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Buff ing ton  v . Harv ey .

1. The court approves the ruling in Whiting et al. v. The Bank of the United States, 
13 Pet. 6, and Putnam v. Day, 22 Wall. 60, that the only questions open in 
a bill of review, except when it is filed on the ground of newly discovered 
evidence, or contains new matter, are such as arise upon the pleadings, pro-
ceedings, and decree.

2. Should such a bill set forth the evidence in the original cause, a demurrer, 
specially assigning that error alone, should be sustained, or the evidence 
might, on motion, be stricken out; but a general demurrer must be over-
ruled, if the bill shows any substantial error in the record.

3. Granting a rehearing, or granting or dissolving a temporary injunction, rests 
in the sound discretion of the court, and furnishes no ground for an appeal.

4. To a bill filed by the assignee in bankruptcy to set aside, as a fraud upon cred-
itors, a conveyance of real and personal property by the bankrupt, the latter- 
is not a necessary party.

Appe al  from the Circuit Court of the United States for the 
Southern District of Illinois.

The facts are stated in the opinion of the court.
Mr. Thomas J. Henderson for the appellant, 
ho counsel appeared for the appellee.

Mr . Just ice  Bradl ey  delivered the opinion of the court.
This is an appeal from a decree sustaining a demurrer to a 

hill of review, and dismissing the bill, the effect of which is 
to leave the decree in the original cause in full force and effect. 
The only questions open for examination on this appeal are 
such as were open on the bill of review, and these, as shown 
in Whiting et al. v. The Bank of United States, 13 Pet. 6, and 

utnam y. Day, 22 Wall. 60, were only such as arose upon 
e pleadings, proceedings, and decree, without reference to 

. e evidence in the cause. The decision of the court upon the 
^sues of fact, so far as they depend upon the proofs, are con- 
i t^k^ a revlew* was error, therefore, to insert 

. .e *11’ as was done in this case, the evidence taken in the 
cause. Had this error been specially assigned, the 

th Ur,rJr have been sustained on that ground alone, or 
ph V1 enCe have been stricken out of the bill as sur- 
if th ^h'i?n as the demurrer was a general one,

1 of review showed any substantial error in the record, 
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the demurrer should have been overruled, and the original 
decree should have been opened or reversed. 2 Smith, Ch. Pr. 
56, 63. A general demurrer must be overruled if the pleading 
demurred to contain any good ground to support it. It was 
the duty of the court below, therefore, to inquire whether the 
record, exclusive of the m^dencepOontained any substantial 
error pointed out by th^-bill o^^eview. 2 Smith, Ch. Pr. 57. 
The result to which cc^rt* ca^e was that no such error 
existed ; and there^ie th^^muicSr was sustained, and the bill 
of review was disftissed^

The errors assigr^Pto tj^ decree are five: 1st, Because the 
court sustained t^ de^h’rer ; 2d, because it entered a decree 
for the complainant; ^d, because it overruled a petition for a 
rehearing; 4th, because it found the issues for the complainant; 
5th, because it overruled a motion to dissolve the injunction. 
The three last assignments are totally inadmissible. The grant-
ing of a rehearing is always in the sound discretion of the court, 
and, therefore, granting or refusing it furnishes no ground of 
appeal. Steines v. Franklin County, 14 Wall. 15. The grant-
ing or dissolution of a temporary injunction stands on the 
same footing. The granting of a permanent injunction is part 
of the final decree, and abides the fate of the decree itself. 
And as to the finding of the issues for the complainant, that, as 
we have seen, is not a matter that can be examined on a bill o 
review. The only assignment, therefore, which we can recog-
nize, is the general one, that the court erred in sustaining the 
demurrer to the bill of review, and entering a decree for the 
complainant.

We must look, then, at the bill of review, and see whet er 
it points out and demonstrates any substantial error in t e 
pleadings, proceedings, or decree, supposing the issues of ac 
to have been properly passed upon by the court. In or er 0 
understand the force and effect of this bill, however, it wr 
necessary to state the nature and objects of the original sur .

The bill in the original cause was filed on the 20th of 1 &rc ’ 
1872, by Harvey, the present appellee, as assignee in 
ruptcy of one Isaac Fitzgerrel, against Titus Buffingto , 
appellant, to set aside a conveyance of real and persona p 
erty made by the bankrupt to Buffington on the thrrtre 
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of December, 1867. It is alleged that this conveyance was made 
by the bankrupt in contemplation of insolvency, to put his prop-
erty out of his hands, so as to hinder and delay his creditors, 
and to defeat the operation of the bankrupt law; that it was 
a pretended sale, without any real consideration, though Buf-
fington’s notes were given therefor at long dates; and various 
circumstances with regard to the bankrupt remaining in posses-
sion of the property and using and disposing of it as his own, 
are detailed as evidence of the fraudulent intent.

To this bill the defendant filed an answer, in which he in-
sisted on the bona fides of the transaction,- endeavored to explain 
the circumstances charged in the bill Rs evidence of fraud, and 
alleged that, on a petition to have Fitzgerrel declared a bank-
rupt, an injunction had been issued against the defendant in 
April, 1868, prohibiting him from selling or disposing of the 
goods, but was afterwards dissolved, and he supposed the ques-
tion of his title was settled. This answer being excepted to, 
a second and third answer were filed by the defendant, going 
more into detail of the circumstances of his connection with 
the property, and stating that the injunction against him was 
dissolved after a full hearing in June Term, 1868.

Ihe plaintiff filed a general replication, the cause went to 
proofs, and a large amount of evidence was taken. A final 
decree was made on the 3d of February, 1873, by which the 
conveyances in question were set aside and vacated, and the 
defendant was directed to deliver up possession of the lands, 
and to pay the sum of 83,891.88 to the assignee, besides costs.

motion was made for a rehearing, and was refused, and the 
bill of review was filed in October, 1873.

As before stated, this bill not only sets forth the pleadings, 
proceedings, and decree in the original suit, but all the evidence 
a en therein. The only errors assigned in the bill relate to 

e acts as supposed to be evinced by the evidence. After 
thus^ evidence, and decree, the bill proceeds

belie °U1 Orator would further represent unto your Honor that he 
plain th61*6 *8 ma”if^ error in finding the issues for the com- 
cient t °n evidence; that said evidence is insuffi-

sustain the said decree because of want of proof to sustain 
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the bill, and that the bill should have been dismissed; also, because 
the evidence shows that more than two years had elapsed from the 
making of the deed and before the bill was filed, and that, therefore, 
by the Statute of Limitations, the bill could not be sustained.

“ And your orator would further assign for error the fact that the 
decree in this cause made gives a judgment against the defendant 
for a larger sum of money by over $1,000 than there are debts 
proven against the bankrupt.

“ Also, the fact, shown by the evidence of Barkley and Forth, 
that they had known Fitzgerrel for more than ten years, and that 
they had no reason to suppose that he was insolvent or contemplated 
insolvency, corroborating the evidence of Buffington, that he had 
no reasonable cause to believe the said Fitzgerrel to be insolvent 
when he purchased the property.”

These are all the errors assigned in the bill. A bare state-
ment of them is enough to show that the bill of review was 
totally misconceived. It attempted to review the decision of 
the court solely upon the facts as evinced by the evidence, 
which, as we have seen, is entirely inadmissible on such a 
bill.

The appellant, in his brief, insists upon the lapse of more 
than two years after the cause of action accrued before the 
original bill was filed, relying upon the period of limitation pre 
scribed in the second section of the bankrupt law. Rev. Stat. 
5057. But the record does not show, independently of the 
evidence (and we do not know that it appears even by that), 
when the cause of action did accrue. The bill shows, it is 
true, that the conveyance alleged to be fraudulent was made in 
December, 1867, and the bill was not filed till March, 1872; 
but that is not decisive of the question. The cause of action 
does not accrue to the assignee until his appointment, an 
when the assignee in this case was appointed does not.appe 
The bill says that the present assignee was appointed m 18 , 
which is within the time of limitation. If there was a p 
assignee, the time of his appointment is not shown. ® 
the defendant did not set up the Statute of Limitations i 
answer. We hear of this defence for the first time in the 
of review. . r xive

The appellant also insists that the original bill was de e 
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for want of parties in not making the bankrupt a party. This 
objection is not even made in the bill of review, and was not 
made in the original cause; and, if it had been made, in our 
judgment it would not have been a valid objection. The bank-
rupt had no interest to be affected except what was represented 
by his assignee in bankruptcy, who brought the suit. As to 
the bankrupt himself, the conveyance was good; if set aside, 
it could only benefit his creditors. He could not gain or lose, 
whichever way it might be decided.

To avoid misapprehension in what we have said with regard 
to the proceedings on a bill of review, it will be observed that 
in this case the bill is a pure bill of review, containing no new 
matter, such as an allegation of newly discovered evidence, or 
any thing else of an original character admissible in such a bill. 
What we have said is specially applicable to the case before 
us. Bills containing new matter, of course, are in the nature 
of original bills, so far forth as such new matter is concerned, 
and admit of an answer and a replication, and proceedings 
appertaining to an issue of fact; but only as it relates to the 
truth and sufficiency of such new matter, and the propriety of 
its admission for the purpose of opening the decree in the origi-
nal cause. If decided to be founded in fact, sufficient to affect 
the decree, and properly admissible, the original decree will be 
opened, and, if necessary, a new hearing had; but, if not so 
ound, the bill of review will be dismissed, and the original 
ecree will stand. But even in this case, as well as in that of 

a pure bill of review, the evidence in the original cause cannot 
e discussed for the purpose of questioning the propriety of 
ie original decree as based on such evidence. It can only be 

a^’ ^°r PurPose showing the relevancy 
earing of the new matter sought to be introduced into 

the cause. n - .Decree affirmed.
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