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Beckwi th  v . Talb ot .

1. It is not an absolute rule that collateral papers, made by a party, which are 
adduced in evidence against him to supply the want of his signature to 
a written agreement, required by the Statute of Frauds to be “ subscribed 
by the party chargeable therewith,” should, on their face, and without the 
aid of parol proof, sufficiently demonstrate their reference to such agree-
ment.

2. If the interest and cause of action of the promisees under an agreement be 
several, each may maintain an action against the promisor.

Error  to the Supreme Court of the Territory of Colorado. 
The facts are stated in the opinion of the court.
Mr. William H. Phillips for the plaintiff in error.
No counsel appeared for the defendant in error.

Mr . Justic e Bra dley  delivered the opinion of the court.
This was an action brought by Talbot against George C. 

Beckwith in the District Court of Colorado for the County of 
Fremont, to recover damages for the breach of a contract al-
leged to have been made on the 7th of October, 1870, between 
the plaintiff and two others on the one part, and the defendant 
on the other, whereby they were to herd and care for a large 
herd of cattle for the defendant, from that time until the fifth 
day of December, 1872, for which he was to give them one-half 
o what the cattle and their increase should then bring over, 
• 36,681.60; that is, to each one-third of such half. The dec-
aration alleged that the plaintiff and the two persons who 

entered into the contract together with him (who were the 
sons of the defendant) performed their part of it, but that the 

e endant refused to sell the cattle, or to pay the plaintiff his 
8 are of their value above the said sum.

the trial, two defences were relied on which are made 
e subject of assignments of error here : First, that the alleged 

toT^^ V°^ Statute of Frauds, because, though not 
th d ?er^°rmed within a year, it was not in -writing signed by 

e en<^ant; secondly, that it was a joint contract on which 
ep am tiff could not maintain a separate action.

inent6 e.rr^01^a^ Statute of Frauds declares that “ every agree- 
11 v Zl  ^erms is not to be performed within a year, 
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unless some note or memorandum thereof be in writing and 
subscribed by the party chargeable therewith, shall be void.” 
The verbal difference between this statute and that of Charles II. 
is not material in this case.

It appeared on the trial that the agreement made by the 
parties was committed to writing at the defendant’s instance, 
and was in the following words, to wit: —

“ Wet  Mou nt ai n  Vall ey , Oct. 7, 1870.
“ This is to certify that the undersigned have taken two thousand 

two hundred and five head of cattle, valued at $36,681.60 on shares 
from George C. Beckwith; time to expire on the fifth day of De-
cember, 1872; then George C. Beckwith to sell the cattle and retain 
the amount the cattle are valued at above. Of the amount the cat-
tle sell at over and above the said valuation, George C. Beckwith 
to retain one half, and the other half to be equally divided between 
C. W. Talbot, and Elton T. Beckwith, and Edwin F. Beckwith.

(Signed) “ C. W. Talb ot .
“ Elto n  T. Beckwit h .
“ Edwi n  F. Beck with .”

This agreement was signed by the plaintiff and the two 
young Beckwiths, but was not signed by the defendant. It 
was delivered to him, however, and was kept by him until he 
produced and proved it on the trial. It was conceded by both 
parties that this was the agreement under which the services 
of the plaintiff were performed.

Two letters written by the defendant to the plaintiff on the 
subject-matter of the contract, and whilst he had the said agree-
ment in his possession, and whilst it was being executed by the 
plaintiff, namely, one on the 21st of September, 1872, and the 
other on the 10th of November, 1872, were also produced in 
evidence; from which the following are extracts: —

“ Denv er , Sept. 21,1872.
“ Mr . Tal bo t , Sir , — On my arrival from the mountains, I re 

* j T seeceived your letter. As I have wrote you before, every day r 
parties here that is offering their cattle very low. ... I have us 
every exertion for the last three months to sell. ...

“You suggest giving you a part of the cattle. That is en - j 
outside of the agreement. Also, where would be the interest on 
the amount put in the cattle coming from ? And also Elton an 
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Edwin would be glad to do the same; but at that rate I would not 
get my money back I put into the cattle.

“ The cattle must be sold and settled up according to the agree-
ment. I will do every thing I can to sell at the best advantage, 
and you shall have every chance to get a purchaser for the cattle so 
as to make the most out of them. . . .

“You shall have no chance to complain in my keeping up to the 
agreement, as I shall strictly, although I have heard you have made 
complaints to parties, w’hich I think is very unfair, and the parties 
you told so said so too. . .

“Yours respectfully, Geo rge  C. Bec kwi th .”

“ Denver , Nov . 10, 1872.
“Mr . Talbo t , Sir , — At first I thought it useless to answer 

your letter, as I am bound by the agreement to sell the cattle in a 
very short time. . . I notified you to get a purchaser for the cattle 
months ago; and what have I received from you in return and for 
my pay ? I must say I have never been treated so meanly by a 
man in my life. My rights was to sell the cattle. Does the agree-
ment say that I was to say any thing to you or any one else ?

“But what next? You quarrelled with me because I would not 
break the agreement and give you the cattle to sell at figures less 
than I had kept them in Denver for sale. Now, I have been offered 
$31,000 for the cattle. I have written to Edwin, and he will state 
to you what I wrote him to say to you.

“ Yours, in haste, Geo rg e  C. Beckwi th .”

We agree with the Supreme Court of Colorado that, in the 
ace of this evidence, produced by the defendant himself, he 

cannot deny the validity of the agreement. His letters are a 
c ear recognition of it. In them he refers to “ the agreement ” 
again and again. He declares his intention to adhere to it) 

hold the plaintiff to it. What agreement could he pos- 
y refer to but the only one which, so far as appears, was 

ver made: the one which he took into his possession, and then 
a m his possession; the one under which it was conceded the 

I les weie then acting? The defendant, being examined as 
c witness on his own behalf, and testifying with regard to the 
ove ^e^ween ^he parties, said, “ The matter was all talked 
und * thought, understood. I said to my son Elton, ‘ You

rstand the matter. Will you take a pen and paper and 
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write the contract?’ He wrote it. Talbot read it and signed 
it, and then my sons signed it.” On cross-examination, he said, 
“ The contract was delivered to me after it was signed, and has 
remained in my possession ever since until this trial.”

It is undoubtedly a general rule that collateral papers, ad-
duced to supply the defect of signature of a written agreement 
under the Statute of Frauds, should on their face sufficiently 
demonstrate their reference to such agreement without the aid 
of parol proof. But the rule is not absolute. Johnson v. Dodg-
son, 2 Mee. & W. 653; Salmon Falls Co. v. Goddard, 14 How. 
446. There may be cases in which it would be a violation of 
reason and common sense to ignore a reference which derives 
its significance from such proof. If there is ground for any 
doubt in the matter, the general rule should be enforced. But 
where there is no ground for doubt, its enforcement would aid, 
instead of discouraging, fraud. Suppose an agreement be made 
out and signed by one of the parties, the other being absent. 
On the following day, the latter writes to the party who signed 
it as follows : “ My son informs me that you yesterday execu-
ted our proposed agreement, as prepared by J. S. I write this 
to let you know that I recognize and adopt it.” Would not 
this be a sufficient recognition, especially if the parties should 
act under the agreement ? And yet parol proof would be re-
quired to show what agreement was meant. The present case 
is as strong as that would be. In our judgment, the defendan , 
unless he could show the existence of some other agreement, 
was estopped from denying that the agreement referred to by 
him in his letters was that which he induced the plaintiff to 
sign, and which he put in his pocket and kept, and sought to 
enforce against the plaintiff for two whole years.

On this point, therefore, we are clearly of opinion that no 
error was committed by the court below. ,

The allegation that the plaintiff was interested jointly wit 
the defendant’s two sons, and, therefore, could not maintain 
separate action for his equal share of the profits, is equally un e 
able. Their interests were separate. They were all emp oy 
and hired by the defendant to herd his cattle. The eyi en 
shows that each supported himself, found his own assistan 
and paid his own expenses. Each was to have as his comp 
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sation one-third of half the increased value of the cattle at the 
end of the employment. Neither was interested in the com-
pensation due to the other. Sergeant Williams, in his note to 
Eccleston v. Clipsham, 1 Saund. 154, says, “ Though a man 
covenant with two or more jointly, yet if the interest and cause 
of action of the covenants be several and not joint, the covenant 
shall be taken to be several, and each of the covenantees may 
bring an action for his particular damage, notwithstanding the 
words of the covenant are joint.” In the present case, the cause 
of action was the service performed under the contract ; and 
each performed his own distinct service, and was entitled to dis-
tinct and separate compensation therefor. The case is precisely 
within the category stated by the learned annotator. It is very 
similar also to that of Servante and Others v. James, 10 B. & G. 
410, where the master of a vessel covenanted with the several 
part-owners to pay to them severally in certain proportions the 
moneys which he should receive from the government for carry-
ing the mails ; and it was held that the covenant inured to them 
severally and not jointly, because their interests were several. 
The case is also quite similar to that of an engagement with 
seamen for a whaling voyage, where each is to receive for his 
compensation a certain percentage of the profits of the voyage. 
Though they work together and in co-operation, they do not 
become partners, nor does either acquire any interest in the 
compensation of the others. The interest of each is separate.

In the present case, the material fact is that the plaintiff and 
, is associates were employés, and not proprietors. They were 
in the service of the defendant, and employed in and about his 
property and business, and not their own. Hence they were 
not partners, either with each other or with him. They were 
not liable for any losses. The entire responsibility for these 
was on him. They were only interested in the losses as they 
nug t affect the amount of their ultimate compensation.

hese considerations dispose of another point made by the 
P aintiff in error, though not distinctly assigned for error ; 
d con^rac^ created a partnership between the
te an^ °^er parties to it. No such result was in- 

e , nor does it follow from any fair construction of the 
contract Thmere was no community of interest in the capital 
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employed, nor in the profits and losses. The cattle remained 
the entire property of the defendant. If the whole herd had 
perished by distemper, it would have been his loss alone, and 
the other parties would only have been interested in the loss 
of compensation for their services.

Judgment affirmed.

Pears on  v . Yewdall .

1. Where a writ of error is defective in the statement of the parties thereto, the 
right to amend is not absolute, under sect. 1005, Rev. Stat.; but the court, 
in its discretion, may allow the requisite amendment to be made upon such 
terms as it may deem just.

2. As both parties severally claim compensation for land taken by the city of 
Philadelphia for public use, the city, the only adverse party to them in the 
proceedings below, is an indispensable party to the writ.

3. The court declines to allow an amendment making the city such party, inas-
much as the questions made by the assignment of error have been settled by 
repeated decisions, and are no longer open to discussion here.

4. The seventh amendment to the Constitution, touching the right of trial by 
jury, applies only to the courts of the United States.

5. The act of the General Assembly of the State of Pennsylvania, entitled “ An 
Act relating to roads, highways, and bridges,” approved July 13,1836, makes 
ample provision for judicial inquiry in the matters therein mentioned, an 
is due process of law, within the meaning of the Pederal Constitution.

Motio n  by the defendant to dismiss the writ of error to the 
Supreme Court of Pennsylvania, and by the plaintiff to amend 
the writ, by making the city of Philadelphia a party thereto.

The facts are stated in the opinion of the court.
The motions were argued-by Mr. F. Carroll Brewster for the 

plaintiff in error, and by Mr. William W. Wiltbank for the 
defendant in error.

Mr . Chief  Just ice  Waite  delivered the opinion of the 
court.

It having been suggested to us at the last term that the city 
of Philadelphia was a party to this cause in the court below, 
and adverse in interest to the plaintiffs in error, leave was 
granted the defendants in error to move to dismiss this suit, 
because the city is not named in the writ; and for the c1^ 
appear by counsel, to be heard in support of the motion.
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