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MEMORANDA.

Mr. Jus ti ce  Dav is  resigned his seat on the Bench, to take effect 
March 4, 1877. He took no part in the decision of the cases reported 
in this volume after that of Muller v. Dows, p. 277.

The following correspondence took place between him and his 
associates: —

Wash in gt on , D. C., March 5, 1877.
My  de ar  Bret hr en , — My official connection with the Supreme Court 

of the United States closes to-day.
Having passed all the years of my active life at the Bar or on the Bench, 

it is not without serious misgivings that I enter upon a new sphere of pub-
lic service; but I have not felt at liberty to decline a seat in the Senate, 
with which I have been honored by the General Assembly of the State of 
Illinois.

In severing the relations which have existed between us for so many 
years, I beg leave to bear my testimony to the eminent learning, ability, 
and integrity which have characterized your judicial labors. From the 
organization of the Government, the Supreme Court has been composed of 
able and upright judges. In my judgment, it is now as worthy of the con-
fidence of the American people as it ever has been at any period of its his-
tory. Since I was invited to its councils by President Lincoln, six of its 
members have been numbered with the dead. I take great satisfaction in 
the reflection that my relations with them, and all my associates, have 
been uniformly kind and cordial.

In offering you my parting salutations, I beg you to be assured of the 
respect and sincere good wishes with which I remain your friend and 
servant,

Dav id  Dav is .
To the Chief Justice and Associate Justices of the Supreme Court of the 

United States.

Supr eme  Cou rt  of  th e Unit ed  Sta te s , 
March 10, 1877.

Bea r  Bro th er  Dav is , — We have received with sincere regret your 
letter announcing that your official connection with us is closed. During 
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the fifteen years in which you have been a member of this court, questions 
of the gravest character have come before it for adjudication, and you have 
borne your full share of the labor and responsibility which their decision 
involved. We shall miss in the conference-room your wise judgment and 
your just appreciation of facts; and in the reception-room, your kind and 
courteous greetings.

With the hope that your life in the future may be as useful as it has 
been in the past, and that the ties of personal friendship which now bind
us so closely to you may never be broken, we subscribe ourselves, very
sincerely, your friends,

The Hon. Dav id  Dav is .

M. R. Wai te , 
Nat ha n  Cli ffor d , 
N. H. Swa yne , 
Samu el  F. Mil le r ,

Step hen  J. Fie ld , 
W. Str ong , 
Jose ph  P. Bra dl ey , 
War d  Hun t .

Pursuant to notice, a meeting of the members of the Bar of the 
Supreme Court of the United States, with reference to the resigna-
tion of Mr. Just ic e Dav is , was held in the court-room, March 17, 
1877.

The meeting was called to order by Hon. Mat th ew  H. Car pen -
te r , and on his motion Hon. Wil li am  M. Eva rt s was appointed 
Chairman, and Dan ie l  W. Mid dl eto n , Esq., Secretary.

On motion of Mr. Car pen te r , the Chairman appointed the follow-
ing gentlemen : Mr. Mat th ew  H. Car pen te r , Mr. Geo rg e H. 
Wil li ams , Mr. Samu el  F. Phi ll ips , Mr. Rich ar d  T. Merr ic k , 
Mr. J. Hub ley  Asht on , Mr. Jose ph  Casey , and Mr. Wal te r  Q. 
Gresh am , a committee to draft resolutions appropriate to the 
occasion.

The committee reported the following resolutions: —

Resolved, That the members of the Bar of the Supreme Court of the 
United States have received with deep regret the intelligence of the 
resignation of Mr. Just ic e Dav is .

Resolved, That they desire to record their high sense of the learning, 
the ability, the love of justice, and the fearless independence which that 
eminent magistrate brought to the discharge of his judicial duties, and 
their grateful appreciation of the courtesy which he habitually extended 
to them.

Resolved, That the chairman of the meeting be requested to communi-
cate these resolutions to Jud ge  Dav is , and that the Attorney-General be 
requested to present them to the Court, and ask that they may be entered 
upon its minutes.

The resolutions were thereupon unanimously adopted, and the meet-
ing adjourned.
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On the 19th of that month, Mr. Att orn ey -Gen er al  Dev en s  
addressed the Court as follows: —

May it please the Court: —
I ask but a single moment’s delay in the business of the Court, that 

I may, on behalf of the Bar, present certain resolutions, expressive 
of their respect for the Hon. Dav id  Dav is , late an associate justice, 
and of their regret at his retirement from the duties of the high office 
which he has so long and so ably filled.

If these resolutions shall in any way be found obnoxious to just criticism, 
it will be because they err on the side of too much repression. The Bar 
have preferred this, rather than it should be said that there has been any 
exaggeration in their expressions of respect for him, or of regret for his 
departure to other fields of labor and duty. They are quite well aware 
that the time for the full consideration of his many claims upon their 
respect and gratitude, and for his just eulogy, has not arrived; and they 
fervently hope that the hour for this may be long postponed. But they are 
unwilling to part from him in the chamber where he has so long listened 
with patience and decided with justice, without an assurance on their part 
that they appreciate his industry, fidelity, and ability in the many harassing, 
grave, and important matters which were passed upon by this Court while 
he was one of its justices.

His opinions in the published volumes of the reports whieh have fol-
lowed the time of his appointment are an enduring monument to his 
reputation. To discharge the duties of a magistrate of this Court to the 
considerate acceptance of those who conduct the controversies before it 
is no easy task. The fame which is embodied only in our somewhat 
shabby sheep-skin volumes seems but a dusty immortality. There is 
nothing in these calm, closely reasoned judgments to please the ear like 
the triumphs of eloquence in the halls of debate, or delight the eye 
like the victories of martial glory. Little read although they may be by 
the massesof the people, they nevertheless reach every man in his prop-
erty, his life, and every thing that life holds dear. We would willingly 
believe that the fame of an upright and able judge is equally honorable 
and dignified with that which can anywhere be won by faithful public 
service.

Conscious of the purity and ability of Mr. Just ice  Dav is  in the great 
task which he has been heretofore called upon to perform, the Bar have 
desired to place upon record their sense of obligation to him, and to express 
their hope that his services in the new field to which he has deemed it his 
duty to transfer them, may prove equally agreeable to himself and useful 
to our country.

The Attorney-General then read the resolutions, and moved that they 
e entered upon the minutes of the Court.
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Mr. Chi ef  Just ic e Wai te  replied as follows : —

We cheerfully accede to the request of the Bar, and direct that their 
very appropriate resolutions, as well as the remarks of the Attorney-General 
in presenting them, be entered upon the minutes. We have already placed 
on record an expression of our own feelings, upon the occasion which has 
called forth the resolutions, in a reply to a communication from our late 
brother announcing that his most agreeable official relations with us were 
closed.

X
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REPORTS OF THE DECISIONS

OF THE 

SUPREME COURT OF THE UNITED STATES, 

.OCTOBER TERM, 1876.

Wheel er  v . Sedg wi ck .

An objection of the defendant that the evidence admitted in the court below 
tended to prove that he was not solely liable to the plaintiff for one of the 
items of the account sued upon, cannot ©rnade fd^he first time in this court.

Erro r  to the Circui^50urt>c£ xhe United States for the 
Southern District of

This was an action Q^^s^um^il^by the defendant in error, 
assignee in bankrug^ty of Ej^erick S. Comstock and James 
M. Wheeler, formerly pQ^ners engaged in business as stock-
brokers under the firm name of F. S. Comstock & Co., against 
George M. Wheeler, to recover certain moneys claimed to be 
due on account of stock operations of said firm on his account. 
The case below turned upon the question whether Comstock 
& Co. had authority from Wheeler to make certain purchases 
and sales on his account, and, if not, whether he subsequently 
ratified them.

Among other items in dispute was an account headed 
“G. M. W. Chicago and North-western, $6,125.62,” which 
the bankrupt Comstock testified was one-half of a balance due 
the firm in a transaction in which he and Wheeler were 
jointly interested. The plaintiff below asked this witness, 

What authority, if any, had you from George M. Wheeler
VOL. IV. 1 
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to make purchases and sales of North-western stock in which 
you and he should be jointly interested?” The defendant 
objected to this question, and the witness did not answer it. 
The witness further testified, in answer to other questions, to 
which no objection was made, that the firm of Comstock & Co. 
had certain side transactions in North-western stock for and on 
account of George M. Wheeler, and by his authority; that 
there was an agreement between witness and defendant, of 
which witness’s partner was ignorant; that, if the account 
showed a profit, witness would take half of the profit when 
they closed it up, and, if the account showed a loss, witness 
would stand one-half of the loss; that those transactions 
extended to Jan. 31, 1868, and resulted in a logs of $12,251.23, 
one-half of which was transferred to defendant’s individual 
account, and the other one-half in like manner to witness’s 
account. A witness was thereupon called by the plaintiff, who, 
without objection, furnished a statement, including the “ G. M. 
W., Chicago and North-western ” account, and showing, with 
interest on the several items, a net balance of $26,458.90, due 
from the defendant.

After the testimony was closed, the defendant asked the 
court to direct a verdict for the defendant, on the ground that 
there was no proof upon which to maintain the action; but 
the court refused so to direct,: and thereupon charged, sub-
stantially, that if the jury found that Comstock & Co. had 
authority from the defendant to buy and sell the stocks 
referred to in the testimony, or, if they had no such authority, 
that the purchases and sales were subsequently ratified by the 
defendant, then the plaintiff was entitled to recover, and that 
the amount of that recovery should be $26,458.90.

The defendant thereupon excepted to the ruling that the 
plaintiff was entitled to recover $26,458.90.

The jury found a verdict for that amount in favor of the 
plaintiff, and judgment was rendered thereon. The defendant 
thereupon sued out this writ, and assigns for error, among 
others, the admission in evidence of the account upon which 
the defendant below and one of the bankrupts were jointly 
liable, and the including of one-half of the amount thereof m 
the verdict of the jury.
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Argued by Mr. Thomas M. Wheeler for the plaintiff in 
error, and by Mr. F. N. Bangs, contra.

Mb . Chief  Just ice  Waite  delivered the opinion of the 
court.

We find no error in this record. To say the least, there was 
some evidence before the jury tending to prove the items, of. 
the account upon which the suit was brought, and the court, 
therefore, properly refused to instruct the jury to find for the 
defendant. /

The jury were not instructed that the plaintiff was entitled 
to recover the amount of $26,458.90 at all events, but only in 
case all the questions in dispute were found in his favor. That 
there was no controversy as to the amount of the recovery, if 
the other questions were settled in favor of the plaintiff, is 
evident from the fact that a witness was called, who, without 
objection, furnished the jury a calculation of interest upon the 
several items of the account as stated. No exception was 
taken to the charge as given upon the material points in liti-
gation between the parties.

The attention of the court below was not called to the par-
ticular objection now taken to the recovery of one-half the 
amount shown to be due upon the account headed, “ G. M. W. 
Chic, and N. W. account,” to wit, that it was a joint account 
of the defendant and one of the bankrupts, and that the 
defendant could not be sued upon it alone. This being the 
case, it is too late to make it now. The exception, as it 
appears in the record, is “ to the ruling that the plaintiff was 
entitled to recover $26,458.90.” If it was desired to exclude 
the item of $6,125.62 because of the non-joinder of another 
party originally interested in that part of the account, the 
point should have been distinctly and specifically made, and 
an appropriate exception taken upon the record. The evi-
dence to prove this item in the account was not objected to. 
The question put to the witness Comstock, which was objected 
to, was not answered.

We see nothing in the exceptions to the rulings of the court 
upon the admissibility of testimony which requires particular 
mention, as we are satisfied of their correctness.

Judgment affirmed.
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Hoa dl ey  v . San  Fran cisc o .

1. Under the fifth section of the act of March 3, 1875 (18 Stat. 471), this court 
has jurisdiction to review an order of a circuit court dismissing a cause, or 
remanding it to the State court from which it had been removed under the 
second section of that act.

2. The questions of title involved in this case do not arise under the Constitution 
or the laws of the United States, or a treaty made under its authority. The 
Circuit Court did not, therefore, err in remanding it to the State court from 
which it had been removed.

Appeal  from the Circuit Court of the United States for the 
District of California.

The facts are stated in the opinion of the court.
Mr. S. JF. Holladay for the plaintiff in error.
Mr. Delos Lake, contra.

Mr . Chief  Jus tic e Waite  delivered the opinion of the 
court.

This action was commenced by Hoadley, the appellant, a 
citizen of California, Jan. 5, 1870, in the District Court for the 
twelfth judicial district of that State, to quiet his title to 
certain of the pueblo lands of the city of San Francisco, 
granted to that city by the act of Congress passed July 1,1864, 
13 Stat. 333, sect. 5, of which, so far as it is material for the 
determination of this cause, is as follows: —

“ That all the right and title of the United States to the lands 
within the corporate limits of the city of San Francisco . . . are 
hereby relinquished and granted to the said city and its successors, 
for the uses and purposes specified in the ordinances of said city, 
ratified by an act of the legislature of the said State, approved on 
the 11th of March, 1858. ...”

He claimed as one of the beneficiaries under this grant by 
the operation of the city ordinances referred to. The question 
to be determined is whether he was so in fact.

Sect. 2 of the act of March 3, 1875, 18 Stat. 470, is as 
follows: —

“ Any suit of a civil nature, at law or in equity, now pending or 
hereafter brought in any State court, where the matter in dispute 
exceeds, exclusive of costs, the sum or value of five hundred 
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dollars, and arising under the Constitution or laws of the United 
States, or treaties made, or which shall be made, under their 
authority, . . . either party may remove said suit to the Circuit 
Court of the United States for the proper district.”

After the passage of this act, Hoadley removed his suit to 
the Circuit Court of the United States for the District of 
California, alleging that it was one arising under the Consti-
tution and laws of the United States. In the Circuit Court he 
amended his bill, setting forth in detail the particulars of his 
claim to the benefit of the act of Congress through the city 
ordinances. To this amended bill the city demurred, assign-
ing for cause, among others, that it did not show that the 
Circuit Court had jurisdiction. Upon the hearing of this 
demurrer, the court entered an order remanding the cause to 
the State court, and from that order the present appeal has 
been taken.

By sect. 5 of the act of March 3, 1875, 18 Stat. 471, it is 
provided “that the order of the Circuit Court dismissing or 
remanding the cause shall be reviewable by the Supreme 
Court on writ of error or appeal, as the case may be.” This 
is a modification of the previous legislation upon this subject, 
under which we held, in Insurance Company v. Comstock, 16 
Wall. 270, and Railroad Company v. Wiswall, 23 id. 508, “that 
the remedy in such a case was by mandamus to compel action, 
and not by writ of error to review what has been done.”

We have, therefore, jurisdiction of this appeal, but we are 
clearly of the opinion that the Circuit Court did not err in 
remanding the cause. The questions involved did not arise 
under the laws of the United States, but under the ordinances 
of the city as ratified by the act of the legislature. The act of 
Congress operated as a release to the city of all the interest 
of the United States in the land. The title of the United 
States was vested in the city. Whether the city took the 
beneficial interest in the property as well as the legal title 
depended upon the effect to be given to the act of the legis-
lature and the ordinances, and not upon the act of Congress. 
The case is precisely the same in principle as it would have 
een if the city had, previous to the act of Congress, conveyed 

t e land to Hoadley by deed, with covenants of warranty. If 
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in such a case a controversy should arise between Hoadley and 
the city as to whether or not the title granted to the city 
inured to his benefit under the warranty, the question would 
not be as to the effect of the grant from the United States, but 
as to that of the conveyance from the city. The case would 
not arise under the laws of the United States, but under the 
deed and its covenants. Decree affirmed.

Pike  v . Evan s .

1. Although, in Louisiana, informalities which occur in a sheriff’s proceedings 
under execution may, if taken advantage of in due time, be good ground 
for annulling a sale made by him, yet, if he, being thereunto authorized, 
sells the land, and executes a deed therefor, to a bona fide purchaser, the 
latter, in an action against him to recover the land, commenced after five 
years from the time he entered into possession, can set up the statutory pre-
scription.

2. The failure of the sheriff to actually seize the property is cured by the posses-
sion of such a purchaser for five years.

3. Under the laws of Louisiana, a deed of property from a person having author-
ity to sell is regarded as a just title for the purpose of prescription.

Erro r  to the Circuit Court of the United States for the 
District of Louisiana.

This is a petitory action brought to recover a certain plan-
tation in Louisiana. The plaintiff (now defendant in error) 
claimed the land under an act of donation from her uncle, 
Ackley Perkins, passed the 5th of September, 1861. Perkins 
had purchased the land at sheriff’s sale made Aug. 3, 1861, 
under a vendor’s lien, and gave a twelvemonth's bond for the 
purchase-money. One Williams, and William S. Pike, the de-
fendant below (now plaintiff in error), were his sureties on this 
bond. The bond not being paid, a writ of fieri facias, under 
the laws of Louisiana, was issued upon it against the goods 
and lands both of Perkins and his sureties. The sheriff, under 
and by virtue of this writ, sold the plantation in question on 
the 6th of January, 1866; and Pike, to save his own property 
and to protect himself against his liability as surety, became 
the purchaser, paid the incumbrance, and went into possession 
on the day of sale. He had been in possession over five years 
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when this action was brought; and, amongst other things, 
pleaded prescription of one, three, and five years.

On the trial of the cause, the plaintiff having proved the act 
of donation from her uncle, Ackley Perkins, on which she 
relied, and the previous purchase of the property by him at 
sheriff’s sale in August, 1861, the defendant gave in evidence 
the twelvemonth’s bond executed by Perkins and his sureties 
for the purchase-money at said sale, the fieri facias issued 
thereon in October, 1865, and the sheriff’s deed to him dated 
Jan. 6, 1866, and introduced evidence tending to show that he, 
the defendant, had been in possession of the property in ques-
tion for a period of five years, and that he purchased the 
property at the sheriff’s sale; and thereupon he asked the court 
to charge, that if the jury found that he had been in possession 
for a period of five years, and that he purchased the same from 
any person authorized to sell at public auction, then any 
informality connected with or growing out of the sale was 
cured by the lapse of five years. The court gave the instruc-
tion asked, but added, “ If the sheriff did not seize the property, 
that is an informality which is not cured by possession for five 
years.” The counsel for the defendant excepted to this 
modification.

There was a judgment for the plaintiff below, whereupon 
the defendant sued out this writ of error.

Mr. Thomas J. Durant for the plaintiff in error.
The court below erred in charging the jury as to the effect 

of the sheriff’s failure to seize the property. Walden v. 
Canfield, 2 Rob. (La.) 472; Drouet v. Rice, id. 377; Leduf 
v. Bailly, 3 La. Ann. 8; Brien v. Sargent, 13 id. 198; Robert 
v. Brown, 14 id. 598; Budd v. Stenson, 20 id. 573; Woods v. 
Lee, 21 id. 505 et seq. ; Pasiana v. Powell, id. 584.

Mr. George W. Paschal, contra.
The omission of the sheriff to actually seize the property 

rendered the sale absolutely null and void. There was, there- 
ore, no error in the charge of the court below. Watson v.
ondurant, 21 Wall. 123; Stockton v. Downey, 6 La. Ann. 

581; Birch v. Bates, 22 id. 198.
Morton v. Reynolds, 4 Rob. (La.) 26, it was held that 

e prescription of five years related to and cured merely irreg-
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ularities in the advertisements, time, place, and terms of sale 
occurring after a legal seizure. But informalities could not 
apply to all manner of nullities. The statute is not curative 
of such.

Mr . Jus tic e  Bra dl ey , after stating the case, delivered the 
opinion of the court.

Sundry bills of exception were taken in the course of the 
trial of this action, but as the one quoted in the preceding 
statement of the case was, in our view, well taken, and is 
decisive, it is unnecessary to advert to them further.

By a law of Louisiana, passed March 10, 1834, sect. 4, it 
was enacted, —

“ That all informalities connected with or growing out of any 
sale made by a parish judge, sheriff, auctioneer, or other public 
officer, shall, after the lapse of five years from the time of making 
the same, be prescribed against by those claiming under such sales, 
whether against minors, married women, or persons interdicted.”

This law continued in force until 1870, when it was super-
seded by a general provision contained in the Revised Stat-
utes of 1870 (sect. 3392, p. 659), and in the Civil Code, as 
published in that year, art. 3543, the terms of which are as 
follows: —

“ All informalities connected with or growing out of any public 
sale made by any person authorized to sell at public auction shall 
be prescribed against by those claiming under such sale, after the 
lapse of five years from the time of making it, whether against 
minors, married women, or interdicted persons.”

Other articles of the Civil Code of Louisiana on the subject 
of prescription require that the person who sets it up in relation 
to an immovable must have acquired the immovable in good 
faith and by a just title. Thus, art. 3478 declares that “he 
who acquires an immovable in good faith and by a just title 
prescribes for it in ten years.” Arts. 3484 and 3485 declare 
that by the term just title, in cases of prescription, is not 
meant that which has been derived from the true owner, but 
that which has been received from any person whom the pos-
sessor honestly believed to be the real owner, provided it were
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such as to transfer the ownership of the property; that is, such 
as by its nature would have been sufficient to transfer the 
ownership, if it had been derived from the real owner, such as 
a sale, exchange, legacy, or donation.

The Supreme Court of Louisiana has frequently had occasion 
to construe the effect of these laws.

In Walden v. Canfield, 2 Rob. (La.) 468, where prescription 
was set up under a title based on a marshal’s sale, the court 
said: “The defendants have produced a regular judgment, 
writ of execution, and a deed of sale from the marshal to their 
author; and, under the well settled and repeatedly established 
doctrine of our jurisprudence, that in relation to sales under 
execution, where a purchaser shows a judgment, writ of execu-
tion, and sale, under which he holds, his title will be considered 
as legal and valid, we think that on this point the defendants 
have satisfactorily complied with the requisites of the law; 
and that, as their title being a just one, that is to say, one 
which of itself was sufficient to transfer the property in dis-
pute, it is such as can legally serve as the basis of the prescrip-
tion. It is true that the plaintiff has attempted to attack the 
defendants’ original sale on the ground of informality in the 
other proceedings of the marshal; but this, in our opinion, 
cannot change, or in any way alter the effect of the defendants’ 
iitle, if they have really possessed under it, during the time 
required by law to acquire the property by prescription, before 
the institution of this suit, or, in other words, before the alleged 
informalities were set up against the presumed legality and 
validity of their title.”

In Leduf v. Bailly, 3 La. Ann. 8, the same doctrine was held 
where the irregularity complained of was that the sheriff’s 
deed did not purport to convey the interest of the party from 
whom the plaintiffs deduced title. The judgment and execu-
tion were against him and others, but the sheriff’s deed omitted 
his name. The defendants holding under this deed pleaded 
prescription, and the court held it a sufficient title to base pre-
scription upon. “ No evidence has been adduced,” said the 
court, “to repel the legal presumption that the defendants’ 
possession commenced in good faith.”

So, in Brien v. Sargent, 13 id. 198, want of due notice of 
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seizure by the sheriff was held to be no obstacle to prescription 
being set up by one who claimed under the sheriff’s sale; there 
being no evidence to impeach the defendant’s good faith, and 
he having shown a regular judgment, execution, and sheriff’s 
deed.

The subsequent case of Robert n . Brown, 14 id. 605, shows 
what kind of objections to a judicial sale may render it inef-
fectual as a basis of prescription. There a commission to sell 
the property of minors was issued without any order of sale. 
The court held that there was a total want of authority to 
sell; and that, in such a case, the prescription of five years 
could not be claimed under the statute, but that it only cured 
those informalities which may occur in the execution of a 
decree or other authority to sell. This case is analogous to 
that which would be presented if a sale were made under an 
execution without any judgment to support it.

From these authorities (and others to the same effect could 
be cited) it is evident that although informalities occurring in 
a sheriff’s proceedings under execution may be good ground for 
annulling a sale made by him if taken advantage of in time, 
yet that if the sheriff has authority to sell, and does sell, and 
execute a deed to the purchaser, the latter, if a purchaser in 
good faith, may set up the prescription of five years under the 
statute. Applying this rule to the case before us, we think 
the court erred in holding that, if the sheriff did not actually 
seize the property, it was such an informality as could not be 
cured by possession for five years. The case of Morton v. Rey-
nolds, 4 Rob. (La.) 26, referred to by the defendant in error, 
which seems to hold that the only informalities cured by five 
years’ possession are those occurring in the advertisement of 
sale, is overruled by subsequent cases, and is contrary to the 
general current of decisions made by the Supreme Court of 
Louisiana. The case of Watson v. Bondurant, 21 Wall. 123, 
was very different from the present. In that case the question 
of prescription did not arise. Bondurant, the mortgagee, pro-
cured the property to be sold by the sheriff without any actual 
seizure or notice to Watson, who was in possession, and bought 
the same himself, and then brought his action to recover pos-
session. Under those circumstances, it was competent to Wat- 
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son to take advantage of any informality in the sale; and we 
held that the want of seizure invalidated it. So, in this case, 
if the defendant in error had proceeded in due time, the in-
formalities relied on, if existing in point of fact, would prob-
ably have been sufficient to invalidate the sale. But that is 
not the question here. The question here is not whether the 
plaintiff in error had a good ‘title, but whether he had such a 
just title as the law of Louisiana requires to lay the foundation 
of prescription; and of this we think, under the statute, and in 
view of the authorities cited, there is no doubt. He received 
a deed from a person who had authority to sell; and that is 
regarded as just title for the purpose of prescription.

This decision renders it unnecessary to examine the prelimi-
nary objections raised by the defendant in error on the ques-
tion of supersedeas. The objection that the bills of exception 
were signed after the term at which the trial was had is met 
by the fact that the delay was made by the consent of the par-
ties and the order of the court, and whilst a motion for new 
trial was pending.

Judgment reversed and record remanded^ with directions to 
award a venire facias de novo.

Atla nti c  and  Pacif ic  Railro ad  Comp an y  v . Hop kin s .

1. In Kansas, an order of a court in a proceeding in aid of execution directing 
a garnishee to pay to the judgment creditor money which he owes to the 
judgment debtor is not a judgment, and does not determine finally the lia-
bility of the garnishee.

2. Therefore, in such a proceeding, an order of the circuit court of the United 
States, sitting in that State, awarding execution against a garnishee, is 
erroneous.

Error  to the Circuit Court of the United States for the 
District of Kansas.

On the 30th of November, 1872, Hopkins obtained, in the 
Circuit Court of the United States for the District of Kansas, 
a judgment against the St. Louis, Lawrence, and Denver Rail-
road Company for $6,385, with interest and costs of suit, 

pon this judgment two executions were issued, and returned 
unsatisfied.
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The attorney for Hopkins filed in the clerk’s office, June 19, 
1873, his affidavits, setting forth that he had good reason to 
and did believe that the Pacific Railroad, and the Atlantic 
and Pacific Railroad Company, were indebted to the St. Louis, 
Lawrence, and Denver Railroad Company. Garnishee sum-
mons with interrogatories attached were thereupon issued. 
The companies answered, denying their indebtedness; but the 
court, on the 4th of December, 1873, having, upon considera-
tion of said answers and the argument of counsel thereon, 
found that the sum of $7,500 would be due from the gar-
nishees to the defendant on the first day of January then next 
ensuing, passed the following order: —

“ It is, therefore, now by the court here considered, ordered, 
and adjudged that said garnishees, the Pacific Railroad and the 
Atlantic and Pacific Railroad Company aforesaid, as garnishees 
herein, pay into this court, to the clerk thereof, on the first day of 
January next, so much of said sum of $7,500 as it will require to 
pay and discharge the judgment heretofore, and on the thirtieth 
day of November, a .d . 1872, rendered herein in favor of said 
plaintiff against said defendant, that is, the sum of $6,385, with 
interest thereon at the rate of seven per cent per annum from the 
said thirtieth day of November, a .d . 1872, and the costs by said 
plaintiff in this action expended, and that execution issue therefor 
if they neglect to make such payment on that first day of January, 
a .d . 1873; and that on such payment being made herein to said 
clerk by said garnishees, or either of them, the said garnishees aré 
to both stand and be discharged herefrom without costs against 
them or either of them; but if they fail to make such payment on 
said first day of January next, then such execution is to be issued 
and enforced against said garnishees and their and each of their 
property, at their costs.”

To this order and judgment said garnishees excepted, and 
sued out this writ of error.

Argued by Mr. C. E. Bretherton for the plaintiff in error.
Submitted on printed arguments by Messrs Clough $ Wheat, 

for the defendant in error.

Mr . Chie f  Justi ce  Waite  delivered the opinion of the 
court.

The Supreme Court of Kansas, since the order complained 
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of in this case was made, has decided that an order in a pro-
ceeding in aid of execution, under sect. 490 of the Civil Code 
of that State, directing a garnishee to pay to the judgment 
creditor money which he owed the judgment debtor, was not 
a judgment, and did not determine finally the liability of the 
garnishee., The language of the opinion is as follows: —

“The making of it [such an order] is not an adjudication 
between the parties. It does not determine their ultimate rights. 
It simply gives to the creditor the same right to enforce the pay-
ment of the money from the garnishee that the debtor previously 
had. It is in effect only an assignment of the claim from the 
debtor to the creditor. The creditor gains no more or greater 
rights than the debtor had, and the garnishee loses no rights. 
And the payment of the money can be enforced from the gar-
nishee to the creditor only by an ordinary action.” Hoard of 
Education v. Scoville, 13 Kan. 32.

In a previous case, Arthur v. Hale, 6 id. 165, it was held to 
be error to award execution against a garnishee to collect the 
money in case he failed to make payment according to the 
order. As the practice in the courts of the United States 
must conform as near as may be to that in the courts of the 
State, Kev. Stat., sect. 914, these decisions construing the prac-
tice acts of the State are binding upon the courts of the United 
States. It follows that the Circuit Court erred in directing 
that execution might issue in this case against the garnishee 
if payment should not be made according to the order. To 
that extent the order of the Circuit Court is reversed, but in 
all other respects affirmed; the defendant in error to pay the 
costs in this court.

Cause remanded, with directions to modify the order com-
plained of by striking out all that part thereof which directs 
that execution may issue.
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Ex par te  Cutti ng .

1. To entitle a petitioner to a writ of mandamus to compel a circuit court to allow 
an appeal from its decree, he must show that he has a clear right to an appeal 
which has been refused him by that court.

2. Mandamus does not lie to compel a circuit court to allow an appeal from its 
decree by a person not an original party to the suit, unless it appears that 
his petition to be allowed to intervene was granted, or that he at least acted, 
or was treated, as a party.

3. An appeal does not lie from an order of the court below, denying a motion in 
a pending suit, to permit a person to intervene and become a party thereto.

Pet iti on  for a writ of mandamus to the Circuit Court of 
the United States for the Eastern District of Missouri.

George E. Ketcham, on his own behalf and on behalf of all 
others holding third mortgage bonds of the Pacific Railroad, 
filed a bill in the Circuit Court of the United States for the 
Eastern District of Missouri, Nov. 11, 1875, against the 
Pacific Railroad and certain other defendants, to foreclose a 
mortgage given to secure the payment of such bonds.

On Jan. 8, 1876, Thomas P. Akers, a stockholder of the 
Pacific Railroad, filed a motion for leave to come and defend 
in the action, on the ground that the officers and directors of 
the company, being themselves interested in the mortgage, 
did not intend to resist the foreclosure, when, as he alleged, 
there was a good and valid defence. Feb. 7, by leave of the 
court, he filed an answer and cross-bill in the cause. At the 
same time the company filed an answer, substantially admit-
ting the allegations in the bill, but concluding as follows: —

“ But, it says, that it is informed that a portion of said stock-
holders claim that they [the third mortgage bonds] are fraudulent 
and void, and that the directors of this defendant are guilty of 
fraud in issuing the same. Therefore, this defendant asks this 
honorable court to permit any of the stockholders aforesaid to 
become a party defendant to this suit, upon a proper showing, and 
make such defence in the premises as they may see proper.’

March 10, Ketcham, the complainant, moved the court for 
an order that the answer and cross-bill of Akers be withdrawn 
from the files. March 25, Peter Marie, Frank A. Otis, 
Robert L. Cutting, Jr., James D. W. Cutting, and George B« 
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Fearing, representing themselves to be stockholders of the 
company, on leave filed a petition in the cause, stating “ that 
Thomas P. Akers, a stockholder of said company, has filed 
his answer and cross-bill to the bill of complaint, filed by 
complainant in this cause, and in said answer and cross-bill 
avers that he files the same, not only for his own benefit as 
such stockholder, but for the benefit of all other holders or 
owners of the shares of said capital stock who may come in 
and contribute to the cost and expense necessary to the prose-
cution of the same,” and praying “ that they may be allowed 
to come in and defend the said suit and be made co-defendants 
herein with said Thomas P. Akers, and be joined with him as 
parties defendant herein, with such other stockholders as may 
desire to join them as defendants,” and “that they may be 
allowed to adopt the said answer and cross-bill as their answer 
and cross-bill in this cause, and to join with him in his prayer 
for relief in the premises.”

The record does not show that any action whatever was 
taken by the court upon this petition after it was filed, or that 
the parties made any motion in that behalf. It was ordered, 
April 3, “that the cross-bill of Thomas P. Akers ... be 
taken from the files of the court, as the same is found to be 
defective in form; ” “ that leave be given to Thomas P. Akers 
as a stockholder, and the county of St. Louis, claiming to be a 
stockholder, or trustee for stockholders, to file an amended cross-
bill herein within thirty days, upon giving security for costs in 
the sum of $5,000; ” and “ that leave be granted to the county 
of St. Louis to make answer to the bill of foreclosure in 
this cause, and defend against the same.”

April 25, Akers and St. Louis County filed their amended 
answer and cross-bill pursuant to this leave; but, June 6, they 
appeared, and by further leave of the court dismissed their cross-
bill and withdrew their answer. This being done, the court, 
on the same day, “ being fully advised in the premises, and by 
consent of the parties to this suit, through their solicitors of 
record, entered a decree of foreclosure and sale in accordance 
with the prayer of the bill. Neither Cowdrey nor any one of 

e present petitioners objected or in any manner interposed 
against the decree.
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Immediately after the decree was entered the court ad-
journed for the term. On the first day of the next term, 
Sept. 18, a motion was made to confirm a sale which had 
been made under the decree, Sept. 6, and which was re-
ported Sept. 15. On the next day, Sept. 19, N. A. Cowdrey, 
Robert L. Cutting, Jr., Peter Marie, Frank A. Otis, Jacob 
Cromwell, George L. Kingsland, and George R. Fearing, 
acting “ not only for their own benefit, but for the benefit of 
all other holders or owners of the capital stock of said Pacific 
Railroad, who come in and contribute to the cost and 
expenses necessary for the prosecution of this suit,” filed a 
motion and petition “ for liberty to intervene to set aside the 
decree of June 6, 1876, and sale, and for liberty to demur, 
answer, plead, or appeal, as advised.” In this petition they set 
forth, among other things, that they, as owners in their own 
right, and as a committee or agents of others, represented 
$3,500,000 out of the $7,000,000 or thereabouts of the capital 
stock of the company; that the decree of June 6 had been im- 
providently entered; “ that at the time or just previous to said 
order of sale [decree of June 6] being made, the county of St. 
Louis withdrew its answer to the complaint, and also a cross-
bill filed by them, which was pending in this case, without any 
notice to your orators or to the stockholders of the Pacific 
Railroad; that also Thomas P. Akers, Esq., had filed an 
answer and a cross-bill on his own behalf and on behalf of all 
the other stockholders, which was then pending in this court, 
and which, upon said sixth day of June, he withdrew, without 
any notice to the stockholders represented by him ; ” “ that on 
or about the second day of February, 1876, they authorized 
N. A. Cowdrey, one of the present petitioners for leave to 
intervene in this cause, to commence a suit by bill in equity in 
this court against the Pacific Railroad, the Atlantic and 
Pacific Railroad Company, Andrew Pierce, . . . C. K. Gar-
rison, . . . and Henry F. Vail and James D. Fisk, to whom 
the mortgage sought to be foreclosed was made in trust to 
secure the payment of the bonds, and others, directors in said 
Pacific Railroad, and directors in said Atlantic and Pacific 
Railroad Company; ” “ that said suit is now pending in this 
court; ” and that the bill prays, among other things, “ for a
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cancellation of the outstanding . . . third mortgage bonds, 
alleging the same to have been issued in fraud of the rights of 
the stockholders of the Pacific Railroad.”

This petition concludes with a prayer, as follows: —
“ Your orators humbly pray the honorable court to take their 

case into consideration, and, upon finding their allegations and 
averments to be true, to make an order of this court that your 
orators may be allowed to intervene as parties defendants in this 
cause, and they be authorized to make answer, plead, demur, or 
to appeal, as they by their counsel shall be advised • and that the 
decree of June 6, 1876, and sale thereunder, be set aside, and foi* 
nothing had, or that you will grant such other relief as to equity 
appertains.”

Oct. 3, the following order was made: —
“ The motion of said Cowdrey and others, for liberty to inter-

vene to set aside the decree and sale herein, was argued by coun-
sel and submitted to the court; on consideration whereof, and 
being fully advised in the premises, it is ordered by the court that 
said motion be denied.”

The same parties then made a motion for leave to file a peti-
tion to intervene in the cause, and that the decree and sale 
thereunder be set aside and the cause dismissed for want of 
jurisdiction ; and this motion was denied.

Oct. 7, they again appeared, and made “application for an 
order allowing an appeal to the Supreme Court of the United 
States from the order of this court in the matter of N. A. Cow-
drey and‘others; ” which was also denied.

The suit of Cowdrey, referred to in the petition filed Sept. 19, 
was commenced Nov. 13, 1875. The appearance of the de-
fendants was entered Dec. 3. The suit was prosecuted by 

owdrey and others, whose names are not disclosed; but, 
ec. 6, the complainants moved for leave to strike out the 

names of Thomas P. Akers and John S. Vogel, as complain-
ants, and to discontinue the suit as to them. This motion was 
granted Dec. 11. Jan. 7, an amended bill was filed by leave 
of the court, to which answers were filed by some of the de-
endants, Feb. 5. A second amended bill was filed Feb. 7; to 

w ich answers were filed by some of the defendants, and de-
murrers by others, Feb. 7, March 11, March 20, and, by leave,

VOL. IV. 2
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Sept. 13. No motions or other proceedings were ever had in 
the case, nor any matters therein set down for hearing or 
testimony taken.

Upon this state of facts the petitioners now ask that a writ 
of mandamus may issue from this court to the judges of the 
Circuit Court, “ commanding them, or one of them, to grant 
your petitioners an appeal to this court from the decrees of 
that court in said cause, and to accept bond to act as a super- 
sedeas, and that such appeal be allowed as of the date when 
said application was made originally in said court, or when it 
was rejected, as this court shall order.”

Mr. Henry Crawford for the petitioners.
Cutting, Marie, and other stockholders, having, by leave of 

the court, upon March 25,1876, made themselves co-defendants 
with Akers, and joined with him in his answer and cross-bill, 
became real and substantial parties to the suit. Bronson v. 
La Crosse Railroad Co., 2 Wall. 283; Railroad Company v. 
Bradleys, 7 id. 575; Peele v. N. U L. Steam Co., 3 Bosw. 
622; Thayer v. Tool Co., 4 Gray, 75.

Under such circumstances they are treated as parties to the 
suit to the extent to which their respective interests are in-
volved. Story, Eq. Pl., sects. 99,116 ; 2 Daniell, Ch. Pr. 1213; 
2 Smith, Ch. Pr. 111.

Persons of the class interested may by petition be made par-
ties and let into the cause, if their rights and those of exist-
ing parties are so interwoven that they will be simultaneously 
disposed of. 1 Daniell, Ch. Pr. 406; Story, Eq. Pl. 1*16; Wood 
v. Dummer, 3 Mason, 315; Grorman v. Russell, 14 Cal. 531.

It is not required, according to any authority on the subject, 
that there shall be any formal order making them parties. 
The original leave to file their petition is considered to em-
brace each succeeding application. It ipso facto constitutes 
them parties.

Such persons coming in by petition, although they are not, 
by formal amendment or otherwise, made parties, are consid-
ered as such in the subsequent proceedings. Mitford, Eq. Pl- 
178 ; Waite n . Simple, 1 S. & S. 219; Binneys Case, 2 Bland, 
99; Warfield n . Banks, 11 G. & J. 97; 1 Daniell, Ch. Pr. 429; 
Myers v. Fenn, 5 Wall. 205.
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In Harrison v. Nixon, 9 Pet. 491, divers parties not named 
as defendants intervened by mere petition in the Circuit Court, 
in a suit brought by a plaintiff, alleging he was the next of kin, 
against an executor. No order was asked for or granted mak-
ing them parties. Their petitions were dismissed, and, upon 
the appeal prayed exclusively by such petitioners, the decree 
was reversed.

In Ogilvie v. Knox Ins. Co., 2 Black, 539, the same rule was 
followed, and mere petitioners, being of the same class as the 
original complainant, were considered to be actual parties to 
the suit.

Other cases exhibit the practical application of this rule. 
Blossom v. Railroad Company, 1 Wall. 655; Wittenburg v. United 
States, 5 id. 820; Crawshay v. Soutter, 6 id. 739; In re Cook 
$ Younghall Railway Co., 4 Ch. App. 748 ; Galveston Railroad 
v. Cowdrey, 11 Wall. 459.

The withdrawal of their co-defendants, Akers and St. Louis 
County, did not eject them from the record, or in any manner 
deprive them of the full benefit of the pleading which they 
had made their own. Kellogg v. Forsyth, 24 How. 186; John-
son v. Hammersly, 24 Beav. 498 ; Armstrong v. Stover, 9 id. 
277; Todd v. Daniel, 16 Pet. 523.

The stockholders were therefore properly before the court, 
and had the clear legal right to a rehearing on the decree of 
June 6, or to an appeal therefrom. 2 Daniell, Ch. Pr. 1460; 
Ellison v. Thomas, 1 DeG., J. & S. 18; Kidd v. Cheyne, 18 
Jur. 348 ; Barker v. Barker, 39 N. H. 408 ; Kellogg v. Forsyth, 
supra; Gifford v. Hart, 1 Sch. & Lef. 409; Osborne v. Uster, 
2 Bro. P. C. 314 ; Westcott v. Bradford, 4 W. C. C. 492; Blos-
som v. Railroad Company, supra; Wittenberg v. United States, 
5 id. 820; Stratton v. Jarvis, 8 Pet. 4; Crawshay v. Soutter, 
6 Wall. 739; Bronson v. La Crosse Railroad Co., supra; In re 
Cook $ Younghall Railway Co., supra; McVeigh v. United 
States, 11 Wall. 259; N. 0. Railroad v. Morgan, 10 id. 256.

Mr. William M. Evarts and Mr. J. 0. Broadhead, contra.

Mr . Chie f  Just ice  Wait e delivered the opinion of the 
court,

To entitle the petitioners to the writ asked for in this case, 
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they must show that they have a clear right to an appeal which 
has been refused by the Circuit Court. The office of a manda-
mus is to compel the performance of a plain and positive duty. 
It is issued upon the application of one who has a clear right 
to demand such a performance, and who has no other adequate 
remedy. It is never granted in anticipation of an omission of 
duty, but only after actual default.

This application is for a writ-commanding the judges of the 
Circuit Court, or one of them, to allow the petitioners an appeal 
from the decrees in the cause, and a supersedeas. This is the 
only specific relief asked; and, in support of the application, it 
is insisted that Marie, Otis, Cutting, Jr., Cutting, and Fear-
ing were admitted as parties to the suit March 25, when 
they filed their petition therefor, and that consequently they 
were in a position to demand an appeal as parties. It would, 
perhaps, be a sufficient answer to this position to say that no 
one of these petitioners has ever made application to the Cir-
cuit Court or either of the judges for the allowance of an appeal 
in his favor as a party to the suit. They have only asked to 
be permitted to intervene and become parties, in order that they 
might appeal.

But, if this were otherwise, the result would not be different; 
for the persons presenting the petition of March 25 never did 
in fact become parties, and it is apparent from the record that 
their present claim in that regard is an afterthought. They 
filed their petition to be made defendants in the suit, but it 
was never granted. Not only was no express order made to 
that effect, but there is nothing to show that they were ever in 
any manner recognized as parties, or that they ever supposed 
thev were parties. Formal orders were made and conditions 
imposed upon the admission of Akers and St. Louis County as 
defendants. But they afterwards withdrew, and neither Cut-
ting nor any of his associates attempted to act in their stead. 
Subsequently he and some of his co-petitioners united with 
other persons in another petition for leave to intervene, with-
out in any manner claiming advantage from their former action, 
or even alluding to it.

We are aware that there are cases in which persons have 
been treated as parties to a suit after having filed a petition for
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leave to come in, when no formal order admitting them appears 
in the record, but in all such cases it will be found that they 
have acted or have been recognized 'as parties in the subse-
quent proceedings in the case. Thus, in Myers v. Fenn, 
5 Wall. 205, “ the petitions were filed without any order of the 
court, but no objection was made, and the hearing went on as 
if an order had been granted; ” and in Harrison v. Nixon, 
9 Pet. 491, “ inquiries were made as to the respective claims,” 
as asked fpr, and “ as to all parties who were claimants before 
the court by bill, petition, or otherwise, their complaint, peti-
tion, and proceedings were dismissed.” So, in Ogilvie v. Knox 
Ins. Co., 2 Black, 539, petitions were filed by certain creditors 
praying to be made parties, and that a receiver might be ap-
pointed, which was done; and in Bronson v. La Crosse Rail-
road Co., 2 Wall. 304, certain stockholders in a corporation were 
permitted to appear in a cause to which the corporation was a 
party, and present their several claims by answer in the name 
of the corporation ; but this having been afterwards found to be 
irregular, the answers were considered “ rather by indulgence 
than a matter of strict right as the answer of the individual 
stockholders.” Upon the same principle, it was held in Rail-
road Company v. Bradleys, 7 Wall. 575, that where an appeal 
had been prayed for, and subsequently an appeal bond, approved 
by one of the judges, had been filed in the court, it would be 
inferred that an appeal had been allowed, although there was 
no express order to that effect in the record.

From this it is apparent that if one wishes to intervene and 
become a party to a suit in which he is interested, he must not 
only petition the court to that effect, but his petition must be 
gianted; and while it is not necessary for him to show that he 
has actually been admitted by an express order entered upon the 
record, he must at least make it appear that he has acted or has 
been treated as a party. That, as we have seen, is not the case 
here. These petitioners seem to have been content to leave 
their interests in the hands of Akers; and, when he went out, 
t y went with him. That the court understood this to be so 
is apparent from the following statement made by the judges 
in their return to the rule to show cause: “On June 6, 1876, 

said Akers and said St. Louis County withdrew their 
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answers and dismissed their cross-bills, both said Akers and 
said St. Louis County purporting to act for themselves as 
stockholders, and for all other stockholders who might join 
them.”

Upon this state of facts it is impossible to say that the peti-
tioners, or any of them, have established their right to appeal 
as actual parties to the suit before the decree.

No appeal lies from the order of Oct. 3, refusing them leave 
to intervene and become parties; for that was only a motion in 
the cause, and not an independent suit in equity appealable 
here.

Neither can these petitioners appeal as stockholders. Only 
parties, or those who represent them, can appeal. The stock-
holders do not represent the corporation, but for some pur-
poses the corporation represents them. They are sometimes 
admitted as parties to a suit, for the purpose of protecting their 
own interests in the corporation against unfounded and illegal 
claims against it, but this “ remedy is an extreme one, and 
should be admitted by the court with hesitation and caution.” 
Bronson n . La Crosse Railroad Co., 2 Wall. 302. It is always 
addressed to the sound judicial discretion of the court. That 
we cannot control by mandamus.

We need not consider what rights these petitioners would 
have if Akers had not withdrawn his intervention before the 
decree. After his withdrawal, they had no representative 
stockholder party to the suit, and their position is the same it 
would have been if no parties had ever intervened in their 
interest. ^Landamus denied.

Humes  v . Scr ugg s .

1. A general replication denies every allegation in the answer of a defendant 
not responsive to the bill. Therefore, he must prove his allegation of a 
decree in a former suit pleaded by way of estoppel.

2. A decree in a suit between husband and wife, confirming a conveyance of rea 
estate made to her by him, does not bind his assignee in bankruptcy suing 
to set such conveyance aside on the ground that it was made in fraud o 
creditors.

8. If money, which a married woman might have had secured to her own use, is 
allowed to go into the business of her husband, be mixed with his property, 
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and applied to the purchase of real estate for his advantage, or for the pur-
pose of giving him credit in business, and is thus used for a series of years, 
such real estate, unless there is at the time of its purchase a specific agree-
ment that it shall belong to the wife, becomes the property of the husband 
for the purpose of paying his debts. A conveyance thereof to his wife upon 
the occurrence of his bankruptcy is a fraud upon his creditors, and void.

4. Fraud is generally a question of fact to be determined by all the circumstances 
of the case.

Appeal  from the District Court of the United States for 
the Northern District of Alabama.

This is a suit by the assignee in bankruptcy of John W. 
Scruggs to set aside a conveyance of certain real estate made 
by the latter to his wife, as being in fraud of the rights of 
creditors. The court below dismissed the bill; whereupon the 
assignee appealed here.

The facts upon which the decision of the court is based are 
set forth in its opinion.

Mr. Thomas C. Fullerton and Mr. F. P. Ward for the ap-
pellant.

No counsel appeared for the appellee.

Mr . Justi ce  Hunt  delivered the opinion of the court.
It is not entirely certain what the court is called upon to 

review in the present case. By the decree of the court below 
it is recited that upon the hearing of the cause upon the plead-
ings it is adjudged that the bill be dismissed. The record, 
however, comes to us with voluminous evidence upon the 
merits, and we have not the advantage either of an opinion of 
the court or of a brief by the party obtaining the decree. It 
will be necessary, therefore, to give attention to the case in 
both of its aspects.

The bill was filed by the assignee in bankruptcy of John W, 
Scruggs against the bankrupt’s wife, alleging the adjudication 
of bankruptcy made upon a voluntary petition filed in June, 1868, 
and the fraudulent conveyance, in January, 1866, of property 
of the value of $50,000; that this covered all the property of 
the bankrupt, and that he was then insolvent. The defendant 
answered, admitting the conveyance, denying the fraud, alleg-
ing that the property conveyed to her was purchased and paid 
or with her money and for her, and that she believed for 
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several years that the title was taken in her name; that it 
was improved by her husband at an expense not exceeding 
$18,000, of which $4,400 belonged to her separate estate, and 
$2,400 was realized from the sale of a portion of the land. 
She denied that the deed to her conveyed all the property that 
her husband possessed, but did not state how much remained, 
or what it was, and she denied knowledge of his insolvency, if 
it existed.

As a distinct defence in bar of the recovery sought, she 
further alleges that on the eleventh day of November, 1867, by 
her next friend, she filed a bill in the State court against her 
husband, to which he answered on the same day, in which 
proofs were taken; and that in December of that same year a 
decree was rendered, in which the said deed of Jan. 14, 1866, 
was in all things ratified and confirmed. A copy of the decree 
is annexed to her answer. To this answer the plaintiff, the 
assignee, filed a general replication. It is supposed that this 
suit and this decree, forming a part of the answer of Mrs. 
Scruggs, furnished the support to the decree dismissing the 
bill in the present suit on the pleadings.

To this result there are two valid objections: —
1. By the interposition of a general replication, every alle-

gation in the answer of Mrs. Scruggs not responsive to the bill 
was denied. No such allegation could be taken as true, but 
must be proved before it could be used by the party making it. 
The allegation of a former suit and of the decree therein came 
under this rule. It was denied that there was such a former 
suit, and that a decree was rendered therein affirming the 
transaction of May 14, 1866. How, then, can it be said with 
accuracy, upon the pleadings, when the answer was not respon-
sive, and when a replication was filed, that there was a former 
suit and decree, and that by reason thereof the present bill 
must be dismissed? Jacks v. Nichols, 5 N. Y. 178.

2. Let it be assumed that the former suit and the decree 
therein are proved in a legal manner, still we cannot assent to 
the theory of its conclusiveness here. There would be little 
difficulty in making and sustaining fraudulent transfers of prop-
erty, if the parties thereto could by a subsequent suit between 
themselves so fortify the deed that no others could attack it. 
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Mrs. Scruggs files her bill on the 11th November against her 
husband, to obtain a confirmation of the former proceeding. 
Her husband, nothing loth, files his answer on the same day. 
Twenty-one days thereafter, viz., Dec. 2, the term of the court 
opens. The papers are presented, proofs are filed, the counsel 
appear, and a decree of confirmation is adjudged. Certainly 
no one can complain in this instance of the delays of justice.

But without reference to these indications of collusion, we 
are of the opinion that a decree between these parties alone, 
cannot bind the assignee in bankruptcy. The principle is 
well settled that a judgment binds only the parties to it and 
their privies. Bank v. Hodges, 12 Ala. 118, was a decision 
upon a case very similar to the one before us.

In Mutual Benefit Life Ins. Co. v. Tisdale, 91 U. S. 244, the 
principle is thus laid down: “ The books abound in cases 
which show that a judgment upon the precise point in con-
troversy cannot be given in evidence in another suit against 
one not a party or privy to the record. This rule is applied 
not only to civil cases, but to criminal cases, and to public 
judicial proceedings which are of the nature of judgments in 
rem” Many cases are cited in illustration of the principle.

This decree no doubt concluded Mr. Scruggs on the question 
of fraud. But he was already concluded by his deed, and we 
do not see that the estoppel by the decree is any more conclu-
sive than that by the deed. Neither of them affect the 
assignee in bankruptcy, who is expressly authorized by the 
Bankrupt Act to attack any transfer made by the bankrupt in 
fraud of his creditors. Sect. 14.

If we look at the case upon the merits, we also find the 
result to be in favor of the assignee.

On the 14th of May, 1866, the husband conveys to his 
wife certain real estate in Huntsville, Ala., called the race-
course property. The value of this property is estimated by 
the witnesses on the one side as high as $25,000, and by one 
of those on the other as low as $10,000. Others put it at 
$15,000 and $20,000. He conveyed to her at the same time 
the interest of one-third of the profits of a hotel in Corinth for 
five years, and afterwards conveyed to her the fee of the prem-
ises, the consideration for which is recited to be the sum of 
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$25,000. What the actual value of this property was does not 
distinctly appear. At this time he was hopelessly insolvent. 
Large debts are proved against him, and in his answer he ad-
mits his indebtedness then to have amounted to $300,000. In 
a deed of the same date, executed by the husband and wife to 
Francis Sanders, it is recited as follows, viz. : —

“ Whereas the undersigned, John W. Scruggs, of the county and 
State aforesaid, is largely indebted to different persons residing in 
different localities and States; and whereas this indebtedness is 
individual and partnership indebtedness, being the partnership in-
debtedness of Scruggs, Donegan, & Co.; and whereas he is also 
largely involved as indorser for others, and likewise as surety, and 
as a member of the firm of Scruggs, Donegan, & Co., as acceptors 
of bills of exchange; and whereas, owing to the loss or displace-
ment, resulting from the present civil war, of explanatory memo-
randa, schedules, &c., it is impossible for him at this time to state 
with accuracy the extent of his liabilities or their character, or to 
ascertain how much thereof has been remitted by the laches of 
creditors; and whereas he is anxious to adjust, settle, and discharge, 
to the extent of his ability, all just claims against him, but is una-
ble at this time, for the reasons above stated, to nominate with 
accuracy his creditors.”

This deed conveyed to Sanders certain lands in Huntsville, 
and certain lands in Arkansas, among others the plantation 
called “ the Island Place,” in trust, to convey the same to such 
creditors as Scruggs himself should, within twelve months, 
nominate and appoint.

We may safely assume the total insolvency of the husband 
at the time of the execution of the deed in question, and, if 
that is important, that the wife was aware of it.

It is sought to sustain the deed to the wife upon the theory 
that the land in question was purchased by her husband for 
her and with her money, and that she believed for years that 
the title had been taken in her name. Such is the allegation 
of her answer. The proof is to the contrary. It is true, 
according to some of the testimony, that she was entitled to 
certain sums from her relations, which were received by her 
husband, viz., $3,100 in 1852, or thereabouts; $2,300 at about 
the same time; $1,200 for a carriage in 1853; and $400 from 
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Mr. Coxe. These are the sums as stated by herself in her 
testimony, amounting to $7,000. In the deed of May, 1866, 
when we may suppose that both the husband and wife would 
place the sum at the highest amount that truth would permit, 
it is given at $4,500. We take it, therefore, at that sum. 
These sums so received he held and used in his business until 
the year 1866, when his failure occurred. Neither the hus-
band nor the wife testifies that there was any agreement that 
the husband should hold these sums as and for the estate of 
his wife, or that when the property in question was purchased 
it was agreed to be held as her estate. On the contrary, the 
moneys were held and used by the husband for nearly fifteen 
years as his own property, and mingled with his personal and 
partnership affairs. The explanation given by his brother, if 
true, which is very doubtful, is essentially vicious. He states 
that it was at his suggestion that the deed was taken to Scruggs 
instead of his wife. He adds : “ At the time referred to, John 
W. Scruggs was about to open a commission house in Charles-
ton, and was without means or credit, and my reason for giving 
him this advice was, that the conveyance to himself would 
give him a credit, whereas then he had none.”

But it is probably untrue in fact that this land was bought 
for her, as she alleges in the answer, or that she believed at 
any time that the title was taken in her name. As already 
suggested, the best possible case for the parties would be set 
forth in the deed which is the subject of the controversy. No 
such pretence is there set up. The consideration is based 
upon alleged indebtedness to the wife of a sum of $3,100 re-
ceived on her account, of another like sum of $2,300, and of 
her release of dower in certain lands. The pretence that these 
sums had been agreed to be invested in these lands, and that 
she supposed it was done, is not suggested. We cannot but 
suppose this to be an afterthought.

If the money which a married woman might have had 
secured to her own use is allowed to go into the business of 
her husband, and be mixed with his property, and is applied to 
the purchase of real estate for his advantage, or for the pur-
pose of giving him credit in his business, and is thus used for 
a series of years, there being no specific agreement when the 
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same is purchased that such real estate shall be the property of 
the wife, the same becomes the property of the husband for 
the purpose of paying his debts. He cannot retain it until 
bankruptcy occurs, and then convey it to his wife. Such con-
veyance is in fraud of the just claims of the creditors of the 
husband. Fox n . Meyer, 54 N. Y. 125, 131; Savage v. Mur-
phy, 34 id. 308; Babcock v. Grokler, 24 id. 623; Robinson v. 
Stewart, 10 id. 190; Carpenter v. Roe, id. 227; Hard's Lessees 
v. Longworth, 11 Wheat. 199.

Fraud or no fraud is generally a question of fact to be deter-
mined by all the circumstances of the case. If the husband in 
a state of absolute bankruptcy conveys to his wife property 
fairly worth $15,000 to $20,000, with no present consideration 
passing, but with a recital of past indebtedness to her to less 
than a fifth of its value, the transaction is fraudulent and void 
as to creditors. Authorities supra.

We attach no importance to the recited releases of dower as 
adding a value to the consideration. The lands sold to Der- 
rich, in which it is recited that the wife was dowable, had been 
conveyed to him in 1860, and the wife had joined in the con-
veyance and acknowledged the same. Derrich also denies 
that, in May, 1866, any release of dower was made or was 
delivered to him.

The lands sold to Peters do not appear ever to have been 
paid for by him, nor does it appear that they were ever con-
veyed to him. He had a bond for a title only.

The lands conveyed to Sanders were so conveyed in trust, to 
be conveyed to such persons as Scruggs should, within twelve 
months, nominate and appoint.

The pretended releases were mere devices to give color to a 
fraudulent deed. No benefit was given to the estate by means 
of them, nor did Mrs. Scruggs part with any thing of value.

Decree reversed and cause remanded, with directions to enter 
a decree for the complainant in accordance with this opinion.
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Utl ey  v . Don ald so n .

1. The telegraphic correspondence in this case, in relation to the sale and pur-
chase of certain bonds, considered, and held to constitute a complete contract 
of sale upon the condition, or with an implied warranty, that the bonds were 
genuine.

2. The contract was not so modified by subsequent correspondence as to amount 
to a waiver on the part of the purchaser of such condition or warranty.

Erro r  to the Circuit Court of the United States for the 
Eastern District of Missouri.

This is an action to recover from Donaldson & Fraley the 
sum of $15,375, paid to them by the plaintiffs, for fifteen bonds, 
purporting to be first mortgage bonds of the Central Pacific 
Railroad Company, and which subsequently proved to be coun-
terfeit.

The court below found the following facts : —
1. On the twenty-fourth day of May, 1871, Newman & Havens, 

bankers, of Leavenworth, Kansas, telegraphed to St. Louis from 
Leavenworth to W. Nichols, cashier of the Commercial Bank of 
St. Louis, as follows: —

“ Get rate for $15,000, California Central Pacific R. R. bonds, 
delivered to-morrow.”

This despatch was, on said day, shown by Nichols to defend-
ants, and defendants made a bid for said bonds, i.e., (1000 one 
hundred and one-half. This offer was reported by telegraph to 
Newman & Havens by Nichols, and was by them accepted by 
telegraph.

2. On the following day, May 25, Nichols received from New-
man & Havens a letter, as follows : —

“Leave nwor th , Kansas , 24th May, 1871. 
“ W. Nicho ls , Esq., Cash., St. Louis, Mo.:

“Dear  Sir , — Your favor of the inst., with inclosure as 
stated, is received. We, this a .m ., telegraphed you as follows, 
viz.. ‘ Get rate for $15,000, California Central Pacific R. R. bonds, 

eliveied to-morrow? Same is hereby confirmed. We herewith 
hand you bonds. Please close the transaction and telegraph us 
immediately. The party selling these bonds is waiting here to get 
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the money for them. This same gentleman is an entire stranger to 
us, therefore, will you be kind enough to satisfy yourself that the 
bonds are all right. We desire them sold without any recourse on 
us. Your early attention will much oblige, respectfully, yours,

“Newman  & Havens .”
This letter accompanied fifteen papers, purporting to be so 

many bonds in said letter described.
Nichols handed this letter to defendants May 25, with the 

bonds, and proposed that the defendants should take said bonds 
without recourse. Defendants refused to take the bonds with-
out recourse, but said they would do this; viz., would give to 
the Commercial Bank their (defendants’) check for the agreed 
amount, 815,075, with the understanding that this check was 
not to be charged up by the Commercial Bank, where defend-
ants kept their accounts, until defendants had sent the bonds 
to New York and learned that the bonds were (“ O. K.”) cor-
rect. If the bonds were found to be correct, the check was to 
be charged up against defendants, and Newman & Havens to be 
advised; if not, the bonds were to be returned to the Commer-
cial Bank, and the check returned to defendants.

3. On the 24th of May, defendants having received invitation 
to make a bid from Nichols, as requested by Newman & Havens 
in their despatch, telegraphed to plaintiffs by night despatch as 
follows: —

“ St . Louis , May 24, 1871. 
“To Utley , Doug her ty , & Soott  :

“ Make best bid fifteen Central Pacifies, quick.
“Don al dso n  & Frale y .”

After sending this despatch, and before receiving reply 
thereto, to wit, on the morning of May 25, defendants were 
shown by Nichols the letter of May 24, from Newman & Havens 
above recited, and the bonds.

Plaintiffs received this despatch, and on the twenty-fifth day 
of May replied by despatch, as follows: —

“ New  York , May 25, 1871.
“To Don ald so n  & Fral ey :

“We will buy Central Pacifies at a hundred and two and a 
half (1021)» „ a h“Utley , Doughert y , & Scott .
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Defendants received this despatch on the same day about 
ten A.M.; and on the same day replied by telegraphic despatch, 
as follows: —

“ St . Louis , May 25, 1871. 
“ To Utle y , Doug her ty , & Scot t , New York:

“We accept your offer, fifteen Centrals, one hundred two and a 
half.

“Donal dson  & Fral ey .”
4. On the same day plaintiffs wrote and mailed a letter to 

defendants, as follows: —
“ New  York , May 25,1871.

“Dear  Sirs , — Your telegram of to-day received. You have 
sold us fifteen thousand Central Pacific 6’s at 102| flat............

“ Respectfully yours,
“Utley , Dou gh erty , & Scott .”

The fifteen bonds were delivered to defendants by Nichols, 
cashier of Commercial Bank, May 25, and were by defendants 
forwarded by express on the same day to the Bank of North 
America, New York, with a draft on plaintiffs for $15,375, the 
bonds to be delivered by the bank to plaintiffs on payment of 
the draft. By mail —mailed by defendants. On the morning 
of the 25th of May defendants sent to plaintiffs a letter, as 
follows: —

“ St . Louis , May 25, 1871. 
“Messrs. Utley , Dough ert y , & Scott :

“Gentl emen , — In accordance with your offer for 15 Central 
Pac, 1st mort. bonds, 102|, we replied, We accept your offer, 
and have forwarded them by ex. to Bank North America, with 
draft attached for $15,375. We would further add, that we have 
purchased the bonds from a party strange to us; and, not hav-
ing ever handled any of the Pacific Central, we would sell the 
bonds without recourse as to their being genuine; consequently, 
please examine them, and, upon being found correct, telegraph 
immediately (Central all O. K.). We do not doubt the bonds, but, 
coming to us through strange parties, we use this as a precaution, 
and not willing to take any risk.

“ Respectfully yours,
“Donalds on  & Fral ey .”

This letter was received by plaintiffs at New York on Mon- 
ay, the 29th of May, a short time before the bonds were pre-
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sented by the messenger of the Bank of North America for de-
livery to plaintiffs, and prior to defendants’ draft for $15,375, 
which was presented at the same time as the bonds, as herein-
after stated.

5. On the 29th of May, Monday, the messenger of the Bank 
of North America, with the bonds, fifteen in number, and the 
draft of defendants for $15,375, appeared at the office of plain-
tiffs in New York, to deliver said bonds and collect said draft.

Plaintiffs had, on the said twenty-fifth day of May, sold the 
bonds “ to arrive ” to Rasmus & Lissignola, bankers and stock-
dealers in New York, engaging to deliver them four days there-
after.

When the messenger of the Bank of North America arrived 
at the office of plaintiffs, with the bonds and draft, it lacked 
but five or ten minutes of the hour after which, by the rules 
of the New York stock board, deliveries of bonds and stocks 
sold could not be made for that day.

Utley, therefore, without examining the bonds, went hurriedly 
with the bank-messenger to the office of Rasmus & Lissignola, 
to be in time for delivery that day. Arriving there with the 
messenger of the bank, he asked Rasmus to examine the bonds, 
saying he had not had time to do so. Rasmus opened and 
briefly examined the bonds; said they seem to be correct; and, 
at the request of Utley, gave the messenger of the Bank of 
North America Rasmus & Lissignola’s check for. the amount 
agreed between them and plaintiffs, $15,403.12, which check 
was paid.

On the same day, and after the delivery of the bonds as above 
stated, plaintiffs wrote and mailed letter to defendants as fol-
lows : —■

“New  York , May 29, 1871.
« Mes srs . Donalds on  & Fraley , St. Louis:

“ Dea r  Sirs , — Yours of 25th, and 15 thousand Centrals, with 
draft, received. The Centrals all correct, and we telegraphed you 
to that effect.

“ Respectfully yours, „
«Utley , Doug her ty , & Scot t .

7. On the same day plaintiffs sent telegraphic despatch to 
defendants, as follows: —
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“ New  Yor k , May 29, 1871.
“ To Donal dson  & Fraley  :

“ Centrals all right.
“Utley , Dou gh er ty , & Scot t .”

8. On receipt of this despatch by Donaldson & Fraley, on the 
29th or 30th of May, they informed Mr. Nichols, cashier of the 
Commercial Bank, that the bonds were all correct; whereupon 
Donaldson & Fraley’s check for $15,075 was charged up, and 
Newman & Havens were advised by the Commercial Bank, and 
remittance made to Newman & Havens.

9. On the 12th of June, 1871, information was for the first 
time received in New York, or elsewhere, that there were coun-
terfeits of these bonds in existence.

On that day plaintiffs wrote and mailed a letter to defendants, 
as follows: —

“ June  12, 1871. 
“Messrs. Donald son  & Fral ey , St. Louis, Mo.:

“ Dear  Sirs , — Yours of 8th and 9th and 3d, Leavenworth, from 
Bank North America, 5th from U. & C. received.

“ Look out for counterfeit Central Pacific 6’s. Some appeared on 
market to-day. . . .

“ Respectfully yours,
“Utley , Dou gh erty , & Scott .”

10. On the next day, June 13,1871, plaintiffs sent telegraphic 
despatch to defendants, as follows : —

“New  Yor k , June 13, 1871.
Io Don ald so n  & Fral ey :
“ Central Pacifies you sold us probably counterfeit. Trace your 

party. Bonds shipped to Europe; can’t hear from them for sev-
eral days.

“Utl ey , Dou gh er ty , & Scot t .”

11. On the same day, June 13, 1871, plaintiffs wrote to 
defendants, and mailed letter, as follows, viz.: —

M “June  13, 1871.
Mess rs . Donald son  & Fraley , St. Louis, Mo.:

Dear  Sirs , — Yours of the 10th, &c. . . . We feel uneasy with 
regard to the genuineness of the Central Pacific 6’s you sold us. 
The bonds have been shipped to Europe, and cannot be heard from 
or several days. In case your parties are doubtful, it would be

VOL. IV. 3
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well to act at once as if the bonds are not genuine. There has 
been no suspicion that there were counterfeits out until yesterday.

“ Respectfully yours,
“ Utley , Doug her ty , & Scott .”

12. On June 13, def endants. sent a telegraphic despatch to 
plaintiffs, as follows: —

“St . Louis , June 13, 1871.
“To Utley , Dougherty , & Scott :

“We refer you to our letter, May 25, in which we sold without 
risk. Have purchased same day from Commercial Bank, and they 
from Newman & Havens, Leavenworth, without risk. Will aid 
you all we can, if counterfeit.

“ Donald son  & Frale y .”

The bonds in question were sold by Rasmus & Lissignola, 
immediately after they purchased them, to parties who sent 
them to Europe, whence they were returned declared to be 
counterfeit, and returned to Rasmus & Lissignola, who imme-
diately demanded repayment from Utley, Dougherty, & Scott, 
plaintiffs; whereupon, on July 12, plaintiffs sent a telegraphic 
despatch to defendants, as follows: —

“New  York , July 12,1871.
“ To Donal dson  & Fral ey , St. Louis:

“ The Central Pacifies bought of you in May are declared coun-
terfeit. We shall look to you for indemnity.

“ Utley , Doug her ty , & Scott .”
13. On the same day, July 12, 1871, plaintiffs wrote and 

mailed to defendants a letter, as follows : —
“ New  York , July 12, 1871.

« Mess rs . Don ald so n  & Fral ey , St. Louis:
“ Gentle men , — We beg to inform you that the Central Pacific 

bonds we bought from you on 25th May last have been returned 
from Europe, and are declared counterfeit. On behalf of the par-
ties for whom we purchased the bonds we shall look to you for 
indemnity. We do not consider that the terms of your letter of 
25th May in any way precludes us from our recourse upon you, 
especially not, in view of the facts disclosed by your telegram to 
us of June 13, 1871. We therefore telegraphed you to-day as 
follows: ‘ The Central Pacifies we bought of you in May are de-
clared counterfeit. We shall look to you for indemnity.’

“ Yours truly, «“ Utl ey , Doughe rty , & Scot t .
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14. On the 12th of July defendants wrote and mailed to 
plaintiffs a letter, as follows: —

“ St . Louis , July 12, 1871. 
“Messrs. Utley , Dough ert y , & Scott ,

“New York City:
“ Gentl emen , —• Your telegram received, in which you state that 

the Central Pacifies are counterfeit, and that you look to us for 
indemnity. In my former letter on this subject we referred you to 
our letter of May 25, and again call your attention to it. Will 
you have the kindness to write to us in detail on what grounds you 
propose holding or looking to us for indemnity ?

“An early answer will oblige^ very respectfully,
“Donal dson  & Frale y .”

On the 3d of August, 1871, defendants wrote and mailed to 
plaintiffs a letter, as follows : —

“ St . Louis , Aug. 3,1871.
“ Messrs. U., D., & S.:

“ Gent le men , — Mr. Fraley just returned from Madison to-day, 
hence the delay in answering yours of 25th. We are acting under 
legal advice, and must refuse to make any assignment of claim, as 
we are not aware yet that we have any.

“ Respectfully yours,
“ Dona lds on  & Fraley .”

15. On the 8th of August, 1871, plaintiffs wrote and mailed 
to defendants a letter, as follows : —

“ New  York , Aug. 8, 1871.
“Messrs. Donald son  & Fral ey , St. Louis, Mo.:

“Gent leme n , — We have yours of 3d inst., and regret that you 
do not give us any more satisfactory information. You will allow 
us to remind you that we paid your draft for $15,375, and received 
t erefor nothing but counterfeit bonds. In answer to our despatch 
to you that counterfeit Central Pacifies had appeared in the mar- 

ets, you sent us a telegram, referring us to your note of 25th 
ay, and saying, at the same time, ‘ Will aid you all we can, if 

counterfeit. Setting aside all questions of legal liability, we sub- 
to your sense of fair dealing, whether you are fulfilling this 

P e ge. You now refuse to make an assignment of any claim you 
may aye against the parties from whom you received the bonds, 

assign as the reason for such refusal that you are under legal
vice, and do not know whether you have any claim. But we 
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do not ask you to guarantee that you had any claim, and it seems 
to us that the fact of your being under legal advice is no reason 
why you should not do every thing in your power to help us in 
recovering the money you have had from us for worthless bonds, 
but rather a reason why you should help us the moYe readily. We 
beg to ask from you a full statement of the precise position you 
occupied in relation to these bonds; and, if this will aid us in our 
efforts to make good our loss, you ought to be thankful, and also 
willing, to give us any rights you have against these parties.

“ Yours truly,
“ Utley , Doug her ty , & Scot t .”

16. On the 12th of August, 1871, defendants wrote and 
mailed to plaintiffs a letter, as follows: —

“ St . Louis , Aug. 12, 1871.
“ Messrs. U., D., & S.:

“ Gent le men , — In reply to your letter regarding the position 
we have taken, we can only say, that, when you consider the cir-
cumstances connected with same, we think that you or anybody 
would act likewise; viz., Some time in May the Commercial Bank 
called on us and offered the bonds, and we made a bid. The 
cashier then informed us that the inquiry came from Newman & 
Havens, Leavenworth, and they would telegraph to them the bid 
we made to the Commercial Bank. In short time answer to Com-
mercial Bank from Newman & Havens, that they would accept the 
bid, and had forwarded bonds to Commercial Bank. Upon arrival 
of bonds at the Commercial Bank, they received a letter from 
Newman & Havens, stating that they had never dealt in like bonds, 
and they were selling them for strange parties, consequently sell 
them without recourse. The Commercial Bank tendered us the 
bonds under same condition; and we refused to purchase bonds 
in the manner presented, but gave the Commercial Bank a 
check under the following conditions, — not to charge the check 
against us until we had been informed by you that the bonds were 
O. K. We then forwarded the bonds, and wrote you precise, that 
we had not ever handled any of the bonds, and we sell them with-
out recourse, and particularly asked you to examine them, and 
more distinctly said, we sell without recourse as to genuineness, as 
they come from strange parties, and use this precaution, not willing 
to take any risk whatever. Upon receipt of the bonds, you tele-
graphed us, ‘ Centrals all right,’ and also wrote by mail, confirni 
ing your despatch, by saying, received bonds and draft, and foun 
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them all correct. When we received this information, we then in-
formed the Commercial Bank to charge up check, which they did, 
and at the same time credited Newman & Havens; and we are 
furthermore informed, the parties of whom Newman & Havens 
purchased did not call for the money within ten days after this 
information of bonds being correct. Now, you see plainly that you 
are all to blame. Had you used the necessary precaution in ex-
amining the bonds, specially when your attention was called by us 
selling without risk, not only would none of us have any trouble or 
unpleasantness, but would have caught the thieves and brought 
them to justice. Now, please inform us what else could we have 
done. It shows that we acted prudently and with care. It is true, 
you may say, you received the bonds before the letter; but even 
and more so should you have examined them, and informed us. 
You are aware that New York is the market to detect all irregu-
larities in the bonds spoken of, and you could easily have discov-
ered, had you not been careless. Now, you plainly see our position. 
The Commercial Bank will not take them back from us, unless they 
are compelled to do so ; and why should Donaldson & Fraley suffer 
for negligence of yours, when they used all precautions and meas-
ures at the time ? It is true, it is hard for you to part with your 
money, but not more so than us, whilst we are in no manner to 
blame. Upon your information, confirming the genuineness of 
the bonds, we parted with the money received for the bonds. 
Should the Commercial Bank, or Newman & Havens, at any time 
come forward and offer to redeem the bonds, we certainly would 
be most happy, and be much better satisfied than the way it is 
now.

Regarding our writing, that we would aid you all we could, 
did not infer that if you made a demand upon us for the money 
that we would pay same, but meant, that if it was in our power to 
make parties originally selling them replace them, we would do so ; 
an we are more so willing now than ever; but we cannot concede 
nor agree to give you any claim against the Commercial Bank, 
w ether we have legal right or not. It would certainly be admit-
ting, on our part, that if we assign claim against Commercial Bank, 
t at you certainly have likewise claim against Donaldson & Fraley, 
an also right to assign, which we really cannot admit, as we posi- 
ive y do not believe so. We are ready at any time to testify to 

e acts as they are, and were ; and, should the law declare us 
Ba°k^ feel con^^en^ that Newman & Havens and Commercial 

an will abide by same ; but under no circumstances will they 
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refund without action, as they firmly believe, as we do, that your 
claim is not just, under the circumstances.

“ If you were right in your demands, tell us, in the name of the 
law, justice, or common custom, would we, or any dealer, receive 
from any stranger or honest party known to us, but not responsible, 
any securities to be sold on arrival in New York, and the funds to be 
credited upon sale and delivery in New York, and especially if sold 
under the conditions we sold bonds to you ? How would you have 
proceeded in this or any case ? The sum total is, you have made a 
mistake, and we are ready to assist you all we can to defend your 
claim, if you have any. We now refer you to our last letter, in 
which we informed you that we would rather you would begin 
action immediately, in order to have things settled and the sus-
pense removed. What we have written we will enter as evidence, 
and has been written with consent of Commercial Bank, as they 
are fair and honorable.

“ Trusting you now plainly see our position, and we feel san-
guine, that, were you placed in our position, you certainly would not 
have acted differently,

“ Yours, friendly,
“ Donalds on  & Fral ey .”

17. Utley (plaintiff) subsequently, in September, 1871, stated 
to defendants, when asked, in view of defendants’ letter of 
May 25, 1871, which he admitted having received, why he did 
not examine the bonds with care before paying for them, that 
he received similar letters from the country every day, and 
that he supposed defendants were cautious only because they 
had not handled any of these bonds before.

18. The money paid by Donaldson & Fraley by their check 
to the Commercial Bank, and by it to Newman & Havens, was 
not, according to the statement of Newman & Havens to Nichols, 
cashier, called for, nor paid by Newman & Havens at Leaven-
worth, Kansas, to the party who sold the bonds to Newman & 
Havens, for two or three weeks after it was received by New 
man & Havens from the Commercial Bank.

19. Before writing the letter of May 25, 1871, hereinbefore 
set out, and transmitting the bonds to New York, the defendr 
ants, who had never seen any Central Pacific bonds, took sai 
bonds, or some of them, to two banking establishments in the city 
of St. Louis, and asked one of the officials of each of said banks 
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whether they knew about them, but was informed that they 
did not, as those bonds were not known or dealt in in this 
market.

20. Both the plaintiffs and defendants were brokers and 
stock-dealers, the former in New York and the latter in St. 
Louis, and were business correspondents of each other.

21. That the bonds sold by defendants to plaintiffs were 
spurious.

22. That the identical bonds sold by defendants to plaintiffs 
have been produced upon the trial by the plaintiffs, to be sur-
rendered if they shall recover.

23. That the defendants, when they sold and delivered the 
bonds to plaintiffs, did not know or believe that the bonds 
were forged or spurious, and they did not know this until in-
formed thereof by the plaintiffs on June 12,1871, as hereinbe-
fore stated; and their only knowledge of the bonds prior to the 
sale and delivery thereof appears from the facts hereinbefore 
set forth.

Upon the foregoing facts the court found as a conclusion of 
law that the defendants were entitled to judgment; to which 
finding and conclusion of law the plaintiffs then and there 
excepted.

Judgment having been rendered for the defendants, the 
plaintiffs sued out this writ of error.

Mr. Charles M. Da Costa for the plaintiffs in error.
The judgment below is not warranted by the facts contained 

in the special finding, and must be reversed. Prentiss v. Zane, 
8 How. 470; Graham v. Bayne, 18 id. 60.

The contract between the parties was effected and concluded 
by their telegraphic correspondence of May 25, 1871. By 
that contract the defendants impliedly warranted the genuine-
ness of the bonds sold and to be delivered thereunder.

The letter of May 25, 1871, written by the defendants to 
t e plaintiffs, after the making of the contract, and received by 
t em on the 29th May, and the acts and doings of the plaintiffs 
on its receipt, neither released the defendants from such war-
ranty, nor amounted to a modification in that respect of the 
contract as originally entered into.
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Mr. William Patrick, contra.
The contract between the parties was not completed by 

the telegrams. The letter of the defendants to the plain-
tiffs, dated May 25, 1871, was written contemporaneously 
with the telegrams of that date, and was intended to be, and 
in law should be, read as a part of the acceptance of plain-
tiffs’ offer. It is clear from that letter, that, at the time 
of sending their telegram, the defendants had no intention 
of selling the bonds, except without recourse as to genuine-
ness.

Should the court rule against this point, then it is insisted 
that the letter of May 25, and the delivery tendered under 
the terms thereof, together constituted a proposition to modify 
the terms of the contract entered into by telegraph; that plain-
tiffs had the right in law either to stand by the original con-
tract and reject the proposed modification, or to accept it with-
out new or additional consideration; that, having accepted the 
delivery tendered under the terms of that letter, they are in 
law to be regarded as having waived any other or different 
performance from that tendered, and to be now estopped from 
claiming th,at they did assent to the modification of the con-
tract, or the performance tendered and received.

Assuming that the telegram of plaintiffs’ offering 102^, and 
the telegram of defendants accepting that offer, constituted 
the contract, there can be no question but that the delivery 
tendered under the letter of May 25 was in effect a refusal by 
defendants to fulfil that contract, unless plaintiffs would agree 
to modify it.

After an agreement has been reduced to writing, it is compe-
tent for the parties at any time before breach of it, by a new 
contract not in writing, either to altogether waive, dissolve, or 
annul the former agreement, or in any manner to add to or sub-
tract from, or vary, or qualify, the terms of it, and thus to 
make a new contract. Grross v. Lord Nugent, 5 Barn. & Ad. 
65; Lawrence v. Dole, 11 Vt. 549; Medemak Bank v. Curtis, 
24 Me. 36.

And when before breach a new contract is substituted for a 
previous one, no consideration is necessary if the substituted
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contract has become executed. Lawrence n . Dole, supra ; Young 
v. Hunter, 2 Seld. 207.

Plaintiffs having acted on the letter of May 25, and accepted 
the delivery tendered, thereby waived a different performance. 
Shields v. Pettee, 2 Sandf. 262; Reed v. Randall, 29 N. Y. 
358.

Acceptance is a question for the jury, Corning v. Colt, 
5 Wend. 25ff; and, having been found as a fact by the court 
below, its finding is conclusive.

Plaintiffs, by accepting the performance tendered, put it out 
of the power of defendants to make other performance.

A party whose acts prevent the performance of a condition 
cannot avail himself of such non-performance as a ground of 
action. His acts estop him. Young v. Hunter, supra; 
Richardson v. Cooper, 25 Me. 450.

Where a loss must fall on one of two innocent persons, it 
must be borne by him whose conduct occasioned it.

In the case at bar, defendants notified plaintiffs that the bonds 
came to them from strange hands, that they had never before 
handled any of them, that they were unwilling to take any 
risk, and would only sell without recourse as to genuineness; 
consequently, they requested the plaintiffs to “ please examine 
them,” and, upon being found correct, telegraph immediately 
(Centrals all O. K.). Plaintiffs received this notification before 
the bonds, failed to make an examination, but telegraphed de-
fendants, and also wrote them, “ Centrals O. K.” They can-
not now contravene the statement thus made and relied on, 
without fraud on their part and injury to another. Pair v. 
United States, 16 Wall. 1.

The court below finds that both plaintiffs and defendants 
were innocent parties, and that in view of these facts the 
loss arising from the bonds turning out to be spurious should 
fall upon the plaintiffs, as the conduct of defendants had 
been fair and admonitory, and that of plaintiffs grossly neg-
ligent.

Defendants parted with their money under the same cir-
cumstances as plaintiffs, but on the faith of the acceptance of 
the bonds by plaintiffs under the letter of May 25, 1871, and 
P aintiffs letter and telegram that the Centrals were “ O. K.”
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The rule of law under this head clearly upholds the finding of 
the court below. Dairy. United States, supra; Butler v. United 
States, 21 Wall. 272.

Mr . Justi ce  Sway ne  delivered the opinion of the court.
This is an action at law, brought by the plaintiffs in error. 

The case was submitted to the court without the intervention 
of a jury, pursuant to the act of Congress of March 3, 1865, 
13 Stat. 501.

The court found specially.
The question presented for our determination is whether the 

facts found are sufficient to support the judgment. Those facts 
are neither voluminous nor complicated.

On the 24th of May, 1871, Newman & Havens, bankers, of 
Leavenworth, telegraphed to Nichols, the cashier of the Com-
mercial Bank of St. Louis, to “ get rate for $15,000 California 
Central Pacific Railroad bonds, delivered to-morrow.” The 
defendants offered “ 100^.” Newman & Havens accepted 
by a telegraphic despatch. On the 25th of May Cashier 
Nichols received from Newman & Havens the bonds, and also 
a letter, in which they said, “ The party selling these bonds is 
waiting here to get the money for them. He is an entire 
stranger to us.” “Wb desire them sold without any recourse 
on us.” On the same day Cashier Nichols showed this letter 
to the defendants, and proposed to deliver the bonds without 
recourse. They refused to receive them on such terms, but 
offered to take them, and pay for them when ascertained to be 
good; otherwise, to return them. The cashier acceded to this 
proposition. On the 24th of May the defendants telegraphed 
to the plaintiffs, who were brokers in the city of New York, 
“ Make best bid for fifteen Central Pacifies, quick.” The 
plaintiffs answered, on the 25th of May, that they would buy at 
102^. Their despatch to this effect reached the defendants 
about ten A.M. the same day. The defendants answered by 
despatch on that day, “We accept your offer.” The bonds were 
delivered by the cashier to the defendants on the 25th of ay, 
and were by them forwarded by express on that day to a an 
in New York, with a draft on the plaintiffs for $15,375, the 
bonds to be handed over on the payment of the draft. a 
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the morning of that day the defendants addressed a letter to 
the plaintiffs, which is the hinge of this controversy. It is as 
follows: —

“In accordance with your offer for 15 Central Pac. 1st mort. 
bonds, 102|, we replied, We accept your offer, and have forwarded 
them by ex. to Bank North America, with draft attached for 
$15,375. We would further add, that we have purchased the bonds 
from a party strange to us; and, not having ever handled any of 
the Pacific Central, we would sell the bonds without recourse as to 
their being genuine; consequently, please examine them, and, upon 
being found correct, telegraph immediately (Central all O. K.). 
We do not doubt the bonds, but, coming to us through strange 
parties, we use this as a precaution, and not willing to take any 
risk.”

This letter reached the plaintiffs on the 29th of May, a short 
time before the draft and bonds were presented. The plain-
tiffs had sold the bonds “ to arrive ” to Rasmus & Lissignola. 
They could not be delivered after two o’clock. It was within 
a few minutes of that time when the messenger of the bank 
presented himself. One of the plaintiffs went with the mes-
senger to the office of their vendees, and requested Rasmus to 
examine the bonds. He did so, said they seemed to be correct, 
and thereupon gave a check for the amount his firm had 
agreed to pay for them. This check was duly paid. On the 
same day the plaintiffs wrote to the defendants, “ The Centrals 
all correct, and we telegraphed you to that effect.” Such 
a despatch had been sent. Upon receiving it, the defendants 
paid the bank for the bonds, and the money was remitted by 
the bank to Newman & Havens. On the 12th of June infor- 
mation was received for the first time in New York, or else-
where, that there were in existence counterfeits of such bonds. 
On that day the plaintiffs wrote to the defendants, “ Look out 
or counterfeit Central Pacifies; some appeared on market 

to-day. On the next day the plaintiffs telegraphed to the 
efendants, “ Central Pacifies sold us probably counterfeit, 
onds shipped to Europe. Can’t hear from them for several 
ays. On the same day the plaintiffs wrote to the defendants 
o t e same effect, and said further: “ In case your parties are 

tful, it would be well to act at once as if the bonds were 
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not genuine. There has been no suspicion of counterfeits until 
yesterday.” On the same day, June 13, the defendants replied 
by despatch: “We sold without risk. Have purchased same 
day from Commercial Bank, and they from Newman & 
Havens, of Leavenworth, without risk.” The bonds were 
counterfeit, and the plaintiffs refunded to Rasmus & Lissignola 
the amount they had paid. On the 12th of July the plaintiffs 
telegraphed to the defendants, “ The Central Pacifies bought of 
you in May are declared counterfeit. We shall look to you for 
indemnity.” On the same day the defendants replied by tele-
graph, and asked upon what ground it was proposed to hold 
them liable. Some subsequent correspondence took place be-
tween the parties, which it is unnecessary to refer to in detail. 
The plaintiffs asked a transfer of the claim of the defendants, 
whatever it might be, but without guarantee, against the bank. 
This the defendants refused to give. The money paid to New-
man & Havens by the bank was not called for by the party 
from whom they received the bonds for two or three weeks 
after the money was paid to them.

Before examining the case in its strictly legal aspects, it is 
proper to make several remarks suggested by the facts as 
found.

1. The defendants sold the bonds absolutely by their de-
spatch of the 25th of May. The qualification insisted upon 
was, by their letter of that date, received by the plaintiffs on 
the 29th. If the defendants intended to qualify, it should have 
been done in the despatch. This would have given the plain-
tiffs notice in time for reflection before the presentation of the 
draft, might have prevented their selling the bonds before the 
letter was received, and would have enabled them to avoid 
the hurry and confusion incident to the payment of the draft 
and the delivery of the bonds to their vendees. If the draft 
had not been paid at sight, it would doubtless have been 
protested. ,

2. The circumstances attending the purchase of the bonds 
by the defendants are shown in our analysis of the facts of the 
case. The statement in the letter upon the subject is no

3. They refused upon any terms to put the plaintiffs in 
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their place with respect to any claims they might have against 
the Commercial Bank.

4. They were notified on the 12th of June that the bonds 
were counterfeit. If they had thereupon at once caused New-
man & Havens to be advised also, it is not improbable that 
the latter would have retained the funds, and thus have saved 
from loss all the honest parties through whose hands the bonds 
had passed. The defendants failed to take any step whatever 
in this direction.

It cannot be questioned that the despatches between the 
parties on the 25th of May constituted a complete contract of 
sale, upon the condition or with an implied warranty, which 
it is not material here to consider, that the bonds were genu-
ine. Nor can it be doubted that, if the bonds had been deliv-
ered without any thing further occurring, the defendants, upon 
the bonds proving to be counterfeit, would have been liable in 
this action. Taylor v. Merchants’ F. Ins. Co., 9 How. 390; 
Benjamin on Sales, 56; Flyn v. Allen, 57 Penn. St. 482; 
Webb v. Odell et al., 49 N. Y. 583.

Was this contract changed so that this condition or warranty 
was waived by the plaintiffs ? In other words, did the letter 
of the defendants propose the modification insisted upon, of 
the pre-existing contract, and if so, did the plaintiffs agree to 
it, and accept the delivery of the bonds accordingly ?

We pass by without remark the plaintiffs’ propositions that 
the alleged modification was within the Statute of Frauds, and 
could not, therefore, be effectually accepted otherwise than in 
writing; that there was no consideration for such an agrep.- 
nient; and that, if made, it was contrary to public policy, and 
therefore void. The view which we take of the case renders 
it unnecessary to consider either of these points.

The.first sentence of the letter relied upon by the defendants 
recognizes distinctly the contract as made by the despatches.

ie defendants say: “ In accordance with your offer for 15 
entral Pac. first mort. bonds, 102^ we replied, We accept your 

otter, and have forwarded them by ex. to Bk. North America, 
with draft attached for $15,375.”
. ^his, standing alone, would have been a mere carrying out of 

e contract as made, and as it must have been understood by 
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both parties. The stress of the case is upon what follows. 
The letter proceeds: “We would further add, that we have 
purchased the bonds from a party strange to us.” They had in 
fact bought them from the Commercial Bank, but were not to 
take them unless genuine, and were not to pay for them until 
found to be so. Next: “ And not having ever handled any of 
the Pacific Central, we would sell the bonds without recourse 
as to their being genuine; consequently, please examine them, 
and, upon being found correct, telegraph immediately (Central 
O. K.).” The phrase, “we would sell without recourse,” con-
sidered in the light of the context and the circumstances, may 
well be interpreted to mean that the writers would prefer or 
like so to sell, if it could be done. This view derives support 
from the succeeding member of the sentence, “ please examine,” 
&c. Examine for whom ? It is not said, examine for your-
selves. The language employed is usual where the thing 
asked is for the benefit of the asker, but not where it is for the 
benefit of the party addressed. Lastly, it is said: “We do 
not doubt the bonds, but, coming through strange hands, we use 
this precaution, and are not willing to take risk.” This is 
consistent with the construction we have given to the preced-
ing clause. If the examination the plaintiffs were requested 
to make showed clearly that the bonds were not counterfeit, 
then there could be no risk, whether the sale was with or with-
out warranty of genuineness. In connection with these views, 
it is to be observed that while the bonds and draft were sent 
on pursuant to the original contract, which is distinctly recog-
nized, it is not said in the letter in plain terms, such as would 
naturally have been used if such had been the intent of the 
writers. We will sell only at your risk as to genuineness. 
We will not guarantee it: examine for yourselves. If the 
bonds are counterfeit, and you take them, the loss will fall 
upon you, and not upon us. If this language, or terms equally 
clear and explicit, had been used, the case would have pre 
sented a very different aspect. “Every intendment is to be 
made against the construction of a contract under whic i 
would operate as a snare.” Hoffman v. ¿Etna Ins.
N. Y. 405. ; .

Upon the whole letter, considering what it does and w a i 



Oct. 1876.] Utley  v . Donal dson . 47

does not contain, we are unable to come to the conclusion that 
the defendants intended to require that the modification since 
insisted upon should be made, and to make such modification 
the condition upon which the plaintiffs should take the bonds, 
if they took them at all. This result leaves the rights of the 
parties as they were under the original contract, and entitles 
the plaintiffs to recover.

But conceding for the purposes of this opinion that the letter 
did contain such a proposition or annunciation as is insisted 
upon, then the inquiry arises whether it was so understood and 
agreed to by the plaintiffs.

There can be no contract without the mutual assent of the 
parties. This is vital to its existence. There can be none 
where it is wanting. It is as indispensable to the modification 
of a contract already made as it was to making it originally. 
Where there is a misunderstanding as to any thing material, 
the requisite mutuality of assent as to such thing is wanting; 
consequently the supposed contract does not exist, and neither 
party is bound. In the view of the law in such case, there 
has been only a negotiation, resulting in a failure to agree. 
What has occurred is as if it were not, and the rights of the 
parties are to be determined accordingly.

In Phillips v. Bistotti, 2 B. & C. 511, the defendant was a 
foreigner, and understood the English language imperfectly. 
Certain jewelry was struck off to him at auction for eighty- 
eight guineas. He was sued for that amount, and set up as a 
defence that he thought he had bid forty-eight guineas. Ab- 
bot, C. J., left it to the jury to find whether the mistake had 
actually occurred, “ as a test of the existence of the contract.” 
Benj. on Sales, 43.

In Baldwin et al. v. Middleburger, 2 Hall, 176, the defendant 
ought merchandise of the plaintiff, and it was agreed that it 

* ou d be paid for by the note of a third person payable to the 
o endant, to be by him indorsed to the plaintiff. After the 

g o s were delivered the note was tendered, indorsed without 
course. The plaintiff refused to receive it, insisting that the 

greement was that the note should be indorsed without this 
qualification, and thereupon brought the suit. The court left 

0 t e jury to find whether there was a misunderstanding 
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between the parties as to the manner of the indorsement. The 
jury so found; and it was held that the plaintiff was entitled to 
recover as if there had been nothing said about the note, there 
being no such assent of the two minds as was necessary to 
make a contract in relation to it.

In Coles v. Browne, 10 Paige, 526, a block of lots was struck off 
at auction to the defendant. The plaintiff insisted and proved 
that the sale was of the lots separately. The defendant insisted 
that his bid was for the entire block as one parcel, and that he 
so understood the premises to be offered and sold. The vendor 
instituted the suit for specific performance. The evidence ren-
dered it doubtful whether the defendant’s allegations as to his 
understanding and bid were not true, and upon that ground 
the Chancellor dismissed the bill. If there was a misunder-
standing on the subject between the parties, there was clearly 
no contract. See also Calverly v. Williams, 1 Ves. Jr. 210; 
Saltus v. Pryn, 18 How. (N. Y.) Pr. 512; Bruce v. Pearson, 
3 Johns. (N. Y.) 34; Crane v. Portland, 9 Mich. 493; 2 Pars. 
Contr. (4th ed.) 475 et seq.

It is essential to the validity of a contract that the parties 
should have consented to the same subject-matter in the same 
sense. They must have contracted ad idem. Hazzard v. 
N. H. M. Ins. Co., 1 Sumn. 218.

“ Where a written agreement exists, and one of the parties 
sets up an arrangement of a different nature, alleging conduct 
on the other side amounting to a substitution of this arrange-
ment for the written agreement, he must clearly show, not 
merely his own understanding as to the new terms of anange- 
ment, but that the other party had the same understand-
ing.” Darnley v. The Proprietors, ^c., 2 Law Rep. H. L. 
43, 60.

The plaintiffs were not asked to assent expressly with respect 
to the waiver of the warranty, if it were demanded, and made no 
such answer. They were asked to “ please examine, &c., an 
to telegraph the result. This they did. The despatch was 
wholly silent as to any thing else. That they understood the 
waiver was demanded as a sine qua non in no way appear 
On the other hand, the contrary is clearly manifest. Ite 
moment they had reason to apprehend that the bonds mig 
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counterfeit, they notified the defendants; and, as soon as it 
became certain they were so, the defendants were advised of 
the fact, and that they would be looked to for indemnity. The 
defendants denied their liability by reason of their letter. In 
due time this suit was brought. Conceding that both parties 
have acted in good faith, it is clear that there was a misunder-
standing between them as to the meaning and effect of the 
letter, and that the plaintiffs never understood and agreed to it 
as it is now interpreted and insisted upon by the defendants. 
The aggregatio mentium requisite to give that interpretation 
effect was, therefore, wanting.

To constitute the abandonment of a contract, the act must be 
mutual. Robinson v. Page, 3 Russ. 122.

It has been held that, to make a negotiation for the modi-
fication of a contract effectual, it must appear that it was 
the intention of the party proposing it wholly to abandon the 
original contract, if the modification proposed were not as-
sented to. Murray v. Harway, 56 N. Y. 347; Robinson v. 
Page, supra.

“ A waiver of a stipulation in an agreement, to be effectual, 
must be made intentionally, and with knowledge of the circum-
stances.” Darnley v. The Proprietors, ^c., supra; Howard et al. 
v. Carpenter, 2 Md. 259.

When one party assents to a contract, relying upon the rep-
resentations of the other, his assent is given upon the condition 
that the representations are true. Duncan v. Hoqe, 24 Miss. 
671.

Judgment reversed, with directions to the court below to render 
a judgment for the plaintiff in error.

Mr . Just ice  Stro ng , with whom concurred Mb . Justi ce  
lif fo rd  and Mr . Jus tice  Hunt , dissenting.
I dissent from the judgment given in this case. Before the 

p aintiffs received the bonds, and before they accepted or paid 
e diaft drawn upon them by the defendants, they were noti- 

e that the defendants would sell without recourse, and that 
ey were unwilling to run any risk. They were requested to 
amine, and telegraph to the defendants whether the bonds 
Fe ^TnU^ne’an<^ as a P^'®caution of the defendants against VUL. IV. A
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risk. The letter of the defendants clearly manifested an in-
tention not to deliver the bonds unless they were genuine, or 
unless the plaintiffs would take them at their own risk. On 
any other terms the plaintiffs had a right to take them. In-
quiry and notice to defendants afterwards would have been 
idle, and would have been no precaution. Consequently the 
receipt of the bonds by the plaintiffs, after the notice given to 
them, can have no other meaning than that they took them at 
their own risk.

Mr . Just ice  Davis  did not sit in this case.

Doyl e v . Wisco ns in .

Sect. 1007 of the Revised Statutes, which, as amended by the act of Feb. 18, 
1875 (18 Stat, part 3, p. 316), provides that, where a writ of error may operate 
as a supersedeas, execution shall not issue until the expiration of ten days after 
the rendition of the judgment, has reference only to the judgments of the 
courts of the United States.

On  motion to set aside proceedings in execution of a judg-
ment of the Supreme Court of the State of Wisconsin.

On the fifteenth day of August, 1876, the Supreme Court of 
Wisconsin rendered a judgment oi'dering that “ a peremptory 
writ of mandamus do forthwith issue out of and under the seal 
of the court, to be directed to the respondent [plaintiff in 
error], commanding him, and in his absence the assistant 
secretary of State, forthwith, within twenty-four hours after 
the service of the writ,” to recall the license given by him to 
the Continental Insurance Company of the city of New York 
to do business in that State. The writ was issued and serve 
on the same day, and on the next, Aug. 16, its command was 
obeyed. On the 10th October, 1876, this writ of error was 
sued out in due form, and bond given to operate as a super 
sedeas.

The plaintiff in error now moves that all the procee mgs. i 
execution of the judgment within ten days after its rendit 
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may be vacated and set aside, and that all further process be 
stayed.

Argued, for the plaintiff in error, by Mr. William Allen 
Butler and Mr. I. C. Sloan, who cited Slaughter-House Cases, 
10 Wall. 273; Telegraph Co. v. Eyser, 19 id. 419; Board of 
Commissioners v. Grorman, id. 661; Kitchen v. Randolph, 93 
U. S. 86.

Mr. Charles W. Felker, contra.

Mb . Chief  Jus tice  Waite  delivered the opinion of the 
court.

The claim on the part of the plaintiff in error is, that as a 
writ of error to operate as a supersedeas might issue from this 
court to re-examine the judgment of the court below, a writ 
to carry the judgment into effect could not issue from the 
State court until the expiration of ten days after the ren-
dition of the judgment. Whether this is so or not depends 
upon the effect to be given to that clause in sect. 1007, 
Revised Statutes, which, as amended by the act of Feb. 18, 
1875, 18 Stat., part 3, p. 316, reads as follows: “ And in such 
cases, when a writ of error may be a supersedeas, executions 
shall not issue until the expiration of ten days; ” that is to 
say, until the expiration of ten days after the rendition of the 
judgment.

The writ of error was issued in this case under sect. 709 of 
the Revised Statutes, which is a reproduction of sect. 25 of the 
Judiciary Act of 1789, 1 Stat. 85, as amended before the 
revision. The part of sect. 1007 referred to is the reproduc-
tion of a similar provision in sect. 23 of the same act. The 

evised Statutes are a revision and consolidation of the old 
statutes, rather than an enactment of new. 16 Stat. 96; 14 
id. 75, sect. 2. Sect. 5600 provides that “ the arrangement 
and classification of the several sections of the revision have 

een made for the purpose of a more convenient and orderly 
arrangement of the same, and, therefore, no inference or pre- 
sumption of a legislative construction is to be drawn by reason 
0 t e title under which any particular section is placed.” This 
nia es it proper that we should look to the original act to 
ascertain the legislative intent in cases of doubt.
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Going, then, to the old law, we find that sect. 22 relates 
entirely to writs of error for the review of judgments and 
decrees in the courts of the United States. Then follows 
sect. 23, which provides “ that a writ of error as aforesaid,” 
clearly referring to the writ provided for in the preceding 
section, “shall be a supersedeas, and stay execution in cases 
only where the writ of error is served . . . within ten days, 
Sundays exclusive, after rendering the judgment or pass-
ing the decree complained of. Until the expiration of the 
term of ten days, execution shall not issue in any case where a 
writ of error may be a supersedeas.” Read in this connection, 
it is clear that the provision for delay of execution refers only 
to judgments and decrees in the courts of the United States. 
Sect. 25 then provides for writs of error to a State court, and 
adopts the regulations of sect. 22, as to the writ and proceedings 
under it, but omits entirely any direction as to delay of execu-
tion upon .the judgment.

From this we think it manifest that it was not the inten-
tion of Congress, under the act of 1789, to interfere at all with 
the practice of the State courts as to executions upon their 
judgments, until a supersedeas was actually perfected, and that 
the same effect must be given to the corresponding sections of 
the revision. In Board of Commissioners v. G-orman, 19 Wall. 
664, we held that if an execution was issued upon a judgment 
in the courts of the United States after the expiration of ten 
days, a supersedeas afterwards obtained wotild prevent further 
proceedings under the execution, but would not interfere with 
what had already been done.

Applying this principle to the case in hand, it follows that, 
as the writ of mandamus was rightfully issued and served 
before the supersedeas was obtained, this motion must be 
denied. lidotion denied.
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Unite d  Stat es  v . Bost wic k .

1. In this case, no formal lease of the property was executed; but the court holds 
that the correspondence under which the United States entered into occu-
pancy constituted a contract of letting for one year, with a privilege of 
three, at a rent of $500 per month, without restriction as to the use to which 
the property might be put.

2. Unless excluded by the operation of some express covenant or agreement, 
there results from the relation of landlord and tenant an implied obligation 
on the part of the latter not to commit waste, nor, by his failure to exercise 
reasonable care, permit it to be committed.

3. In the absence of an express covenant to repair, a tenant is not answerable 
for accidental damages, nor is he bound to rebuild, if buildings are accident-
ally destroyed by fire or otherwise.

4. The destruction of ornamental trees, fences, walls, &c., and the quarrying and 
removal of stone and gravel, is voluntary waste, within the prohibition of 
the implied agreement, for which the tenant is answerable.

5. In this case, the property having been rented by the United States “for all pur-
poses,” no recovery can be had on account of its use for a small-pox hospital.

6. The obligations of the United States relate to the condition of the premises 
at the time the term commenced. For damages done before that time by 
the army engaged in the suppression of the rebellion, no action can be main-
tained in the Court of Claims.

7. The acceptance, without objection by the lessor, of reduced rates of rent after 
the expiration of the first year is conclusive evidence of his assent, in con-
sideration of the continued occupancy by the United States, to a modifica-
tion of the original agreement in that particular.

Appeal  from the Court of Claims.
This was a suit by Thomas R. Lovett, trustee of Mrs. Louisa 

Fletcher, against the United States, to recover the rent of and 
for damages to certain real estate and premises situated in the 
District of Columbia, and known as Kalorama.

The Court of Claims found the following facts : —
Thomas R. Lovett, as trustee of Mrs. Louisa Fletcher, was, on 

t e seventeenth day of August, 1861, seised in fee of said prem-
ises, containing about ninety-one acres, a dwelling-house with 
wings, measuring in all one hundred and fifty by forty feet, a large 

a e, and a frame building, with a garden, lawns, and walks, 
ence all around the premises, and a substantial wall, about a 

Q arter of a mile long, from Rock Creek to the lodge gate on 
an ary Street, and trees of various kinds, and shrubbery.
n consequence of application made to him for the lease of 

M ^ia ^68 United States for a hospital, by General 
1 and 2 ’ ^°Ve^ au^orized the following writings, marked
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«No. 1.
“ Gener al , — Inclosed is a note of terms for the mansion and 

lower grounds of Kalorama.
“ The upper grounds contain about seventy acres, which may be 

occupied by the quartermaster for horses and wagons, or whatever 
else may be desired, at the rent of $100 per month.

“ Respectfully,
“ Charle s F. Flet che r ,

“ For Thom as  R. Lovett , Trustee,.
“ To Gene ral  Mans fiel d , R. G. &c ?

“ No. 2.
“ Kalo ra ma , Aug. 17, 1861. 

“ Gener al  Man sf iel d  :
“ Sir , — I offer to the government, for the purposes of a hospital, 

that part of the place known as Kalorama, comprising the house 
and porter’s lodge, together with about thirty acres of land imme-
diately surrounding and including both sides of Rock Creek, bor-
dering the same, upon the following terms: —

“ The lease to be for the term of three years, with the privilege 
to the government to renew the same for three years longer, at the 
same rent, $450 per month.

“There will be left in the building a portable furnace and hall-
stove, for the use of the government. It will be stipulated that the 
trees and shrubbery on the grounds shall be strictly protected, and 
any unnecessary injury to the same to be compensated for by the 
government; the buildings to be kept in repair by the government, 
and to be left in as good repair as ordinary wear and tear will per-
mit. The grounds having already been occupied by troops, and 
the fence thereby destroyed, it is expected that the government 
will renew them, and leave them in good repair at the expiration of 
the term. Very respectfully, yours, &c.,

“ Charle s F. Fle tch er , 
«For Thom as  R. Lovett , Trustee?

Thereafter General Mansfield issued and sent to Lovett the 
following: —

“Hea d -qu ar ters , Depar tmen t  of  Wash ingt on , 
“ Washi ngton , Aug. 17, 1861.

“As soon as vacated, within two weeks the United States vi 
hire the whole property of Thomas R. Lovett, trustee o n 
Charles F. Fletcher, &c., above, on the following terms, mclusi 
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of his upper lot, and all bis land and privileges, for $500 per month, 
for the period of one year, with the privilege of keeping it at least 
three years, if desirable for all purposes.

“ Mans fi el d , B. G.,

Under the agreement above made the United States entered 
upon and occupied the said premises specified in General 
Mansfield’s order, from Aug. 23, 1861, to Sept. 30, 1867, 
inclusive.

For rent of said premises the United States paid to the,said 
Lovett $500 per month, from Aug. 23, 1861, to June 30, 1862; 
and for each monthly payment the petitioner signed a receipt, 
the form of which was as follows: —

“ The United States to Thomas JR. Lovett, Trustee, Dr. 
“1862. For rent of Kalorama, occupied as hospital, from

June 1 to June 30, 1862, at $500 per month . $500.00

“I certify that the above account is correct and just, that the 
services were rendered as stated, and that they were necessary for 
the public service. E. E. Camp , Captain, A. Q, M.

“Received at Washington, D. C., the 15th of July, 1862, of 
Captain E. E. Camp, Assistant Quartermaster United States Army, 
the sum of five hundred dollars and cents, in full of the above 
account. Tho ma s R. Love tt , Trusteed

For rent of said premises the United States paid to Lovett 
$250 per month, from July 1, 1862, to Feb. 1, 1865; and for 
each monthly payment he signed a receipt, in the following

“ The United States to Thomas B. Lovett, Trustee, Dr.
1862. For rent of Kalorama, occupied as a hospital 

and camp-grounds, from July 1 to Sept. 30, 
1862, at $250 per month........................... $750.00

I certify that the above account is correct, and just, that the 
th ee® ^ere lendered as stated, and that they were necessary for 
the public 8ervice. E E CAMpj Capta.n< A Q

at Wa8,lington> D. C., the 9th of October, 1862, of 
P am h. E. Camp, Assistant Quartermaster United States Army, 
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the sum of seven hundred and fifty dollars cents, in full of the 
above account. Thomas  R. Lovett , Trustee?

From the 1st of February, 1865, to Sept. 30, 1867, inclusive, 
the United States paid for rent of said premises $200 per 
month ; and for each payment received a receipt, in the form 
annexed.

« The United States to Thomas H. Lovett, Trustee, Dr.
“ 1867.

“ Sept. 30. For rent of Kalorama, as hospital and camp-
ground, from Sept. 1, 1867, to Sept. 30, 
1867, one month..................... $200.00

« I certify that the above account is correct and just, that the 
services were rendered as stated, and that they were necessary 
for the public service. A. P. Blun t ,

“ Brevet-Colonel A. Q. M., U. S. A.

« Received at Washington, D. C., the 30th of September, 1867, of 
Brevet-Colonel A. P. Blunt, Assistant Quartermaster United States 
Army, the sum of two hundred dollars and cents, in full of the 
above account. Thomas  R. Love tt , Trustee.

While the United States occupied the premises from Aug. 23, 
1861, to Sept. 30,1867, the main house was burned; the flower- 
gardentand shrubbery were destroyed ; three and one-half miles 
of fence torn down ; a brick wall fifty feet long, nine feet high, 
and fourteen inches thick torn down, and the bricks used, partly 
for pavement and partly for building a lime-house, where the 
United States put clothes for purifying them. Some sheds were 
torn down. The part of the house not burned, about fifty feet 
long, was greatly damaged, and the glass, with the sashes, was 
carried away. Ornamental and shade trees of various kinds 
were cut down; a stone wall was taken down, and most of it 
carried away; and stone quarried and gravel dug fiom a quarry 
and a gravel-pit on the premises, and carried away. The prem 
ises were left in a dilapidated condition, and the house u ’ 
for occupancy. To restore the building and premises to their 
condition when leased, reasonable wear and tear excepte , wou 
have cost $20,000.
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The stone quarried and carried away by the United 
States amounted to 2,327 perches, and was worth
25 cents per perch......................................................$581.75

The gravel dug and carried away by the United
States amounted to 2,347 yards, and was worth 
21^ cents per yard........................................... 509.20

The stone wall taken down and carried away 
amounted to 505 perches, and was worth $3.50 
per perch........................................................... 1,767.00

The extent and valuation of the damage to the part of the 
dwelling-house not burned, or to other buildings, the number 
or the value of the trees cut down, the value of the brick wall 
or fence destroyed, and the disposition of a fire-proof safe, boiler, 
stove, and heater, were not shown.

Two regiments were, previous to said written contract, en-
camped by the United States on the northern part of said 
premises; and thereon and during such occupation, previous to 
said contract, about fifteen hundred trees were cut down and 
a portion of the fencing destroyed by the soldiers of said 
regiments.

All the injuries to said premises during the occupation thereof, 
or of any part thereof, either previous to or during said written 
contract, were done by the military forces of the United States 
engaged in suppressing the rebellion, who were encamped on 
the premises previous to said written contract, or who occupied 
them under said contract.

The dwelling-house was used by the United States for a 
small-pox hospital, and the ground as a camping-ground for 
soldiers. Seven or eight soldiers who died were buried on the 
place; and since it was vacated by the United States, Sept. 30, 
1867, it has not been rented.

^me dwelling-house was burned it was insured by 
~ e -«Etna Insurance Company and the Firemen’s Insurance 
Company, on two policies of $5,000 each. Those companies 

opted as their highest rate of insurance on buildings three- 
cas^ value. The amount of the insurance, 

’ , was paid to the petitioner for a total loss.
n the 21st of December, 1868, Lovett presented for pay- 

to the United States the following account or bill: —
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The United States to Thomas D. Lovett, Trustee, Dr.
1867.
Oct. 1. To rent of Kalorama, from Aug. 23, 1861, to
A1. A2. Oct. 1, 1867, 73 months, 8 days, at $500 . $36,645.16

By cash on account...................................... 19,295.16
Balance............................................... 17,350.00

Vo. 1. Damage to out-buildings............................ 3,300.00
2. Do. stable .......... 200.00

1 & 2. Do. lodge............................................ 200.00
B. C. D. Value of stone taken from the quarry, 

6,659 pr., at 25 cents............. 1,664.75
B. C. D. Value of gravel taken from the pit, 2,347 

yards, at 30 ........................... 704.10
2. 4. Trees destroyed........................... 800.00
B. D. Stone wall taken, 505 perches, at $5 ... 2,525.00
2 5 & 4 1,000 panels of fence..................................... 1,000.00

Fire-proof safe......................................... $60
Boiler......................................................... 30
Stove.......................................................... 33
Heater.......................................................... 95

— 218.00
$27,861.85

E. & O. E. .
John  D. Mc Pher son , Attorney, cce.

Dec . 9, 1868.

On Feb. 8,1870, the following notice was sent to Lovett:
« War  Depa rtmen t ,

« Quar te rmas te r -Gen er al ’s Off ice , 
“ Was hin gto n , D. C., Feb. 8, 1870.

“ Thomas  R. Love tt , Esq., Washington, D. C.:
“ Sir  : You are respectfully informed that your claim as trustee, 

&c., of the premises known as ‘ Kalorama, in this District, has t 
day been referred to the third auditor of the treasuij for t e p y 
ment of $21,040.42.

“Very respectfully, your obedient servant,
“ By order Acting Quartermaster-General,

“James  A. Ekin ,
“ Deputy Quartermaster-General,

“ Brevet Brigadier-General U, o. •

“120-103 Claims.”
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The facts following were requested by the petitioner.
In October, 1867, the claimant made out and presented to 

the Secretary of War the following claim: —

United States to Thomas H. Lovett, Trustee, Dr. 
1867.
Oct. 1. To whole amount of rent according to con-

tract, from Aug. 22, 1861, to Oct. 1, 1867,
73 months, 8 days, at $500 per month . . $36,645.16 

Less amount received, from Aug. 23,
1861, to July 1, 1862, at $500
per month...................................... $5,145.16

From July 1, 1862, to Jan. 31,
1865, at $250 per month . . . 7,750.00

From Jan. 31, 1865, to Oct. 1, 
1867, at $200 ......................... 6,400.00

--------- 19,295.16
Balance................................................$17,350.00

To estimated cost of rebuilding burnt 
portion of mansion........................ $16,300
Less insurance......................................10,000

---------  6,300.00
To estimated damage to outbuildings and 

wing, independently of fire..................... 3,300.00
To damage to stable....................................... 200.00
To damage to lodge ....................................... 100.00
To value of stone taken from quarry (2,327

perches).......................................................... 581.75
To value of gravel taken from pit (2,777

yards).......................................................... 833.00
To damage to hill in consequence of digging 

gravel.......................................................... 500.00
To trees destroyed............................................ 800.00
To cost for replacing stone wall on Boundary

Street (420 perches).................................. 1,310.00
To 1,000 panels rail-fence............................. 1,000.00
To fire-proof safe............................................ 60.00
To copper boiler................................................ • 30.00
To hall-stove ...................................... e 33 qq
To portable heater............................................ 95.00

$32,493.25
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Which was by the Secretary indorsed as follows: —

(Indorsed:) “ 28-l-’7O. Kalorama. Referred to the Quar-
termaster-General for investigation and report.

“ Edwin  M. Sta nt on , Secretary of War.
“ Feb . 12, 1868.”

On this claim the Quartermaster-General reports as fol-
lows : —

“ Qua rterma ster -Gene ral ’s Off ice ,
“ Washi ngton , D. C., Nov . 11, 1869.

“Hon. William  W. Belk nap ,
“ Secretary of War, Washington, D. C.:

“ Sir , — I have the honor to return the enclosed claim of Thomas 
R. Lovett, trustee, &c., for rent and repair of premises known as 
‘ Kalorama,’ in this city, and for gravel, stone, &c., stated at 
$32,493.25, referred to this office from the War Department for 
further report, in connection with the additional evidence pre-
sented, and to invite your attention to the full abstract of the case 
herein.

“ I consider the order of General Mansfield taking possession, 
and directing a monthly payment of $500, and the fact of the 
claimant receiving and receipting for this amount, sufficient evi-
dence of a contract or lease, and therefore recommend that rent 
be paid from Aug. 23, 1861, to Oct. 1, 1867, 73 months, 8 days, at 
$500 per month, amounting to $36,633.33, subject to the deduction 
of all sums which were paid the claimant for the use of the premises 
during United States occupancy.

“It is evident from the abstract that injustice was done the 
claimant in the previous recommendation of Acting Quarter 
master-General Rucker, as to the allowance for gravel taken an

“I recommend that Mr. Lovett be paid for 2,777 yards (60,2 
bushels) of gravel, at the same rate as that allowed by t ie ar 
Department in the ‘ Dennison ’ case, viz., one (1) cent pe 
amounting to $602.50. . .

“ So much of General Rucker’s recommendation as is for r p , 
$2,300, and for 2,327 perches of stone, at 25 cents per perc , 
amounting to $581.75,1 recommend to be adhered to.

“ Very respectfully, your obedient servant,
« J. c. Mc Ferr an ,

“Deputy Quartermaster-General,
« Acting Quartermaster- General.
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This report being examined by an officer of the War De-
partment, he made a report to the Secretary, concluding with 
the following recommendation: —

“ As to the items mentioned in Mr. Lovett’s proposition as being 
in the house, a fire-proof safe, copper boiler, hall-stove, &c., and for 
which an aggregate charge of $218 is made, Messrs. Allen and 
Yeatman say that they are unable to determine whether the 
responsibility for these rests with the Quartermaster’s or Medical 
Department, and the Quartermaster-General does not ask authority 
to pay them. It is considered, however, that, the responsibility of 
the Medical Department being a matter of doubt, they should be 
paid for by the same Department as the rest.

“ It is recommended, therefore, that the Acting Quartermaster- 
General be directed to make the payments recommended in his 
letter of Nov. 11, 1869, and to pay, in addition, the sum of $218 
for the items last referred to.”

Upon which the Secretary of War indorsed as follows: —
“ Approved:

“ Will iam  W. Belkn ap , Secretary of TPhr.”
Whereupon the Quartermaster-General wrote to Lovett as 

follows: —
“War  Depa rt ment ,

“ Quarterma ster -Genera l ’s Offi ce , 
“Wash ington , D. C., Feb. 8, 1870.

“Thomas  L. Love tt , Esq., Washington, D. C.:
‘ Sir , You  are informed that your claim as trustee, &c., of the 

premises know as ‘ Kalorama,’ in this District, has this day been re- 
feried to the Third Auditor of the Treasury for the payment of 
$21,080.42.

Veiy respectfully, your obedient servant,
By order of the Acting Quartermaster-General,

“James  A. Ekin ,
“ Deputy Quartermaster- General,

“ Brevet Brigadier-General, U. S. A.
“Allowed on request of Lovett. E. G. L.”

e accounting officers of the Treasury disapproved of the 
ecommendation of the War Department, and rejected the claim, 

cept as to the sum of $5,159.99, of which action the claim-
ant was duly advised.
Gene6 l^ter was received by the Quartermaster-
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“Was hin gto n , Jan. 31, 1868.
“ To Brig.-Gen. Ruc ke r , A. Q. M. G., Washington, D. C.:

“ Gene ral , — In reference to the accompanying account, I would 
respectfully state that the place known as ‘ Kalorama,’ lately occu-
pied by the government (a plat of which accompanies this com-
munication), comprises about ninety acres of land. It was hired 
on the seventeenth day of August, 1861, by Brigadier-General Mans-
field, on the part of the government, as a hospital and camp-grounds, 
by written contract, at a monthly rent of $500, of which contract 
the following is a copy : —

“ ‘ Head -qua rte rs , Dep ’t  of  Washin gton , 
“‘Was hingt on , Aug. 17, 1861.

“‘As soon as vacated, within two weeks the United States will 
hire the whole property of Thomas R. Lovett, trustee of Mr. Charles 
F. Fletcher, &c., above, on the following terms, inclusive of his 
upper lot and all the land and privileges, for $500 per month, for 
the period of one year, with the privilege of keeping it at least 
three years, if desirable for all purposes.

“‘Mans fi eld , Brigadier-General,
“ Possession of the premises was given on the twenty-third daj 

of August, and, on the tenth day of October following, the contract 
was filed in the office of Captain E. E. Camp, A. Q. M., and by him 
entered on the roll by order of Brigadier-General Van Vliet.

“ I am, respectfully,
“ Thoma s R. Lov ett , 

“Trustee, ^c., Mount Airy, Philadelphia, Pa.”

As conclusions of law, the court found,
That the letter of Charles Fletcher, for Thomas R. Lovett, 

trustee, dated Aug. 17, 1861, addressed to General Mansfield, 
as qualified by General Mansfield’s reply, dated Aug. 17, 1 j 
and with that made a contract of lease subsequently acted on 
by the parties, by the terms of which the United States were 
bound to repair the premises in case of their damage by re, 
and to release them in as good repair as ordinary wear an tea 
would permit.

That under said contract and under the tenancy ee 
the parties the United States were liable for injuries o e 
premises, in the nature of waste. ,

That the claimant is not entitled to damages for t e 
the premises as a small-pox hospital by the Unite
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That the claimant is barred of all claims for reductions of 
rent by his receipts in full given for such rents.

That the United States were not entitled to be credited with 
$10,000 paid to the claimant by insurance companies on 
policies of assurance obtained and paid for by him for his 
benefit.

That the report of the officers of the Quartermaster’s De-
partment, that $21,040.42 were due to the claimant, approved 
by the Secretary of War, and ratified by the War Department 
to the claimant, was not binding and conclusive on the United 
States.

That the claims of the petitioner for loss by fire and dam-
age by acts of waste were not barred by the Statute of Limi- 
tations.

There was a judgment of $20,000 in favor of the claimant ; 
from which both parties appealed to this court.

Lovett having died pending the suit, Charlotte Bostwick, 
his administratrix, was substituted in his stead.

Mr. Assistant Attorney-General Smith, for the United States.
The contract under which the United States entered into 

the occupancy of the premises was completed by the verbal or 
implied assent of Lovett to the proposition, contained in Gen-
eral Mansfield’s letter of Aug. 17, 1861. Lovett’s letter of 
that date was a mere offer, not assented to, and constitutes 
no contract ; for there must be not only a proposal, but 
an acceptance thereof. 1 Story Contr., sect. 490 ; Hazard v.

E, Ins. Co., 1 Sumn. 225; Andrews v. Garrett, 6 C. B. 
N. s. 269 ; Tuttle v. Love, 7 Johns. 471.
. . here a proposition is made, with certain conditions or lim-
itations, the acceptance must correspond to it in terms ; 
°t erwise, it is a new proposition, requiring the subsequent 
assent of the other party to render it binding. 1 Story, Contr., 

Slaymaker v. Irwin, 4 Whart. 369; Honeyman n .
Marryatt, 6 Ho. of L. Cas. 112.

Lovett, in his letter of Jan. 31, 1868, to General Rucker,
Pressly declares General Mansfield’s letter of Aug. 17, 1861, 

e contract under which the premises were occupied.
sitio Dfra ^^sfield 8 letter was not a lease, but a mere propo- 

occupy, which, when accepted, constituted a verbal 
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letting, and, under the first section of the Statute of Frauds, a 
tenancy at will.

There was no liability to rebuild in case of fire. Taylor’s 
Land. & Ten., sects. 101,146 ; Leachv. Thomas, 7 Car. & P. 327; 
Horsefall v. Mather, Holt, 7 ; Brown v. Crump, 1 Marsh. 567 ; 
Rook v. Worth, 1 Ves. Sen. 462; Wainscott v. Silvers, 13 Ind. 
497 ; Warner v. Hitchins, 5 Barb. 666.

The claimant is bound by his assent to the reduction of the 
rent, especially as the government continued in optional occu-
pancy, upon the faith of his acquiescence. United States v. 
Clyde, 13 Wall. 35.

As the government was not liable to rebuild, it was not 
liable to make repairs.

General Mansfield’s proposition was to take the property 
“ for all purposes,” — a term broad enough to include a small-pox 
'hospital, or any other use to which the government might see 
fit to put it.

Mr. J. B. McPherson, for Bostwick.
The court below did not err in taking the whole corre-

spondence to constitute the contract. Addison, Contr., c. 1, 
sect. 2, p. 41.

If one enter under an agreement for a lease, and pay rent, 
the relation of landlord and tenant arises, and the tenant holds 
under the terms of the agreement, as if embodied in a lease. 
1 Platt on Leases, c. 4, sect. 4, pp. 611, 612.

The mere fact that the defendant, modifying certain terms, 
restates them, does not exclude others not modified or re-
st Hit 6 cl

Out of the relation of landlord and tenant there arises on 
the part of the tenant an implied contract to use the lease 
premises in a tenant-like manner. White v. Nicholson, 4 Man. 
& Gr. 95 ; 43 E. C. L. 58; Nave v. Berry et al., 22 Ala. 6b ,
Addison, Contr., sect. 711. , ,

A general covenant to repair is binding on the tenan ,
ever may be the cause of dilapidation. 2 Platt on eases, p 
186; Bullock v. Demmet, 6 T. R. 650; Buckworth Canal Co. ■ 
Pritchard, id. 750; Phillips v. Stevens, 16 Mass.
Contr., o. 3, p. 503; Taylor’s Land. & Ten., sect. 343; Addison,

Contr., sect. 711.
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Me . Chief  Justic e Waite  delivered the opinion of the 
court.

In the determination of this cause, it is necessary at the out-
set to ascertain definitely the terms of the contract under which 
the United States occupied the property of the petitioner. On 
the one hand, it is claimed that the proposition of Mr. Lovett 
was accepted by General Mansfield with modifications, and that 
all the stipulations suggested by him are included in the con-
tract as finally entered into, unless modified or rejected in terms 
by the note of General Mansfield. On the other hand, it is 
contended by the United States that the note of General Mans-
field, instead of being an acceptance of the proposition, was 
a rejection of it, with an offer of new terms, which, when ac-
ceded to by Mr. Lovett, embraced all there was of the contract 
as made. The latter, we think, is the true construction of the 
correspondence. We know that, when a contract is entered 
into by correspondence, the whole correspondence must be con-
sidered in determining what the parties have agreed to; but we 
also know that both parties must assent to a proposed agree-
ment before either is bound by it. Here General Mansfield 
has nowhere indicated a willingness to accept any of the terms 
offered him, but, rejecting all, has made a new offer of his own. 
No reference whatever is made by him to any of the special 
stipulations suggested by Mr. Lovett. All these are laid aside, 
and he states the terms upon which the United States will hire 

e property. The words “ as above,” where they occur in his 
note, are used to designate the property, not to extend the offer, 
n short, Mr. Lovett proposed his terms, and General Mansfield 
ls‘ Mansfield’s were accepted, but Lovett’s were not.
I his being the case, the contract is one by which Mr. Lovett 

gr..6j  1° an<^ United States to hire, the premises de- 
$ term of one year, with the privilege of three, at 

en o $500 a month, and without restriction as to the use 
Z tv the property be pufc- The United »gr«6 

0 ing in express terms, except to pay rent and hold for 
one year.
of son every lease there is, unless excluded by the operation 
on fir a covenant or agreement, an implied obligation

v ° ^essee to so use the property as not unneces-
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sarily to injure it, or, as it is stated by Mr. Comyn, “ to treat the 
premises demised in such, manner that no injury be done to the 
inheritance, but that the estate may revert to the lessor unde-
teriorated by the wilful or negligent conduct of the lessee.” 
Com. Land. & Ten. 188. This implied obligation is part of the 
contract itself, as much so as if incorporated into it by express 
language. It results from the relation of landlord and tenant 
between the parties which the contract creates. Holford v. 
Dunnett, 7 M. & W. 352. It is not a covenant to repair gener-
ally, but to so use the property as to avoid the necessity for 
repairs, as far as possible. Horsefall v. Mather, 7 Holt, 9; 
Brown v. Crump, 1 Marsh. 569.

There are in this contract no stipulations to take the place 
of or in any manner restrict this implied obligation on the part 
of the United States growing out of their relation to the peti-
tioner as his lessees. They had the free and unrestricted right 
to use the property for any and all purposes, but were bound to 
so conduct themselves in such use as not to cause unnecessary 
injury. Whatever damages would necessarily result from a 
use for the same purpose by a good tenant must fall upon the 
lessor. All that the relation of landlord and tenant implies in 
this particular is, that the tenant, while using the property, will 
exercise reasonable care to prevent damage to the inheritance. 
His obligation rests upon the maxim sic utere tuo ut alienum 
non Mas. If he fails in this, he violates his contract, and 
must respond accordingly.

The United States, when they contract with their citizens, are 
controlled by the same laws that govern the citizen in that be-
half. All obligations which would be implied against citizens 
under the same circumstances will be implied against them. 
No lease in form was ever executed in this case; but the con-
tract, followed by the delivery of possession and occupation 
under it, is equivalent for the purposes of this action to a lease 
duly executed, containing all the stipulations agreed upon.

Such being the agreement of the parties, it remains on y o 
consider the questions arising under it, as they appear in t e 

record»
1. As to the rent. The United States hired for a year abso-

lutely, at the agreed rent of $500 a month, and occupie un g 
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the whole of that term. They therefore, by their agreement, 
were expressly bound to pay rent at that rate for the whole of 
the year. This they have paid in full to June 30; but after 
that, until the end of the year, Aug. 23, 1862, their payments 
have been only at the rate of $250 a month. Payment by a 
debtor of a part of his debt is not a satisfaction of the whole, 
except it be made and accepted upon some new consideration. 
It is not found that there was any new consideration in this 
case. All that appears is, that an account was made out for 
the rent from July 1 to Sept. 30, at the new rate, and that 
this account was receipted by Mr. Lovett after payment. 
Upon this finding, therefore, in the absence of any thing more, 
showing that the reduction in the rent of the first year was 
part of the agreement to continue the lease beyond the year 
upon new terms, the petitioner will be entitled to judgment for 
rent at the rate of $250 a month, from June 30 to Aug. 23, 
1862, that being the balance remaining after deducting pay-
ments made.

After the end of the first year the case is different. The 
United States were not bound absolutely to keep the premises 
for a longer term than one year. After that, they could make 
new terms, or leave. The acceptance by Mr. Lovett of the 
reduced rates from that time, without objection, is conclusive 
evidence of his assent to a modification of the original agree-
ment in this particular, in consideration of the continued 
occupancy by the United States. Having thus secured the 
occupancy, he cannot now object to the agreement under which 
it was obtained.

2. As to the use for a small-pox hospital. Mr. Lovett origi- 
na ly offered the property to the government “ for the pur- 
p ses of a hospital; and all the receipts for the rent expressly 
s ate that the property was being so occupied. No objection to 

an occupancy was ever made; and, if there were nothing 
e, t e presumption would be that the lessor expected the 

P perty was to be used for any and all hospital purposes that 
cessities of the government for the time being might re- 

cov 6 the n°te °f General Mansfield is broad enough to 
is to bur an OCCUPancy’ for he expressly states that the hiring 
Nation IeC°Very W 'UP°“ ‘hi5
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3. As to the destruction of a part of the buildings by fire. 
There was, as has been seen, no express agreement to repair in 
the lease. The implied obligation is not to repair generally, 
but to so use the property as to make repairs unnecessary, as 
far as possible. It is in effect a covenant against voluntary 
waste, and nothing more. It has never been so construed as to 
make a tenant answerable for accidental damages, or to bind 
him to rebuild, if the buildings are burned down or otherwise 
destroyed by accident. In this case it has not been found, 
neither is it claimed in the petition, that these premises were 
burned through the neglect of the United States. No judg-
ment can, therefore, be rendered against the United States on 
this account.

4. The destruction of the trees and fences, and the digging 
and carrying away of gravel and stone. Whatever injury was 
done to the property during the occupation previous to the 
agreement for the lease cannot be recovered for in this action. 
Mr. Lovett’s proposition included an undertaking on the part 
of the United States to make good this loss; but his proposition 
was not accepted, and the case stands as if it had never been 
made. The obligations of the United States under the lease, as 
to the preservation of the property, relate only to the condition 
of the premises as it was when the term commenced. All dam-
age done before that is clearly “ damages . . . by the army 
and navy . . . engaged in the suppression of the rebellion, 
and on that account not recoverable in the Court of Claims. 
13 Stat. 381. But damage after the lease commenced, and 
while the United States were actually in possession under it, 
occupies a different position. That comes within the contract 
by which the rights of the parties in this action are to be deter-
mined. As has been seen, that does not bind the United States 
to make good any loss which necessarily results from the use 
of the property, but only such as results from the want of re a 
sonable care in the use. It binds them not to commit waste, or 
suffer it to be committed. If they fail in this, they fail in t e 
performance of their contract, and are answerable for that m 
the Court of Claims, which has jurisdiction of “all claims 
founded upon any contract, express or implied, with the govern-
ment of the United States, which may be suggested to it by a 
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petition filed therein.” Rev. Stat. § 1059; 10 Stat. 612, § 1. If 
there had been in this lease an express agreement to repair, 
certainly it could not have been successfully claimed that the 
Court of Claims would not have had jurisdiction to award 
damages for a failure to rebuild after the fire, even, though the 
fire was caused by the soldiers while in the hospital for treat-
ment. But the implied obligation as to the manner of the use 
is as much obligatory upon the United States as it would be if 
it had been expressed. If there is a failure to comply with the 
agreement in this particular, it is a breach of the contract, for 
which the United States consent to be sued in the Court of 
Claims. All depends upon the contract. Without that, the 
jurisdiction does not include actions for damages by the army; 
with it, damages contracted against may be recovered as for a 
breach of the contract.

It appears in the finding that during the occupancy under 
the lease ornamental trees were destroyed; fences and walls 
tom down, and the materials used for sidewalks and the erec-
tion of other buildings, or carried away; and that stone was 
quarried and gravel dug from a stone-quarry and gravel-pit on 
the premises, and taken away. This was voluntary waste, and 
within the prohibition of the implied agreement in the lease. 
For this the Court of Claims can award compensation in this 
action. The amount of this damage has not been found.

5. The account, as stated in the quartermaster-general’s office. 
This does not conclude the United States. It was a mere ad-
justment of the accounts by one of the bureaus in one of the 

epartments of the government, rejected by the accounting 
officers of the treasury, and never paid. Certainly this can 
have no binding effect upon the United States.

he judgment must be reversed, and the cause remanded, 
with instructions to render judgment against the United States 
or the rent of the premises from June 30 to Aug. 23, 1862, at 

e rate of $250 per month, and for the damages done to the 
P perty other than the destruction of the house by fire during 
to ,,°CCUPa^on the United States under their lease, except 
o re extent that the same necessarily resulted from the use 

for a Premises the s°ldiers of the army of the United States 
e purposes of a hospital and camp-ground, and it is

¡So ordered.
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Count y  of  Leave nwor th  v . Barn es .

1. This court adopts the decision of the Supreme Court of Kansas, affirming the 
validity and binding effect of an act of the legislature of that State, approved 
Feb. 10, 1865, entitled “An Act to authorize counties and cities to issue 
bonds to railroad companies,” although the yeas and nays were not called 
and entered on the journals of the respective houses on the final passage of 
the bill, and the enrolled bill was not signed by the presiding officer of the 
senate.

2. Where the question of subscribing to the stock of a railroad company was, 
prior to the passage of that act, duly submitted to the qualified voters of 
the county, who voted to subscribe stock and issue bonds therefor, the board 
of county commissioners was, by that act, authorized to make the subscrip-
tion, and issue bonds not exceeding the amount provided in the first and 
third sections thereof.

3. The bonds issued by the county of Leavenworth, Kansas, bearing date July 1, 
1865, and reciting that they are issued in payment of the subscription of said 
county to the capital stock of the Leavenworth and Missouri-Pacific Rail-
road Company, under the provisions of the act of the legislature of Kansas, 
entitled “An Act to authorize counties and cities to issue bonds to rail-
road companies,” approved Feb. 10, 1865, are, in the hands of a bona jide 
holder for value, valid and binding upon the country.

Erro r  to the Circuit Court of the United States for the 
District of Kansas.

The facts are stated in the opinion of the court.
Submitted on printed arguments by Mr. J. IK English for 

the plaintiffs in error, and by Messrs. Stillings $ Fenlon for the 
defendant in error.

Mr . Just ice  Hunt  delivered the opinion of the court.
This action is brought upon certain bonds and coupons 

issued by the county of Leavenworth, Kansas.
It is found by the judge, who tried the cause without a jury, 

that the bonds were issued by the county, and that the plain-
tiff below was the owner and holder, and purchased them with-
out actual notice of the defences set up, and for value paid.

The defences to the recovery upon the bonds resolve them-
selves into the following: —

First, The bonds recite that they are issued under the pro-
visions of the act of the State of Kansas, approved Feb. 10, 
1865, entitled “ An Act to authorize counties and cities to issue 
bonds to railroad companies.”
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They bear date of July 1, 1865, and are payable on the first 
day of July, 1875.

This act authorized the counties to make subscription to the 
capital stock of a railroad company, and to issue its bonds in 
payment therefor, payable within thirty years, at a rate of 
interest not exceeding seven per cent. A previous assent of 
the qualified electors of the county, at an election, of which 
twenty days’ notice should be given, was required.

It is contended that without this act there was no authority 
in the county to issue the bonds in suit, and that the act was 
never legally passed. The objection is that the yeas and nays 
were not called and entered on the journal, on the final passage 
of the bill; and, again, that the enrolled bill was not signed 
by the presiding officer of the senate.

The recent decision upon this identical statute by the Su-
preme Court of Kansas, in a suit against this county, relieves 
us from all embarrassment upon this question. It gives effect 
and construction to one of its own statutes, and, according to 
well-settled rules, will be followed by this court. The ques-
tion is discussed at much length, many local authorities in sup-
port of their conclusion are cited, and the act is held to have 
been legally passed, and to be a binding act. We must hold in 
accordance with this decision.

Second, It appears by the record that on the second day of 
anuary, 1865, the board of county commissioners called an 

election for the twenty-first day of that month, for the sub-
mission to the electors of the question of subscribing to the 
stock of the Leavenworth and Missouri-Pacific Railroad Com-
pany ; that an election was held on that day, at which seven 

undred and eighty-four votes were cast in favor of the sub-
scription, and one hundred and eleven against it; that on the 

°f April the chairman of the board was directed 
y he board to make the subscription; and that on the first 
ay o uly the bonds were issued in payment thereof.

fl i h  B°W obiected that the bonds are invalid, for the reason 
i . ® only vote taken by the electors of the county was

e Passage of the act authorizing it. The law in ques- 
to , appears’from the printed volume of the statutes of Kansas, 

e been approved on the tenth day of February, 1865, 
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and to have been published on the fourteenth day of the 
same month.

The act we are considering authorizes the counties into, 
from, or near which any railroad is or may be located, to sub-
scribe to the capital stock thereof, and to issue its bonds in pay-
ment of such subscription. It proceeds to say: “But no such 
bonds shall be issued until the question shall be first submitted 
to a vote of the qualified electors of the county at some general 
election, or some special election, to be called by the board of 
county commissioners by first giving twenty days’ notice in 
some newspaper published and having general circulation in 
the county. ... If a majority of the votes cast at such election 
shall be in favor of issuing such bonds, the board of commis-
sioners of the county shall issue the same.”

The road in question was located and built in and through 
the county of Leavenworth.

The fourth section of the act contained this provision:

“ In case the board of commissioners of any such county . . . 
have heretofore submitted to the electors of such county the ques-
tion of issuing bonds to any railroad company, and at such election 
such electors voted to issue such bonds, such board are hereby au-
thorized to issue such bonds and subscribe for stocks not exceeding 
the amount as provided in the first and third sections of this act. 
Stat. Kan. 1865, p. 42.

In the present case, a majority of the electors voting declared 
themselves in favor of the subscription and issue of the bonds. 
This is all that is required either by the first or the fourth 
section. The same rule is intended to be applied in each case.

This is an explicit authority from the legislature to t e 
county board to adopt any previous expression of the electors 
of their willingness to make such subscription. It is conclusive 
upon the point under consideration.

Third, It is objected, again, that the bonds were issued to the 
Leavenworth and Missouri-Pacific Railroad Company, whereas 
it is alleged that no such company was in existence on e 
twenty-first day of January, 1865, when the election was held, 
or on the first day of July, when the bonds were issued.

This company was organized in 1860, under the name



Oct. 1876.] Unite d Sta te s v . Clar k . 73

the Missouri River Railroad Company, and on the 18th of 
April, 1865, it consolidated with another company, increased 
its capital, and changed its name to that of the Leavenworth 
and Missouri-Pacific Railroad Company. We suppose this 
to have been authorized by the statutes of Kansas. Laws 
1862, p. 768. We are certainly of opinion that when the par-
ties interested in the two companies are content; when the 
newly named company has been in operation for ten years; 
when the county has received and held its stock until 1869; 
when the same was sold by the county by authority of the 
legislature, — it is not competent for such a contracting party 
to say that there was an irregularity in the organization of the 
company. Bigelow on Estoppel, 464; Moran v. Commis-
sioners, 2 Black, 722; Zabriskie v. Cleveland, 23 How. 400; 
Pendleton v. Amy, 13 Wall. 297.

There are some other objections made, but none of them are 
serious in their character. Judgment affirmed.

Unit ed  Sta te s v . Clark .

1. The act of May 9, 1866 (14 Stat. 44), extending the jurisdiction of the Court 
o Claims, does not dispense with thS existing rules regulating appeals from 
that court.

In cases to which that act applies, the Court of Claims should set forth in 
its finding of facts the amount of loss, if any, which the petitioner has 
sustained.

Appeal  from the Court of Claims.
On the 12th of April, 1873, Clark filed his petition in the 
urt of Claims praying relief from responsibility, under the 
° i ay 9, 1866, 14 Stat. 44, on account of the loss, by rob-

U 7 d QUnds amount of 815,979.87 belonging to the 
Th TT • an<^ in his hands as a paymaster in the army. 
Limitat’1^ 8tateS general issue and the Statute of

The court found the facts as follows: —-

while .n April, 1865, the claimant lost, by robbery,
e me of his duty as assistant paymaster in the army 
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at Franklin, Texas, a package of government funds. The 
package was in his official safe at his quarters, and the loss was 
without fault or neglect on the part of the officer.

2. The claimant, after duly reporting the loss, and making 
known the facts to his superior officers, credited himself in his 
next account-current as follows: “ Amount lost by robbery of 
safe at Franklin, Texas, $15,979.87.” This item of credit was 
not acted upon by the accounting officers of the treasury until 
the final revision of his accounts, on the 6th of November, 1871, 
when it was disallowed, and charged to him as a balance on 
hand.

3. The robbery was committed in the daytime, by forcibly 
breaking into the claimant’s quarters, during his temporary 
absence, and then forcibly breaking into the government safe, 
in which the funds were. Two persons were apprehended and 
tried by military commission held at the head-quarters of the 
Department of New Mexico, on the 5th of June, 1865. On the 
trial the claimant was a witness, and testified as to the amount 
of the funds stolen. The commission found the prisoners guilty. 
Its proceedings were duly approved, and its sentence carried 
into effect.

The claimant, at the time of the robbery, had no clerk or 
assistant. It appears, from other testimony, that a package of 
money was in the safe, but the precise amount thereof was 
known to no person but the claimant. He was of good charac-
ter, personally and officially, and had always kept regular an 
exact accounts of the funds in his official custody, and a 
made due returns in regard to, and properly accounted for, the 
same. He immediately reported to his superior officers that 
the funds in that safe were $15,979.87, which was the amount 
of the loss appearing on his subsequent official reports, an 
charged against him as deficiency on the final revision a 
settlement of his accounts by the accounting officers

4. On the 17th of February, 1873, a suit was instituted by 
the United States, in the Circuit Court of the United Sae 
for the first circuit, on the official bond of said claiman , w i 
suit is still pending, to recover the sum of $20,00 , c aime
be due from him thereon.
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Upon the facts found the court decided as conclusions of 
law: —

1. The court having ascertained the facts of the loss in this 
case, and that it was without fault or neglect on the part of the 
claimant, may render a decree in his favor, as directed by the 
statute, though the evidence of the amount of the funds lost was 
entirely circumstantial.

2. The suit having been brought within six years after the 
claimant’s accounts were settled at the treasury, in which he 
had charged the United States with the amount of the loss, 
and within six years after such item of credit for the funds so 
lost was first acted upon by the accounting officers, and conse-
quently within six years from the time when the officer was 
first held responsible for such loss, the suit is not barred by the 
Statute of Limitations, though more than six years elapsed 
between the loss and the bringing of the suit.

Judgment having been rendered for the claimant, the United 
States appealed to this court.

Mr. Assistant Attorney- G-eneral Smith for the appellant.
Mr. Charles E. Pike, contra.

Mr . Chie f  Justic e Waite  delivered the opinion of the 
court.

Our rules regulating appeals from the Court of Claims require 
at the record shall contain, among other things, “ a finding 

y the Court of Claims of the facts in the case established by 
e evidence, in the nature of a special verdict, but not the evi- 

ence establishing them, and a separate statement of the con- 
sions of law upon said facts on which the court founds its 

, °r decree. The finding of facts and conclusions of 
w o be certified to this court as a part of the record.” Rule 1, 

sect. 2. .
dopR16 Congress under which this action was prosecuted 
Clai hdlSpense with these requirements. The Court of 
amount S ’ therefore, have found, among other things, the 
the iud 6 1°SS whfoh had been sustained. It is stated in 
of the c&men^ as entered in form, and alluded to in the opinion 
which i Uf *S en^re^y omitted from the special finding, 

e in the nature of a special verdict. It is our 
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duty to apply the law to the facts as found, and not to decide 
upon the weight of the evidence.

Upon the facts set forth in the special finding this judgment 
cannot be sustained, because of the omission to state the amount 
of the loss. In our action upon the appeal we do not look 
beyond the finding.

Judgment reversed on account of an insufficient finding, and 
cause remanded for such further proceedings as law and 
justice may require.

Storm  v . Unite d  Stat es .

1. Alleged errors, not presented by a bill of exceptions, nor otherwise apparent 
on the face of the record, are not the proper subjects of re-examination by 
an appellate tribunal.

2. Defendants who have actually received the consideration of a written agree-
ment cannot, in an action brought against them for a breach of their cove-
nants, set up that the agreement did not bind the plaintiff to perform his 
covenants, provided it appears that be has performed them in good faith 
and without prejudice to the defendants.

3. Questions propounded to a witness, on his cross-examination, merely to ascer-
tain the names of persons whom a party may desire to call as witnesses to 
disprove the case of the opposite party, may be excluded; and it is within 
the discretion of the presiding judge to determine, in view of the evidence 
previously introduced, and of the nature of the testimony given by the wit-
ness in his examination-in-chief, to what extent a cross-examination, with a 
view to affect his credibility, shall be allowed.

Ebbo b to the Circuit Court of the United States for the 
District of California.

The facts are stated in the opinion of the court.
Submitted on printed arguments by Mr. Quinton Corunne 

for the plaintiff in error, and by Mr. Assistant Attorney-General 
Smith for the defendant in error.

Mr . Just ice  Clif fo rd  delivered the opinion of the court.
Errors of the Circuit Court resting in parol cannot be re-ex-

amined in this court by writ of error. Instead of that, the wri 
of error addresses itself to the record; and t e ru e is, 
whenever the error is apparent in the record, w e er i 
made to appear by bill of exceptions, an agreed statemen 



Oct. 1876.] Storm  v . Unite d States . 77

facts, or by demurrer, the error is open to re-examination and 
correction.

Whatever error of the court is apparent in the record, whether 
it be in the foundation, proceedings, judgment, or execution of 
the suit, may be re-examined and Corrected; but neither the 
rulings of the court in admitting or excluding evidence, nor the 
instructions given by the court to the jury, are a part of the rec-
ord, unless made so by a propter bill of exceptions. Suydam v. 
Williamson, 20 How. 433.

Two of the defendants, to wit, Storm and Shrader, entered 
into a written contract with the assistant quartermaster of the 
army, acting in behalf of the United States, to deliver at the 
several places therein mentioned, in and about the harbor of 
San Francisco, in such quantities and such monthly proportions 
as the quartermaster should determine, 1,000,000 pounds of 
barley, 1,000,000 pounds of oats, 2,000,000 pounds of hay, 
called oat hay, and 500,000 pounds of straw; it being stipulated 
that the contractors should receive, as payment for the supplies 
delivered and accepted under the contract, the following prices, 
in gold coin, or equivalent in legal-tender notes; to wit, $10.65 
for each 1,000 pounds of barley, $12.65 for each 1,000 pounds 
of oats, $5.90 for each 1,000 pounds of hay, and $4.30 for each 
1,000 pounds of straw.

Forage and straw to be delivered, it was stipulated, should be 
of the best quality in the market; and if, in the opinion of the 
commanding officer at the place of delivery, it was unfit or of a 
quality inferior to that prescribed by the contract, it was stipu- 
ate that a survey should be held by one or more officers, to 

esignated by the commanding officer, and that the board of 
should have power to reject the whole, or such portions 

e same as appeared unfit for issue, or of a quality inferior 
to the contract.
in the kind were to be not only of the best quality

e maiket, but clean and fit for immediate use. In case of 
vested vT quantity or quality delivered, power was
cessor t 6 COn^rac^ *n the assistant quartermaster or his suc- 
the c + deficiency by purchase in open market; and
ence ' provides that the contractors shall pay the differ- 

ost in gold coin, or its equivalent in legal-tender notes.
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Public contractors of the kind are required to give bond with 
sureties to the United States for the faithful performance of 
their contracts; and the declaration shows that the contractors 
in this case gave bond to the United States, with the other two 
defendants as sureties, in the sum of $12,000, conditioned that, 
if the contractors observe, perform, fulfil, and keep the cove-
nants and stipulations of their written agreement, the obligation 
shall be void; otherwise, to remain in full force and virtue.

Breaches of the conditions occurred, as the United States 
alleged, and they instituted the present action of debt on the 
bond against the principals and their sureties. Distinct breaches 
of the agreement were assigned in the declaration, as fully 
appears in the record.

Service was made, and the defendants appeared and filed an 
answer, setting forth the following defences: 1. They deny 
all and singular the allegations of the declaration. 2. That 
at the close of December, 1870, there was due and owing to 
the contractors under the agreement the sum of $1,476.43, for 
supplies furnished and accepted by the commanding officers at 
the respective places of delivery. 3. That the contractors up 
to that time and during that month had delivered all such 
quantities and proportions of forage and straw as were required 
by the assistant quartermaster, and of the best quality in the 
market. 4. That the assistant quartermaster during the whole 
of that time had funds on hand to pay and discharge the full 
amount due to the contractors, as contemplated by the agree-
ment. 5. That the quartermaster wrongfully refused to pay 
the amount due and owing to the contractors, or any part 
thereof. 6. That the contractors, in consequence of such 
wrongful refusal and neglect to pay and discharge the amoun 
due and owing to them, on the 3d of January, 1871, persona y 
notified the assistant quartermaster that they elected to trea^ 
the agreement as rescinded and abandoned, and that they 
not intend to furnish any more supplies under the same.

Subsequently the parties went to trial, and the 
judgment were for the plaintiffs, in the sum of $ , ' 
Exceptions were duly filed by the defendants, and they s 
out a writ of error, and removed the cause into this court.

Since the case was entered here, the defendants below 
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filed a brief, as required by the rules of the court; but it does 
not contain either a statement of the case or an assignment of 
errors. Such a party, under such circumstances, is not entitled 
to be heard; but inasmuch as the plaintiffs below have filed a 
printed brief in the case, without objecting that the defendants 
have not complied with the twenty-first rule, the court will 
proceed to examine the questions presented in the bill of 
exceptions exhibited in the record.

Sufficient appears there to show that the plaintiffs offered the 
described agreement in evidence to sustain the issues on their 
part, and that the defendants objected to the introduction of 
the same, insisting that the agreement was not mutually obli-
gatory, that it was given without consideration, and that it was 
inoperative and void; but the court overruled the objection, and 
the agreement was read in evidence to the jury.

Evidence was also introduced by the plaintiffs to prove the 
quantity and value of the grain, forage, and straw bought in 
open market by the plaintiffs, by reason of the failure of the 
defendants to deliver the quantity and quality which they 
agreed to furnish, in order to show the difference between the 
contract price and the price paid by the plaintiffs in the open 
market, and the consequent loss to the plaintiffs, as alleged in 
their complaint. Inquiries were made of the witness as to the 
quantities and qualities of the supplies so purchased in behalf 
o the plaintiffs during the three months next following the 
une of the attempted rescission of the agreement by the de- 
en ants, and the witness gave the price paid for each parcel, 

an a ded, that the prices paid were the regular market prices 
coin, and perhaps a little less than he charged to other 

wh 0I?erS . stated, on cross-examination, that sometimes, 
' en e did not have the supplies wanted on hand, he went 
u and purchased what was necessary to fill the order, and 

day 6 USUa^^ tilled the orders on the same or the following 

Dronp en^eping fully into the details of the testimony, it is 
remark that he testified that he furnished 69,008 

straw b°f °att 77,518 Poundsof hay, and 25,789 pounds of 
the not' °r^ I.6 closed in which the defendants gave 

t eir intention to rescind the contract. In the 
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course of his examination-in-chief the witness gave the name of 
a firm of whom he bought some hay to fill some one of the 
orders, and the defendants inquired of whom he purchased the 
quantity of oats charged to the United States in his account; 
to which interrogation the plaintiffs objected, and the court 
sustained the objection and excluded the question.

Due exceptions were taken to the preceding rulings, and the 
defendants asked the witness if he did not commute with some 
of the subordinate officers for some portion of the forage to 
which they were entitled, paying them in money instead of 
forage, grain, or straw; and, if so, he was asked to state what 
quantity of such supplies were charged on his books during 
those three months as having been purchased in open market, 
which were not so purchased, but were commuted by the wit-
ness with the officers, paying them money instead of delivering 
the required supplies; to which the witness replied that he 
could tell by looking at his books. He was then requested by 
the defendants to look at his books and to state what amount 
of such supplies, within that period, was charged by him which 
was not purchased in open market and delivered to the United 
States. Prompt objection was made to the question as irrele-
vant and immaterial, and it was excluded by the court.

Testimony, undisputed and uncontradicted, was introduced, 
showing that during the first six months of the year the quar-
termaster’s requisitions for oats, barley, hay, and straw for the 
military posts named in the agreement were not in excess of 
the quantity prescribed by law, nor in excess of the quantity 
required in the requisitions and estimates of the post quarter-
masters, and that the United States paid for the quantity 
estimated in such requisitions and no more, and that such pay-
ments were only made after receipts and vouchers were re-
ceived from the proper officer at the military post, showing to 
the satisfaction of the. quartermaster that the requisition had 
been filled as in the ordinary and usual course of business o 
quartermaster’s office. .

Enough has already been remarked to show that the a 
is an action of debt founded on the bond given by the drfen - 
ants to secure the faithful performance of covenants con 
in their previously described written agreement. 
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has already been made to all the exceptions taken by the 
defendants to the rulings of the court during the trial before 
the jury; but it is also objected in argument here that the 
bond described in the complaint was not produced at the trial, 
and that no copy of it was ever filed in the case. Such an 
objection, if it had been made in the court below, might have 
been available for the defendants, unless the plaintiffs had 
overcome it by producing the instrument, or by showing its 
loss and due search for it without success, and had offered sec-
ondary proof of its contents. Parol proof of the contents of a 
lost instrument of the kind is admissible, provided it appear 
that proper search has been made for it without success.

Had the defendants intended to insist that the bond should 
be given in evidence, they should have made that intention 
known at the trial; and, if not given in evidence, they might 
have requested the court to direct a verdict in their favor, and, 
in case their request had been refused, they would have had 
the right to except to the ruling of the court in refusing their 
request for instruction. Nothing of the kind was done; and, 
for aught that appears in the record, it may be that the bond 
was given in evidence, or, if not, that the defendants waived 
the right to require its production.

rrors apparent in the record, though not presented by a 
ill of exceptions, may be re-examined by writ of error in an 

appellate tribunal; but alleged errors, not presented by a bill 
o exceptions, nor apparent on the face of the record, are not 

e proper subjects of re-examination by writ of error in this 
court.

Parties dissatisfied with the ruling of a subordinate court, 

Co seek a revision of the same in the Appellate
and ’ take care to raise the questions to be re-examined, 
recordU8f 866 Que8fi°ns are made to appear in the
the f ’ T *s error in law except what is apparent on 
ment ° f °f. rec°rd by bill of exceptions, or an agreed state- 
Pract’ °r in some one ^be methods known to the 
obiept °e C0Ur^s error for the accomplishment of that 
Davis 4 v* 20 How. 433; Garland v.
6 ’ S^eph. °n Plead. 121; Slacum v. Pomeroy.

vol . ’ 2215 8tro t ^r  v * Hutchinson, 4 Bing. N. C. 83.
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Two additional remarks should be made respecting the 
written agreement before proceeding to examine the questions 
presented in the bill of exceptions: 1. That it was duly exe-
cuted by the assistant quartermaster and the contractors, under 
the hand and seal of the respective parties. 2. That it con-
tains the provision that it “ may be terminated at such time as 
the quartermaster-general may direct,” and that it is made 
subject to the approval of the department and division com-
manders.

Substantial breaches of the covenants of the agreement hav-
ing occurred, the United States brought suit on the bond given 
to secure its faithful performance; and, when the United States 
offered the agreement in evidence to support the issues on their 
part, the defendants objected to its admissibility, insisting that 
it is a nudum pactum ; that it appears on its face that it might 
have been terminated at any time at the election of the plain-
tiffs ; that it is not mutually binding, and that, inasmuch as it 
is wanting in that respect, it is without consideration, and is 
inoperative and void.

Though no such error is assigned in this court, still it is 
obvious from the course of the argument exhibited in the brief 
that the defendants intend to maintain the same proposition 
in this court. Attempt was not made to invalidate the bond 
in that respect in the court below, nor is any such attempt 
made here by the defendants. What they do attempt to show 
is, that the agreement is inoperative, because it contains t e 
provision that it may be terminated at such time as the quai- 
termaster-general may direct, and in consequence of the pro-
vision that it is made subject to the approval of the departmen 
and division commanders. . .

Beyond doubt, the written agreement went into operation, 
and it is not even suggested that the department and division 
commanders ever expressed any disapprova o 1 s er 
conditions, nor does the record furnish any evidence to raise 
doubt that it was fully approved by all whose assen w 
sary to give it a binding obligation. Suppose 1 tc,be true 
thZ quartermaster-general might terminate it, li he *ould 
fit, it is a sufficient answer to the suggestion to say, that 
never did interfere in the matter, and that the contract co 
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tinned in full force and operation throughout the whole period 
for which the necessary supplies were purchased by the United 
States in open market.

Where the defendant has actually received the consideration 
of a written agreement, it is no answer to an action brought 
against him for a breach of his covenants in the same to say, 
that the agreement did not bind the plaintiff to perform the 
promises on his part therein contained, provided it appears 
that the promises in question have, in fact, been performed in 
good faith, and without prejudice to the defendant. Addison 
on Contr. (6th ed.) 15; Morton v. Burr, 7 Ad. & Ell. 25.

Agreements are frequently made which are not, in a certain 
sense, binding on both sides at the time when executed, and in 
which the whole duty to be performed rests primarily with one 
of the contracting parties. Contracts of guaranty may fall 
under that class, as when a person solicits another to employ a 
particular individual as his agent for a specified period, and 
engages that if the person addressed will do so, he, the appli-
cant, will be responsible for the moneys the agent shall receive 
and neglect to pay over during that time. The party indemni- 
ed in such a case is not bound to employ the party designated 

by the guarantor; but if he do employ him in pursuance of 
t e promise, the guaranty attaches and becomes binding on 
t e party who gave it. Kennaway v. Trelcavan, 5 Mees. & 
W. 501.

Cases often arise where the agreement consists of mutual 
promises, the one promise being the consideration for the other; 
an it has never been seriously questioned that such an agree- 

ent is valid, and that the parties are bound to fulfil their 
stiPulations- Miles v. Blackall, 11 Ad. & Ell.

365; Emerson y. Slater, 22 How. 35.
uch a defence could not be sustained, even if the action was 

and th Slm?^e contract; but the agreement here is under seal, 
to e action is an action of debt founded on the bond given 
mentai-16 Perf°rmance agreement; and it is an ele-
bave b y & bond or other specialty is presumed to
ment uPon good consideration, so long as the instru-
Lowp  ^q 1118 unimpeached. Taylor, Evid. (6th ed.) 103;

• Beers, 4 Burr. 2225; Dorr v. Munsell, 13 Johns. 431.
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Want of consideration is not a sufficient answer to an action 
on a sealed instrument. The seal imports a consideration, or 
renders proof of consideration unnecessary; because the instru-
ment binds the parties by force of the natural presumption that 
an instrument executed with so much deliberation and solem-
nity is founded upon some sufficient cause. Parker v. Par-
mele, 20 Johns. 134; 1 Smith, Lead. Cas. (7th Am. ed.) 698; 
1 Chitty on Contr. (11th Am. ed.) 20; Paige v. Parker, 
8 Gray, 213; Wing v. Chase, 35 Me. 265; 2 Bl. Com. 446; 
Fallowes v. Taylor, 7 Term, 473.

Seasonable exception was taken by the defendants to the 
ruling of the court, excluding the question propounded to the 
witness called by the plaintiffs, of whom he purchased the quan-
tity of oats which he furnished to the United States. Three 
grounds are suggested to show that the defendants were enti-
tled to have an answer: 1. That the answer might have 
affected the credibility of the witness. 2. That the defend-
ants, if the name of the seller of the oats had been given, 
might have called him as a witness, and perhaps might have 
proved by him that the price paid was not as great as repre-
sented, or that a less quantity than that charged had been 
delivered. 3. That the answer might have shown that per-
sons had an interest in the sale of the oats who are prohibited 
by the contract from having any share in furnishing such 
supplies.

None of the reasons assigned to support the exception are 
entitled to any weight, when considered in connection with the 
explanations given in the bill of exceptions. Evidence of an 
undisputed character had previously been introduced, showing 
that the requisitions for such supplies were not in excess of the 
quantity prescribed by law, and that the United States did not 
purchase and pay for any greater quantity than that specific 
in the requisitions, and that the purchases were made in t e 
open market, and that the prices paid did not exceed the fair 
market value of supplies purchased. .

Litigants ought to prepare their cases for trial before e 
jury is empanelled and sworn; and, if they do not, they cann 
complain if the court excludes questions propounded merely o 
ascertain the names of persons whom they may desire to ca 
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witnesses to disprove the case of the opposite party. Courts 
usually allow questions to be put to a witness to affect his credi-
bility ; but it is plainly within the discretion of the presiding 
judge to determine whether, in view of the evidence previously 
introduced, and of the nature of the testimony given by the 
witness in his examination in chief, it is fit and proper that 
questions of the kind should be overruled, and to what extent 
such a cross-examination shall be allowed. Sturgis v. Robbins, 
62 Me. 293; Prescott n . Ward, 10 Allen, 209; Wroe v. State, 
20 Ohio St. 460; 1 Greenl. Evid. § 449.

Purchases to supply deficiency arising from the failure of the 
contractors to perform their contract were required to be made 
in open market, in order to ascertain the excess of cost, if any, 
beyond the contract price; and the bill of exceptions shows 
that the evidence to prove that the purchases made by the 
United States were so made was undisputed and uncontra-
dicted. Still, the defendants asked the witness called to prove 
those facts whether he did not commute with some of the sub-
ordinate officers for a portion of the forage to which they were 
entitled, instead of delivering the same to such subordinate 
officers, to which no direct answer was given ; but when the 
witness was asked if he could state what quantity of such sup-
plies were charged on his books as delivered, which was ad-
justed by commuting the same with the subordinate officers, 
he answered that he could by looking at his books. Prior to 
that, the witness had stated that the prices charged were regu-
ar market prices in gold coin, which is in strict conformity to 
t e terms of the agreement; but the defendants requested the 
witness to examine his books, and to state what the amount 
was which had been commuted; to which interrogatory the 
Plaintiffs objected, and the court excluded the question.

1 cahing for immaterial testimony may be ex-
u e m the discretion of the court, as shown by the authori- 

les which reference has previously been made. Doubt 
tai th cannot be entertained, and it is equally cer-
call f err°r excludo a question, proper in form, which 
arisp ’ ^^ence material to the issue. Difficulty frequently 
the o etormining whether a particular question falls within 

t e other of these categories; and in solving that 
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doubt, it often becomes necessary, especially in an appellate 
court, to ascertain what the state of the case was when the 
question was propounded, and what the effect of the evidence 
would have been if it had been admitted.

No attempt is made to impeach the fairness of the requisi-
tions made by the quartermaster, or to show that they were 
greater than the public service required; nor is it contended 
that the prices paid to supply the deficiencies were higher than 
the regular market prices in gold coin. What the defendants 
suggest is, that the agent employed to provide and deliver the 
deficiency paid some of the subordinate officers in money, 
instead of delivering the required amount of forage and grain, 
as he should have done. Both the agent and the subordinate 
officers in question agreed to the commutation; nor is it sug-
gested that the quartermaster approved the commutation, or 
that he had any knowledge of the irregular transaction of the 
agent. Proper charges were made by the agent, and the same 
were duly paid by the proper disbursing officer.

Viewed in the light of these suggestions, it is clear that no 
injury resulted to the contractors. They did not suffer by the 
irregularity, nor is it perceived that it is a matter with which 
they have any concern, and it certainly furnishes no grounds 
for reversing the judgment. Judgment affirmed.

One  Hundred  and  Ninet y -nine  Bar rels  of  Whisk ey  
v. United  Stat es .

1 . The forty-fifth section of the act of July 13, 1866 (14 Stat. 163), imposes upon 
a claimant of distilled spirits, seized for a violation of that section, the bur-
den of proving that the requirements of law have been complied wit , an 
this court, upon consideration of the evidence disclosed in the record, deems 
it insufficient; and affirms the decree of condemnation.

2 The rule in The Diana, 3 Wheat. 58, allowing interest upon the appraised value 
of the property from the date of the decree of condemnation in the District 
Court, approved, and applied to this case.

Appe al  from the Circuit Court of the United States for th

Eastern District of Texas. . . . ,
This was a libel against one hundred and ninety-nine arre
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distilled spirits seized at Galveston, Texas, March 18,1867, as for-
feited to the United States. The causes of forfeiture alleged are, —

1. That the spirits, being subject to the payment of internal 
revenue tax, were removed otherwise than into a bonded ware-
house, without the payment of the tax.

2. That no lawful or genuine inspector’s brand was ever put 
upon them, and they were removed for sale in fraud of the law, 
and with intent to evade the payment of the taxes thereon 
chargeable by law, and were fraudulently and illegally marked 
and branded.

3. That said barrels of distilled spirits, when found and 
seized by the collector of internal revenue, had never been in-
spected, gauged, proved, or marked, as required by law, and 
were fraudulently and illegally marked and branded.

To this libel a claim and answer were filed by Charles Andre, 
a resident of Matamoras, Mexico, in which he alleged that all 
the requirements of the laws of the United States relating to 
the spirits had been complied with previous to the seizure; 
that they had been duly proved and marked, gauged, and in-
spected, and the barrels properly branded by the lawful officers 
of the United States duly appointed for that purpose; and that 
all taxes required by law had been paid thereon. He also 
stated that he purchased tl^e spirits in open market at Matamo- 
ras, Mexico, in the regular course of business, between the 1st 
an 2th of February, 1867; that the same having been deliv-
ered to him in Mexico, he applied to the United States collec- 

o uties for the district of Brazos de Santiago for permission 
mport them in the packages as purchased, which permission 
granted, that he accordingly transported them from Mata- 
as to Brownsville, entered them at the custom-house of that 

la b°nd secured the duties thereon according to
ho ’ be secured from the proper officers of the custom- 
B • i 6 USUal certificate given in such-cases, and sent the

Th °rward to Indianola and Galveston for a market.
the s ' ‘T enCe Procluceci by the claimant shows that he entered 
growth 1 S custom-house upon his importation as of the 
exooi^ and ^uu^acture of the United States,
New O 1 °n °aTd ce^a^n vessels named, from New York and 

ans, upon which no drawback, bounty, or allowance 
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had been allowed, and reimported from Matamoras, Mexico, 
free; that he executed a bond to the United States for the 
sum of $73,000, with approved sureties, “conditioned that 
proper certificates to show that the articles were manufactured 
in the United States, and all taxes paid thereon, would be pro-
duced within six months thereafter, or that he would pay the 
customary custom-house duties required upon such articles of 
foreign manufacture; ” that thereupon the proper landing cer-
tificate was issued, and the spirits were transferred from the 
ferry-boat in which they had been imported to the schooner 
“ Island Belle,” for transportation to Indianola and Galveston.

The evidence offered in support of the libel shows that Andre 
purchased the spirits at Matamoras, at the price of fifty-five 
cents per gallon; that they were shipped from New Orleans to 
Matamoras, June 20, 1866, on the British schooner “ Village 
Belle,” and, after being duly entered at the custom-house at 
Matamoras, were landed at that port. The district attorney of 
the United States then offered in evidence sworn examined 
copies of the original entry of the spirits by Andre at the 
Brownsville custom-house, together with sworn and examined 
copies of the bond given by Andre, and also of the certificates 
of the collectors of the ports of New York and New Orleans, 
upon which the bond was cancelled, and proved that the origi-
nals of the entry, bond, and certificates were on file at the cus-
tom-house in Brownsville, more than a hundred miles distant 
from Galveston. To the introduction of such copies Andre 
objected; but the objection was overruled, and they were ad-
mitted. The certificates showed shipments from New York to 
Matamoras, with no record of drawbacks, as follows.

Oct. 1, 1864, B. G. H., 20 barrels.
Feb. 2, 1865, S. Y., / 5 ,,
Feb. 10, 1865, M. P., 50 ,,
Jan. 14, 1865, <s> 50 „
March 11, 1865, S. <A> 100 „

And from New Orleans to Matamoras, —

Feb. 4, 1865, <P> 5 barrels.

These shipments all corresponded with the specificationsi m 
the entry, except that marked S. <A>. In the entry tins
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appeared to have been an exportation in the schooner “ Brazos,” 
but the certificate showed that it was in the bark “ Mary Scho-
field.” To explain this discrepancy, Andre made affidavit that 
in his entry he gave the name of the schooner inadvertently, 
the fact being that the exportation was in the bark. It is fur-
ther proved, that, when the spirits were seized in Galveston, the 
barrels were carefully examined; that many of them appeared 
to be old molasses barrels; that many had on them the inspec-
tion marks of revenue inspectors at New Orleans and at Cin-
cinnati ; that the inspection marks, if ever there were any on 
some of the barrels, had been covered with dirt, and so obscured 
as to become illegible, but that most of the barrels contained the 
inspection marks, “ manufactured prior to 1st September, 1866.” 
Subsequently, when the barrels were taken out of the ware-
house and delivered to the claimant, by order of the court, he 
affixed a new brand on the head of each barrel, to do which he 
had to wash the heads; and all but fifteen or twenty barrels 
were found to have been branded “ tax paid.”

Pending the suit, the property was appraised and delivered to 
the claimant, in accordance with the practice in such cases, 
upon the execution of a bond with sureties, conditioned to abide 
and answer the decree of the court in the premises.

Upon this testimony the District Court gave a decree of 
orfeiture July 21, 1868, and adjudged that the claimant pay 

into the registry of the court the appraised value of the 
spnits with interest from that date, and, in default, that exe-
cution issue against him and his sureties. From that decree 

appeal was taken to the Circuit Court, where a similar de- 
here ^een entered May 27, 1874, the claimant appealed

J. M. Burroughs for the appellant.
r. Assistant Attorney-General Smith for the appellee.

Court ^st ige  Waite  delivered the opinion of the 

sect 4A g10und °f‘forfeiture in this case is based upon 
vides °f Jul^ 13’ 1866, 14 Stat. 163, which pro-
burden f ’ Up7 8eizures made the causes there stated, the 

proo is on the claimant to show that the require- 
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merits of the law have been complied with. It is contended, 
however, that the passage of the spirits through the custom-
house, even though it be duty free, establishes a prima facie 
case in favor of the claimant, and throws the burden of proof 
upon tire United States. Without stopping to inquire whether 
this is so or not, it is sufficient to say that as between these 
parties the prima fade case made in this way has been com-
pletely overcome, and the burden again fairly cast upon the 
claimant.

The prima fade case depends upon sustaining the statement 
made by Andre in his entry, that the identical spirits seized 
were exported from New York and New Orleans to Matamoras 
in the vessels named, without drawback for taxes paid. If this 
is disproved, the prima fade case as made has been met, and the 
burden placed where it was before.

The certificates of exportation furnished by Andre to the 
collector in support of the entry do not identify the spirits 
exported with those seized, any further than by showing that 
the marks on the barrels exported correspond with those on 
the barrels seized. The shipments were all made late in 1864 
and early in 1865, and from New York, except five barrels from 
New Orleans. Against this it appears that nearly or quite all 
the barrels when seized had upon them the inspection marks, 
“ manufactured prior to 1st September, 1866, though the law 
requiring such marks was not passed until July 13, 1866, t a 
many of the barrels appeared to be old molasses barrels, t a 
many had upon them the inspection maiks of revenue insp 
tors at New Orleans and at Cincinnati; that one witness has 
sworn that the spirits were actually exported from New r eans 
to Matamoras on the British schooner “ Village Belle, June JU, 
1866 ; and that Andre purchased them at the price o y ve 
cents per gallon. , .

With this evidence before us, it is impossible to believe th 
the spirits mentioned in the several certificates of exportatio 
are the same as those that were seized. True, the inspect -i 
mark as to the date of the manufacture is as much inconsi^ 
tent with an exportation from New Orleans une ’ ntg 
the exportation as claimed; but it shows that, i . ered 
of Andre are true, the inspection marks have ee 
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with, and that he may properly be called upon for explanations 
which he has not given.

The evidence, therefore, as we think, clearly justified a 
decree of forfeiture upon the first ground alleged in the libel. 
It is true that the inspection marks, if spurious, may have been 
placed on the barrels while they were in Mexico, and that, so 
long as the spirits remained in Mexico, they could not be seized 
for any violation of law previous to their removal; but it is 
equally true, that, although there could perhaps be no forfeiture 
for spurious brands affixed in Mexico, such brands may furnish 
evidence to be considered in determining whether the goods 
were subject to seizure for what had transpired in respect to 
them previous to their removal, and, that when brought again 
into the United States duty free, they were subject to seizure for 
any cause that existed before their exportation.

In this view of the case, it is unnecessary to consider the 
objections raised to a recovery upon any of the other charges 
in the libel.

The sworn and examined copies of the papers on file in the 
custom-house were admissible in evidence. So far as the bond 
and entry are concerned, further proof as to them by the United 

tates was unnecessary, because they had been already suffi-
ciently established by the testimony in behalf of the com- 
p ainant. The cancellation certificates were admissible as 

cc arations by the complainant in connection with the entry 
an t Qpnma facie case he insists he had made, and they were 
• . e be taken and filed because they were the

ica papers Andre was to produce and deliver to the col- 
ec or ln performance of the conditions of his bond. 1 Stat, 

ooo, sect. 28.

CnnH- con^emnati®n was rendered in the District
3 Whoa/ L 1868, and under the rule in The Diana' 
eriv i 1 ’ e ln^erest upon the appraised value was prop-

calculated and adjudged from that date.

Decree affirmed.

at the same time and b ^arre^s °f Whiskey v. United States, which was argued 
Jus tic e  Wa ite  in J r Same counsel as was the preceding case, Mr . Chie f

TH. me 2 ” , tT5 the O?'ni°n 01 *he '»■'«: -
rom the preceding one only in the fact that the barrels were 
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seized at Indianola instead of Galveston, and in that the marshal, instead of deliv-
ering to the claimant the whole one hundred barrels upon the order of delivery, 
handed over only fifty-five, and paid him the proceeds of the sale of the remain-
ing forty-five barrels. As these proceeds amounted to more than the appraised 
value of the property, for which alone the decree below was rendered, we cannot 
see how the claimant can now object, because he did not receive the spirits.

For the reasons given in the other case, the decree in this is Affirmed.

Cons olid ate d  Fru it -Jar  Comp any  v . Wrig ht .

Letters-patent No. 102,913, issued to John L. Mason, May 10, 1870, for an “im-
provement in fruit-jars,” are void : first, because there was a purchase, sale, 
and prior use of the invention more than two years prior to the application 
for a patent; second,because at the time of such application the invention had 
been abandoned to the public.

Appe al  from the Circuit Court of the United States for the 
Southern District of New York.

This is a bill in equity filed by the Consolidated Fruit-Jar 
Company to restrain the alleged infringement by the defend-
ant of letters-patent No. 102,913, issued May 10, 1870, to John 
L. Mason, for an “ improvement in fruit-jars,” and of which 
the complainant, by mesne assignments, is the owner. The 
court below, upon hearing, dismissed the bill; whereupon the 
complainant appealed here.

The facts are set forth in the opinion of the court.

Mr. John U. B. Latrobe for the appellant.
Mr. Greorge Grifford, contra.

Mr . Jus tic e Sway ne  delivered the opinion of the court. .
This is a case in equity brought by the appellants to enjoin 

the appellee from infringing a patent issued by the nite 
States to John L. Mason, on the 10th of May, 1870, “for an 
improvement in fruit-jars,” of which patent the complainant is 
tli© assignee.

The disclaimer and claim o£ the patent are as follows: —
" Separately considered, l‘do not claim a metallic flexible screw- 

ring or cap, C, for holding a cover on a preserve jar, no , 
nal gasket receiving-shoulder upon preserve-jar, excep
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gasket-shoulder is at the top of a continuous glass screw; neither 
do I claim the combination of a screw-ring cap with a packing-ring, 
so applied to a jar that a portion or the whole of such packing-ring 
is exposed within the jar, nor when the gasket-shoulder is at the 
base of the glass screw, as in my patent of 1858 ; but —

“ What I do claim as new, and desire to secure by letters-patent, 
is —

“The combination, first, of the shoulder, b, to receive a gasket 
outside and a little below the top of the jar; second, of the cover, 
B, with the rim, d, extending down outside of the top, to press upon 
the gasket, C; and, third, of the screw-ring or screw-cap, C, with 
its screw-threads operating upon those of the jar below the gasket-
shoulder,— all substantially as above set forth and described.”

The screw-cap, C, is described in the patent as made of 
metal.

The answer sets up several defences. Our remarks will be 
confined to two of them.

1. That there had been “ purchase, sale, and prior use ” of 
the invention “ more than two years prior ” to the application 
for the patent.

2. That the invention was abandoned to the public.
These objections are founded upon the seventh section of 

the act of 1839. Curtis on Pat. (4th ed.) 696.
The invention was completed in June, 1859. The applica-

tion for the patent was made on the 15th of January, 1868. 
e intervening period was between eight and nine years, 
e two years prior to the application began on the 15th 
anuary, 1866. It is within the limits of the tract of time 

st mentioned that the facts are to be sought upon which the 
on point is to be determined, and within the same period, 

ss two years after the 15th of January, 1866, that those 
+1 P°inf must have occurred, in order to avail
the defendant.

There is no conflict in the testimony.
cover Une’ 1$$$’ Mason had a model made for his jar and 
& Co ]C°r invention. He took the model to Reed
least + $ ma^ers’ in Jersey City. They made for him at 
received°fi j8*8’ When they were done, Mason

e or six of them, and a short time afterwards, the 
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residue. Of the first lot, he gave one to Reed, and one to Fitz-
gerald, his lawyer. The others he took home. What became 
of them does not appear. Those of the second and larger lot 
he certainly sold. His recollection to this effect is distinct. 
He thinks he received for them three or four dollars a dozen. 
He does not know what was done with them. The inference 
is a fair one, that they were used for the purpose for which they 
were intended. His object in selling was twofold, — to get 
the pioney which they yielded, and to test their salability in 
the market.

The statutory clause upon which the second objection is 
founded is in the disjunctive. The language is “ purchase, 
sale, or prior use ” . . . “ for more than two years prior to 
the application for the patent. The phrase, “ for more, as 
thus used, is loose and inaccurate, and is to be understood as if 
the language were earlier than “ two years prior,” &c., or as 
if “ for ” were omitted from the sentence. This omission would
produce the same effect.

The defects specified are also in the singular. It follows 
that a single instance of sale or of use by the patentee may, 
under the circumstances, be fatal to the patent; and such is 
the construction of the clause as given by authoritative adjudi 
.cations. ..

In Pitts v. Pall, 2 Blatchf. 235, Mr. Justice. Nelson said, 
“ The patentee may forfeit his right to the invention if he con 
structs it and vends it to others to use, or if he uses it pu ic y 
himself in the ordinary way of a public use of a machine a 
any time prior to two years before he makes his applicatio 
a patent. That is, he is not allowed to derive any benefit from 
the sale or the use of his machine, without forfeiting is rig , 
except within two years prior to the time he makes is WP 
tion.” See also American Pide $ Leather Co. v. . 
Tool Co., 4 Fisher, 291; McMillan et al. v. Barclay '
189; McClurg v. Kingsland, 1 How. 202; Agawam Compaq 
v. Jordan, 7 Wall. 583. The result must always depen p^ 
the purpose and incidents accompanying t e ac or

"Tthe case stopped here, the facts we have adverted^ 
would be fatal to the patent, upon the ground of
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objection. But there are further facts developed in the testi-
mony which bear upon this as well as the other point.

The model remained in the possession of Reed, one of the 
glass manufacturers, unnoticed and uncalled for by Mason 
until 1867. Not knowing where to find Mason, Reed then sold 
it at auction. The jar Mason had given him was sold at the 
same time and in the same way. This utter neglect of the 
model for so long a time is full of significance, and has an im-
portant bearing upon the question of abandonment.

No sufficient reason is disclosed in the record why the appli-
cation for the patent was not made earlier. It was not for 
want of the necessary pecuniary means on the part of Mason. 
There is no proof of such want of means; and the contrary is 
shown by the fact of his getting a patent for a garbage-box in 
the year 1867, or about that time. Mason’s impression is, that 
when he took the jar to Fitzgerald, in 1859, the latter said 
that if patented he could not use the invention, because it 
would infringe earlier patents which he had parted with to 
others. He was asked when he next saw Fitzgerald. His 
answer was, “ I think it was a number of years, probably eight 
or nine years. It was about the time he drew a specification 
or me for a garbage-box, which I received a patent for.” 

hen pressed to state why he did not apply for the patent 
earlier, he answered, “ Well, I don’t know as I had any reason 
or cause for not doing so.” It appears that, when the specifica- 
ion for the garbage-box was prepared, Fitzgerald advised that 
patent should be taken out for the fruit-jar. Subsequently, 
en Mason had concluded to make the application, he went 
quest of Fitzgerald, to get him to prepare the requisite 

P pers, and found he was dead. He thereupon engaged the 
vices of other counsel, and the application was made.

the 6 ^me’ large interests had grown up in the way of 
Mas aC^Ure an^ sale °1 jars substantially the same with 
to mak8 ]^1^ more or less like it. He was stimulated
hart «a 6 xk  ^P^0^013 by seeing such jars in the market. He 
patent U E16m ^e^°re Fitzgerald advised him finally to get a 
subject R611 ^en bailed I-0 give any directions upon the 
amounts f 6 reac^e<^ ^is conclusion subsequently. Large 

money must then have been invested in the busi-
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Hess of making and selling such jars by various persons. It is 
sufficient to mention the case of Rowley, who is defending this 
suit in the name of Wright, the appellee.

Rowley, in 1864, was selling jars known as the Excelsior. In 
the spring of 1866 he was called upon by Imlay, who charged 
that the Excelsior infringed a patent issued to him in 1865, 
which was for a jar such as the appellee is called to account in 
this case for selling. He bought from Rowley. Rowley took 
a license from Imlay, and thereupon commenced making and 
selling jars made according to Imlay’s patent. These jars were 
nearly identical with those described in the Mason patent. A 
part of those sold had only glass tops, without the metallic cov-
ering, which Mason’s patent called for. The residue had such 
covering. Prior to the beginning of the year 1868 he had sold 
of the jars with glass tops from two hundred and fifty to four 
hundred gross, making the minimum thirty-six thousand. Be-
fore the same period, he had sold a large number of those with 
the metallic top, and otherwise the same in construction. Thus, 
before Mason applied for his patent, and as early as 1866, the 
public was in possession of the invention in question from 
sources entirely independent of Mason.

It is enough to say, without recapitulating the facts, that m 
pur judgment the defence of abandonment to the public is a so 
clearly made out.

He who is silent when he should speak must be silent w len 
he would speak, if he cannot do so without a violation of law 
and injustice to others.

The supineness of the patentee is unexplained and inexcusa-
ble. A principle akin to the doctrine of equitable estoppel

Inventors are a meritorious class. They are public be 
tors. They add to the wealth and comfort of the comm uni y, 
and promote the progress of civilization./A patent or an 
vention is as much property as a patent for an . ,
rests on the same foundation, and is surroun e an P 
by the same sanctions. There is a like larger oma1^ public 
ownership by the public. Neither an indivi ua nor 
can trench upon or appropriate what belongs to 
inventor must comply with the conditions prescn
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If he fails to do this he acquires no title, and his invention 
or discovery, no matter what it may be, is lost to him, and is 
henceforward no more his than if he had never been in any wise 
connected with it. It is made, thereupon, as it were by accre-
tion, irrevocably a part of the domain which belongs to the 
community at large. The invention here in question is within 
this category. Decree affirmed.

Smith  v . Unite d  States .

This court will refuse to hear a criminal case, unless the convicted party suing 
out the writ of error is where he can be made to respond to any judgment 
which may be rendered here.

Err or  to the Supreme Court of Washington Territory.
Mr. John J. McGrilvra for the plaintiff in error.
Mr. Solicitor-G-eneral Phillips, contra.

Mr . Chie f  Just ice  Waite  delivered the opinion of the 
court.

It is clearly within our discretion to refuse to hear a criminal 
case in error, unless the convicted party, suing out the writ, is 

ere he can he made to respond to any judgment we may 
render. In this case it is admitted that the plaintiff in error 

as escaped, and is not within the control of the court below, 
ei er actually, by being in custody, or constructively, by being 
7 on bail. If we affirm the judgment, he is not likely to 
ppear to submit to his sentence. If we reverse it and order a 

his • fla ’ e uppcar or not, as he may consider most for 
r 7 SUch cfrcum stances, we are not inclined to

an eci e what may prove to be only a moot case.
a brief ^oo^cted here Dec. 29, 1870. In due time
cause ha 6 °n °f the plaintiff in error, and the 
apoearin8 r^u^ar^ continued at every term since, no one 
¿X ,r peraon t0 represent the At 
for Kim Jr“™“1 th<> °n motion of the Unitod States, 
of the conn but have since ^instated it on motion
it set down^f °r 6 fn error, who now moves to have

vo l . iv °r ar^umeut- This motion we deny, and order
7
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that, unless the plaintiff in error submit himself to the jurisdic-
tion of the court below on or before the first day of our next 
term, the cause be left off the docket after that time. The 
People v. Genet, 59 N. Y. 80; Leftwich's Case, 20 Gratt. 723; 
Commonwealth v. Andrews, 97 Mass. 544; see also 31 Me. 592. 

Motion to set down the case for argument denied.

Omah a  v . Hammon d .

Where a contract, entered into by a city for the construction of certain public 
works, provides that they shall be completed under the supervision and to the 
satisfaction of an officer of the city, his action, in finally accepting them, is 
an announcement of his decision that the terms of the contract have been 
complied with, and is binding upon the city.

Erro r  to the Circuit Court of the United States for the
District of Nebraska.

The facts are stated in the opinion of the court.
Submitted on printed arguments by Mr. S. A. Strickland for 

the plaintiff in error, and by Mr. E. Wakely for the defendant 
in error.

Mr . Jus tic e  Miller  delivered the opinion of the court.
The defendant in error, plaintiff below, sued the city of 

Omaha on a contract for the construction of two public wells 
in the streets of that city. The contract was in writing, and 
by its terms plaintiff was “to sink and construct two wells, 
. . . said wells to be circular, twelve feet in diameter, and to 
be curbed with a brick wall nine inches in thickness, and 
arched over in a secure and proper manner, the who e t 
completed under the supervision and to the satisfaction o e 
chief engineer of the fire department of said city.

For this work the city was to pay plaintiff “one hun re o 
lars for each and every one thousand gallons o wa er 
each of said wells shall be capable of producing, and sha p 
duce, within twenty-four hours; the capacity o sai w 
be tested by the chief engineer of the fire department of the 
city of Omaha aforesaid. And upon the repor ® ® 
being made to the council of said city, showing 
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are completed and satisfactory, and also showing the amount of 
water that said well or wells will produce in twenty-four hours, 
the said party of the first part shall be entitled to and shall 
receive from the said party of the second part the said sum, to 
be paid in city warrants.”

These extracts from the agreement are all that are necessary 
to the decision of the case.

The plaintiff proved the construction of the wells under the 
supervision of the engineer to his entire satisfaction, and his 
final acceptance of them. But it was also proved that, while 
the main part of the wells was sunk to the depth of twenty to 
twenty-three feet of the diameter of twelve feet, the brick 
curbing of nine inches in thickness, built inside the shaft so 
sunk, reduced this diameter to ten and a half feet, and that 
smaller shafts of four or five feet in diameter were sunk below 
the bottom of the main well to the depth of several feet. 
These two circumstances constitute the defence of the city.

As to both of them, we think the city is concluded by the 
action of its own officer, the engineer, who was also, by the 
terms of the contract, authorized by the parties to it to decide 
these questions.

It may be conceded that there is room for doubt, whether 
t e wells were to be twelve feet in diameter after they were 
completed by the building of the curbing, or were to be twelve 
eet in diameter when the shaft was first sunk, and the nine 

inc curbing built inside was not to be taken into the account 
n ascertaining the diameter. The language, we think, rather 
avors the latter construction. But, if there is an ambiguity, it 

st e resolved in favor of plaintiff, because the officer of the 
ci y, under whose supervision the wells were built, must have

? e C0ns^ruc^0n’ an(I authorized the plaintiff to build 
und a ^5 con^rac^» as the wells were necessarily built 

er his immediate supervision and control, and could only 
be aPPr°val. Both parties, then, may
bound by an(^ acte(l 011 this construction, and are

shaft« Pl^nc^P^e applies with added force to the smaller
nothin^ * eePer than the main ones. There is absolutely

n e contract on this subject. The depth of the well, 
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the propriety of auxiliary shafts, or any other matter tending 
to increase the flow of water, were left absolutely to the engi-
neer. The whole work was to be done under his supervision 
and to his satisfaction. It is proved that the depth of the main 
shaft was determined by him in referents to the length of the 
hose to be inserted in it. Ar^ the^^ahxiliary shaft was also 
sunk under, his direction an^with approval. The city can-
not now complain that it^as dq^8 as ^directed.

The instructions o^^e ^<yurt ^^e in accord with these 
views, and they are not because the judge added to
this action of the engm^r, a^^hding the city, the further fact 
of their acceptance aim us ^Jot  the wells. Whether the fact had 
any significance or not, they were cetainly bound by the action 
of the engineer.

It was also of no consequence that the court refused to in-
struct the jury “that if the plaintiff did not construct said wells 
according to the terms of his contract, he cannot recover, even 
though the wells have been used by the authorities of the city, 
because, as to the only matters in dispute, the engineer had by 
the contract been constituted the arbiter, and had decided in
the plaintiff’s favor. Judgment affirmed.

West  Wisc onsi n  Railw ay  Compan y  v . Fol ey .

1. Under the twenty-third rule, in relation to damages, where a writ of error was 
sued out merely for delay, more than ten per cent upon the amount oi the 
judgment cannot be awarded, but the court may give less.

2. Being satisfied that this case is one to which that rule should be app ie , 
court, affirming the judgment below for $26,833, with costs, awar s, m a 
tion to interest, $500 damages.

Erro r  to the Circuit Court of the United States for the 

Western District of Wisconsin.
The facts are stated in the opinion of the court.
Argued by Mr. William F. Vilas, for the defendant in error. 
No counsel appeared for the plaintiff in error.
Mr . Chief  Jus tic e Waite  delivered the opinion of the 

It is clear that there is no error in this record. The answer
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does not state facts sufficient to constitute a defence to the 
action. No counsel have appeared to prosecute the suit, no 
brief has been filed, and no error assigned. We are entirely 
satisfied that the case has been brought here for delay, and that 
it is proper to adjudge “ just damages for delay,” under the pro-
visions of sect. 1010, Rev. Stat. The only difficulty we have 
had has been in respect to the amount.

The original Judiciary Act; of 1789 contained a similar pro-
vision to that embraced in sect,. 16 TO; 1 Stat. 85, § 23. Un-
der that, rules were adopted by. this eourt at the February 
Term, 1803, by which it was provided that, in cases where it 
appeared that the writ had been, sued out “ merely for delay, 
damages shall be awarded at the rate of ten per cent per 
annum on the amount of the judgment,” and in cases where 
there existed a real controversy, “ the damages shall be only at 
the rate of six per cent per annum. In both cases the inter-' 
est to be computed as part of the damages.” Rules 17, 18 ; 
1 Cranch, xviii. At the February Term, 1807, it was ordered 
that the damages given by these rules should be calculated 
to the day of the affirmance of the judgment in this court. 
4 Cranch, Appendix.

In 1842, Congress enacted “ that on all judgments in civil 
cases . . . recovered in the Circuit and District Courts of the 
United States, interest shall be allowed, ... to be calculated 

om the date of the judgment, and at such rate per annum as 
is allowed by law on judgments recovered in the courts of ” 
“the State m which such Circuit or District Court shall be 

e • 5 Stat. 518, § 8. Notwithstanding this statute, the
ru e adopted previously remained in force without amendment 
until the case of Mitchell v. Harmony, 13 How. 115, decided at 

ecember Term, 1851. Then it became necessary for this 
C t° ascertain the amount due upon the judgment of the 

cuit ourt in that case after its affirmance; and the direct 
on was presented, whether only damages at the rate of six 

should be added to the amount of the judgment, in 
ann1 iU^e’ °r ^n^eres^ seven per cent per
cov d ^e rate allowed by law on judgments re-

.ln courts of the State. After consideration, dam- 
on y were allowed according to the rule ; but during the 
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term the rule was amended, to take effect Dec. 1,1852, so as 
to make it conform to the statute. 13 id. v. At the next 
term, December, 1852, a similar question was presented in Per-
kins v. Fourniquet, 14 id. 328. There a judgment of the Cir-
cuit Court of Mississippi had been affirmed at the December 
Term, 1851, and damages adjudged at the rate of six per cent 
per annum, as given by the rule, while the laws of Mississippi 
allowed interest on judgments in the State courts at eight 
per cent per annum. When the execution went out from the 
court below, it required the collection of the judgment with 
interest at the rate of eight per cent per annum, and damages 
at the rate of six per cent in addition. This action of the Cir-
cuit Court having been brought here for review, the recovery 
was limited to the amount of the judgment and the damages 
given by the rule. The opinion of the court, by Mr. Chief Jus-
tice Taney, proceeded upon the ground that the act of 1842 did 
not apply to judgments in this court, but to those in the Cir-
cuit and District Courts alona. The rules had been changed 
at the previous term, he said, not because of “ any supposed 
repugnancy between them and the act of 1842, but because the 
court deemed it just to place the judgments in this court upon 
the same footing with the judgments in the Circuit and Dis-
trict Courts; and that suitors in the courts of the United 
States should stand on the same ground with suitors in the 
State courts, in its appellate as well as in its inferior tribu-
nals.” p. 331. . ,

At the December Term, 1858, our rules were revised and 
corrected. No change was made in those relating to this su - 
ject, except that in cases where the writ of error was taken 
for delay only, it was provided that “ the damages sha 1 be cal-
culated from the date of the judgment in the court below un i 
the money is paid.” 21 id. xiii., rule 23. ,

Under these rules it is apparent that “ just damages or . 
lay ” were made to take the place of interest during the delay, 
and this practice continued until the December Term,. 
when the present rule, in respect to cases where e 
peered to have been sued out for delay merely, ™
It is as follows : “ In all cases where a writ of error Y
the proceedings on the judgment of the inferior court, and
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appear to have been sued out merely for delay, damages at the 
rate of ten per cent, in addition to interest, shall be awarded 
upon the amount of the judgment.” 11 Wall. x.

This is a radical change, and requires us to consider the 
question of damages as something distinct from that of interest. 
Heretofore we have never found it necessary to decide whether, 
if damages are to be awarded at all, they must be to the full 
amount of ten per cent upon the judgment, or may be less. 
This case is one in which, as we think, that question is fairly 
presented. The defence, though not in law a good one, cer-
tainly shows some circumstances in mitigation of damages in 
excess of interest as compensation for delay.

Under the old rules, the court was sometimes asked to give 
damages beyond those prescribed. This was always denied; 
but, so far as we have been able to discover, it has never 
been decided that less could not be given, under proper cir-
cumstances. “Shall” ought undoubtedly to be construed as 
meaning “ must, for the purpose of sustaining or enforcing an 
existing right; but it need not be for creating a new one. Nei-
ther under the statute nor the rule has a party the legal right 
to demand a judgment for damages in excess of interest. The 
amount of the damages, as well as the propriety of giving any 
at all, is left to the judicial discretion of the court. This 
emg the case, we think the rule may fairly be construed 

as uniting the amount beyond which we cannot go, but as 
saving us at liberty to give less than the full sum in cases 

ere, in our judgment, the circumstances are such as to make 
proper to do so. An inflexible rule, requiring us to award .a 

aia specified amount, or none at all, would oftentimes oper- 
a ? 6 The object is to discourage frivolous
PP a s, as well as to compensate to some extent for the loss 

amonn^i tS i1*0?21 Oftentimes ten per cent upon the 
tained • ° U ^ment migbt far exceed the loss actually sus- 
at all ’ ln Suc^ cases we might decline to award damages 
would’ hn ??? n°t ^Ve ^eSS’ because of the wrong that

If We did giTC them- of * bene-' antlcipated from rule woul(J
in forcp1^86 Circumstances we bold that while, with the rule 

j e cannot award as damages for delay more than ten. 
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per cent upon the amount of the judgment, we may, in the 
exercise of our discretion, give less.

Judgment affirmed, with costs, and five hundred dollars dam-
ages for the delay, in addition to interest at the rate allowed 
l)y law and the rules of this court.

Note . — In another case between the same parties, the same action was had 
by the court as in the preceding case.

Commi ss ione rs  of  Douglas  Count y  v . Boll es .

1. Where a railroad company has been a corporation de facto from the date of 
its organization, its existence and its ability to contract cannot be called in 
question in a suit brought upon evidences of debt given to it.

2. Under the act of the legislature of Kansas, to authorize counties and cities to 
issue bonds to railroad companies, approved April 10,1865, and that of Feb. 
25, 1868, the board of commissioners of a county is authorized to determine 
whether the condition precedent to the lawful issue of such bonds has been 
complied with.

3. A recital by the board in the bonds, showing that such condition has been 
complied with, is, when they are in the hands of a bona fide holder for value, 
binding upon the county; and he is bound to look for nothing behind the 
recital except legislative authority for the issue of them.

Erro r  to the Circuit Court of the United States for the 
District of Kansas.

This was an action by Matthew Bolles and M. Shepard 
Bolles against the board of county commissioners of the county 
of Douglas, Kansas, upon sundry coupons attached to certain 
bonds issued by the county. The facts are stated in the opin 
ion of the court.

The following questions of law arose, upon which the judges 
of the court below were divided in opinion: «nd

1. Whether, as respects the bonds dated July 1, 1869, an 
the coupons in suit originally attached to said bonds, there wa 
authority and power in the board of county commissionersoi 
the county to issue said bonds under the act of Fe , ’
recited in the bonds and other acts of the legislature o 
State of Kansas, including the act of Feb. 25, 1868.

2. Whether the bonds mentioned in the preceding ques 
are void in the hands of a holder for value without actual
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notice, because the vote on the question of subscribing stock 
and issuing bonds was had Sept. 12, 1865, before the organiza-
tion of the company known as the St. Louis, Lawrence, and 
Denver Railroad Company was made in 1868, to which com-
pany the stock was subscribed in 1868, and the bonds were 
issued and delivered in 1871.

3. Said bonds having been issued upon the facts as found, 
was the issue of them illegal and invalid in such a sense as to 
devolve upon the plaintiffs the burden of showing that they, or 
those whom they represented, were holders of them for value?

4. Whether, as respects the bonds dated July 1, 1872, and 
the coupons in suit originally attached to said bonds, there was 
power and authority in the board of county commissioners of 
the county to issue the same.

5. Whether, upon the facts found, said bonds and coupons 
last named are void in the hands of a holder for value without 
actual notice of the orders for and facts connected with the 
election therefor, and with the organization of the said rail-
road company.

6. Said bonds having been issued under the facts as found, 
was the issue of them illegal and invalid in such a sense as to 
evolve upon the plaintiffs the burden of showing that they, or 

t ose whom they represented, were purchasers or holders of 
them for value ?
. ' Whether the facts found constitute or show a defence to 
he bonds of July 1, 1869, or the said bonds of July 1, 1872, 

said bonds or coupons attached thereto in suit being in the
1 ij  8 ° Plaintiffs, without affirmative proof that they were
10 ders thereof for value without notice of said facts.

, .e was a judgment for the plaintiffs below; whereupon 
defendants brought the case here.

for th on Panted arguments by Mr. William M. Nevison 
he plaintiffs in error, and by Mr. John S. Abbott, contra.

delivered the opinion of the court.
Panv wa L°UiS’ Lawrence, and Denver Railroad Com-
the defe <-1 $ c$rPoration, capable of contracting with
this caso th 8 0^°^’ *s a ffnestion that cannot be raised in 

ihe findings of the Circuit Court establish that a 



106 Commis sio ners , etc ., v . Bolles . [Sup. Ct.

majority of the persons named as corporators in the certificate 
filed in the office of the secretary of state on the eleventh day of 
May, 1868, published a notice that books would be opened on 
a designated day for subscriptions to the stock of the company. 
The books were accordingly opened, subscriptions to the capi-
tal stock were made, a meeting of the stockholders ensued, and 
directors were chosen, together with a president, vice-president, 
secretary, treasurer, and an executive committee. This was on 
the 28th of July, 1868; and from that time corporate meetings 
have been regularly held, and the company has built and oper-
ated a railroad from Lawrence to the Missouri State line, and 
has exercised the usual functions of a railroad corporation. It 
has been a corporation de facto, at least, if not de jure, from 
the date of its organization. Its corporate existence, therefore, 
and its ability to contract cannot be called in question in a suit 
brought upon evidences of debt given to it.

It was after the organization of the company that the defend-
ants subscribed, on behalf of Douglas County, for $125,000 of its 
capital stock, stipulating that the subscription should be paid 
with the county bonds, payable to bearer in thirty years, an 
that the stock and bonds should be issued and delivered when, 
the railroad should be completed and in full opeiation from 
Lawrence to the eastern boundary of Douglas County. e 
road was thus completed and put in operation; the county re-
ceived the $125,000 of stock; and the bonds were sold by 
the railroad company to the contractor for building t e roa , 
and, after its completion, delivered to him by direction o e 
defendants. .

The bonds were executed by the board of coun y co 
sioners of the county of Douglas, who by law are constitute 
the financial agents of the county. They were ma e p Y 
to bearer, and each contains the following recita .
is executed and issued by virtue of and in accor ance w 
act of the legislature of the State of Kansas, en i e 
to authorize counties and cities to issue bonds to rai ro 
panies,’ approved April 10, 1865, and the ot er 
State, and in pursuance of and in accordance wi 
a majority of the qualified electors of sai cou y $ 
at a special election, regularly called and held on Sept.

1865.”
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This recital, it will be perceived, asserts legislative authority 
for the issue of the bonds, found in the statute of April 10, 
1865, and other laws of the State. Referring to the act of 
1865, it is there enacted that the “ board of county commission-
ers of any county to, into, through, from, or near which, whether 
in this or any other State, any railroad is or may be located, 
may subscribe to the capital stock of any such railroad corpora-
tion, in the name and' for the benefit of the county, not exceed-
ing in amount the sum of $300,000 in any one corporation, and 
may issue the bonds of said county in such amounts as they may 
deem best, in payment for said stocks, provided that said bonds 
shall be issued only in payment of assessments made upon all 
the stocks of such railroad company, which bonds shall bear 
interest at a rate not exceeding seven per cent per annum, and 
shall be payable within thirty years. But no such bonds shall 
he issued until the question shall be first submitted to a vote of 
the qualified electors of the county at some general election or 
at some special election to be called by the board of county com-
missioners, . . . and, in submitting such question, said board 
of commissioners shall direct in what manner the ballot shall 
be cast. If a majority of the votes cast at such election shall be 
in favor of issuing such bonds, the board of commissioners of 
the county shall issue the same.” Stats, of Kansas, 1865, p. 41. 
This statute plainly gives to the board plenary authority to 
subscribe for stock of a railroad corporation, and to issue county 
bonds in payment of the subscription, though whether such au-
thority in any case may be exercised or not is made to depend 
upon the collateral question whether the result of a popular 
election has indicated an approval of the proposed issue. And 
t e board of commissioners is the tribunal contemplated by the 
aws to determine whether the contingency of fact has occurred, 

. a etermination necessary to be made preparatory to their 
issuing the county bonds.

The act of 1865 was followed by the act of Feb. 25, 1868, 
ic was in force when the stock subscription above men- 
ne was made, and when the bonds of Douglas County were 

• uted and delivered. This later act was even more liberal 
. grants of authority than the former was. It referred to 
ons eld before its passage, and to irregular elections, which 
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might not have been in compliance with the statutes. It 
enacted, in substance, that whenever there had been an election 
called by the board, at which a majority of the persons voting 
had voted in favor of subscribing stock and issuing bonds to 
any railroad company or companies, the board might subscribe 
and pay the subscription, by issuing to each company the bonds 
of the county, whether such orders and elections, or either of 
them, had been in compliance with the statutes in such cases 
made and provided, or not, or whether the proposition sub-
mitted at the election was for the subscription for stock and 
issuance of bonds to one or more railroad companies. The pur-
pose of this act was evidently to cure irregularities and invalidi-
ties of prior elections, and to enlarge the powers of county 
boards. Still, under this act, as under the former, the board 
was to judge whether the precedent condition had been com-
plied with in substance. Gen. Stats, of Kansas, 892.

Such, then, having been the authority of the board of com-
missioners of Douglas County when the bonds now under con-
sideration were issued, what must be the effect of the recitals 
they contain ? The question has been frequently before us for 
decision, and it is no longer open for debate. In the late case 
of Town of Coloma v. Eaves, 92 U. S. 484, we considexed it 
fully, and reviewed many of our former judgments. We there 
held that when, by legislative enactment, authority has been 
given to a municipality, or to its officers, to subscribe for te 
stock of a railroad company, and to issue municipal bonds in 
payment, but only on some precedent condition, such as a pop-
ular vote favoring the subscription, and where it may be gat 
ered from the enactment that the officers of the municipa y 
were invested with power to decide whether that condition 
been complied with, their recital that it had been, made in 
bonds issued by them and held by a bona fide purchaser, is 
elusive of the fact and binding upon the municipality, o 
recital is itself a decision of the fact by the appointe ri 
The recitals we have now before us are that the on 
executed and issued not only in virtue of, but in .
with, the acts of the legislature, and in pursuance o a 
accordance with the vote of a majority of the qua i e 
of the county. They are untrue, if .the board had no 
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the directions of the law, and if there had not been a popular 
vote at an election, approving the issue of those bonds. The 
truth or falsehood of the assertion cannot be inquired after here ; 
for, as we have said, the recitals are practically an annuncia-
tion of the judgment of the board, that all the steps required 
by the law had been taken.

Behind such a recital, as we have seen, a bona fide holder for 
value paid is bound to look for nothing except legislative 
authority given for the issue of municipal bonds to railroad 
companies. He is not required to examine whether the condi-
tions upon which such authority may be exercised have been 
fulfilled. He may rely upon the decision made by the tribunal 
selected by the legislature.

Do, then, the plaintiffs below stand in the position of bona 
fide holders for value paid, and without notice of any defect or 
irregularity in the proceedings anterior to the issue of the 
bonds? In view of the findings of the Circuit Court, very 
plainly they do. They are the holders of the coupons in suit 
taken from those bonds, some of which they purchased with-
out notice of any defence. The residue of those held by them 
are owned by other persons, who deposited them with the plain-
tiffs for collection, taking a receipt. . There is no evidence when 
or for what consideration those other persons purchased, and no 
evidence of actual notice to them or to the plaintiffs of any of 
the facts anterior to the issue of the bonds. The findings of 

e court exhibit no fraud in the inception of the contracts, nor 
casts uPon the holders of the bonds or coupons 

e urden of showing that they are bona fide holders for value. 
1 $ PresumPti°n, therefore, is that they are. But the 

nort $ are «n°^ ^orced to rest upon mere presumption to sup- 
eir. claim to be considered as having the rights of pur-

aid th8 ^tk^t notice of any defence. They can call to their 
Purcb 6 a°t that their predecessors in ownership were such 
ceeded8^ r^hts of those predecessors they have suc-
and co' Certainl7’. the railroad company paid for the bonds 
the con ^°nS y an equal amount of their stock, which 
shows th h°^s » and nothing in the special facts found 
the issuea A e,COmPany knew of any irregularity or fault in 

n still more : the contractor for building the 
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railroad received the bonds from the county in payment for his 
work, either in whole or in part, after his work had been com-
pleted. There is no pretence that he had notice of any thing 
that should have made him doubt their validity. Why was he 
not a bona fide purchaser for value? The law is undoubted, 
that every person succeeding him in the ownership of the bonds 
is entitled to stand upon his rights.

It is, therefore, manifest that the plaintiffs have the rights 
of bona fide purchasers, even if the burden of showing it be 
regarded as resting on them.

What we have said is sufficient to show that the coupons of 
the first class of bonds, viz., those dated July 1, 1869, are valid 
evidences of debt as between the plaintiffs and the defendants, 
and that the former are entitled to a judgment for the amount
of them.

It is unnecessary to remark at length upon the second class 
of bonds and coupons, those dated July 1,1872. The consider-
ations we have suggested respecting the first apply in 
force to the second, and the defendants have no defence to a 
suit for their recovery brought by the plaintiffs. The first an 
fourth questions certified from the Circuit Court are, therefore, 
answered in the affirmative, and the remaining questions in the 
negative. This leads to an affirmance of the judgment.

Happily, such a result is in accordance with the plainest jus 
tice. The case is not one in which the municipality has 
incurred a debt, without securing the object sought by it. 
Popular votes approved the issue of the bonds to furt er e 
construction of the railroad, which has been complete , a. 
which the county now enjoys. The bonds have not een mis-
appropriated or squandered. They have been apphe o 
purpose for which they were made. By direction ° t e coun ~, 
they were paid to the contractor who built the roa , a er 
contract was completed, and, as intended, they have S0™ 
the hands of remote purchasers. In addition to t is, e c 
received in exchange for them an equal amount o s oc 
railroad company. So far as appears, it holds t a s o 
It has acted as the owner, by assenting to a conso i a i 
company with another. Common honesty deman s 
thus incurred should be paid. J^gment affirmed.
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Hurs t  v . Hol lin gs wor th .

Where a party sued out a writ of error, and obtained the allowance of an appeal, 
and duly filed a transcript of the record here, the court will not, on motion, 
dismiss the cause, but, when it Comes on to be heard, will determine whether 
it is properly here by appeal or by writ of error, and proceed accordingly.

On  motion.
Mr. W. P. Ballinger for Hurst.
Mr. James Lowndes, contra.

Mr . Chie f  Just ice  Waite  delivered the opinion of the 
court.

Hurst, the plaintiff below, being in doubt whether his case 
was one to be brought here by appeal or by writ of error, took 
the precaution of suing out a writ of error, and also of obtain-
ing the allowance of an appeal. At the proper time he filed 
a transcript of the record, and the cause was docketed by the 
clerk as upon a writ of error ; thereupon the defendant moved 
to docket and dismiss the appeal. Hurst now appears and asks 
leave to docket his appeal. The defendant does not-object to 
this, but, treating it as an election for Hurst to proceed here 
upon the appeal, moves to dismiss the writ of error.

hese motions are all denied. There was but one action in 
the court below, and there is but one record. When the tran-
script of that record was brought here by Hurst, his- cause was 

oc eted. It is not necessary to enter it twice, because, out of 
un ant caution and to guard against a possible chance of dis- 
8sa ’ e has brought it here in two ways. He has but one 

wh th a^\w^en we conie to examine it, we will determine 
er it is properly here by appeal or by writ of error, and 

proceed accordingly. Motions denied.
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Dayt on  v . Lash .

An appeal, although allowed out of term, is not avoided by the non-service of a 
citation; but this court will impose such terms upon the appellant as, under 
the circumstances, may be legal and proper.

On  motion to dismiss an appeal from the Circuit Court of the 
United States for the District of Minnesota.

Mr. Lorenzo Allis in support of the motion.
Mr. Thomas J. Durant, contra*

Mr . Chie f  Justi ce  Waite  delivered the opinion of the 
court.

This record shows that an appeal was allowed, a supersedeas 
bond approved, and a citation signed Feb. 26,1876 ; but it does 
not show a service of the citation, and the affidavits presented 
upon this motion fail to satisfy us that proper service was ever 
in fact made. The appeal was, however, duly obtained; and 
the record has been filed and the cause docketed here. We 
have, therefore, the record; but a service of the citation is neces-
sary to bring the parties before us, as the appeal was taken out 
of term. We cannot proceed, to hear and determine the cause 
until the parties are here, either constructively by service, or in 
fact by then1 appearance.

■ Perhaps the language of Mr. Chief Justice Taney, in Villa 
holos v. United States, 6 How. 90, and in United States v. Curry, 
id. 112, as well as of Mr. Justice Nelson, in City of Washington 
v. Dennison, 6 Wall. 496, if read literally and without refer-
ence to the facts then under consideration, may be broad enoug 
to justify a dismissal of this appeal, because the citation was no 
served before the first day of the term. But in the case of Vd- 
labolos, the real question was as to the validity of the citation, 
and not as to its service, if valid; in Curry’s case, the citation 
was not issued until after the term at which the appeal was re-
turnable; and in City of Washington v. Dennison, the effort wa 
to obtain a supersedeas in a case where the writ was no_sea 
until eleven days after the rendition of the judgment. JNone o 
the cases made it necessary to decide that a citation a 
issued upon the allowance of an appeal must e serve 
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the first day of the term, in order to preserve our jurisdiction; 
and we think that such an omission does not avoid the appeal, 
but rather furnishes a case where, under the rule in Martin 
n . Hunter's Lessee, 1 Wheat. 361, and followed in Davidson v. 
Lanier, 4 Wall. 454, we “may grant summary relief” “by im-
posing such terms upon the appellants as under the circum-
stances may be legal and proper.”

As this appeal was returnable to the present term, and some 
attempt was made to serve the citation, which the appellants 
may have supposed was actually completed, we order that, unless 
the appellants cause a new citation, returnable on the first Mon-
day in February next, to be issued and served upon the appellee 
before that date, the appeal be dismissed.

Munn  v . Illi nois .

. 1. Under the powers inherent in every sovereignty, a government may regulate 
t e conduct of its citizens toward each other, and, when necessary for the 
public good, the manner in which each shall use his own property.
\ as, in the exercise of these powers, been customary in England from time 
immemorial, and in this country from its first colonization, to regulate fer-
ries, common carriers, hackmen, bakers, millers, wharfingers, innkeepers,

■, and, in so doing, to fix a maximum of charge to be made for services 
3 rendered, accommodations furnished, and articles sold.

t f if6 ^me a<^°Ption of the fourteenth amendment of the Consti- 
use ° States, it was not supposed that statutes regulating the
an n°r eVep Pr'ce tbe use> op private property necessarily deprived 
t '8 properiy without due process of law. Under some circum-

law i no^ under all- The amendment does not change the
will n ’! particular : H simply prevents the States from doing that which

। perate as such deprivation.
interest ?W?er Pr°perty devotes it to a use in which the public has an 
to the PYt6 * eCt grants to th® public an interest in such use, and must
common J” a° \ ’nterest’ submit to be controlled by the public, for the 
by disonnt”0 ’aS fng aS he maintai«s the use. He may withdraw his grant

5 Ri"^ 1 ing the USe' -
the c^mmZT7’ t0 a reasonable compensation for its use, created by 
itself, as a rul can”ot be tahen away without due process; but the law 
changed at th ° cOn(*uct’ ma7> unless constitutional limitations forbid, be 
remedy defects ° ^e^*riature. The great office of statutes is to
to the changes 16 comrnon ^aw as they are developed, and to adapt it

6. The limitath >ges of time and circumstances.
vo l  iv legislative enactment of the rate of charge for services

8
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rendered in a public employment, or for the use of property in which the 
public has an interest, establishes no new principle in the law, but only 
gives a new effect to an old one.

7. Where warehouses are situated and their business is carried on exclusively 
within a State, she may, as a matter of domestic concern, prescribe regu-
lations for them, notwithstanding they are used as instruments by those 
engaged in inter-state, as well as in State, commerce; and, until Congress 
acts in reference to their inter-state relations, such regulations can be en-
forced, even though they may indirectly operate upon commerce beyond 
her immediate jurisdiction.

8. The court does not hold that a case may not arise in which it may be found 
that a State has, under the form of regulating her own affairs, encroached 
upon the exclusive domain of Congress in respect to inter-state commerce.

9. The ninth section of the first article of the Constitution of the United States 
operates only as a limitation of the powers of Congress, and in no respect 
affects the States in the regulation of their domestic affairs.

10. The act of the general assembly of Illinois, entitled “ An Act to regulate 
public warehouses and the warehousing and inspection of grain, and to give 
effect to art. 13 of the Constitution of this State,” approved April 25, 1871, 
is not repugnant to the Constitution of the United States.

Err or  to the Supreme Court of the State of Illinois.
The Constitution of Illinois, adopted in 1870, contains the 

following'in reference to the inspection of grain, and the stor-
age thereof in public warehouses : —

“Art ic le  XIII.■—War eh ou ses .
“ Sec ti on  1. All elevators or storehouses where grain or other 

property is stored for a compensation, whether the property 
stored be kept separate or not, are declared to be public ware-
houses. r

“ Sec t . 2. The owner, lessee, or manager of each and every p 
lie warehouse situated in any town or city of not less than one un- 
dred thousand inhabitants, shall make weekly statements un er o 
before some officer designated by law, and keep the same posted 
some conspicuous place in the office of such warehouse; and ha 
also file a copy for public examination in such p ace as s 
designated by law, which statement shall correct y se o 
amount and grade of each and every kind of gram in 
house, together with such other property as may e s 
and what warehouse receipts have been issued, an ar , the 
of making such statement, outstanding there oi ’ an as niay be 
copy posted in the warehouse, note daily sue c a, and 
made in the quantity and grade of gram m sue h not be 
the different grades of grain shipped m separa 
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mixed with inferior or superior grades, without the consent of the 
owner or consignor thereof.

“ Sect . 3. The owners of property stored in any warehouse, or 
holder of a receipt for the same, shall always be at liberty to exam-
ine such property stored, and all the books and. records of the ware-
house in regard to such property.

“ Sec t . 4. All railroad companies, and other common carriers 
on railroads, shall weigh or measure grain at points where it is 
shipped, and receipt for the full amount, and shall be responsible 
for the delivery of such amount to the owner or consignee thereof, 
at the place of destination.

“ Sec t . 5. All railroad companies receiving and transporting 
grain, in bulk or otherwise, shall deliver the same to any consignee 
thereof, or any elevator or public warehouse to which it may be 
consigned, provided such consignee, or the elevator, or public ware-
house, can be reached by any track owned, leased, or used, or which 
can be used, by such railroad company; and all railroad companies 
shall permit connections to be made with their tracks, so that any 
such consignee, and any public warehouse, coal-bank, or coal-yard 
may be reached by the cars on said railroad.

Sec t . 6. It shall be the duty of the general assembly to pass 
all necessary laws to prevent the issue of false and fraudulent 
warehouse receipts, and to give full effect to this article of the 

onstitution, which shall be liberally construed, so as to protect 
producers and shippers. And the enumeration of the remedies 

erein named shall not be construed to deny’ to the general assem- 
y t e power to prescribe by law such other and further remedies 

s may be found expedient, or to deprive any person of existing 
common-law remedies.

Sec t . 7. The general assembly shall pass laws for the inspec- 
o grain, for the protection of producers, shippers, and re-

ceivers of grain and produce.”

entitl6^»0^8^0118 ^enera^ assembly of Illinois,
v .e a Act to regulate public warehouses and the ware- 
of thngrand ,lnsPection of grain, and to give effect to art. 13 
so fap6 this State,” approved April 25, 1871,
involved • xt  ®ame ^ave any direct bearing upon the questions 
solved ln th18 case, are as follows:-

represented^'!' +1^ enacted by the people of the State of Illinois, 
e general assembly, that public warehouses, as 
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defined in art. 13 of the Constitution of this State, shall be 
divided into three classes, to be designated as classes A, B, and C, 
respectively.

“ Sec t . 2. Public warehouses of class A shall embrace all ware-
houses, elevators, or granaries in which grain is stored in bulk, and 
in which the grain of different owners is mixed together, or in 
which grain is stored in such a manner that the identity of differ-
ent lots oi’ parcels cannot be accurately preserved, such warehouses, 
elevators, or granaries, being located in cities having not less than 
one hundred thousand inhabitants. Public warehouses of class B 
shall embrace all other warehouses, elevators, or granaries in which 
grain is stored in bulk, and in which the grain of different owners 
is mixed together. Public warehouses of class C shall embrace all 
other warehouses or places where property of any kind is stored
for a consideration.

“ Sec t . 3. The proprietor, lessee, or manager of any public ware-
house of class A shall be required, before transacting any business 
in such warehouse, to procure from the Circuit Court of the county 
a license, permitting such proprietor, lessee, or manager to transact 
business as a public warehouseman under the laws of this State, 
which license shall be issued by the clerk of said court upon a 
written application, which shall set forth the location and name o 
such warehouse, and the individual name of each person intereste 
as owner or principal in the management of the same, or, if t e 
warehouse be owned or managed by a corporation, the names 0 
the president, secretary, and treasurer of such corporation s a e 
stated; and the license shall give authority to carry on an con 
duct the business of a public warehouse of class A in accor ance 
with the laws of this State, and shall be revocable by the sai 
court upon a summary proceeding before the court, upon comp ain 
of any person in writing setting forth the particular violatioio 
law, and upon satisfactory proof to be taken in such manne
be directed by the court. . ., □

« Sect . 4. The person receiving a license as herein p 
shall file, with the clerk of the court granting the same, a 
the people of the State of Illinois, with good and ^ent £ 
to be approved by said court, in the penal sum of »W,W 
ditioned for the faithful performance of his duty as »P h
houseman of class A, and the full and unreserved complianc 
all laws of this State in relation thereto. .

« Sec t . 5. Any person who shall transact the bu 
lie warehouse of class A without first procuring a license 
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provided, or who shall continue to transact any such business after 
such license has been revoked (save only that he may be permitted 
to deliver property previously stored in such warehouse), shall, on 
conviction, be fined in a sum not less than $100 for each and 
every day such business is so carried on; and the court may refuse to 
renew any license, or grant a new one to any of the persons whose 
license has been revoked, within one year from the time the same 
was revoked.”

“ Sec t . 15. Every warehouseman of public warehouses of class 
A shall be required, during the first week of January of each year, 
to publish in one or more of the newspapers (daily, if there be 
such) published in the city in which such warehouse is situated, a 
table or schedule of rates for the storage of grain in the warehouse 
during the ensuing year, which rates shall not be increased (except 
as provided for in sect. 16 of this act) during the year ; and such 
published rates, or any published reduction of them, shall apply to 
all grain received into such warehouse from any person or source ; 
and no discrimination shall be made, directly or indirectly, for or 
against any charges made by such warehouseman for the storage 
of grain.

The maximum charge of storage and handling of grain, includ-
ing the cost of receiving and delivering, shall be for the first thirty 
days or part thereof two cents per bushel, and for each fifteen days 
or part thereof, after the first thirty days, one-half of one cent per 
ushel; provided, however, that grain damp or liable to early dam- 

aoe, as indicated by its inspection when received, may be subject 
cents per bushel storage for the first ten days, and for each 

itional five days or part thereof, not exceeding one-half of one 
per cent per bushel.”

n the twenty-ninth day of June, 1872, an information
8 ed in the Criminal Court of Cook County, Ill., against 
nn & Scott, alleging that they were, on the twenty-eighth

0 June, 1872, in the city of Chicago, in said county, 
“K ^na^ers an<^ lessees of a public warehouse, known as the 

o western Elevator,” in which they then and there stored 
in U^, an^ m^xe<^ grain of different owners together 
citySaf ^e warehouse was located in the
sand ' h h^l^l? contained more than one hundred thou- 
of o hl^ ’ ^a^ they unlawfully transacted the business 
license f ° Warellousemen’ as aforesaid, without procuring a 

om t e Circuit Court of said county, permitting them 
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to transact business as public warehousemen, under the laws of 
the State.

To this information a plea of not guilty was interposed.
From an agreed statement of facts, made a part of the record, 

it appears that Munn & Scott leased of the owner, in 1862, 
the ground occupied by the “ North-western Elevator,” and 
erected thereon the grain warehouse or elevator in that year, 
with their own capital and means; that they ever since car-
ried on, in said elevator, the business of storing and handling 
grain for hire, for which they charged and received, as a com-
pensation, the rates of storage which had been, from year to 
year, agreed upon and established by the different elevators 
and warehouses in the city of Chicago, and published in one 
or more newspapers printed in said city, in the month of Jan-
uary in each year, as the established rates for the year then 
next ensuing such publication. On the twenty-eighth day 
of June, 1872, Munn & Scott were the managers and pro-
prietors of the grain warehouse known as “ The North-western 
Elevator,” in Chicago, Ill., wherein grain of different owners 
was stored in bulk and mixed together; and they then and 
there carried on the business of receiving, storing, and de iver 
ing grain for hire, without having taken a license from the Cir 
cuit Court of Cook County, permitting them, as managers, to 
transact business as public warehousemen, and without having 
filed with the clerk of the Circuit Court a bond to the peo-
ple of the State of Illinois, as required by sects. 3 and 4 of the 
act of April 25, 1871. The city of Chicago then, and for more 
than two years before, had more than one hundred t ous 
inhabitants. Munn & Scott had stored and mixed grain o 
different owners together, only by and with the express co 
and permission of such owners, or of the consignee o 
grain, they having agreed that the compensation shou 
published rates of storage. ,

Munn & Scott had complied in all respects w.th said 
except in two particulars: first, they had not taken ou. 
cense, nor given a bond, as required by sects, an , 
second, they had charged for storage and were
rates established and published in January, 1 ,
higher than those fixed by sect. 15.
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The defendants were found guilty, and fined 8100.
The judgment of the Criminal Court of Cook County having 

been affirmed by the Supreme Court of the State, Munn & 
Scott sued out this writ, and assign for error: —

1. Sects. 3, 4, 5, and 15 of the statute are unconstitutional 
and void.

2. Said sections are repugnant to the third clause of sect. 8 
of art. 1, and the sixth clause of sect. 9, art. 1, of the Constitu-
tion of the United States, and to the Fifth and Fourteenth 
Amendments.

Mr. W. 0. Groudy, with whom was Mr. John N. Jewett, for 
the plaintiffs in error.

The plaintiffs in error could not safely take a license and 
give a bond, as required by sects. 3 and 4 of the act, because 
they would thereby waive the right to question the validity of 
the act. Cooley on Const. Lim. 181; Baker v. Braman, 6 Hill, 
511; Ferguson v. Landrum, 1 Bush (Ky.), 548; Home Ins. 
Co. v. Security Ins. Co., 23 Wis. 171.

1 . The third, fourth, fifth, and fifteenth sections of the act, 
under which the plaintiffs in error were convicted and fined, 
are repugnant to the third clause, § 8, art. 1, of the Constitu-
tion of the United States, which confers upon Congress power 
to regulate commerce with foreign nations and among the sev-
eral States. Ward v. Maryland, 12 Wall. 418; Case of the 

tate Freight Tax, 15 id. 232; Gribbons v. Ogden, 9 Wheat. 
1; Brown v. Maryland, 12 id. 419 ; Osborne v. Mobile, 16 Wall.

j Woodruff v. Parham, 8 id. 123 ; Wilson v. Blackbird Creek 
arsh Co., 2 Pet. 245; Cilman v. Philadelphia, 3 Wall. 713; 
wense Cases, 5 How. 504 ; Bartemeyer v. Iowa, 18 Wall. 129 ; 

^y of New York v. Miln, 11 Pet. 102.
sect <f ^eSe sec^ons are alg° repugnant to the sixth clause of 
en 1 Constitution, which ordains that no prefer-
tn th 6 ^ven by any regulation of commerce or revenue

3 Tk°r^S °ne over those of another.
of art 14^ are also repugnant to that part of the first section 
State« v i amendments to the Constitution of the United 
life lib ?C Orda^ns ^bat no State shall deprive any person of 
to anv °F without due process of law, nor deny

P on within its jurisdiction the equal protection of 
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the laws: 5 Webster’s Works, 487 ; Coke’s Inst. 46-50; Mur-
ray's Lessee v. Hoboken Land and Imp. Co., 18 How. 272; 
Hoke v. Henderson, 4 Dev. (N. C.) 15; Taylor v. Porter, 
4 Hill, 146; Wynehamer v. People, 13 N. Y. 393; Cooley on 
Const. Lim. 351 et seq.; Pumpelly s. Green Bay Co., 13 Wall. 
166; Sinnickson s. Johnson, 2 Harr. (N. J.) 129; Gardner n . 
Newburgh, 2 Johns. Ch. 162; also cases cited in note, 13 Wall. 
179; Green v. Biddle, 8 Wheat. 1; Bronson v. Kinzie, 1 How. 
311; Cooley on Const. Lim. 290; Walker v. Whitehead, 16 
Wall. 314; Rowley v. Hooker, 21 Ind. 144; Ogdens. Saunders, 
12 Wheat. 259; Willard v. Longstreet, 2 Doug. (Mich.) 172; 
Gantly's Lessee v. Ewing, 3 How. 707; and are not within 
the limits of the police power of the State: 4 Black. Com. 
162; Bentham (Edin, ed.), part ix. 157; Cooley on Const. 
Lim. 572, 577; Thorpe v. I. $ M. Railroad Co., 27 Vt. 149; 
Com. v. Alger, 7 Cush. 84 ; 2 Kent, Com. 340; People v. I.
M. Railroad Co., 9 Mich. 307; Lake View v. Rosehill Cem. 
Co., 6 Chicago Legal News, 120; Benson s. Mayor, 10 Barb. 
245; Vanderbilt s. Adams, 7 Cow. (N. Y.) 449; Brooms 
Legal Maxims, 357.

They do not regulate the use of property for the future, 
but deprive the plaintiffs in error of property in existence, an 
used by them for years prior to the passage of the law. Wyne-
hamer v. People, 13 N. Y. 378; Com. v. Alger, 7 Cush. (Mass.) 
84; Bartemeyer n . Iowa, 18 Wall. 129.

The following authorities are directly in point against t e 
exercise of such power: Cooley on Const. Lim. 393; Boe ex 
dem. Gaines v. Buford, 1 Dana (Ky.), 490; Webb v. Baird, 
6 Ind. 17; and the examples of legislation in regard to usury, 
ferries, mills, hackmen, &c., are not precedents
7 Bac. Abr. 188 (ed. 1807) ; Angell on Highways, §§ 47, * > 
Birset v. Hart, Willes, 508; Müls v. County of St Ua, 
2 Gilm. 197; Dundy s. Chambers, 23 Ill. 369; 15 in.
398; Hix v. Gardner, Bulst. 195. , . ,

The sections in question are repugnant to the provision
Fourteenth Amendment, that no State shall deny °^yP 
son within its jurisdiction the equal protection o •
Cooley on Const. Lim. 391; Walley's Heirs s. Kennedy, 2 g- 

(Tenn.) 554.
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The provisions of the Constitution of Illinois in regard to 
warehouses do not affect the questions. Railroad Company n . 
McClure, 10 Wall. 511 ; Home of the Friendless v. Rouse, 8 id.
430; The Washington University v. Rouse, id. 439.

Mr. James K. Edsall, Attorney-General of Illinois, contra.
1. The statute is not a regulation of commerce within the 

purview of the Constitution. Woodruff v. Parham, 8 Wall. 
123; Hinson v. Lott, id. 148; Osborne v. Mobile, 16 id. 479; 
Nathan v. Louisiana, 8 How. 73; People v. Saratoga f Rens. 
Railroad Co., 15 Wend. 135 ; G-ibbons v. Ogden, 9 Wheat. 1; 
Slaughter-House Cases, 16 Wall. 36; Gilman n . Philadelphia, 
3 id. 713; City of New York v. Miln, 11 Pet. 102; Crandall n . 
State of Nevada, 6 Wall. 35; Brown v. Maryland, 12 Wheat. 
419; License Cases, 5 How. 504.

2. If the statute is in any sense a regulation of inter-state 
commerce, it belongs to that class of powers which may be exer-
cised by the State in the absence of conflicting congressional 
legislation. Cooley vt Board of Wardens of the Port of Phila-
delphia, 12 How. 299; Gilman v. Philadelphia, supra ; Wilson 
v. Blackbird Creek Marsh Co., 2 Pet. 245; Crandall v. State 
of Nevada, supra; License Cases, supra.

3. The statute is not repugnant to that clause of the Consti- 
ution which prohibits giving a “ preference to the ports of one 
tate over those of another.” That clause imposes a limitation 

only upon the powers of Congress.
. ’ statute does not deprive persons of their property 

out due process of law. Cooley on Const. Lim. 541;
¿ Gases^ 8UP™; Sharpless v. Mayor of Philar

21 Pa. St. 166; Grant v. Courier, 24 Barb. (N. Y.) 
TeuMury, 11 Met. 55; Commonwealth

84/v Lt ’ (Mass') 84 s Board of Police v. Parrett, 
5 w t ’ ^^rtemeyer v. Lowa, 18 Wall. 133.

a^e 10usemen ^Or the storage of grain in the manner the 
Plovm.:8 C°j - Chicago are engaged in a public em-
this reg ^ngu^hed from ordinary business pursuits. In 
who ora l  u occuPy a position similar to common carriers, are held toDublin Jr x exercise a sort of public office,” and have duties to perform. X J. Steam Nav. Co. x. Merchants’ 
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Bank, 6 How. 344; Sanford v. Railroad Company, 24 Penn. 
St. 381; Coggs v. Bernard, 2 Ld. Raym. 909; C. $ N. W. 
Railroad Co. v. The People, 56 Ill. 377.

Like common carriers, they are required by law to receive 
grain from all persons, and store the same upon equal terms 
and conditions. Rev. Stat, of Ill. (of 1874), p. 821, § 101; 
Ross v. Johnson, 5 Burr. 2827 ; Low v. Martin, 18 Ill. 288; 
Steinman v. Wilkins, 7 Watts & S. (Pa.) 466, 468.

Although the ownership of the property is private, the use 
may be public in a strict, legal sense; hence, in adjudicated 
cases, the terms “ public wharves,” “ public roads,” “ public 
houses,” and “ public warehouses,” are of frequent occurrence, 
although the property may be the subject of private ownership. 
Button v. Strong, 1 Black, 32 ; Ives n . Hartley, 51 Ill. 523; 
Olcott v. The Supervisors, 16 Wall. 678.

6. Whenever any person pursues a public calling, and sustains 
such relations to the public that the people must of necessity 
deal with him, and are under a moral duress to submit to his 
terms if he is unrestrained by law, then, in order to prevent 
extortion and an abuse of his position, the price he may charge 
for his services may be regulated by law. Commonwealth v. 
Duane, 98 Mass. 1 ; State v. Perry, 5 Jones (N. C.) U 252; 
State v. Nixon, id. 258; Bac. Abr. tit. ‘‘ Carriers, D., 
ray’s Lessee et al. v. Hoboken Land and Imp. Co., 18 How. 27 , 
Kirkham v. Shawcrass, 6 T. R. 17; 2 Peake N. I • C. 18 5 
10 M. & W. 415; Ogden v. Saunders, 12 Wheat. 259; Mills v. 
County Commissioners, 4 Ill. 53 ; Trustees of Schools v. Tolman, 

13 id- 37‘ W n.
If grain warehousemen in Chicago “ pursue a pu ic ei 

ployment,” or “ exercise a sort of public office, and sustain 
such relations to the public that all the gram consigne_ 
to “ the greatest grain market in the world must. a60® . 
rily pass through their hands, the State of Illinois, m virtue 
of its unquestionable power to regulate its interna 
merce, may enact laws prescribing maximum rates o 
The storage of grain offered for sale in the mar e s 
State most clearly pertains to its internal or domestic

merce.
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Me . Chief  Just ice  Waite  delivered the opinion of the 
court.

The question to be determined in this case is whether the 
general assembly of Illinois can, under the limitations upon the 
legislative power of the States imposed by the Constitution of 
the United States, fix by law the maximum of charges for the 
storage of grain in warehouses at Chicago and other places in 
the State having not less than one hundred thousand inhabi-
tants, “ in which grain is stored in bulk, and in which the grain 
of different owners is mixed together, or in which grain is stored 
in such a manner that the identity of different lots or parcels 
cannot be accurately preserved.”

It is claimed that such a law is repugnant —
1. To that part of sect. 8, art. 1, of the Constitution of the 

United States which confers upon Congress the power “ to reg-
ulate commerce with foreign nations and among the several 
States; ” '

2. To that part of sect. 9 of the same article which provides * 
that “ no preference shall be given by any regulation of com- 
merce or revenue to the ports of one State over those of 
another; ” and

3. To that part of amendment 14 which ordains that no 
tate shall “deprive any person of life, liberty, or property, 

without due process of law, nor deny to any person within its 
jurisdiction the equal protection of the laws.”

We will consider the last of these objections first.
very statute is presumed to be constitutional. The courts 

Oug t not to declare one to be unconstitutional, unless it is
ar y so. If there is doubt, the expressed will of the legisla-

ture should be sustained. /
The Constitution contains no definition of the word “ deprive,” 

• n . ln the Fourteenth Amendment. To determine its sig- 
usa a t01*’ ^eie^re> *s necessary to ascertain the effect which 
section g1Ven wFen employed in the same or a like con- 

tution of T r^011 the amendment is new in the Consti- 
the Stat ‘ nited States, as a limitation upon the powers of 
“ °£ °ivilized government. It

g Charta, and, in substance if not in form, in 
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nearly or quite all the constitutions that have been from time 
to time adopted by the several States of the Union. By the 
Fifth Amendment, it was introduced into the Constitution of the 
United States as a limitation upon the powers of the national 
government, and by the Fourteenth, as a guaranty against any 
encroachment upon an acknowledged right of citizenship by the 
legislatures of the States.

When the people of the United Colonies separated from 
Great Britain, they changed the form, but not the substance, of 
their government. They retained for the purposes of govern-
ment all the powers of the British Parliament, and through 
their State constitutions, or other forms of social compact, under-
took to give practical effect to such as they deemed necessary 
for the common good and the security of life and property. All 
the powers which they retained they committed to their respec-
tive States, unless in express terms or by implication reserved 
to themselves. Subsequently, when it was found necessary to 
establish a national government for national purposes, a part of 
the powers of the States and of the people of the States was 
granted to the United States and the people of the United 
States. This grant operated as a further limitation upon the 
powers of the States, so that now the governments of the States 
possess all the powers of the Parliament of England, except sue 
as have been delegated to the United States or reserved by t e 
people. The reservations by the people are shown in the pro-
hibitions of the constitutions.
f^When one becomes a member of society, he necessarily pa s 
with some rights or privileges which, as an individua n 
affected by his relations to others, he might retain. “A bo y 
politic,” as aptly defined in the preamble of the Constituíli o  
Massachusetts, “ is a social compact by which the who e p P 
covenants with each citizen, and each citizen wit t e 
people, that all shall be governed by certain laws for e 
mon good.” This does not confer power upon the who e p 
pie to control rights which are purely and exclusive y pn • 
Thorpe. R. ¿ B. Railroad Co., 27 Vt. 143;
the establishment of laws requiring each citizen to so 
himself, and so use his own property, as not 
injure another. This is the very essence of govern 
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has found expression in the maxim sic utere tuo ut alienum non 
lœdas. From this source come the police powers, which, as 
was said by Mr. Chief Justice Taney in the License Cases, 
5 How. 583, “ are nothing more or less than the powers of gov-
ernment inherent in every sovereignty, . . \ that is to say, . . . 
the power to govern men and things.” Under these powers 
the government regulates the conduct of its citizens one towards 
another, and the manner in which each shall use his own prop-
erty, when such regulation becomes necessary for the public^ 
good. In their exercise it has been customary in England from 
'lime immemorial, and in this country from its first colonization, i 
to regulate ferries, common carriers, hackmen, bakers, millers, 
wharfingers, innkeepers, &c., and in so doing to fix a maximum 
of charge to be made for services rendered, accommodations 
furnished, and articles sold. To this day, statutes are to be 
found in many of the States upon some or all these subjects ; 
and we think it has never yet been successfully contended that 
such legislation came within any of the constitutional prohibi-
tions against interference with private property. With the 
Fifth Amendment in force, Congress, in 1820, conferred power 
upon the city of Washington “to regulate ... the rates of 
wharfage at private wharves, . . . the sweeping of chimneys, 
and to fix the rates of fees therefor, . . . and the weight and 
quaity of bread, 3 Stat. 587, sect. 7 ; and, in 1848, “to make 
a necessary regulations respecting hackney carriages and the 

es of fare of the same, and the rates of hauling by cartmen, 
wagoners, carmen, and draymen, and the rates of commission 
ot auctioneers,” 9 id. 224, sect. 2.
ti T aPParent that, down to the time of the adop- 

n o t e Fourteenth Amendment, it was not supposed that
vatU the use’ or even the price of the use, of pri-
witL ^P^rty necessarily deprived an owner of his property 
m h i- Ue process °f law. Under some circumstances they 
law in th'110^ Tlle amendment does not change the
that which 11 Slmply Prevents the States from doing

This b ' 0Perate as such a deprivation.
this dow p nf8 US /°. ^nTulre as to the principles upon which I 
what is .regU a^on rests, in order that we may determine I

1 m and what without its operative effect. Look-
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ing, then, to the common law, from whence came the right 
which the Constitution protects, we find that when private 
property is “ affected with a public interest, it ceases to be 
juris privati only.” This was said by Lord Chief Justice Hale 
more than two hundred years ago, in his treatise De Portibus 
Maris, 1 Harg. Law Tracts, 78, and has been accepted with-
out objection as an essential element in the law of property 
ever since. Property does become clothed with a public 
interest when used in a manner to make it of public conse-
quence, and affect the 'community at large. When, therefore, 
one devotes his property to a use in which the public has an 
interest, he, in effect, grants to the public an interest in that 
use, and must submit to be controlled by the public for the 
common good, to the extent of the interest he has thus cre-
ated. He may withdraw His grant by discontinuing the use; 
but, so long as he maintains the use, he must submit to the 
control.

Thus, as to ferries, Lord Hale says, in his treatise De Jure 
Maris, 1 Harg. Law Tracts, 6, the king has “ a right of fran-
chise or privilege, that no man may set up a common ferry for 
all passengers, without a prescription time out of mind, or a 
charter from the king. He may make a ferry for his own use 
or the use of his family, but not for the common use of all the 
king’s subjects passing that way; because it doth in conse 
quence tend to a common charge, and is become a thing of pu 
lie interest and use, and every man for his passage pays a to , 
which is a common charge, and every ferry ought to be un er 
a public regulation, viz., that it give attendance at due time , 
keep a boat in due order, and take but reasonable toll, or i 
fail in these he is finable.” So if one owns the soil and land-
ing-places on both banks of a stream, he cannot use them or 
the purposes of a public ferry, except upon such term 
conditions as the body politic may from time to time’ imP°® ’ 
and this because the common good requires that all pu ic y 
shall be under the control of the public authorities, 
privilege or prerogative of the king, who in * con . 
only represents and gives another name to the o y p _ 
not primarily for his profit, but for the protection of the p P 
and the promotion of the general welfare.
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And, again, as to wharves and wharfingers, Lord Hale, in his 
treatise De Portibus Maris, already cited, says : —

“ A man, for his own private advantage, may, in a port or town, 
set up a wharf or crane, and may take what rates he and his cus-
tomers can agree for cranage, wharfage, housellage, pesage ; for he 
doth no more than is lawful for any man to do, viz., makes the 
most of his own. ... If the king or subject have a public wharf, 
unto which all persons that come to that port must come and un-
lade or lade their goods as for the purpose, because they are the 
wharfs only licensed by the queen, ... or because there is no 
other wharf in that port, as it may fall out where a port is newly 
erected; in that case there cannot be taken arbitrary and excessive 
duties .for cranage, wharfage, pesage, &c., neither can they be 
enhanced to an immoderate rate; but the duties must be reason-
able and moderate, though settled by the king’s license or charter. 
For now the wharf and crane and other conveniences are affected 
with a public interest, and they cease to be juris privati only ; as 
if a man set out a street in new building on his own land, it is 
now no longer bare private interest, but is affected by a public 
interest.”

This statement of the law by Lord Hale was cited with ap-
probation and acted upon by Lord Kenyon at the beginning of 
the present century, in Bolt v. Stennett, 8 T. R. 606.

nd the same has been held as to warehouses and warehouse-
men. In Aldnutt v. Inglis, 12 East, 527, decided in 1810, it 
appeared that the London Dock Company had built ware- 
^uses in which wines were taken in store at such rates of

ge as the company and the owners might agree upon, 
erwaids the company obtained authority, under the general 
e ousing act, to receive wines from importers before the 

wh th UP°n importation were paid; and the question was, 
mu t vT t cou^ charge arbitrary rates for such storage, or 
rm’ <-r6 Content with a reasonable compensation. Upon this 
Pomt Lord Ellenborough said (p. 537) : -

law and^ that the general principle is favored, both in
upon hia '’UStlCe’ that every man may fix what price he pleases 
pose the "k Property, or the use of it; but if for a particular pur-
use of th^U 1C a HVe & r^ht to resort to his premises and make 

m, an he have a monopoly in them for that purpose, if 
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he will take the benefit of that monopoly, he must, as an equiva-
lent, perform the duty attached to it on reasonable terms. The 
question then is, whether, circumstanced as this company is, by the 
combination of the warehousing act with the act by which they 
were originally constituted, and with the actually existing state of 
things in the port of London, whereby they alone have the ware-
housing of these wines, they be not, according to the doctrine of 
Lord Hale, obliged to limit themselves to a reasonable compensa-
tion for such warehousing. And, according to him, whenever the 
accident of time casts upon a party the benefit of having a legal 
monopoly of landing goods in a public port, as where he is the 
owner of the only wharf authorized to receive goods which happens 
to be built in a port newly erected, he is confined to take reason-
able compensation only for the use of the wharf.”

And further on (p. 539) : —
“ It is enough that there exists in the place and for the commod-

ity in question a virtual monopoly of the warehousing for this pur-
pose, on which the principle of law attaches, as laid down by Loid 
Hale in the passage referred to [that from De Portibus Maris 
already quoted], which includes the good sense as well as the law 
of the subject.”

And in the same case Le Blanc, J., said (p. 541) :

“ Then, admitting these warehouses to be private property, an 
that the company might discontinue this application of them, or 
that they might have made what terms they pleased in the is 
instance, yet having, as they now have, this monopoly, the questio 
is, whether the warehouses be not private property clothe ^it 
public right, and, if so, the principle of law attaches upon t em. 
The privilege, then, of bonding these wines being at presen 
fined by the act of Parliament to the company’s warehouses, is 
not the privilege of the public, and shall not that whic is or 
good of the public attach on the monopoly, that they sha no 
bound to pay an arbitrary but a reasonable rent. u upo 
record the company resist having their demand for ware oi 
confined within any limit; and, though it does not o °w t0 
rent in fact fixed by them is unreasonable, they 0 no _
insist on its being reasonable for the purpose o raismi 
tion. For this purpose, therefore, the question may be
whether they may claim an unreasonable ren . » attaches
private property, yet the principle laid down by Lord Hale attac 
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upon it, that when private property is affected with a public inter-
est it ceases to \>e juris privati only ; and, in case of its dedication 
to such a purpose as this, the owners cannot take arbitrary and 
excessive duties, but the duties must be reasonable.”

We have quoted thus largely the words of these eminent 
expounders of the common law, because, as we think, we find 
in them the principle which supports the legislation we are 
now examining. Of Lord Hale it was once said by a learned 
American judge, —

“In England, even on rights of prerogative, they scan his words 
with as much care as if they had been found in Magna Charta; and 
the meaning once ascertained, they do not trouble themselves to 
search any further.” 6 Cow. (N. Y.) 536, note.

In later times, the same principle came under consideration in 
the Supreme Court of Alabama. That court was called upon, 
m 1841, to decide whether the power granted to the city of 
Mobile to regulate the weight and price of bread was unconsti-
tutional, and it was contended that “ it would interfere with 
the right of the citizen to pursue his lawful trade or calling in 
the mode his judgment might dictate; ” but the court said, 

there is no motive . . . for this interference on the part of 
t e legislature with the lawful actions of individuals, or the 
mode in which private property shall be enjoyed, unless such 
ca mg affects the public interest, or private property is em- 
p oyed in a manner which directly affects the body of the peo- 
hce this State, tavern-keepers are

cense , . . . and the County Court is required, at least once 
year, to settle the rates of innkeepers. Upon the same prin-

.1S °,unde(l the control which the legislature has always 
brid 86 +ln establishment and regulation of mills, ferries, 

ges tUrnpike roads, and other kindred subjects.” Mobile 
futile, 3 Ala. n ..s . 140.

char^pq Same source comes the power to regulate the 
lOn? ° carriers, which was done in England as
and cont^8 d6 year of the reign of William and Mary, 
And in thnUR Until within a comparatively recent period, 
amble, to wit«^ Statute we had the following suggestive pre-

VOL. iv
9
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“ And whereas divers wagoners and other earners, by combina, 
tion amongst themselves, have raised the prices of carriage of goods 
in many places to excessive rates, to the great injury of the trade : 
Be it, therefore, enacted,” &c. 3 W. & M. o. 12, § 24 ; 3 Stat, at 
Large (Great Britain), 481.

Common carriers exercise a sort of public office, and have 
duties to perform in which the public is interested. New Jer-
sey Nav. Co. v. Merchants' Bank, 6 How. 382. Their business 
is, therefore, “ affected with a public interest,” within the mean-
ing of the doctrine which Lord Hale has so forcibly stated.

But we need not go furtheri Enough has already been said 
to show that, when private property is devoted to a public use, 
it is subject to public regulation. It remains only to ascertain 
whether the warehouses of these plaintiffs in error, and the 
business which is carried on there, come within the operation
of this principle.

For this purpose we accept as true the statements of fact 
contained in the elaborate brief of one of the counsel of the 
plaintiffs in error. From these it appears that “ the great pro-
ducing region of the West and North-west sends its grain by 
water and rail to Chicago, where the greater part of it is 
shipped by vessel for transportation to the seaboard by t e 
Great Lakes, and some of it is forwarded by railway to the 
Eastern ports. . . . Vessels, to some extent, are loade in 
the Chicago harbor, and sailed through the St. Lawrence di-
rectly to Europe. . . . The quantity [of grain], receive 
Chicago has made it the greatest grain market in ’
This business has created a demand for means by w ic 
immense quantity of grain can be handled or stored, an 
have been found in grain warehouses, which are common 
called elevators, because the grain is elevated from t e oa 
car, by machinery operated by steam, into the ins PreP^ 
for its reception, and elevated from the. bins, by a i e F ’ 
into the vessel or car which is to carry it on. . . • n 
the largest traffic between the citizens of the country n 
west of Chicago and the citizens of the country lying 
Atlantic coast north of Washington is ingrain w 
through the elevators of Chicago. In this way 
grain is carried on by the inhabitants of seven or eight 
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great States of the West with four or five of the States lying on 
the sea-shore, and forms the largest part of inter-state com-
merce in these States. The grain warehouses or elevators 
in Chicago are immense structures, holding from 300,000 to 
1,000,000 bushels at one time, according to size. They are 
divided into bins of large capacity and great strength. . . . 
They are located with the river harbor on one side and the 
railway tracks on the other; and the grain is run through 
them from car to vessel, or boat to car, as may be demanded in 
the course of business. It has been found impossible to pre-
serve each owner’s grain separate, and this has given rise to a 
system of inspection and grading, by which the grain of differ- 
ent owners is mixed, and receipts issued for the number of 
bushels which are negotiable, and redeemable in like kind, 
upon demand. This mode of conducting the business was in-
augurated more than twenty years ago, and has grown to 
immense proportions. The railways have found it impracti-
cable to own such elevators, and public policy forbids the 
transaction of such business by the carrier; the ownership has, 
t erefore, been by private individuals, who have embarked 
t eir capital and devoted their industry to such business as a 
private pursuit.”

n this connection it must also be borne in mind that, although 
iu 874 there were in Chicago fourteen warehouses adapted to 

is particular business, and owned by about thirty persons, nine 
usiness firms controlled them, and that the prices charged and 
eceived for storage were such “ as have been from year to year 

agree upon and established by the different elevators or ware- 
U8es in the city of Chicago, and which rates have been annu- 

one or more newspapers printed in said city, 
for th IUOn^1 January in each year, as the established rates 
a 6 t^ neX^ ensuing such publication.” . Thus it is 
vast en 1 elevating facilities through which these
must UCti°nS “°f Seven or eiSht Sreat of the West” 

°n the way “to four or five of the States on the sea- 
O'e may be a‘‘virtual” monopoly.

commnJ SUC^ c^rcumsbances it is difficult to see why, if the 
keener or the miller, or the ferryman, or the inn-

e wharfinger, or the baker, or the cartman, or the 
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hackney-coachman, pursues a public employment and exercises 
“ a sort of public office,” these plaintiffs in error do not. They 
stand, to use again the language of their counsel, in the very 
“gateway of commerce,” and take toll from all who pass. 
Their business most certainly “ tends to a common charge, and 
is become a thing of public interest and use.” Every bushel 
of grain for its passage “ pays a toll, which is a common charge,” 
and, therefore, according to Lord Hale, every such warehouse-
man “ ought to be under public regulation, viz., that he . . . 
take but reasonable toll.” Certainly, if any business can be 
clothed “ with a public interest, and cease to be juris privati 
only,” this has been. It may not be made so by the operation 
of the Constitution of Illinois or this statute, but it is by the
facts.

We also are not permitted to overlook the fact that, for some 
reason, the people of Illinois, when they revised their Constitu-
tion in 1870, saw fit to make it the duty of the general assem-
bly to pass laws “ for the protection of producers, shippers, and 
receivers of grain and produce,” art.'13, sect. 7; and by sect. 5 
of the same article, to require all railroad companies receiving 
and transporting grain in bulk or otherwise to deliver the 
same at any elevator to which it might be consigned, that cou 
be reached by any track that was or could be used by sue 
company, and that all railroad companies should permit con 
nections to be made with their tracks, so that any public war 
house, &c., might be reached by the cars on their rai roa s. 
This indicates very clearly that during the twenty years in 
which this peculiar business had been assuming its P1®8® 
“ immense proportions,” something had occurred whic e 
whole body of the people to suppose that remedies sue as are 
usually employed to prevent abuses by virtual monopo i 
might not be inappropriate here. For our purposes we 
assume that, if a state of facts could exist that wo ul d J 7 
such legislation, it actually did exist when the statut 
under consideration was passed. For us the ques i°n 
power, not of expediency. If no state of circumsi an 
exist to justify such a statute, then we may ecare 
because in excess of the legislative power of the 3 ate B 
it could, we must presume it did. Of the propriety of leg^ 
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tive interference within the scope of legislative power, the 
legislature is the exclusive judge.

Neither is it a matter of any moment that no precedent can 
be found for a statute precisely like this. It is conceded that 
the business is one of recent origin, that its growth has been 
rapid, and that it is already of great importance. And it must 
also be conceded that it is a business in which the whole public 
has a direct and positive interest. It presents, therefore, a 
case for the application of a long-known and well-established 
principle in social science, and this statute simply extends the 
law so as to meet this new development of commercial progress. 
There is no attempt to compel these owners to grant the pub-
lic an interest in their property, but to declare their obligations, 
if they use it in this particular manner.

It matters not in this case that these plaintiffs in error had 
built their warehouses and established their business before the 
regulations complained of were adopted. What they did was 
from the beginning subject to the power of the body politic to 
require them to conform to such regulations as might be estab-
lished by the proper authorities for the common good. They 
entered upon their business and provided themselves with the 
means to carry it on subject to this condition. If they did not 
jysh to submit themselves to such interference, they should not 

ave clothed the public with an interest in their concerns.
e same principle applies to them that does to the proprietor 

th a h c^ney'carriage, and as to him it has never been supposed 
e was exempt from regulating statutes or ordinances be- 

e e had purchased his horses and carriage and established 
usiness before the statute or the ordinance was adopted.
is insisted, however, that the owner of property is entitled 

cloth 5aS?aabie compensation for its use, even though it be 
iidin’ i a interest, and that what is reasonable is a 
J^cial and not a legislative question.
wise I ^een shown, the practice has been other-
been cu^ C°Un^ries w^er® the common law prevails, it has 
declare ^rom time immemorial for the legislature to 
circumsta & 8 a reasonable compensation under such 
^^mum^PVA0^ more Properly speaking, to fix a

y n which any charge made would be unreason-

*1 Q9 löu
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able. Undoubtedly, in mere private contracts, relating to mat-
ters in which the public has no interest, what is reasonable 
must be ascertained judicially. But this is because the legis-
lature has no control over such a contract. So, too, in matters 
which do affect the public interest, and as to which legislative 
control may be exercised, if there are no statutory regulations 
upon the subject, the courts must determine what is reasonable. 
The controlling fact is the power to regulate at all. If that 
exists, the right to establish the maximum of charge, as one of the 
means of regulation, is implied. In fact, the common-law rule, 
which requires the charge to be reasonable, is itself a regulation 
as to price. Without it the owner could make his rates at will, 
and compel the public to yield to his terms, or forego the use.

But a mere common-law regulation of trade or business may 
be changed by statute. A person has no property, no vested 
interest, in any rule of the common law. That is only one of 
the forms of municipal law, and is no more sacred than any 
other. Rights of property which have been created by the 
common law cannot be taken away without due process; but 
the law itself, as a rule of conduct, may be changed at the will, 
or even at the whim, of the legislature, unless prevented by 
constitutional limitations. Indeed, the great office of statutes 
is to remedy defects in the common law as they are develope , 
and to adapt it to the changes of time and circumstances, 
limit the rate of charge for services rendered in a public em-
ployment, or for the use of property in which the public has a 
interest, is only changing a regulation which existed e ore. 
It establishes no new principle in the law, but only gives a new 
effect to an old one. . , .

We know that this is a power which may be abused; 
that is no argument against its existence. For protec i 
against abuses by legislatures the people must resort to t e po 
not to the courts. f

After what has already been said, it is unnecessary 0 
at length to the effect of the other provision of the Four 
Amendment which is relied upon, viz., that no a , 
“ deny to any person within its jurisdiction t e e<lua y 
tion of the laws.” Certainly, it cannot be elaunedI 
prevents the State from regulating the fares o c 
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charges of draymen in Chicago, unless it does the same thing 
in every other place within its jurisdiction. But, as has been 
seen, the power to regulate the business of warehouses depends 
upon the same principle as the power to regulate hackmen and 
draymen, and what cannot be done in the one case in this par-
ticular cannot be done in the other.

We come now to consider the effect upon this statute of the 
power of Congress to regulate commerce.

It was very properly said in the case of the State Tax on 
Railway Gross Receipts, 15 Wall. 293, that “it is not every thing 
that affects commerce that amounts to a regulation of it, within • 
the meaning of the Constitution.” The warehouses of these 
plaintiffs in error are situated and their business carried on exclu-
sively within the limits of the State of Illinois. They are used 
as instruments by those engaged in State as well as those en-
gaged in inter-state commerce, but they are no more necessa-
rily a part of commerce itself than the dray or the cart by 
which, but for them, grain would be transferred from one rail-
road station to another. Incidentally they may become con-
nected with inter-state commerce, but not necessarily so. Their 
regulation is a thing of domestic concern, and, certainly, until 

ongress acts in reference to their inter-state relations, the State 
play exercise all the powers of government over them, even though 
m so doing it may indirectly operate upon commerce outside its 
mmediate jurisdiction. We do not say that a case may not arise 

in w ich it will be found that a State, under the form of regu- 
ng its own affairs, has encroached upon the exclusive domain 

th t °ngreSS respect to inter-state commerce, but we do say 
nA’? P°n ^ac^s as they are represented to us in this record,
that has not been done.
nr? »A ^ema^^ng objection, to wit, that the statute in its 
of th©1!! sect. 9, art. 1, of the. Constitution
on? Si nited States, because it gives preference to the ports of 
sinal a 6 °Ver ^ose another, may be disposed of by the 
of the remark ^a^ ^is provision operates only as a limitation 
in Congress’ and in no respect affects the States
7 Ration of their domestic affairs.

repugn therefore, that the statute in question is not 
o the Constitution of the United States, and that 
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there is no error in the judgment. In passing upon this case 
we have not been unmindful of the vast importance of the 
questions involved. This and cases of a kindred character were 
argued before us more than a year ago by most eminent coun-
sel, and in a manner worthy of their well-earned reputations. 
We have kept the cases long under advisement, in order that 
their decision might be the result of our mature deliberations.

Judgment affirmed.

Mr . Just ice  Fiel d  and Mr . Jus tice  Strong  dissented.

Mr . Justi ce  Field . I am compelled to dissent from the de-
cision of the court in this case, and from the reasons upon which 
that decision is founded. The principle upon which the opinion 
of the majority proceeds is, in my judgment, subversive of the 
rights of private property, heretofore believed to be protected by 
constitutional guaranties against legislative interference, and is 
in conflict with the authorities cited in its support.

The defendants had constructed their warehouse and elevator 
in 1862 with their own means, upon ground leased by them for 
that purpose, and from that time until the filing of the infor 
mation against them had transacted the business of receiving 
and storing grain for hire. The rates of storage charge y 
them were annually established by arrangement with the ow 
ers of different elevators in Chicago, and were published m t e 
month of January. In 1870 the State of Illinois adopted a new 
constitution, and by it “ all elevators or storehouses w ere gram 
or other property is stored for a compensation, w et er 
property stored be kept separate or not, are declare to p 
lie warehouses.” . .

In April, 1871, the legislature of the State passed an 
regulate these warehouses, thus declared to be pu ic, an 
warehousing and inspection of grain, and to give e e 
article of the Constitution. By that act public ware ou 
defined in the Constitution, were divided into three c a , 
first of which embraced all warehouses, elevators, or g 
located in cities having not less than one hun re &
habitants, in which grain was stored in bulk, and * 
different owners was mixed together, or store in
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that the identity of different lots or parcels could not be accu-
rately preserved. To this class the elevator of the defendants 
belonged. The act prescribed the maximum of charges which 
the proprietor, lessee, or manager of the warehouse was allowed 
to make for storage and handling of grain, including the cost 
of receiving and delivering it, for the first thirty days or any 
part thereof, and for each succeeding fifteen days or any part 
thereof; and it required him to procure from the Circuit Court 
of the county a license to transact business as a public ware-
houseman, and to give a bond to the people of the State in the 
penal sum of $10,000 for the faithful performance of his duty 
as such warehouseman of the first class, and for his full and 
unreserved compliance with all laws of the State in relation 
thereto. The license was made revocable by the Circuit Court 
upon a summary proceeding for any violation of such laws. 
And a penalty was imposed upon every person transacting 
business as a public warehouseman of the first class, without 
first procuring a license, or continuing in such business after 
his license had been revoked, of not less than $100 or more 
than $500 for each day on which the business was thus 
carried on. The court was also authorized to refuse for one 
year to renew the license, or to grant a new one to any person 
w ose license had been revoked. The maximum of charges 
prescribed by the act for the receipt and storage of grain 
was different from that which the defendants had previously 

urged, and which had been agreed to by the owners of the 
fl ln* ,M°le extended periods of storage were required of 

em an they formerly gave for the same charges. What 
y ormerly charged for the first twenty days of storage, the 
a owed them to charge only for the first thirty days of 

ten they formerly charged for each succeeding
onl f a ^er twenty, the act allowed them to charge 
d(2?r eachisucc>eeding fifteen days after the first thirty. The 
nronpr^n•S, that they had a right to use their own
the eai manner as they desired, not inconsistent with
of thp i • i . °thers to a like use, and denying the power 
their rpt v ^ & Pr^ces ^or the use of their property, and
act bv tak*68 1U Connecti°n with it, refused to comply with the 

ng out the license and giving the bond required,
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but continued to carry on the business and to charge for receiv-
ing and storing grain such prices as they had been accustomed 
to charge, and as had been agreed upon between them and the 
owners of the grain. For thus transacting their business with-
out procuring a license, as required by the act, they were prose-
cuted and fined, and the judgment against them was affirmed 
by the Supreme Court of the State.

The question presented, therefore, is one of the greatest im-
portance, — whether it is within the competency of a State to 
fix the compensation which an individual may receive for the use 
of his own property in his private business, and for his services 
in connection with it.

The declaration of the Constitution of 1870, that private 
buildings used for private purposes shall be deemed public in-
stitutions, does not make them so. The receipt and storage of 
grain in a building erected by private means for that purpose 
does not constitute the building a public warehouse. There is 
no magic in the language, though used by a constitutional con-
vention, which can change a private business into a public one, 
or alter the character of the building in which the business is 
transacted. A tailor’s or a shoemaker’s shop would still retain 
its private character, even though the assembled wisdom of the 
State should declare, by organic act or legislative ordinance, that 
such a place was a public workshop, and that the workmen were 
public tailors or public shoemakers. One might as well at 
tempt to change the nature of colors, by giving them a new 
designation. The defendants were no more public warehouse-
men, as justly observed by counsel, than the merchant w 
sells his merchandise to the public is a public merchant, or 
blacksmith who shoes horses for the public is a public 
smith ; and it was a strange notion that by calling t em so 
they would be brought under legislative control. .

The Supreme Court of the State divided, it is true, y 
three to two of its members — has held that this legis a ion w . 
a legitimate exercise of State authority over private 
and the Supreme Court of the United States, two on y 
members dissenting, has decided that there is not mg 
Constitution of the United States, or its recent 
which impugns its validity. It is, therefore, wi 1 
presume to question the soundness of the decision.



Oct. 1876.] Munn  v . Illin ois . 139

The validity of the legislation was, among other grounds, 
assailed in the State court as being in conflict with that provi-
sion of the State Constitution which declares that no person 
shall be deprived of life, liberty, or property without due pro-
cess of law, and with that provision of the Fourteenth Amend-
ment of the Federal Constitution which imposes a similar 
restriction upon the action of the State. The State court held, 
in substance, that the constitutional provision was not violated 
so long as the owner was not deprived of the title and posses-
sion of his property; and that it did not deny to the legislature 
the power to make all needful rules and regulations respecting 
the use and enjoyment of the property, referring, in support 
of the position, to instances of its action in prescribing the inter-
est on money, in establishing and regulating public ferries and 
public mills, and fixing the compensation in the shape of tolls, 
and in delegating power to municipal bodies to regulate the 
charges of hackmen and draymen, and the weight and price of 
bread. In this court the legislation was also assailed on the 
same ground, our jurisdiction arising upon the clause of the 
Fourteenth Amendment, ordaining that no State shall deprive 
any person of life, liberty, or property without due process of 
aw. But it would seem from its opinion that the court holds 
at property loses something of its private character when 

employed in such a way as to be generally useful. The doc- 
rine declared is that property “ becomes clothed with a public 
n erest when used in a manner to make it of public conse- 

an^ the community at large;” and from such 
mg the right of the legislature is deduced to control the 

0 the property, and to determine the compensation which 
ne owner may receive for it. When Sir Matthew Hale, and 

bv 8P°ke property as affected
- 1°^^res^and ceasing from that cause to be juris

riebt 6 ceasfnS to be held merely in private
bc ’ referred to property dedicated by the owner to pub- 
govere8, the use of which was granted by the
confer d ’tt 1 connection with which special privileges were 
right h + nless the property was thus dedicated, or some 
either b °Wß the g°vernment was held with the property, 

y specific grant or by prescription of so long a time as 
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to imply a grant originally, the property was not affected by 
any public interest so as to be taken out of the category of 
property held in private right. But it is not in any such sense 
that the terms “ clothing property with a public interest ” are 
used in this case. From the nature of the business under con-
sideration — the storage of grain —which, in any sense in which 
the words can be used, is a private business, in which the pub-
lic are interested only as they are interested in the storage of 
other products of the soil, or in articles of manufacture, it is 
clear that the court intended to declare that, whenever one 
devotes his property to a business which is useful to the pub-
lic, — “ affects the community at large,” — the legislature can 
regulate the compensation which the owner may receive for its 
use, and for his own services in connection with it. “ When, 
therefore,” says the court, “ one devotes his property to a use 
in which the public has an interest, he, in effect, grants to the 
public an interest in that use, and must submit to be controlled 
by the public for the common good, to the extent of the inter-
est he has thus created. He may withdraw his grant by dis-
continuing the use; but, so long as he maintains the use, he must 
submit to the control.” The building used by the defendants 
was for the storage of grain: in such storage, says the court, 
the public has an interest; therefore the defendants, by devot-
ing the building to that storage, have granted the public an 
interest in that use, and must submit to have their compensa-
tion regulated by the legislature.

If this be sound law, if there be no protection, either in the 
principles upon which our republican government is founde , 
or in the prohibitions of the Constitution against such invasion 
of private rights, all property and all business in the State are 
held at the mercy of a majority of its legislature. The public 
has no greater interest in the use of buildings for the storage 
of grain than it has in the use of buildings for the residences 
of families, nor, indeed, any thing like so great an interes , 
and, according to the doctrine announced, the legislature may 
fix the rent of all tenements used for residences, without re er 
ence to the cost of their erection. If the owner does not J e 
the rates prescribed, he may cease renting his houses. He as 
granted to the public, says the court, an interest in the use o 
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buildings, and “ he may withdraw his grant by discontinuing 
the use; but, so long as he maintains the use, he must submit 
to the control.” The public is interested in the manufacture 
of cotton, woollen, and silken fabrics, in the construction of 
machinery, in the printing and publication of books and peri-
odicals, and in the making of utensils of every variety, useful 
and ornamental; indeed, there is hardly an enterprise or busi-
ness engaging the attention and labor of any considerable por-
tion of the community, in which the public has not an interest 
in the sense in which that term is used by the court in its opin-
ion ; and the doctrine which allows the legislature to interfere 
with and regulate the charges which the owners of property 
thus employed shall make for its use, that is, the rates at 
which all these different kinds of business shall be carried on, 
has never before been asserted, so far as I am aware, by any 
judicial tribunal in the United States.

The doctrine of the State court, that no one is deprived of 
his property, within the meaning of the constitutional inhibi-
tion, so long as he retains its title and possession, and the doc-
trine of this court, that, whenever one’s property is used in 
such a manner as to affect the community at large, it becomes 
by that fact clothed with a public interest, and ceases to be 
juris privati only, appear to me to destroy, for all useful pur-
poses, the efficacy of the constitutional guaranty. All that is 

eneficial in property arises from its use, and the fruits of that 
use, and whatever deprives a person of them deprives him of 
all that is desirable or valuable in the title and possession. If 
t e constitutional guaranty extends no further than to prevent 
a eprivation of title and possession, and allows a deprivation 
o . use, and the fruits of that use, it does not merit the enco-
miums it has received. Unless I have misread the history of 

e provision now incorporated into all our State constitutions, 
an y the Fifth and Fourteenth Amendments into our Federal 

onstitution, and have misunderstood the interpretation it has 
n°^ ^us limited in its scope, and thus impotent

V has a much more extended operation than either
to b ’ °r ^ederai has given to it. The provision, it is 
H e ° served, places property under the same protection as 

an iberty. Except by due process of law, no State can 
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deprive any person of either. The provision has been supposed 
to secure to every individual the essential conditions for the 
pursuit of happiness ; and for that reason has not been hereto-
fore, and should never be, construed in any narrow or restricted 
sense.

No State “ shall deprive any person of life, liberty, or prop-
erty without due process of law,” says the Fourteenth Amend-
ment to the Constitution. By the term “ life,” as here used, 
something more is meant than mere animal existence. The 
inhibition against its deprivation extends to all those limbs 
and faculties by which life is enjoyed. The provision equally 
prohibits the mutilation of the body by the amputation of an 
arm or leg, or the putting out of an eye, or the destruction 
of any other organ of the body through which the soul com-
municates with the outer world. The deprivation not only 
of life, but of whatever God has given to every one with life, 
for its growth and enjoyment, is prohibited by the provision 
in question, if its efficacy be not frittered away by judicial 
decision.

By the term “ liberty,” as used in the provision, something 
more is meant than mere freedom from physical restraint or 
the bounds of a prison. It means freedom to go where one may 
choose, and to act in such manner, not inconsistent with t e 
equal rights of others, as his judgment may dictate for the pro-
motion of his happiness; that is, to pursue such callings and 
avocations as may be most suitable to develop his capacities, 
and give to them their highest enjoyment.

The same liberal construction which is required for the pro* 
tection of life and liberty, in all particulars in which life an 
liberty are of any value, should be applied to the protection o 
private property. If the legislature of a State, under pretence 
of providing for the public good, or for any other reason, can 
determine, against the consent of the owner, the uses to w 
private property shall be devoted, or the prices which 
owner shall receive for its uses, it can deprive him of the Pr0P 
erty as completely as by a special act for its confiscation 
destruction. If, for instance, the owner is prohibits 
using his building for the purposes for which it was des^>n^ 
it is of little consequence that he is permitted to retain 
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title and possession; or, if he is compelled to take as compen-
sation for its use less than the expenses to which he is sub-
jected by its ownership, he is, for all practical purposes, deprived 
of the property, as effectually as if the legislature had ordered 
his forcible dispossession. If it be admitted that the legisla-
ture has any control over the compensation, the extent of that 
compensation becomes a mere matter of legislative discretion. 
The amount fixed will operate as a partial destruction of the 
value of the property, if it fall below the amount which the 
owner would obtain by contract, and, practically, as a complete 
destruction, if it be less than the cost of retaining its possession. 
There is, indeed, no protection of any value under the constitu-
tional provision, which does not extend to the use and income 
of the property, as well as to its title and possession.

This court has heretofore held in many instances that a con-
stitutional provision intended for the protection of rights of 
private property should be liberally construed. It has so held 
in the numerous cases where it has been called upon to give 
effect to the provision prohibiting the States from legislation 
impairing the obligation of contracts; the provision being con-
strued to secure from direct attack not only the contract itself, 
but all the essential incidents which give it value and enable 
its owner to enforce it. Thus, in Bronson v. Kinzie, reported 
in the 1st of Howard, it was held that an act of the legislature 
of Illinois, giving to a mortgagor twelve months within which 
to redeem his mortgaged property from a judicial sale, and 
prohibiting its sale for less than two-thirds of its appraised 
va ue, was void as applied to mortgages executed prior to its 
passage. It was contended, in support of the act, that it 
a ected only the remedy of the mortgagee, and did not impair 

. ® contract; but the court replied that there was no substan- 
ia ifference between a retrospective law declaring a particu- 

contract to be abrogated and void, and one which took 
way all remedy to enforce it, or incumbered the remedy with 

itn T°nS rendered it useless or impracticable to pursue 
., nd’ referring to the constitutional provision, the court

»speaking through Mr. Chief Justice Taney, that “it would 
it to U8^ memory the distinguished men who framed 

’ ° suppose that it was designed to protect a mere barren and 
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abstract right, without any practical operation upon the busi-
ness of life. It was undoubtedly adopted as a part of the Con-
stitution for a great and useful purpose. It was to maintain 
the integrity of contracts, and to secure their faithful execu-
tion throughout this Union, by placing them under the protec-
tion of the Constitution of the United States. And it would
but ill become this court, under any circumstances, to depart 
from the plain meaning of the words used, and to sanction a 
distinction between the right and the remedy, which would 
render this provision illusive and nugatory, mere words of 
form, affording no protection and producing no practical re-
sult.”

And in Pumpelly v. Green Bay Company, 13 Wall. 177, the 
language of the court is equally emphatic. That case arose in 
Wisconsin, the constitution of which declares, like the consti-
tutions of nearly all the States, that private property shall not 
be taken for public use without just compensation; and thia 
court held that the flooding of one’s land by a dam constructed 
across a river under a law of the State was a taking within 
the prohibition, and required compensation to be made to the 
owner of the land thus flooded. The court, speaking through 
Mr. Justice Miller, said: —

“ It would be a very curious and unsatisfactory result, if, in con-
struing a provision of constitutional law, always understood to have 
been adopted for protection and security to the rights of the indi-
vidual as against the government, and which has received the com-
mendation of jurists, statesmen, and commentators, as placing the 
just principles of the common law on that subject beyond the 
power of ordinary legislation to change or control them, it shall be 
held that, if the government refrains from the absolute conversion 
of real property to the uses of the public, it can destroy its value 
entirely, can inflict irreparable and permanent injury to any extent, 
can, in effect, subject it to total destruction without making any 
compensation, because, in the narrowest sense of the word, it is no 
taken for the public use. Such a construction would perveit t e 
constitutional provision into a restriction on the rights of the ci i 
zen, as those rights stood at the common law, instead of the gov 
ernment, and make it an authority for invasion of private ng 
under the pretext of the public good, which had no warrant m t 
laws or practices of our ancestors.”
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The views expressed in these citations, applied to this case, 
would render the constitutional provision invoked by the de-
fendants effectual to protect them in the uses, income, and 
revenues of their property, as well as in its title and possession. 
The construction actually given by the State court and by this 
court makes the provision, in the language of Taney, a protec-
tion to “ a mere barren and abstract right, without any practi-
cal operation upon the business of life,” and renders it “ illusive 
and nugatory, mere words of form, affording no protection and 
producing no practical result.”

The power of the State over the property of the citizen under 
the constitutional guaranty is well defined. The State may 
take his property for public uses, upon just compensation being 
made therefor. It may take a portion of his property by way 
of taxation for the support of the government. It may control 
the use and possession of his property, so far as may be neces-
sary for the protection of the rights of others, and to secure to 
them the equal use and enjoyment of their property. The doc-
trine that each one must so use his own as not to injure his 
neighbor — sic utere tuo ut alienum non Icedas — is the rule by 
which every member of society must possess and enjoy his 
property; and all legislation essential to secure this common 
and equal enjoyment is a legitimate exercise of State authority, 

xcept in cases where property may be destroyed to arrest a 
conflagration or the ravages of pestilence, or be taken under the 
pressure of an immediate and overwhelming necessity to pre-
vent a public calamity, the power of the State over the prop-
erty of the citizen does not extend beyond such limits.
. It is true that the legislation which secures to all protection 
in their rights, and the equal use and enjoyment of their prop-
erty, embraces an almost infinite variety of subjects. Whatever 
a ects the peace, good order, morals, and health of the commu- 
ity, comes within its scope ; and every one must use and enjoy 

. property subject to the restrictions which such legislation 
poses. What is termed the police power of the State, which, 

tQ0^11 6 ^an^ua^e °^en used respecting it, one would suppose 
an undefined and irresponsible element in government, 

co 011 y interfere with the conduct of individuals in their inter- 
6 with each other, and in the use of their property, so far 
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as may be required to secure these objects. The compensation 
which the owners of property, not having any special rights or 
privileges from the government in connection with it, may de-
mand for its use, or for their own services in union with it, forms 
no element of consideration in prescribing regulations for that 
purpose. If one construct a building in a city, the State, or 
the municipality exercising a delegated power from the State, 
may require its walls to be of sufficient thickness for the uses 
intended ; it may forbid the employment of inflammable mate-
rials in its construction, so as not to endanger the safety of his 
neighbors; if designed as a theatre, church, or public hall, it 
may prescribe ample means of egress, so as to afford facility for 
escape in case of accident; it may forbid the storage in it of 
powder, nitro-glycerine, or other explosive material; it may 
require its occupants daily to remove decayed vegetable and 
animal matter, which would otherwise accumulate and engender 
disease; it may exclude from it all occupations and business 
calculated to disturb the neighborhood or infect the air. In-
deed, there is no end of regulations with respect to the use of 
property which may not be legitimately prescribed, having for 
their object the peace, good order, safety, and health of the 
community, thus securing to' all the equal enjoyment of their 
property ; but in establishing these regulations it is evident 
that compensation to the owner for the use of his property, or 
for his services in union with it, is not a matter of any impor-
tance : whether it be one sum or another does not affect the 
regulation, either in respect to its utility or mode of enforce-
ment. One may go, in like manner, through the whole ^un‘ 
of regulations authorized by legislation, State or municipa, 
under what is termed the police power, and in no instance wi 
he find that the compensation of the owner for the use of is 
property has any influence in establishing them. It is on y 
where some right oi privilege is conferred by the governme 
or municipality upon the owner, which he can use in connection 
with his property, or by means of which the use of his proper y 
is rendered more valuable to him, or he thereby enjoys an 
advantage over others, that the compensation to be receive ^y 
him becomes a legitimate matter of regulation. Submission 
the regulation of compensation in such cases is an imp ie 



Oct. 1876.] Munn  v . Ill ino is . 147

dition of the grant, and the State, in exercising its power of 
prescribing the compensation, only determines the conditions 
upon which its concession shall be enjoyed. When the privi-
lege ends, the power of regulation ceases.

Jurists and writers on public law find authority for the exer-
cise of this police power of the State and the numerous regula-
tions which it prescribes in the doctrine already stated, that 
every one must use and enjoy his property consistently with the 
rights of others, and the equal use and enjoyment by them of 
their property. “ The police power of the State,” says the 
Supreme Court of Vermont, “extends to the protection of the 
lives, limbs, health, comfort, and quiet of all persons, and the pro-
tection of all property in the State. According to 'the maxim, sic 
utere tuo ut alienum non Icedas, which, being of universal appli-
cation, it must, of course, be within the range of legislative 
action to define the mode and manner in which every one may 
so use his own as not to injure other8.” Thorpe v. Rutland $ 
Burlington Railroad Co., 27 Vt. 149. “We think it a settled 
principle growing out of the nature of well-ordered civil society,” 
says the Supreme Court of Massachusetts, “ that every holder 
of property, however absolute and unqualified may be his title, 
holds it under the implied liability that his use of it shall not 
oe. injurious to the equal enjoyment of others having an equal 
right to the enjoyment of their property, nor injurious to the 
rights of the community y Commonwealth v. Alger, 7 Cush. 84. 
In his Commentaries, after speaking of the protection afforded 
by the Constitution to private property, Chancellor Kent 
says:—

“But though property be thus protected, it is still to be under- 
stoo that the law-giver has the right to prescribe the mode and 
nianner of using it, so far as may be necessary to prevent the abuse 

i e right, to the injury or annoyance of others, or of the public. 
e government may, by general regulations, interdict such uses 
property as would create nuisances and become dangerous to the 

ves, or health, or peace, or comfort of the citizens. Unwholesome
es, slaughter-houses, operations offensive to the senses, the 

the h8^!^ ^°Y^er’ application of steam-power to propel cars, 
ma with combustible materials, and the burial of the dead, 

ya e interdicted by law, in the midst of dense masses of pop-
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ulation, on the general and rational principle that every person 
ought so to use his property as not to injure his neighbors, and that 
private interests must be made subservient to the general interests 
of the community. 2 Kent, 340.

The Italics in these citations are mine. The citations show 
what I have already stated to be the case, that the regulations 
which the State, in the exercise of its police power, authorizes 
with respect to the use of property are entirely independent of 
any question of compensation for such use, or for the services of 
the owner in connection with it.

There is nothing in the character of the business of the 
defendants as warehousemen which called for the interference 
complained of in this case. Their buildings are not nuisances; 
their occupation of receiving and storing grain infringes upon 
no rights of others, disturbs no neighborhood, infects not the 
air, and in no respect prevents others from using and enjoying 
their property as to them may seem best. The legislation in 
question is nothing less than a bold assertion of absolute power 
by the State to control at its discretion the property and busi-
ness of the citizen, and fix the compensation he shall receive. 
The will of the legislature is made the condition upon which 
the owner shall receive the fruits of his property and the just 
reward of his labor, industry, and enterprise. “ That govern-
ment,” says Story, “ can scarcely be deemed to be free where 
the rights of property are left solely dependent upon the will 
of a legislative body without any restraint. The fundamental 
maxims of a free govermiient seem to require that the rig ts 
of personal liberty and private property should be held sacred. 
Wilkeson v. Leland, 2 Pet. 657. The decision of the court in 
this case gives unrestrained license to legislative will.

The several instances mentioned by counsel in the argument, 
and by the court in its opinion, in which legislation has fixe 
the compensation which parties may receive for the use of then1 
property and services, do not militate against the views I have 
expressed of the power of the State over the property of t ® 
citizen. They were mostly cases of public ferries, bridges, an 
turnpikes, of wharfingers, hackmen, and draymen, and of inter 
est on money. In all these cases, except that of interes o 
money, which I shall presently notice, there was some specia 
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privilege granted by the State or municipality; and no one, I 
suppose, has ever contended that the State had not a right to 
prescribe the conditions upon which such privilege should be 
enjoyed. The State in such cases exercises no greater right 
than an individual may exercise over the use of his own prop-
erty when leased or loaned to others. The conditions upon 
which the privilege shall be enjoyed being stated or implied 
in the legislation authorizing-its grant, no right is, of course, 
impaired by their enforcement. The recipient of the privilege, 
in effect, stipulates to comply with the conditions. It matters 
not how limited the privilege conferred, its acceptance implies 
an assent to the regulation of its use and the compensation 
for it. The privilege which the hackman and drayman have 
to the use of stands on the public streets, not allowed to the 
ordinary coachman or laborer with teams, constitutes a sufficient 
warrant for the regulation of their fares. In the case of the 
warehousemen of Chicago, no right or privilege is conferred by 
the government upon them; and hence no assent of theirs can 
be alleged to justify any interference with their charges for the 
use of their property.

The quotations from the writings of Sir Matthew Hale, so far 
from supporting the positions of the court, do not recognize the 
interference of the government, even to the extent which I have 
admitted to be legitimate. They state merely that the franchise 
o a public ferry belongs to the king, and cannot be used by the 
su ject except by license from him, or prescription time out of 
nund, and that when the subject has a public wharf by license 
rom the king, or from having dedicated his private wharf to 

e public, as in the case of a street opened by him through his 
wn land, he must allow the use of the wharf for reasonable 

an moderate charges. Thus, in the first quotation which is
en rom his treatise De Jure Maris, Hale says that the king 

a right of franchise or privilege, that no man may set up 
out n^mOn Jerry f°r aU passengers without a prescription time 
for h' min °r a c^ar^er lrom the. king. He may make a ferry 
mon °Wf USe °r USe family, but not for the com- 
doth^86 ° s subjects passing that way; because it
thin conse9ucnt tend to a common charge, and is become a 

a pu lie interest and use, and every man for his passage 
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pays a toll, which is a common charge, and every ferry ought 
-to be under a public regulation, viz., that it give attendance at 
due times, keep a boat in due order, and take but reasonable 
toll; for if he fail in these he is finable.” Of course, one who 
obtains a license from the king to establish a public ferry, at 
which “ every man for his passage pays a toll,” must take it on 
condition that he charge only reasonable toll, and, indeed, sub-
ject to such regulations as the king may prescribe.

In the second quotation, which is taken from his treatise De 
Portibus Maris, Hale says: —

“ A man, for his own private advantage, may, in a port or town, 
set up a wharf or crane, and may take what rates he and his cus-
tomers can agree for cranage, wharfage, housellage, pesage; for he 
doth no more than is lawful for any man to do, viz., makes the 
most of his own. If the king or subject have a public wharf, 
unto w’hich all persons that come to that port must come and un-
lade or lade their goods as for the purpose, because they are the 
wharves only licensed by the king, or because there is no 
other wharf in that port, as it may fall out where a port is newly 
erected, in that case there cannot be taken arbitrary and excessive 
duties for cranage, wTharfage, pesage, &c.; neither can they be en-
hanced to an immoderate rate, but the duties must be reasonable 
and moderate, though settled by the king’s license or charter. 
For now the wharf and crane and other conveniences are affectet 
with a public interest, and they cease to be juris privati only, as 
if a man set out a street in new building on his own land, it is now 
no longer bare private interest, but is affected by the public 
interest.”

The purport of which is, that if one have a public wharf, y 
license from the government or his own dedication, he must 
exact only reasonable compensation for its use. By its de icar 
tion to public use, a wharf is as much brought under the com 
mon-law rule of subjection to reasonable charges as it woul 
if originally established or licensed by the crown. All property 
dedicated to public use by an individual owner, as in the case 
of land for a park or street, falls at once, by force of the e 
cation, under the law governing property appropriated y 
government for similar purposes.

I do not doubt the justice of the encomiums passed upon 
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Matthew Hale as a learned jurist of his day ; but I am unable 
to perceive the pertinency of his observations upon public fer-
ries and public wharves, found in his treatises on “ The Rights 
of the Sea ” and on “ The Ports of the Sea,” to the questions 
presented by the warehousing law of Illinois, undertaking to 
regulate the compensation received by the owners of private 
property, when that property is used for private purposes.

The principal authority cited in support of the ruling of the 
court is that of Alnutt v. Inglis, decided by the King’s Bench, 
and reported in 12 East. But that case, so far from sustaining 
the ruling, establishes, in my judgment, the doctrine that every 
one has a right to charge for his property, or for its use, what-
ever he pleases, unless he enjoys in connection with it some 
right or privilege from the government not accorded to others; 
and even then it only decides what is above stated in the quo-
tations from Sir Matthew Hale, that he must submit, so long as 
he retains the right or privilege, to reasonable rates. In that 
case, the London Dock Company, under certain acts of Parlia-
ment, possessed the exclusive right of receiving imported goods 
into their warehouses before the duties were paid; and the 
question was whether the company was bound to receive them 
for a reasonable reward, or whether it could arbitrarily fix its 
compensation. In deciding the case, the Chief Justice, Lord 
Ellenborough, said: —

“ There is no doubt that the general principle is favored, both in 
law and justice, that every man may fix what price he pleases upon 
his own property, or the use of it; but if, for a particular purpose, 
the public have a right to resort to his premises and make use of 
t em, and he have a monopoly in them for that purpose, if he will 
take the benefit of that monopoly, he must, as an equivalent, 
perform the duty attached to it on reasonable terms.”

And, coming to the conclusion that the company’s warehouses 
were invested with “ the monopoly of a public privilege,” he 

e d that by law the company must confine itself to take rea-
sonable lates ; and added, that if the crown should thereafter 

ink it advisable to extend the privilege more generally to 
er persons and places, so that the public would not be re- 

ained from exercising a choice of warehouses for the purpose, 
e company might be enfranchised from the restriction which 
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attached to a monopoly; but, so long as its warehouses were 
the only places which could be resorted to for that purpose, the 
company was bound to let the trade have the use of them for 
a reasonable hire and reward. The other judges of the court 
placed their concurrence in the decision upon the ground that 
the company possessed a legal monopoly of the business, having 
the only warehouses where goods imported could be lawfully 
received without previous payment of the duties. From this 
case it appears that it is only where some privilege in the 
bestowal of the government is enjoyed in connection with the 
property, that it is affected with a public interest in any proper 
sense of the terms. It is the public privilege conferred with 
the use of the property which creates the public interest in it.

In the case decided by the Supreme Court of Alabama, where 
a power granted to the city of Mobile to license bakers, and to 
regulate the weight and price of bread, was sustained so far as 
regulating the weight of the bread was concerned, no question 
was made as to the right to regulate the price. 3 Ala. 137. 
There is no doubt of the competency of the State to prescribe 
the weight of a loaf of bread, as it may declare what weight 
shall constitute a pound or a ton. But I deny the power of 
any legislature under our government to fix the price which 
one shall receive for his property of any kind. If the power 
can be exercised as to one article, it may as to all articles, an 
the prices of every thing, from a calico gown to a city mansion, 
may be the subject of legislative direction.

Other instances of a similar character may, no doubt, ® 
cited of attempted legislative interference with the rights of 
property. The act of Congress of 1820, mentioned by the 
court, is one of them. There Congress undertook to confer 
upon the city of Washington power to regulate the rates o 
wharfage at private wharves, and the fees for sweeping chim 
neys. Until some authoritative adjudication is had upon these 
and similar provisions, I must adhere, notwithstanding the eg 
islation, to my opinion, that those who own property have t 
right to fix the compensation at which they will allow its use, 
and that those who control services have a right to fix the com 
pensation at which they will be rendered. The chimn y 
sweeps may, I think, safely claim all the compensation w 
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they can obtain by bargain for their work. In the absence of 
any contract for property or services, the law allows only a 
reasonable price or compensation; but what is a reasonable 
price in any case will depend upon a variety of considerations, 
and is not a matter for legislative determination.

The practice of regulating by legislation the interest receiv-
able for the use of money, when considered with reference to 
its origin, is only the assertion of a right of the government to 
control the extent to which a privilege granted by it may be 
exercised and enjoyed. By the ancient common law it was 
unlawful to take any money for the use of money: all who did 
so were called usurers, a term of great reproach, and were 
exposed to the censure of the church; and if, after the death 
of a person, it was discovered that he had been a usurer whilst 
living, his chattels were forfeited to the king, and his lands 
escheated to the lord of the fee. No action could be maintained 
on any promise to pay for the use of money, because of the 
unlawfulness of the contract. Whilst the common law thus 
condemned all usury, Parliament interfered, and made it lawful 
to take a limited amount of interest. It was not upon the 
theory that the legislature could arbitrarily fix the compensa-
tion which one could receive for the use of property, which, by 
t e general law, was the subject of hire for compensation, that 
Parliament acted, but in order to confer a privilege which the 
common law denied. The reasons which led to this legislation 
originally have long since ceased to exist; and if the legislation 

still persisted in, it is because a long acquiescence in the 
exercise of a power, especially when it was rightfully assumed 
in the first instance, is generally received as sufficient evidence 
of its continued lawfulness. 10 Bac. Abr. 264.*

There were also recognized in England, by the ancient com- 
inon law, certain privileges as belonging to the lord of the 
loanor, which grew out of the state of the country, the condi- 

oii of the people, and the relation existing between him and 

all usu 6 3$ ®iiz-Ci which allows ten per cent interest, recites “ that
ate of 211 ^°r^^en by ^e law of God, is sin, and detestable; ” and the stat
ing in th aimeS *be First, reducing the rate to eight per cent, provided that noth- 
religion or aW S^°U^ ,be “ construed to allow the practice of usury in point of 
who wn. consc’enceJ a clause introduced, it is said, to satisfy the bishops, 
^0 would not vote for the bill without it.
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his tenants under the feudal system. Among these was the 
right of the lord to compel all the tenants within his manor to 
grind their corn at his mill. No one, therefore, could set up a 
mill except by his license, or by the license of the crown, unless 
he claimed the right by prescription, which presupposed a 
grant from the lord or crown, and, of course, with such license 
went the right to regulate the tolls to be received. Woolrych 
on the Law of Waters, c. 6, of Mills. Hence originated the 
doctrine which at one time obtained generally in this country, 
that there could be no mill to grind corn for the public, with-
out a grant or license from the public authorities. It is still, I 
believe, asserted in some States. This doctrine being recog-
nized, all the rest followed. The right to control the toll 
accompanied the right to control the establishment of the mill.

It requires no comment to point out the radical differences 
between the cases of public mills and interest on money, and 
that of the warehouses in Chicago. No prerogative or privi-
lege of the crown to establish warehouses was ever asserted at 
the common law. The business of a warehouseman was, at 
common law, a private business, and is so in its nature. It has 
no special privileges connected with it, nor did the law ever 
extend to it any greater protection than it extended to all other 
private business. No reason can be assigned to justify legisla-
tion interfering with the legitimate profits of that business, that 
would not equally justify an intermeddling with the business of 
every man in the community, so soon, at least, as his business 
became generally useful.

I am of opinion that the judgment of the Supreme Court o 
Illinois should be reversed.

Mr . Justi ce  Stro ng . When the judgment in this case 
was announced by direction of a majority of the court, i was 
well known by all my brethren that I did not concur in 1 • 
It had been my purpose to prepare a dissenting opinion, u 
found no time for the preparation, and I was reluctant to 
sent in such a case without stating my reasons. Mr. us ic 
Field has now stated them as fully as I can, and I concur
what he has said.
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Chicago , Burl ing ton , an d  Quincy  Railr oa .d  Compa ny  
v. Iowa .

1. Railroad companies are carriers for hire. Engaged in a public employment 
affecting the public interest, they are, unless protected by their charters, 
subject to legislative control as to their rates of fare and freight.

2. The Burlington and Missouri River Railroad Company has, within the scope 
of the authority conferred by its charter, and subject to the limitations 
thereby imposed, the power of a natural person to make contracts in refer-
ence to its business. Like such person, it, or its assignee, the plaintiff in 
error, is, under the same circumstances, subject at all times to such laws as 
the general assembly of the State may from time to time enact.

3. A power of government which actually exists is not lost by non-user. The 
fact, therefore, that the power of regulating the maximum rates of fare 
and freight was not exercised for more than twenty years after the incor-
poration of that company is unimportant. Nor does it affect the case, that, 
before the power was exercised, the company had pledged its income as 
security for the payment of debts incurred, and had leased its road to a 
tenant that relied upon the earnings for the means of paying the stipulated 
rent. It could neither grant nor pledge more than it had, and its pledgee or 
tenant took the property subject to the exercise by the State of the same 
powers of regulation which might have been exercised over the company 
itself.

4. The act of the general assembly of the State of Iowa, entitled “ An Act to 
establish reasonable maximum rates of charges for the transportation of 
freight and passengers on the different roads of this State,” approved March 
23, 1874, is not in conflict with sect 4, art. 1, of the Constitution of Iowa, 
which provides that “all laws of a general nature shall have a uniform 
operation,” and that “ the general assembly shall not grant to any citizen, 
or class of citizens, privileges or immunities which, upon the same terms, 
shall not equally belong to all citizens; ” nor is it a regulation of inter-
state commerce.

Appea l  from the Circuit Court of the United States for the 
District of Iowa.

This bill was filed by the Chicago, Burlington, and Quincy 
ailroad Company, a corporation created by the laws of Illi-

nois, for an injunction restraining the Attorney-General of the 
tate of Iowa from prosecuting suits against it or its officers, 

nn er the provisions of an act passed by the legislature of Iowa, 
ntit ed An Act to establish reasonable maximum rates of 

arges for the transportation of freight and passengers on the 
1 erent railroads of this State,” approved March 23, 1874.

• ® COmPlainan^ is the lessee of the Burlington and Mis- 
nn iver Railroad in the State of Iowa; the two roads being 
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connected by a bridge which crosses the Mississippi River at 
Burlington, thus making a continuous and uninterrupted line 
of railroad from Chicago, Ill/, to Plattsmouth, on the Missouri 
River, Iowa.

In constructing its road, the Burlington and Missouri River 
Railroad Company executed sundry mortgages upon its prop-
erty, &c., which are still outstanding.

On Dec. 31,1872, that company leased its road and branches, 
with all their fixtures, appurtenances, and equipments of every 
kind, and all their franchises and privileges, to the complain-
ant in perpetuity, and delivered possession thereof.

By the lease, the complainant covenanted to take immediate 
possession of the demised premises, and to keep the railroad 
and branches equipped, and maintain and operate them in such 
manner as to furnish reasonable accommodations to the public, 
and to pay all taxes and assessments that might be lawfully 
levied, charged, or assessed on the roads and property, or any 
part thereof ; to assume all leases, contracts, bonds, and other 
obligations of whatever kind ; to pay and discharge all debts 
and liabilities of every nature, both principal and interest ; to 
make to the stockholders of the Burlington and Missouri River 
Railroad, and branches, the same amount of dividends per 
share that it should make to its own stockholders, and to grant 
and secure to them the same benefits and emoluments, of every 
description, that its own stockholders might receive, have, or 
become entitled to.

The indebtedness, over and above the expenses of keeping the 
roads in repair and operation, which the complainant became 
liable to pay for the leased roads, amounted to $7,353,950, an 
•the stock of said roads, upon which it obligated itself to pay divi 
dends, amounts to the further sum of $6,532,552.76, and or 
the means of payment it relies upon the earnings of the roa s.

The complainant claims, that, under the provisions o t e 
laws of Iowa, which existed and were in force when the u 
lington and Missouri River Railroad Company was organize 
and when the money with which its road and branches we 
built and equipped, was borrowed, and the mortgages to sec 
the payment thereof were executed, the company had t e r g 
to fix, determine, and establish the tariff of rates, for the 
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portation of freight and passengers over its road and branches, 
and that it has always heretofore exercised that right, without 
question of its power and authority to do so; that this right, 
power, and privilege were, by the lease aforesaid, assigned, set 
over, and transferred to the complainant, and that it has, ever 
since the lease, exercised the power, without question of its 
right to do so; that, in the exercise of such power, it has fixed 
and adjusted the tariff of charges for the transportation of per-
sons and property over the road and branches, with a view to 
furnishing to the country the greatest facilities of transporta-
tion, and at the lowest rates, compatible with the duty of the 
complainant to keep the roads in good condition and repair, 
and provided with the necessary depots, freight-houses, ma-
chine-shops, engines, cars, &c., to meet the demands of busi-
ness, and to provide the means of defraying the expenses of 
operating the roads, paying the interest upon the indebted-
ness, and earning reasonable dividends for the stockholders; 
and that the earnings of the roads, under the operation of the 
tariff so established, have been barely adequate, under careful 
and economical management, to such purposes; and that these 
ends cannot be attained if the complainant shall be deprived of 
its just and lawful right to fix its tariff of charges, and be com-
pelled to conform to the act in question.

It is further charged, that the persons who loaned the money 
with which the road and branches were built and equipped, 
and to secure the repayment of which the bonds and mortgages 
were executed, did so in reliance upon the earnings of the roads 
to refund and repay the money so loaned, and in the full confi- 

ence and belief that the right of the company to fix and con- 
rol, the tariff of charges for transportation would never be 

denied or interfered with.
complainant insists that the act referred to impairs the 

igation of the contract between the State and the Burlington 
u issouri River Railroad Company, that between that 
mpany and its stock and bond holders, and that between the 
ur ington and Missouri River Railroad Company and the com- 

oant^and that it is also a violation of that provision of the 
stitution of the United States which gives to Congress the 

wer to regulate commerce among the several States.
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It also charges that by the said act, and the pretended classi-
fication of railroads under it, it is required to transport passen-
gers and property for less compensation than other railroad 
companies in the State are allowed to charge and receive for 
transporting persons and property, for equal distances, although 
the labor, cost, and expense of transportation over the road of 
complainant are full as much per mile as the labor, cost, and 
expense of like transportation over the roads which are allowed 
greater compensation therefor, and that said act is therefore in 
conflict with and a violation of the sixth section of art. 1 of 
the Constitution of Iowa, which provides that “ all laws of a 
general nature shall have a uniform operation, and that the 
general assembly shall not grant to any citizen, or class of citi-
zens, privileges or immunities which, upon the same terms, shall 
not equally belong to all citizens.”

The answer, so far as material to the present purpose, admits 
most of the allegations of the bill, but denies that the Burling-
ton and Missouri River Railroad Company, either by the char-
ter or the laws of Iowa, had the exclusive right and power to 
fix its rates of fare, and denies that any attempt is to be made 
to enforce the law, so far as regards inter-state commerce.

On hearing, the court rendered a decree denying the injunc-
tion, and dismissing the bill ; from which decree complainant 
appealed.

The errors complained of are, —
1. The refusal of the court to grant the injunction.
2. The decree dismissing the bill.
Mr. O. H. Browning and Mr. F. T. Frelinghuysen for the 

appellant.
1. The charter of the Burlington and Missouri River Rai 

road Company is a contract between the company and Iowa, 
entitled to the protection of the Constitution of the Unite 
States, and its obligation cannot be impaired by any act 
by the general assembly of that State. Miller v. State, 15 
478 ; Pacific Railroad Co. v. Maguire, 20 id. 36 ; Railroad 
Company v. Maryland, 21 id. 456.

2. Under its charter, and the Constitution and laws o ow^ 
which existed at the time of its organization, that company a 
the right to fix the rates of compensation for the transporta i 
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of persons and property over its road; and this right, a mate-
rial and valuable part of its contract, the State can neither 
take away nor impair. Revision of the Laws of Iowa, 1860, 
p. 969; chap. 43 of the Iowa Code, 1851, sects. 673-678, 680; 
Pierce on Am. Railroad Law, 461; Miller v. State, supra; 
Dartmouth College y. Woodward, 4 Wheat. 518 ; Railroad Com-
pany v. Maryland, supra; Boyle v. Phila. $ Reading Railroad 
Co., 54 Penn. 312; Penn. Railroad Co. v. Sly, 65 Penn. 207 ; 
Cooley on Const. Lim. 279, and cases there referred to; The 
People v. Marshall, 6 Ill. 684; Case of the State Freight Tax, 
15 Wall. 232; Ang. & Am. on Corp., sect. Ill; The People v. 
The Manhattan Co., 9 Wend. 393; Ang. on Carriers, sect. 124; 
The Citizens’ Bank v. Nantucket Steamboat Co., 2 Story, C. C. 
35; Brown v. State of Maryland, 12 Wheat. 419; License Cases, 
5 How. 574; Iowa Code, 1851, sects. 729, 734, 736, 738, 750; 
0. $ M. Railroad Co. v. McClelland, 25 Ill. 141.

3. The right which the company had under its charter, and 
the laws which existed when it was organized, to receive com-
pensation for services, and fix the rates of such compensation, 
by making its own contracts therefor, has never been forfeited 
or surrendered, but is still an existing right. 11 Stat. 9; Re-
vision of Laws of Iowa, 1860, pp. 215, 216, 999, 1000; 2 Pars, 
on Contr. 494, 499; Parkhurst v. Smith, Willes, 332; Session 
Acts of Iowa, 1862, 197; id. 1870, 106, 179; Iowa Code, 1873, 
239; Session Laws of Iowa, 1868, 13, 66, 68, 167; The People 
v. Marshall, supra ; Session Acts of Iowa, 1864, 44, sects. 1, 2 ; 
Iowa Code, 1851, c. 43; B. # M. R. Railroad Co. v. White, 
5 Iowa, 411; Mayor, ^c. v. Second Ave. Railroad Co., 32 N. Y. 
261; Mayor, ^c. v. Third Ave. Railroad Co., 33 id. 42.

' Th® act of the Iowa legislature, entitled “ An Act to 
esta lish reasonable maximum rates of charges for the trans-
portation of freights and passengers on the different railroads 
of th18 aPProve(l March 23,1874, impairs the obligation

6 charter contract; of the contract between the company 
its stockholders, and bondholders and mortgagees ; and the 

and ^ween the complainant company and the Burlington 
sft r 1SS°Ur^ River Railroad Company; and is therefore uncon- 

a lonal, null, and void. Session Acts of Iowa, 1874, p. 61; 
Wart v. Laird, 1 Cranch, 299; Martin v. Hunter’s Lessee, 



160 Chica go , etc . R.R. Co . v . Iowa . [Sup. Ct.

1 Wheat. 351 ; Cohens v. Virginia, 6 id. 264; Bank of United 
States v. Halstead, 10 id. 63; Ogden v. Saunders, 12 id. 290; 
Surgett v. Lapice, 8 How. 68; Gibbons v. Ogden, 9 Wheat. 1; 
City of New York v. Miln, 11 Pet. 157,158; Ohio Life and Trust 
Co. v. Debolt, 16 How. 432; Havemeyer n . Iowa County, 3 Wall. 
294; Thomson v. Lee County, id. 327; Larned v. Burlington, 
4 id. 275 ; The City v. Lamson, 9 id. 477; Olcott v. The Super-
visors, 16 id. 678; Supervisors v. United States, 18 id. 71.

5. The act of the Iowa legislature, now in question, is in 
conflict with the Fourteenth Amendment to the Constitution 
of the United States, which provides that “no State shall make 
or enforce any law which shall abridge the privileges or immu-
nities of citizens of the United States; nor shall any State 
deprive any person of life, liberty, or property, without due 
process of law, nor deny to any person within its jurisdiction 
the equal protection of the law.” Bartemeyer v. Iowa, 18 Wall. 
129; Railroad Company v. Maryland, 21 id. 456; License 
Cases, supra; Brown v. State of Maryland^ 12 Wheat. 419 > 
Railroad Commissioners v. P. $ 0. C. Railroad Co., 63 Mo. 
276; 1 Black. Com. 138; 2 Kent, Com. 320; Wynehamer v. 
The People, 13 N. Y. 398, 433; Pumpelly v. Green Bay Co., 
13 Wall. 166.

6. The act is in conflict with the provision of the Constitu 
tion of the United States which gives to Congress the power to 
regulate commerce among the several States. Congress has ex 
ercised that power by the statute of June 15,1866. 14 Stat. 
Under it, the authority of the appellant to transport from State 
to State, and receive compensation therefor, includes ex necessa 
tati rei the right and power to fix such rates of transportation.

7. The act, so far as it prescribes the rates of compensation 
for the transportation of persons and property, is not a po i 
regulation, and cannot be maintained under the police powe 
of the State. License Cases, supra; 4 Black. Conn ’ 
2 Bouv. Law Die. 348; Railroad Company v. Fuller,17 W ‘ 
560; State n . Noyes, 47 Me. 189; Cooley’s Const. Lun. 
et seq.; Benson v. The Mayor, ¿pc., 10 Barb. 345 ; P- • 
Railroad Co. v. Bower, Am. Law Reg., March, 187 , P* 
T. W. W. Railway Co. v. Jacksonville, 67 Ill. 40.

8. The act is in conflict with and a violation o 
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art. 1, of the Constitution of Iowa, which provides that “ all 
laws of a general nature shall have a uniform operation ; the 
general assembly shall not grant to any citizen, or class of citi-
zens, privileges or immunities, which, upon the same terms, 
shall not equally belong to all citizens.”

Mr. M. E. Cutts, Attorney-General of Iowa, contra.

Mr . Chie f  Justic e  Waite  delivered the opinion of the 
court.

Railroad companies are carriers for hire. They are incorpo-
rated as such, and given extraordinary powers, in order that they 
may the better serve the public in that capacity. They are, 
therefore, engaged in a public employment affecting the public 
interest, and, under the decision in Munn v. Illinois, supra, 
p. 113, subject to legislative control as to their rates of fare and 
freight, unless protected by their charters.

The Burlington and Missouri River Railroad Company, the 
benefit of whose charter the Chicago, Burlington, and Quincy 
Railroad Company now claims, was organized under the gen-
eral corporation law of Iowa, with power to contract, in refer-
ence to its business, the same as private individuals, and to 
establish by-laws and make all rules and regulations deemed 
expedient in relation to its affairs, but being subject, neverthe-
less, at all times to such rules and regulations as the general 
assembly of Iowa might from time to time enact and provide, 

his is, in substance, its charter, and to that extent it is pro-
tected as by a contract ; for it is now too late to contend that 
. e charter of a corporation is not a contract within the mean-
ing of that, clause in the Constitution of the United States

ic .prohibits a State from passing any law impairing the 
? igation of a contract. Whatever is granted is secured sub- 
‘ invitations and reservations in the charter or
m the laws or constitutions which govern it.
sa ^omPany’ in the transactions of its business, has the 
^me rig ts, and is subject to the same control, as private indi-
called8 8ame circumstances. It must carry when
the U?°n to so’ ani can charge only a reasonable sum for 
the s absence of any legislative regulation upon

voi60^ courts must decide for it, as they do for private 
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persons, when controversies arise, what is reasonable. But 
when the legislature steps in and prescribes a maximum of 
charge, it operates upon this corporation the same as it does 
upon individuals engaged in a similar business. It was within 
the power of the company to call upon the legislature to fix 
permanently this limit, and make it a part of the charter; and, 
if it was refused, to abstain from building the road and estab-
lishing the contemplated business. If that had been done, the 
charter might have presented a contract against future legisla-
tive interference. But it was not; and the company invested 
its capital, relying upon the good faith of the people and the 
wisdom and impartiality of legislators for protection against 
wrong under the form of legislative regulation.

It is a matter of no importance that the power of regulation 
now under consideration was not exercised for more than twenty 
years after this company was organized. A power of govern-
ment which actually exists is not lost by non-user. A good 
government never puts forth its extraordinary powers, except 
under circumstances which require it. That government is the 
best which, while performing all its duties, interferes the least 
with the lawful pursuits of its people.

In 1691, during the third year of the reign of William and 
Mary, Parliament provided for the regulation of the rates of 
charges by common carriers. This statute remained in force, 
with some amendment, until 1827, when it was repealed, an 
it has never been re-enacted. No one supposes that the power 
to restore its provisions has been lost. A change of circum 
stances seemed to render such a regulation no longer necessary, 
and it was abandoned for the time. The power was not sur 
rendered. That remains for future exercise, when require 
So here, the power of regulation existed from the beginning, 
but it was not exercised until in the judgment oi the o y 
politic the condition of things was such as to render it necessa y 
for the common good.

Neither does it affect the case that before the power w 
exercised the company had pledged its income as security 
the payment of debts incurred, and had leased its road to a 
ant that relied upon the earnings for the means of payinS 
agreed rent. The company could not grant or pie ge 
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than it had to give. After the pledge and after the lease the 
property remained within the jurisdiction of the State, and con-
tinued subject to the same governmental powers that existed 
before.

The objection that the statute complained of is void because 
it amounts to a regulation of commerce among the States, has 
been sufficiently considered in the case of Munn v. Illinois. 
This road, like the warehouse in that case, is situated within 
the limits of a single State. Its business is carried on there, 
and its regulation is a matter of domestic concern. It is em-
ployed in State as well as in inter-state commerce, and, until 
Congress acts, the State must be permitted to adopt such 
rules and regulations as may be necessary for the promotion 
of the general welfare of the people within its own jurisdic-
tion, even though in so doing those without may be indirectly 
affected.

It remains only to consider whether the statute is in con-
flict with sect. 4, art. 1, of the Constitution of Iowa, which 
provides that “ all laws of a general nature shall have a uni-
form operation,” and that “the general assembly shall not 
grant to any citizen, or class of citizens, privileges or immuni-
ties, which, upon the same terms, shall not equally belong to all 
citizens.”

The statute divides the railroads of the State into classes, 
according to business, and establishes a maximum of rates for 
each, of the classes. It operates uniformly on each class, and 
t is is all the Constitution requires. The Supreme Court of the 
State, in the case of MeAunich v, M. $ M. Railroad Co., 
uTÎ°Wa’ 843, in speaking of legislation as to classes, said, 

ese laws are general and uniform, not because they operate 
upon every person in the State, for they do not, but because 
every person who is brought within the relation and circum- 

ances provided for is affected by the law. They are general 
. i orm in their operation upon all persons in the like 

a ion, and the fact of their being general and uniform is not 
0 eC^ by the number of persons within the scope of their 

a ion. This act does not grant to any railroad company 
°1 ^mmun^ies which, upon the same terms, do not 

y elong to every other railroad company. Whenever a 
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company comes into any class, it has all the “ privileges and 
immunities ” that have been granted by the statute to any 
other company in that class.

It is very clear that a uniform rate of charges for all railroad 
companies in the State might operate unjustly upon some. It 
was proper, therefore, to provide in some way for an adapta-
tion of the rates to the circumstances of the different roads; and 
the general assembly, in the exercise of its legislative discre-
tion, has seen fit to do this by a system of classification. 
Whether this was the best that could have been done is not for 
us to decide. Our province is only to determine whether it 
could be done at all, and under any circumstances. If it 
could, the legislature must decide for itself, subject to no con-
trol from us, whether the common good requires that it should 
be done. Decree affirmed.

Mr . Just ice  Field  and Mr . Jus tic e Stro ng  dissented.

Peik  v . Chicago  an d North -we st ern  Railwa y  
Company .

Law renc e  v . Same .

1. The Chicago and North-western Railway Company was, by its ^ar^er’ 
the charters of other companies consolidated with it, authorized to e 
and receive such sum or sums of money for the transportation of Pe^ „ 
and property, and for storage of property, as it shall deem reasons 
The Constitution of Wisconsin, in force when the charters were ’ 
provides that all acts for the creation of corporations within the tate 
be altered or repealed by the legislature at any time after their pass 
Held, that the legislature ‘had power to prescribe a maximum o 
to be made by said company for transporting persons or proper y 
the State, or taken up outside the State and brought within it, or
inside and carried without. of yy.

2. Certain Wisconsin railroad corporations were consolidated wit o er„ 
nois on terms which, in effect, required that the consoh ate 
should, when operating in Wisconsin, be subject to its aws. 
Wisconsin can legislate for the company in that State Precise 
have legislated for its own original companies, if no conso i a 10 
place.
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3. The act of Wisconsin, approved March 11,1874, entitled “ An Act relating to 
railroads, express and telegraph companies, in the State of Wisconsin,” is 
confined to State commerce, or such inter-state commerce as directly affects 
the people of Wisconsin. Until Congress shall act in reference to the rela-
tions of this consolidated company to inter-state commerce, the regulation 
of its fares, &c., so far as they are of domestic concern, is within the power of 
that State.

4. The decision of the Supreme Court of the State of Wisconsin, that said act of 
March 11, 1874, was not repealed by that entitled “ An Act in relation to 
railroads,” approved March 12, 1874, is binding upon this court.

5. Where property has been clothed with a public interest, the legislature may 
fix a limit to that which shall in law be reasonable for its use.

6. No party to this record can raise the question that the statute of Wiscon-
sin violates the obligation of the consolidated company, under the land 
grant to the Wisconsin and Superior Railroad Company, to keep the part 
of its road which formerly belonged to the latter company open as a pub-
lic highway for the use of the government of the United States, free from 
toll, &c.

Appeal s  from the Circuit Court of the United States for 
the Western District of Wisconsin.

The appellants in the first case, non-residents of the State of 
Wisconsin, and owners of first-mortgage bonds of the Chicago 
and North-western Railway Company, filed their bill to re-
strain the company from obeying, and Paul, Osborn, and Hoyt, 
railroad commissioners, and Sloan, Attorney-General of Wis-
consin, from enforcing, c. 273, Laws of 1874, of that State, 
w ich limits the rate of charges for transporting passengers 
and freights on all the railroads in the State.

he bill sets out the various acts incorporating the company 
an the companies with which it is consolidated, and it alleges 

at the company was authorized to give its bonds and mort-
gages to secure the payment of borrowed money; that the com- 
P ainants are owners of bonds issued or guaranteed by the 
ompany, and secured by mortgages upon various portions of 
cradroad, executed pursuant to law; that the tariff of rates 
not^^ comPany before the passage of that chapter did 
le efficient income to pay interest on its debt, the
stSkbT ^n^eres^ flowed by the laws of the State to its
ter *1? derS’ an^ exPenses > that the enforcement of said chap- 
pla' 1 CaUSe destruction of the securities held by the com-
said 5 classes height established by sect. 3 of 

apter are different from the classes of freight estab-
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lished by the laws of Illinois, Iowa, and Minnesota, for the 
transportation of freight upon the railroads of the company in 
those States, and that it is practically impossible to carry on 
the business of transporting freight from Wisconsin to either 
of those States; that the enforcement of said chapter will 
impair the obligation of the contract entered into between the 
company and the complainants; that said chapter is in viola-
tion of the thirteenth article of the bill of rights of the Con-
stitution of Wisconsin, which declares that the property of no 
person shall be taken for public use without just compensation 
therefor ; that the general assembly of Wisconsin had no con-
stitutional power to pass said chapter; that the eighteenth 
section is a regulation of inter-state commerce; and that the 
company has never accepted said chapter, but will be obliged 
to conform to the reduced rates of fare and freight therein 
specified, or cease operations in Wisconsin, unless said chapter 
shall be held to be unconstitutional.

The bill in the second case was filed by stockholders of the 
company, and is substantially the same as that in the first 
case.

Chapter 273 classifies railroads in the State, fixes the limit 
of fare for the transportation of any person, classifies freights 
and the maximum rates therefor, and prescribes certain pen-
alties and forfeitures for receiving any greater rate or com-
pensation for carrying freight or passengers than the ac 
provides. It appoints railroad commissioners, and prescribes 
their duties and powers. The eighteenth section is in the o 
lowing words: —

“Nothing contained in this act shall be taken as in any manner 
abridging or controlling the rates for freight charged by any rai 
road company in this State for carrying freight which comes rom 
beyond the boundaries of the State, and to be carried ® 5 
through the State; but said railroad companies shall possess 
same power and right to charge such rates for carrying sue reig 
as they possessed before the passage of this act.

The defendants in each case demurred to the bill o c 
plaint therein filed. The demurrers were sustained, an 
defendants brought the cases here.
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Mr. W. M. Evarts, Mr. C. B. Lawrence, Mr. B. C. Cook, Mr. 
John W. Cary, and Mr. E. W. Stoughton, for the appellants.

The act entitled “ An Act relating to railroads, express and 
telegraph companies, in the State of Wisconsin,” approved 
March 11, 1874, regarded independently of the clause of the 
State Constitution, reserving the right to alter or repeal cor-
porate charters, is a clear violation of that provision of the 
Federal Constitution which forbids a State to pass any law 
impairing the obligation of contracts. Wilmington Railroad 
Co. v. Reid, 13 Wall. 266; Pacific Railroad Co. v. McGuire, 
20 id. 42; Humphrey y. Pigues, 16 id. 247 ; Attorney-General 
n . The Railroad Companies, 35 Wis. 425.

That clause must be construed in connection with another 
provision in the same instrument, forbidding the taking of pri-
vate property for public use, except on due compensation, and 
in subordination to the Fourteenth Amendment to the Con-
stitution of the United States, which ordains that “ no State 
shall deprive any person of life, liberty, or property, without 
due process of law.” No compensation has been tendered, and 
the act violates that amendment. Wynehamer v. The People, 
13 N. Y. 392 ; Pumpelly v. Green Bay Co., 13 Wall. 466 ; Green 
v. Biddle, 8 Wheat. 355.

So long as the company operates the road, it has the right 
to demand a reasonable compensation for its services. That 
right is not a special franchise or privilege, but exists by uni-
versal law, and cannot be abridged or impaired. Case of the 
^tate Freight Tax, 15 Wall. 233; Miller v. State, 15 id. 478;

0 Co. v. Lyman, id. 500 ; Von Hoffman v. Quincy, 4 id.
’ Curran v. State of Arkansas, 15 How. 304 ; Beardstown 

Louisville Railroad Co., 4 Met. (Ky.) 308 ; Sage v. Bil- 
ar , 15 B. Mon. (Ky.) 353; Commonwealth v. Express Com- 

pany,.^ Gray, 253.
d’ ' . is a reasonable compensation is for ju-

a etermination, and cannot be decided by the legislature.
^monwealth v. Proprietors of Bridge, 2 Gray, 337 ; Attorney- 

spective c ca8e8 were elaborately and at great length argued by the re- 
a very eond1186 a W^. ™Practicable for the reporter to furnish more than
the particuien8e • S^noPsj8 the argument. No attempt will be made to give 
each sido ar P01n^8 which each of the counsel maintained. The argument on 

“81de 18 given as a whole.
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General v. The Railroad Companies, supra; P. W. $ B. Rail-
road Co. v. Bower, Law Reg., March, 1874; Chicago $ Alton 
Railroad Co. v. The People, 67 Ill. 11; State v. Noyes, 47 
Me. 203; Stamford v. Pawlet, 1 Cromp. & J. 57. The State, 
being a party to the contract, cannot prescribe the compen-
sation by a subsequent enactment which shall bind the other 
party. Were it otherwise, the will of each succeeding legisla-
ture, and not the charter, would determine the powers and rights 
of the company.

Conceding that the charter which gave the franchise be sub-
ject to repeal, the State cannot take from the company its road-
bed and its rolling-stock, or the income derived from their use, 
without making just compensation. The Supreme Court of 
Wisconsin, in Attorney-General n . The Railroad Companies, 
supra, in granting an injunction to restrain the company from 
operating its road except upon the terms prescribed, declares 
that “ the material property and rights of corporations should 
be inviolate.” This act, so far from leaving them inviolate, 
takes the income, and thus as effectually deprives the com-
pany of the beneficial use of its property, and the means of 
performing its engagements with its creditors, as if the road 
was confiscated. There is no substantial difference between 
a law which diminishes the income of a company thirty per 
cent, by reducing its tariff of rates, and one which requires 
it to pay that per cent to the treasurer of State, and obliges 
him to distribute it pro rata among those who paid fares or 
freight to the company.

In all the adjudged cases on the subject the rulings have 
been uniform, that there are some necessary limits to the exer 
cise of the power which the State assumes to amend or repea 
charters, and among them is, that the character of the compa-
nies shall not be changed, nor the purposes of their crea^ 
defeated, nor vested rights of property impaired. Sage 
lard, 15 B. Mon. (Ky.) 353.

“ It seems to us,” says the Supreme Court of Massac use 
in Commonwealth v. Essex Co., 13 Gray, 253, “that this P 
must have some limit, although it is difficult to define it. 
haps the rule is this, that where, under a power in the c 
rights have been acquired and become vested, no amen
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or alteration of the charter can take away the property or 
rights which have become vested under a legitimate exercise of 
the powers granted.”

Tried by this principle, thus explicitly announced, and which 
is substantially sustained by this court in Holyoke Company v. 
Lyman and Miller v. State, supra, the act cannot be justified. 
The vital element in the ownership and management of rail-
way property, the right to classify the various kinds of freight, 
and to determine and receive the proper compensation, is taken 
from the corporation and vested in the State.

Independently of the foregoing considerations, applicable to 
all railway companies in the State, the Chicago and North-
western Railway Company occupies a peculiar position, which 
for two reasons places it beyond the reach of the act: —

1. The sale in 1859 of the Chicago, St. Paul, and Fond du 
Lac road, which is a part of the Chicago & North-western 
road, under a deed of trust, and by authority of the legislature, 
vested the title to the first road in certain purchasers, with a 
right to operate it. The subsequent grant of corporate fran-
chises conferred on them no additional right in or to the road, 
and the alteration or repeal of the charter cannot impair any 
nght which they, by their purchase, acquired and held as 
natural persons.

. The legislature of Wisconsin entered into a contract with 
an Illinois corporation, by which the latter acquired rights in 

at road which the act impairs, in violation of the tenth sec- 
2311 of the first article of the Federal Constitution. Coe v.

Columbus, P. £ Ind. Railroad Co., 10 Ohio, 386 ; Atkin-
Co., id. 36 ; Curran v. State of 

534; Railway Company v. Wheaton, 
nA n a ’ Morris Canal & Rank Co. v. Townsend, 
24 Barb. 658.
Jun V10lates ln principle the congressional land grant of 
roads f was annexed the condition that the
Puhi’ COmPan^es receiving its benefits should “ remain 
States Wa^S ^or use iBe government of the United 
of ’ ree ^rom tolls or other charges upon the transportation 
should^ °r ^r°°B8 th® United States,” and that the mails 

e transported at such prices as Congress might direct.
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If Wisconsin can pass such an act, it can fix a rate of compen-
sation which will prevent the operation of the road, and dis-
able the company from performing its duties to the general 
government. McCulloch v. State of Maryland, 4 Wheat. 316; 
Osborn n . Bank of United States, 9 id. 740.

The act violates the contract entered into between the corpo-
ration and its bondholders, which the State had authorized, and 
thus violates that provision of the Federal Constitution which 
forbids a State to pass a law impairing the obligation of con-
tracts. Durfee v. Old Colony, 5 Allen, 247 ; Curran n . State 
of Arkansas, 15 How. 304 ; Woodruff v. Trapndll, 10 id. 190; 
Baring v. Dabney, 19 Wall. 8 ; Von Hoffman v. City of Quincy, 
4 id. 458 ; Hawthorn v. Calef, 2 id. 10 ; Tomlinson v. Jessup, 
15 id. 457.

The act is a regulation of inter-state commerce, and for 
that reason unconstitutional. Case of the State Freight Tax,
supra.

Mr. I. C. Sloan and Mr. L. S. Dixon, contra.
The power reserved to the general assembly by the Consti-

tution to alter or repeal charters, and the effect of its exercise, 
are the controlling questions in this controversy, and they are 
not new, either in the courts of Wisconsin, in those of the sev-
eral States, or in this court.

As early as June, 1854, before the contracts relied upon by 
the complainants were entered into, or any road now owne 
and operated by the defendant company was built, or any 
indebtedness incurred by it or any of its predecessors, t e 
Supreme Court of Wisconsin held that, by the operation o 
such reserved power, an act of the legislature was valid, a 
though it restricted the amount which, under a charter pre 
viously granted, a plank-road company might have charge m  
received for tolls. The Madison, Watertown, $ Milwau
Plank-road Co. v. Beynolds, 3 Wis. 287.

The same principle has also been announced in 
Brown, id. 603 ; Nazro v. Merchants' Insurance Co., ' 
Kenosha, Rockford, dp Rock Island Railroad Co. v. Marc , 
16; Whiting v. The Sheboygan $ Fo'nd du Lac Railroad •’ 
25 id. 197; State v. Milwaukee Gras Light Co., 2 i • 
The West Wisconsin Railroad Co. v. The Board of Supe 
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of Trempealeau County, 35 id.: 257; The Attorney- General v. 
The Railroad Companies, id. 425.

In the last case the court remarks: —
“ The power to repeal can bear but one construction. The power 

to alter depends on the meaning of the word ‘ alter.’ To alter is 
to make different, without destroying identity (Crabb) ; to vary, 
without entire change (Webster and Imp. Diet.). A corporate 
charter of one kind cannot be altered to a charter of an entirely 
different kind. But a corporate charter may be altered so as to 
make it different in detail, so long as the general identity of the 
corporation remains; so that it is varied without entire change. 
This is the obvious meaning to lawyer or layman. Arguments 
ab inconvenienti cannot weigh against the manifest meaning of the 
word used: they may go to impeach the wisdom of the power, but 
not to impair its import.”

In this court a similar construction has been given to the 
same words, and the scope and effect of the reserved power held 
to be the same, whether it be contained in a special act creating 
a corporation, or in a general law applicable to all future acts 
of incorporation, unless specially excepted, or, as in this in- 
s ance, in the Constitution, under which no unalterable or irre- 
pealable charter can be granted. Sherman v. Smith, 1 Black, 
587; Pennsylvania College Cases, 13 Wall. 190; Tomlinson v. 
ossup, 15 id. 454; Miller v. State, id. 478; Holyoke Company 

v' LVman> id. 500 ; Olcott v. The Supervisors, 16 id. 678.
Charters are to be construed most favorably to the State, 

^hing passes by implication. The Dubuque $ Pacific
3 V’ Litchfield, 23 How. 66; The Binghamton Bridge,

all. 51; Home of the Friendless v. Bouse, id. 430.
e controversy is therefore reduced to the meaning of “ alter.” 

e remark in Tomlinson v. Jessup, supra, that “ rights ac- 
ob^' Parties stand upon a different footing,” was

lously not intended to intimate that the legislature, in the 
^°Wer conferred by the Constitution, may not, 

Uno charter of a company without its consent, operate
ther b 8 ^ranc^^ses’ whenever the public interests would be 
dimi although the effect may be incidentally to
the y ]S ltS ^esources the payment of its debts, or depreciate 

ue of its stock or its bonds. Such an effect constitutes 
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no valid ground of complaint: if it did, the exercise of the 
power would be always defeated. Few corporations are free 
from debt and all of them have stockholders.

Whatever is given by statute may be taken away by statute. 
State v. Haeflinger, 31 Wis. 262 ; Perrine v. Chesapeake $ Dela-
ware Canal Co., 9 How. 184.

The right to charge tolls for the use of roads, bridges, or fer-
ries is a franchise. It was so conceded by counsel on both 
sides in Charles River Bridge n . Warren Bridge, 11 Pet. 420, 
and directly affirmed by this court in Perrine v. Chesapeake ft 
Delaware Canal Co., supra, and in Olcott v. The Supervisors,
supra.

Like rulings have been had in Blisset v. Hart, Willes, 512; 
Whiting v. The Sheboygan dp Fond du Lac Railroad Co., supra; 
Beekman v. Saratoga $ Schenectady Railroad Co., 3 Paige, 75; 
Olcott v. Banfill, 4 N. H. 545 ; State v. Boston, Concord, ft 
Montreal Railroad Co., 25 Vt. 442; Erie dp North-east Railroad 
Co. v. Casey, 26 Penn. St. 287 ; Boston dp Lowell Railroad Cor-

poration v. Salem dp Lowell Railroad Co., 2 Gray (Mass.), 27; 
Raritan dp Delaware Bay Railway Co. v. Delaware ft Raritan 
Canal Co., 18 N. J. Eq. 570; Delaware, Lackawanna, ft Western 
Railway Co. n . Erie Railway Co., 21 id. 298; McGregor v. Brie 
Railway Co., 35 N. J. L. 97; Blake v. Railroad Company, 19 
Minn. 418. , ,

The exercise of the reserved power in question is sustaine
by the following cases: — _

In New York: McLaren v. Pennington, 1 Paige, 102, *
Schenectady, ftc. Plank-road Co. v. Thatcher, 10 N. Y. 5 
Buffalo ft N. Y. City Railroad Go. v. Dudley, 14 id. 336 
the Matter of Oliver Lee ft Cods Bank, 21 id. 9; In the n 
of the Reciprocity Bank, 22 id. 9; The Albany Northern 
road Co. v. Brownell, 24 id. 345; The Nvrthern Railroa 
Miller, 10 Barb. 260; White v. Syracuse ft Utica Raür^ °'} 
14 id. 559; Hyatt v. McMahon, 25 id. 457 •, In the «
the Reciprocity Bank, 17 How. Pr. 323.

In Massachusetts: Crease v. Babcock, 23 Pick. 334 ’ R 424; 
v. The Boston ft Prov. Railroad Corporation, 6 Cus . >
Boston ft Lowell Railroad Corporation v. Salem dp^ 0 
road Co., 2 Gray, 1; Mass. General Hospital n . St. •
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Ass. Co., 4 id. 227; Commonwealth v. Essex Company, 13 id. 
239; Fitchburg Railroad Co. v. Grand Junct. Railroad Co., 
4 Allen, 198; Commonwealth v. Eastern Railroad Co., 103 
Mass. 254; Commissioners of Fisheries n . Holyoke Company, 
104 id. 446; Mayor, $c. of Worcester v. Norwich f Worcester 
Railroad Co., 109 id. 103; Parker v. Metropolitan Railroad 
Co., id. 506.

In Maine : Proprietors, ^c. v. Haskell, 7 Greenl. 474 ; Read 
v. Frankfort Bank, 23 Me. 318; Meadow Dam Company v. 
Cray, 30 id. 547; Oldtown $ Lincoln Railroad Co. n . Veazie, 
39 id. 571.

In New Jersey: Storys. The Jersey City, fc. Plank-road 
Co., 16 N. J. Eq. 13; State v. Miller, 30 N. J. L. 368; State 
ex rel., ^c. v. Miller, 31 id. 521; State ex rel., ^c. v. The 
Mayor, ^c., id. 575.

In Indiana: Wilson v. Tesson, 12 Ind. 285.
In Rhode Island: Bailey v. Trustees, ^c., 6 R. 1.491; Gard-

ner v. Hope Insurance Co., 9 id. 194.
In Minnesota: Perrin v. Oliver, 1 Minn. 202; Blake v. Rail-

road Company, 19 id. 418.
In Iowa: Miner's Bank v. United States, 1 Green, 563.
In Kentucky: Sage v. Dillard, 15 B. Mon. 347 ; Louisville 

v. President, ^c., id. 642.
nJ« PenWlyania: Erie & North-east Railroad Co. v. Casey, 
26 Penn. St. 287.

•pv -
e creation of corporations is a prerogative of sovereignty, to 

e exercised or not, as the legislature shall see fit; and at such 
imes, in such manner, and subject to such conditions and 

Reservations as it shall determine, regard being had only to the 
s notions which the Constitution imposes upon the law-

pie Power> The latter, therefore, by statute, or the peo- 
th ’ ^ndamental law, may reserve the absolute control over 
wher Persons > and there is no authority lodged else-
right6 with or prevent the exercise of this sovereign
to dest 6 g°vernment wbich creates may reserve the power
filing ^em’ or to prescribe the condition upon which their

or continued existence shall depend.
court ^ln.C^6 ^as been fully and clearly recognized by this 

Railroad Company v. Maryland, 21 Wall. 471; Me Cui
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loch v. Maryland, 4 Wheat. 427; Providence Bank v. Billings, 
4 Pet. 513; Bank of Commerce v. New York City, 2 Black, 620; 
Veazie Bank v. Fenno, 8 Wall. 533; Charles River Bridge 
v. Warren Bridge, supra; Turnpike Company v. State, 
3 Wall. 210.

The bondholders and mortgagees of the company have no 
greater rights or immunity from legislative control than has 
the company itself, and the existence of their claims in no way 
impairs or defeats the power to alter or repeal the corporate 
franchises.

None of the cases cited by the complainants sustain the doc-
trine contended for by them. On the other hand, the rule of law 
is well settled in this court. Mumma v. The Potomac Company, 
8 Pet. 281; Pennsylvania College Cases, supra; Curran v. The 
State of Arkansas, 15 How. 311; Read v. Frankfort Bank, 
23 Me. 318.

The stockholders and creditors invested their money subject 
to the reserved power, of which by presumption of law they had 
notice. The East Anglican Railways Co. v. The Eastern Coun-
ties Railway Co., 11 C. B. 775.

The act limiting the tolls and charges of the railroad com-
pany is not an encroachment upon the power of Congress o 
regulate commerce among the several States. No discrimina-
tion is made between citizens of the State and citizens of other 
States. Case of the State Freight Tax, 15 Wall. 277; Railroa 
Company v. Richmond, 19 id. 584; Railroad Company v. Mary 
land, 21 id. 456. , .

Nor does it contravene the article of the State Constitution 
which provides that the property of no person shall be ta en 
for public use without just compensation therefor. Gilman v. 
City of Sheboygan, 2 Black, 513. _

The position cannot be maintained that the legislature 
or forfeited the use of the reserved power by authorizing a c 
poration to consolidate with one of the same or a di e 
name, incorporated in another State, with an irrepeala e c 
ter. A power granted by the Constitution cannot i 
way be released or destroyed. By the consolidation, t 
porations acquired an identity of interest, but did no 
sarily cease to be distinct entities. Farnum v.
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1 Sumn. 47 ; Central Railroad $ Banking Co, v. Georgia, 92 
U. S. 665.

A corporation can have no existence beyond the limits of 
the State or sovereignty which brings it into life and endows 
it with its faculties and powers. The O. $ M. Railroad Co. v. 
Wheeler, 1 Black, 286 ; Me Gregor, qui tam, v. Erie Railway 
Co., 35 N. J. L. 115. The Illinois Company had no authority 
to consolidate with a corporation created by and operating in 
Wisconsin, except such as was conferred by an express legisla-
tive enactment, the acceptance of which subjected it to all the 
conditions, obligations, and liabilities which the Constitution 
and laws of Wisconsin imposed. The consolidated company 
sustained in Wisconsin the same relation to that State as did 
the original corporation.

Mr . Chie f  Jus tice  Waite  delivered the opinion of the 
court.

These suits present the single question of the power of the 
legislature of Wisconsin to provide by law for a maximum of 
charge to be made by the Chicago and North-western Railway 

ompany for fare and freight upon the transportation of per-
sons and property carried within the State, or taken up outside 
the State and brought within it, or taken up inside and carried 
without. That company was by its charter authorized “ to de-
mand and receive such sum or sums of money for the transpor- 
ation of persons and property, and for storage of property, as it 

® a deem reasonable.” Charter of the Wisconsin & Superior 
ai road Co., sect. 6. Other forms of expression are used in 
arters granted by Wisconsin to other companies, which by 
nso idation have become merged in the present corporation ;

ey are all the same in effect. None go beyond this.
er 1 ° institution °t the State in force when each of the sev- 
the incorPoration was passed, provides that all acts for 
or r rea^°n corP°rations within the State “ may be altered 
Art 1Te<^^e^s^ure at any time after their passage.”

the C°n.Cei\ed uPon the argument that this reserved power 
the b * °ns^u^on gave the legislature “ the same power over 

asiness and property of corporations that it has over indi-
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victuals,” or, as it is expressed by one of the counsel, “ nothing 
more could have been intended than to leave the stockholders 
in corporations in such a position that the legislature could 
place them on the same footing with natural persons before the 
law, and disable them from permanently evading the burdens 
on all others engaged in similar vocations, by appealing to the 
letter of their charter. Their object was not to open the door 
to oppression, but to secure simple equality between citizens of 
the State, whether working singly or in corporate associations.” 
And, in another place, the same learned counsel says: “ The 
privilege, then, of charging whatever rates it may deem proper 
is a franchise, which may be taken away under the reserved 
power, but the right to charge a reasonable compensation would 
remain as a right under the general law governing natural per-
sons, and not as a special franchise or privilege.”

Without stopping to inquire whether this is the extent of the 
operation of this important constitutional reservation, it is suffi-
cient to say that it does, without any doubt, have that effect. 
In Munn n . Illinois, supra, p. 113, and Chicago, Burlington, $ 
Quincy Railroad Co. v. Iowa, supra, p. 155, we decided that the 
State may limit the amount of charges by railroad companies 
for fares and freights, unless restrained by some contract m 
the charter, even though their income may have been pledge 
as security for the payment of obligations incurred upon the 
faith of the charter. So far this case is disposed of by those 
decisions.

It remains only to consider a few questions raised ere 
which were not involved in the cases that have already been 
decided. , .,

1. As to the consolidation of the Wisconsin corporations wi 
those of Illinois. For the purpose of promoting this conso i 
tion, the legislature of Wisconsin passed an enabling act, an , 
in so doing, provided that if such consolidation was per ec 
“ the consolidated company shall be and remain subject to 
laws of the State of Wisconsin and the State of Illinois, resp 
tively, and shall have in all respects the same privi eg 
though this consolidation had not taken place, provie ’ 
the laws of Illinois shall have no force and effect in e 
of Wisconsin.” Wisconsin Consolidation Act, March 1 , 
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sect. 8. The second section of the same act also provided 
that the consolidated company should “have all the rights, 
privileges, and franchises conferred on the said companies 
[those in Illinois as well as those in Wisconsin] by the laws of 
the States of Illinois and Wisconsin, respectively, the same, and 
not otherwise, as though the said consolidation had not taken 
place.” In this way, Wisconsin in effect said to the Illinois 
companies, “ You may consolidate your interest with those of 
the named companies in this State, and form one corporation in 
the two States; but, in so doing, you must, in Wisconsin, be 
subject to our laws. In Wisconsin, all corporations are liable 
to have their charters altered or repealed at the will of the 
legislature. If you are willing to take this risk, we will care 
for you, within our jurisdiction, precisely as we do for our own 
corporations.”

Upon these terms the consolidation was finally perfected, 
and the consolidated company now exists under the two juris-
dictions, but subject to the same legislative control as to its 
business in Wisconsin as private persons. The Illinois compa-
nies might have stayed out. But they chose to come in, and 
must now abide the consequences. Thus Wisconsin is per-
mitted to legislate for the consolidated company in that State 
precisely the same as it would for its own original companies, if 
no consolidation had taken place. This is the contract by which 

e Illinois stockholders must abide. Having availed themselves 
o w at they supposed to be the advantages of the consolida- 

Cann°t rePudiate their corresponding obligations.
ere is nothing, therefore, in this objection.

1 i Th6 °^^Sa^ons of the consolidated company, under the 
grant to the Wisconsin and Superior Railroad Company, 

eep that part of its Toad which formerly belonged to that 
m °Pen as a public highway for the use of the govern- 
th^tr States, free from toll or other charges upon
and r^0^011 of Property or troops of the United States, 
law d’ 1>anSPOrt mails at such prices as Congress may by 
time The United States do not complain. It will be

3 A ^°r US cons^er this objection when they do.
state 8 e®ec^ °t the statute as a regulation of inter* 

v ^^rce. The law is confined to State commerce, or 
VOL. IV. 12 
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such inter-state commerce as directly affects the people of 
Wisconsin. Until Congress acts in reference to the relations 
of this company to inter-state commerce, it is certainly within 
the power of Wisconsin to regulate its fares, &c., so far as they 
are of domestic concern. With the people of Wisconsin this 
company has domestic relations. Incidentally, these may reach 
beyond the State. But certainly, until Congress undertakes to 
legislate for those who are without the State, Wisconsin may 
provide for those within, even though it may indirectly affect 
those without.

4. As to the repeal of this act by that of March 12, 1874. 
The Supreme Court of Wisconsin has decided that there is no 
such repeal as is claimed. The Atty.- Gen. v. Railroad Compa-
nies, 35 Wis. 427. This is binding on us.

5. As to the claim that the courts must decide what is rea-
sonable, and not the legislature. This is not new to this case. 
It has been fully considered in Munn v. Illinois. Where prop-
erty has been clothed with a public interest, the legislature 
may fix a limit to that which shall in law be reasonable for its 
use. This limit binds the courts as well as the people. If it 
has been improperly fixed, the legislature, not the courts, must 
be appealed to for the change.

6. The sale of the Chicago, St. Paul, and Fond du Lac Rail-
road Company. The charter of the company whose road was 
sold does not confer any right which has been impaired by this 
legislation. That company, like other railroad companies in 
Wisconsin, was subject to regulation as to its fares, &c. It is, 
therefore, unnecessary to consider what might under other cir 
cumstances have been the effect of such a sale.

This disposes of the case. No other questions need be con 
sidered. If the question ever arises whether the company can 
be compelled to continue its business at the prices fixed, it wi 
be time enough for us to pass upon it when it reaches here in 
due course of proceeding. It is not here now.

Decrees affirmed.

Mr . Just ice  Field  and Mr . Just ice  Stron g  dissented.
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Chica go , Milw auke e , an d  St . Paul  Railr oad  Company  
v. Ack le y .

A railroad company in Wisconsin cannot recover for the transportation of prop-
erty more than the maximum fixed by the act of that State of March 11,1874, 
by showing that the amount charged was no more than a reasonable compen-
sation for the services rendered.

Error  to the Circuit Court of the County of Milwaukee, 
State of Wisconsin.

Mr. John W. Cary for the plaintiff in error.
Mr. I. C. Sloan, contra.

Mr . Chief  Justi ce  Wait e delivered the opinion of the 
court.

The only question presented by this record is whether a rail-
road company in Wisconsin can recover for the transportation 
of property more than the maximum fixed by the act of March 
11, 1874, by showing that the amount charged was no more 
than a reasonable compensation for the services rendered.

What we have already said in Peik v. Chicago North-
western Railway Company, and Lawrence v. Same, supra, p. 164, 
is applicable to this case. As between the company and a 

eighter, there is a statutory limitation of the charge for trans-
portation actually performed. If the company should refuse to 
carry at the prices fixed, and an attempt should be made to for- 

its charter on that account, other questions might arise, 
W 1C be time enough to consider when they are pre-
sented. But for goods actually carried, the limit of the recovery 

at prescribed by the statute. Judgment affirmed.

Mr . Just ice  Field  and Mr . Jus tic e Stro ng  dissented.
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Winon a  and  St . Pete r  Rail roa d Comp any  v .
Blake .

1. The Winona and St. Peter Railroad Company, having been incorporated as a 
common carrier, with all the rights and subject to all the obligations which 
that term implies, was bound to carry, when called upon for that purpose, 
and charge only a reasonable compensation therefor.

2. Neither the act of the legislature of Minnesota of Feb. 28,1866, nor the Con-
stitution of the State, adds to or takes from the grant as contained in the 
original charter.

Erro r  to the Supreme Court of the State of Minnesota.
J/r. B. C. Cook and Mr. C. B. Lawrence for the plaintiff in 

error.
Mr. W. P. Clough, contra.

Mr . Chief  Justi ce  Waite  delivered the opinion of the 
court.

By its charter, the Winona and St. Peter Railroad Company 
was incorporated as a common carrier, with all the rights and 
subject to all thé obligations that name implies. It was, there-
fore, bound to carry, when called upon for that purpose, and 
charge only a reasonable compensation for the carriage. These 
are incidents of the occupation in which it was authorized to 
engage. There is nothing in the charter limiting the power 
of the State to regulate the rates of charge. The provision in 
the act of Feb. 28, 1866, that the “ company shall be bound to 
carry freight and passengers upon reasonable terms, and t at 
in the Constitution of Minnesota (art. 10, sect. 4), that “all 
corporations being common carriers, . . . shall be bound to 
carry the mineral, agricultural, and other productions or manu 
factures on equal and reasonable terms,” add nothing to an 
take nothing from the grant as contained in the origma 
charter.

This case, therefore, falls directly within our rulings in 
v. Illinois ; Chicago, Burlington, $ Quincy Railroad Company^ 
v. Iowa ; Peik v. Chicago ¿p North-western Railway Company, 
and Chicago, Milwaukee, $ St. Paul Railroad Company v. 
ley, supra.
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For the reasons stated in the opinions in those cases, the 
judgment of the Supreme Court of Minnesota is

Affirmed.
Me . Just ice  Fiel d  and Mr . Jus tic e Stro ng  dissented.

Note . — In Southern Minnesota Railroad Company v. Coleman, error to the Cir-
cuit Court of the United States for the District of Minnesota, which was argued 
by Mr. H. J. Hom and Mr. G. E. Cole for the plaintiff in error, and by Mr. E. C. 
Palmer for the defendant in error, Mr . Chi ef  Jus tic e  Wa ite , in delivering the 
opinion of the court, remarked: This case, in all its essential facts, is precisely 
like that of Winona St. Peter Railroad Company v. Blake, supra. The judgment 
of the Circuit Court is, therefore, affirmed upon the authority of that case, and 
for the reasons stated in the opinions which have just been read.

Mr . Just ic e Fiel d  and Mr . Just ice  Stro ng  dissented.

Ston e v . Wisc ons in .

As giving a construction to the State Constitution and statute, this court accepts 
the decision of the Supreme Court of Wisconsin, that the charter of the Mil-
waukee and Waukesha Railroad Company, granted by the Territory, is sub-
ject to repeal or alteration, inasmuch as it was not accepted, nor was the com-
pany organized, until after the admission of the State into the Union, under a 
constitution which continued that act in force, and provided that all laws for 
the creation of corporations might be altered or repealed by the legislature at 
any time after their passage.

Error  to the Circuit Court of the County of Dane, State of 
Wisconsin.

Mr. John Jf. Cary for plaintiff in error.
Mr. I. (J, Sloan, contra.

Mr . Chief  Justi ce  Wait e delivered the opinion of the 
court. r

. lie only question presented in this case, not decided in 
Milwaukee, $ St. Paul Railroad Co. v. Ackley, supra, 

th h 18 effect upon the rights of these parties of
pa C a^er Milwaukee and Waukesha Railroad Com- 
11 1847 ^eri^or^al legislature of Wisconsin, March
said ’] Prov^es (sect. 15) that “ on the completion of 

’ °r any P°rH°n the track, not less than ten 
and r 1 *S ma^ ^awful f°r th® company to demand 

eive such sum or sums of money for passage and freight 
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of persons and property as they shall from time to time think 
reasonable.” It is claimed that this gives the company the 
charter or contract right to fix its own rates of fare and freight, 
subject only to a judicial determination as to whether they are 
reasonable. Without admitting that such would be the effect of 
this provision, we shall dispose of the case upon another ground.

The first section of the act appoints commissioners to receive 
subscriptions to the capital stock. The second section pro-
vides : —

“ That the capital stock of said company shall be $100,000, in 
shares of $100 each; and as soon as one thousand shares of stock 
shall be subscribed, and five dollars on each share actually paid in, 
and a statement shall be deposited with the treasurer of the County 
of Milwaukee, authenticated by the oath of the secretary and two 
or more of said commissioners, that such subscriptions and pay-
ments have been in good faith made, the subscribers of such stock, 
with such other persons as shall associate with them for that pur-
pose, their successors and assigns, shall be, and they are hereby, 
declared and created a body corporate and politic, by the name and 
style of ‘Milwaukee and Waukesha Railroad Company,’with per-
petual succession, and by that name shall have all the privileges, 
franchises, and immunities incident to a corporation.”

The commissioners named in the first section met an 
organized, Nov. 23, 1847. Books of subscription were opened, 
and one of the commissioners was authorized to procure an 
amendment of the charter. Upon application made under t is 
authority, an amendment, not at all important to the present 
inquiry, was passed by the territorial legislature, March , 
1848. The requisite amount of stock was subscribed on or e 
fore April 5,1849. It does not appear that any was subscri e 
before ; but on that day the necessary certificate under sect, 
was filed with the treasurer of Milwaukee County.

Wisconsin was admitted into the Union as a State, May , 
1848, 9 Stat. 233, under a constitution ratified by the people, 
March 2, 1848, which provided, art. 11, sect. 1, that all laws o 
the creation of corporations “ may be altered or repealed y 
legislature at any time after their passage.”

Upon this state of facts the Supreme Court of 
decided, in the case of The Attorney-General v. Railroa 
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panies, 35 Wis. 599, “ that the charter was accepted and the 
corporation organized many months after the adoption of the 
Constitution and the admission of the State into the Union by 
Congress.” Previous to that time it “ remained a naked unac-
cepted proposition.” p. 601. For this reason, it was held that 
“ its acceptance after the organization of the State, so far as it 
is a contract, makes it manifestly a contract with the State.” 
p. 605. The ground on which the decision was placed is that, 
as the act of incorporation had not been accepted when the ter-
ritory ceased to exist, there was no contract between the cor-
poration and the territory ; but the State Constitution having 
continued the act in force, it became thereafter a State statute 
for the incorporation of the company, and, as such, subject to 
the reserved power of alteration and repeal. This construction 
of the statute and Constitution is binding upon us as a question 
of State statutory and constitutional law.

This being so, we are not called upon to consider any of the 
other points which appear in the case in opposition to the effect 
claimed for th^ territorial act by the plaintiff in error.

Judgment affirmed.

Mr . Jus tice  Field , with whom concurred Mr . Jus tic e  
Str ong , dissenting.

dissent from the judgments of the court in the several rail-
road cases arising in the States of Illinois, Wisconsin, Iowa, and 

innesota, commonly known as the “ Granger Cases,” and from 
! e reasons on which the judgments are founded. These cases 
involved a consideration of the charters of the different compa-
nies, and of the extent of the power of the legislature over them, 
as well in the absence of any reservation of a right to alter or 
epeal them, as when such reservation was embodied in them, 

in the constitutions under which they were granted. On the 
and, it was contended that the legislature of each State 

at it^T^ irrespective of any reservation, to regulate
tered h compensation which the companies char-

j . charge for the carriage of persons and mer-
the hr ’ reference to the expenses of the carriage, or 
limit .1^a^ons incurred in the construction of the roads. Un-

power over every railroad corporation in respect to the 
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business it should carry on, and the compensation it should 
receive, was asserted, except where these were specifically 
designated and permanently fixed in the charter.

On the other hand, it was contended that the charters of the 
companies constituted contracts between the States creating 
them and the corporators, within the provision of the Federal 
Constitution prohibiting legislation impairing the obligation 
of contracts ; and that they could not, therefore, be changed in 
any material particular, unless the power to make the change 
was.reserved in the charters, or in some constitutional provision 
of the States ; that the right of the companies to operate their 
respective roads and charge reasonable compensation for trans-
portation of persons and merchandise was the essential fran-
chise granted, and that what was reasonable compensation in 
any case, depending, as it must, upon a variety of considera-
tions, upon which the parties had a right to be heard, was a 
judicial question, and not a matter for legislative determination.

It was also contended that the clause in the Constitution of 
some of the States, reserving a power to their legislatures to alter 
acts of incorporation, did not authorize an entire change in the 
character of a corporation, or its destruction ; and that a sound 
interpretation of the clause would prevent such a regulation o 
fares as would take from a company the power to meet its jus 
obligations, by which the means were obtained to construct an 
equip its road.

The questions thus presented are of the gravest importance, 
and their solution must materially affect the value of property 
invested in railroads to the amount of many hundreds of mi 
lions, and will have a great influence in encouraging or repe 
ling future investments in such property. They were ably an 
elaborately argued by eminent counsel, and nothing was 
which could have informed or enlightened the court. * ® 
opportunity was presented for the court to define the limits o 
the power of the State over its corporations after they 
expended money and incurred obligations upon the fait o 
grants to them, and the rights of the corporators, so t at, o 
the one hand, the property interests of the stockholder wou 
protected from practical confiscation, and, on the other han , 
people would be protected from arbitrary and extortio 
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charges. This has not been done; but the doctrine advanced 
in Munn v. Illinois, supra, p. 113, has been applied to all rail-
road companies and their business, and they are thus practi-
cally placed at the mercy of the legislature of every State.

In that case, the court has declared as its solemn judgment 
that property “ becomes clothed with a public interest when it 
is used in such a manner as to be of public consequence and 
affect the community at large,” and thus loses enough of its 
private character to make its use subject to regulation, not only 
in the manner of the use, but as to the compensation which the 
owner may receive for it. “ When, therefore,” says the court, 
“ one devotes his property to a use in which the public has an 
interest, he, in effect, grants to the public an interest in that 
use, and must submit to be controlled by the public for the 
common good, to the extent of the interest he has thus created. 
He may withdraw his grant by discontinuing the use, but so 
long as he maintains the use he must submit to the control.” 
There is no business or enterprise involving expenditures to 
any extent which is not of public consequence, and which does 
not affect the community at large. There is no industry or em- 
P oyment, no trade or manufacture, and no avocation which 

oes not in a greater or less extent affect the community at 
arge, and in which the public has not an interest in the sense 

used by the court.
. There is no doubt of the power of the legislature to prescribe 
m the charter of any corporation the compensation it may re-
ceive for services rendered, or to reserve the power to regulate 
sue compensation subsequently. The power to prescribe the 
°n itions of use and enjoyment necessarily accompanies the 

^r,an^’ But the charter of a corporation being a con- 
c , a sufficient consideration for the privileges and franchises 

erred being found in the duties and liabilities assumed by 
e corporators, the subsequent power of the legislature is 

decla^11^ by its terms. This has been so often judicially 
cussiQ6 ’ it bas been supposed to be no longer open to dis-
eases ^h Th6 question, therefore, for consideration in all 
Or . er$ legislation affects the constitution of a corporation, 
its ch T6 Ciai ^^^i011’ is, what is the true construction of 

ar er, and, consequently, what privileges does it confer



186 Ston e v . Wis cons in . [Sup. Ct.

and what restraint doesit impose upon legislative interference? 
The rights and privileges implied in the contract are equally 
as inviolable as those expressed. This question is not met by 
the court in its opinion, the several cases being disposed of 
by the novel doctrine announced in Munn v. Illinois, that the 
legislature has a right to regulate the compensation for the use 
of all property, and for services in connection with it, the use 
of which affects the “ community at large; ” and the further 
doctrine, equally novel, that although the charter of a company 
confers the power to make reasonable charges, the whole mat-
ter is reserved to be regulated by the State, in its discretion.

If it be admitted that the reserved power to alter all laws 
creating corporations authorizes the legislature to regulate the 
rates of charges of a railroad company for the transportation of 
persons and property, it should not, in common honesty, be so 
used as to destroy or essentially impair the value of mortgages 
and other obligations executed under express authority of the 
State. The reserved power has not generally been supposed to 
authorize the legislature to revoke the contracts of the corpo-
ration with third parties, or to impair any vested rights acquired 
under them. But no considerations of this kind are of any 
weight under the decision in that case.

So long as that decision remains, it will be a waste of words 
to discuss the questions argued by counsel in these cases. Tha 
decision, in its wide sweep, practically destroys all the guaran-
ties of the Constitution and of the common law invoked by 
counsel for the protection of the rights of the railroad compa-
nies. Of what avail is the constitutional provision that no 
State shall deprive any person of his property except by ne 
process of law, if the State can, by fixing the compensation 
which he may receive for its use, take from him all that is va 
uable in the property ? To what purpose can the constitutiona^ 
prohibition upon the State against impairing the 
contracts be invoked, if the State can, in the face of a c a 
authorizing a company to charge reasonable rates, presc 
what rates shall be deemed reasonable for services ren er 
That decision will justify the legislature in fixing the g 
all articles and the compensation for all services. It sane i 
intermeddling with all business and pursuits and prope y 
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the community, leaving the use and enjoyment of property and 
the compensation for its use to the discretion of the legislature. 
Having already expressed my objections to that decision in a 
dissenting opinion, I need not repeat them here.

Dun ba r  v . Myers .

1. In letters-patent of the United States, No. 10,965, bearing date May 23, 1854, 
issued to John Myers and Robert G. Eunson, granting to them, for the term 
of fourteen years from that date, the exclusive right and liberty of making, 
using, and vending to others to be used, an improved machine for sawing 
thin boards, &c., which letters-patent were subsequently extended for the 
term of seven years from May 23, 1868, the claim of the improvement de-
scribed as the employment or use of deflecting plates, —one or two, — placed 
at the sides of a circular saw, for the purposes set forth in the specification, 
is void, because it does not describe a patentable invention.

2. This court finds that the respondents below did not infringe the second and 
fourth claims of the patent.

Appeal  from the Circuit Court of the United States for the 
Southern District of New York.

The facts are fully stated in the opinion of the court.
This case was argued by Mr. Charles F. Blake and Mr. Sam- 

uel J. Classey for Dunbar, and by Mr. Frederic H. Betts for 
Myers.

Mr . Jus tic e Clif ford  delivered the opinion of the court, 
uventions, in order that the inventors may be entitled to 

P ents for the same, must be new and useful; and the better 
th that the improvement must be of such a character 

. lnvo^ved invention to make it, as the Patent Act confers 
t obtain a patent except to a'person who has invented 

or c C0V(ne^ some new and useful art, machine, manufacture, 
in n P0sl^°n of matter, or some new and useful improvement 

the other of those described subject-matters.
erant aPPears to show that a patent in due form was 
May 1854 ^ers and Robert G. Eunson, on the 23d of 
fication ’ °r alleged invention, described in the speci- 

relating to certain new and useful improvements 
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in machines for sawing lumber into thin stuff for the backs of 
mirrors and picture-frames, and other purposes for which thin 
stuff is used. Due application was subsequently made for an 
extension; and the record shows that the patent was regularly 
extended for the further term of seven years from the expira-
tion of the first term.

Subsequent to the extension of the patent, one of the pat-
entees, to wit, Robert G. Eunson, sold and assigned all his 
right, title, and interest in the same, and the extension thereof, 
to Eugene S. Eunson, one of the complainants, who instituted 
the present suit in the court below. Pending the suit, the other 
complainant departed this life; and Margaret Myers, his sole 
executrix, was duly admitted in his stead to prosecute the suit 
as co-complainant with the assignee of the other half-interest 
in the extended patent. Infringement is charged, and that the 
respondents have made large gains and profits by the unlawful 
use of the patented invention; and the complainants pray for an 
account and for an injunction.

Process having been issued and service made, the respondents 
appeared and filed an answer, in which they set up in substance 
and effect the following defences: 1. That the invention is o 
no utility or value. 2. That the patentees are not the origina 
and first inventors of the alleged improvement. 3. That to 
alleged improvement was well known and had been in pu 
lie use long prior to the supposed invention by the patentees. 
4. That knowledge of such prior public use was possesse y 
the several persons whose names and places of residence are se 
forth in the answer. 5. That the patented improvement, yea 
before the application for the patent was executed, was u y 
described in the respective printed publications mentione 
the answer filed by the respondents. .

Minute and accurate description of the patented mac m 
given in the drawings, and the specification divides t e 
tion into four separate features, as follows: 1. That it co _  
in the employment or use of deflecting plates, one or ’ 
placed at the sides of a circular saw, for the purpose o 
ing or expanding the saw kerf to prevent the sawe 8 
coming in contact with the sides of the saw and in in 
edge of the same near the teeth. Deflecting plates o 
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also allow the saw to be stiffened by a proper plate, so that a 
thin veneer saw may be employed, which will cause but a small 
waste of stuff in sawing. 2. That the invention consists in the 
employment or use of elastic clamps attached to the ordinary 
adjustable and elastic beds, between which the stuff is fed to 
the saw. Clamps of the kind have an elasticity independent 
of the beds, and compensate for the varying thickness of the 
different pieces of stuff to be sawed, by holding firmly the ex-
treme end of the stuff, and keeping it in proper position to the 
saw, however much the elastic bed may be expanded by a suc-
ceeding piece of stuff of greater thickness. 3. That the inven-
tion also consists in the employment or use of knives or cutters 
secured to the adjustable beds, and so arranged as to cut or 
smooth off the rough and projecting sides of the stuff at the 
ends, making it of uniform thickness. 4. That it also con-
sists in the combination of an adjustable bed and circular saw, 
arranged as shown in the specification.

Such a machine necessarily requires a frame, and the paten- 
es state that the frame of the machine described in the 

specification may be constructed in any proper manner, and 
t at the circular saw is placed on a shaft which runs trans-
versely across the front of the frame.

They employ a circular saw, made of thin steel-plate, such 
as is used for sawing veneers, on one side of which is a circular 
p ate secured by rivets or screws, the plate being less in diam- 
® er t an the saw, which has the effect to stiffen the plate of 

e saw, and to enable the operator to use a thinner saw than 
e would otherwise be able to do.

on wo deflecting plates are also employed by the patentees, 
saw s^e °t the saw; the one on the same side of the 
nlat plate covers the upper part of that
than+L $ °nter end of which projects further from the saw 
the s e?n?er en<^ the deflecting plate on the other side of 
smaller • same description, except that it is rather
an eon anaeter, and that it projects from the saw at about 
each aid They are arranged one on
of bolts e,° ^ e saw’ and are attached to the frame by means

Tw 8’ °f screws’ '
d roller beds are placed vertically in the back part 
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of the frame parallel with each other, both of which are made 
adjustable by screw-rods which bear against the sides of the 
beds, the screw-rods of each bed being operated simultaneously 
by means of chains passing round small toothed wheels at the 
ends of the screw-rods.

Two cranks are also employed, one of which is attached to 
one of the toothed wheels of each bed. Lateral elasticity is 
given to the beds by means of india-rubber or other springs 
attached to them in a proper manner.

Four feed-rollers are employed, two of which are placed in 
each bed, and the specification states that the feed-rollers pro-
ject some distance beyond the inner edges of the beds. Clamps, 
two in number, are attached to the inner ends of the beds, and 
at the back part of each clamp there are two journals, one at 
the top and one at the bottom, fitted in boxes which work or 
slide in recesses in the top and bottom pieces of the beds.

Set-screws are also provided, which pass transversely through 
the top and bottom pieces of each bed, the inner ends of which 
bear against india-rubber springs placed directly back of the 
boxes.

There are two of these rubber springs at the top of the 
clamps, one to each clamp, and it appears that they are place 
between the clamps and the set-screws, passing transverse y 
through the top pieces of the beds. Hence it follows that t e 
clamps may be made to vibrate laterally; but it also appears 
that two stops are provided, which pass through the top pieces 
of the beds, one through each top piece, for the purpose 
limiting and regulating the extent of such lateral vibration-

Knives or cutters are also provided, which are place ver 
cally, one in each bed; but it is unnecessary to enter into 
details, as it is not pretended that the respondents ave 
fringed the third claim of the patent. .

Motion is given to the feed-rollers by gearing, whic is s 
in the drawings at the lower part of the rollers.

Means are also provided for adjusting the beds re a iv 
the saw, so that the boards or other lumber may be saw 
the desired thickness. Either side of the saw may e m 
line side in the operation of sawing by the adjustmen 
proper roller-bed, so as to prevent expansion or contra
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Stuff to be sawed, whatever it may be, is placed between 
the feed-rollers in the beds, and, motion being communicated 
to the saw and rollers, the stuff is fed forward towards the saw 
and is cut by it, the two pieces being prevented from bearing 
against the sides of the saw by means of the deflecting plates. 
When the outer end of the material to be sawed has passed the 
inner feed-roller, the clamps bear against the board and hold it 
in a proper relative position to the saw, so that if another board 
to be sawed is placed between the feed-rollers it will advance 
and press forward the board first placed between the ’rollers, 
and if the last board is thicker than the preceding one the only 
effect is that it acts upon the beds and forces the elastic one 
farther from the permanent one without affecting the clamps, 
which, owing to the springs, have an independent elasticity.

Tested by the example given in the specification, as illus-
trating the mode of operation, it is plain that either side of the 
saw may be made the line side in the practical working of the 
machine. In the example put by the patentees, they assume 
that the roller-bed in line with the deflecting plate, which is on 
the same side of the saw as the stiffening plate, is permanently 
fixed at one-quarter of an inch from the side of the saw, and 
t at the opposite bed being elastic, the side of the saw on 
which the thin strip passes is the line side during the operation 
o sawing; but the patentees state that the opposite side of the 
8aw may be made the line side by permanently fixing the 
opposite roller-bed and by allowing the other one to remain 
e astic, and that by these improvements they are enabled to use 
a m veneer saw, and to keep the stuff to be sawed in a proper 

to the saw, even when varying in thickness.
b t/66 c^a^ms °t the patent, it is charged, are infringed 
J e respondents ; to wit, the first, second, and third. They 

as follows: 1. The employment or use of the deflecting 
the 685 °ne °r Placed at the sides of the saw, as shown, for 
the ^r^°se Preventing the sawed stuff from bearing against 
pu 1 68 8aW and exPanding the saw kerf, and also for the 
one t a^ow^n§ a thin veneer saw to be stiffened by plates, 
of the clW°’ des*red’ They claim the employment or use 
that th* am^S arran8ed as shown, or in any equivalent way, so 

ey may have a lateral elastic movement, independent of 
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the roller-beds to which the clamps are attached, for the pur-
pose of compensating for the varying thickness of different 
pieces of stuff, and to keep the same in a proper relative posi-
tion to the saw. 4. They also claim “ the employment of an 
adjustable bed with clamps, as described, in combination with 
the saw when the saw has a stiffening plate in line with the 
adjustable bed, by which the stiffened or rounded side of the 
saw is made the line side of the same for practical operation.”

Prior to the hearing, the complainants filed a petition in the 
Patent ‘Office, in which they state that the patentees, through 
inadvertence, accident, and mistake, and without any fraudulent 
or deceptive intention, claimed more in their specification than 
that of which they were the original inventors. Pursuant to 
that petition, they were permitted to enter a disclaimer in two 
respects: 1. To amend the first claim by striking out the 
words “ one or ” before the word “ both,” so that the claim 
includes only the employment and use of the saw with both of 
the deflecting plates, when both of the plates are used at one 
and the same time, in the manner and for the purposes de-
scribed. 2. They also made a corresponding amendment in 
the specification, limiting the description of the invention to 
the employment of the two deflecting plates placed at the sides 
of the circular saw, disclaiming the use of one plate only, fort e 
purposes set forth in the specification.

Proofs were taken; and, both parties having been hear , 6 
court entered a decretal order in favor of the complainants, an 
referred the cause to a master. Due report was made y 
master, to which both parties excepted; but the court °Jerr^ 
the exceptions, and, having confirmed the report, en^e^ a 
decree in favor of the complainants for the sum of $ , ’
being the gains and profits made by the respondents, as 
tained by the master. Both parties appealed to this cou

Eight errors are assigned by the respondents, two► 
only will be examined: 1. That the court erred in o ing 
there was invention in using two deflecting plates w en ... 
of one was well known. 2. That the court erre in 
that the respondents infringed the letters-patent gran e 
complainants. t first

Viewed in the light of the disclaimer, it is clear tha 
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claim of the patent is for the employment or use of two de-
flecting plates, one being placed on each side of the saw, for 
the purpose of preventing the sawed stuff from bearing against 
the sides of the saw, and to allow a thin veneer saw to be 
stiffened by the plate employed or used for that purpose ; and 
it is equally clear that the employment or use of one deflecting 
plate for the purpose was well known and in public use long 
before the original patentees in this case applied for a patent.

Conclusive evidence to support that proposition is found in 
the disclaimer filed by the complainants pending the suit, in 
addition to the other evidence in the case, which is abundantly 
sufficient to establish the proposition, even without the dis-
claimer. Authority to make such a disclaimer is beyond ques-
tion, if it be made in writing, and is duly attested and recorded 
in the Patent Office. When so made, attested, and recorded, 
it becomes a part of the original specification to the extent of 
the interest of those who make it; but the provision is that 
it shall not affect any action pending at the time of its being 
led, except so far as may relate to the question of unreason-

able neglect or delay in filing it. 16 Stat. 206; Rev. Stat, 
sect. 4917.
/Pending suits may proceed, but the disclaimer, when re- 
or ed, becomes a part of the original specification, and must 
e taken into account in construing the patent, and in ascer- 

the rights of the parties to the suit, unless it appears 
ate effect of the disclaimer is to enlarge the nature of the 

v V%^10n’ an^ Prejudice the rights of the respondents. Perry 
’ tinner, 1 Webster, Pat. Cas. 253; Ralston v. Smith, 9 C. B. 
• 8-H7 ; s. c. 11 id. 471; Smith v. Nichols, 21 Wall. 117.

of th 616 e^ec^ the disclaimer is to diminish the claims 
the A^^t without prejudicing the rights of the respondent, 
^Id A Proceed» notwithstanding the disclaimer, it being 
affect th t $ djsciaimer, under such circumstances, does not 
of the 6, suit, except to limit and qualify the claims 
neglect resPect to the question of unreasonable
bavin a k°T ° the same/ Unreasonable delay not
a case is T S/^es^ed’ the only effect of the disclaimer in such 
patent a dA natur® of the invention secured by the

v o l  iv ° iminish claims °f the patent as set forth in
13
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the specification. Giuyon v. Serrell, 1 Blatchf. 245; Hall v. 
Wiles, 2 id. 198.

Matters properly disclaimed cease to be a part of the inven-
tion ; and it follows that the construction of the patent must 
be the same as it would be if such matters had never been 
included in the description of the invention or the claims of the 
specification. 16 Stat. 206; Seed v. Higgins, 8 El. & Bl. 767; 
Higgins n . Seed, id. 763; O'Reilly v. Morse, 15 How. 121; 
Taylor n . Archer, 8 Blatchf. 317.

Tested by these considerations, it is clear that the first claim 
of the patent is for the employment or use of two deflecting 
plates, one placed on each side of the saw, for the purposes 
therein set forth and described. Circular plates attached tb 
circular saws, secured by rivets or screws, for the purpose of 
strengthening the central portion of the saw-plate, and some-
times called stiffening plates, are old devices which have been 
known to the operators of the circular saw ever since the circu-
lar saw came into general use for sawing shingles, laths, an 
clapboards. Nor is any argument necessary to show that t e 
employment of one deflecting plate covering the upper part of 
the stiffening plate on the same side of the circular saw is ol , 
as that is proved by the evidence, conceded in argument, an 
alleged in the disclaimer filed by the complainants.

Concede that, and still it is insisted by the complainants that 
they employ or use two deflecting plates, one placed on eac 
side of the saw, and that the employment or use of the a 
tional deflecting plate on the opposite side of the saw is a ne 
and useful improvement in the operation of the mac in®’ 
which the patentees, whom they represent, were justly en i 
to the patent set forth in the bill of complaint.

Operators of machines for sawing lumber, whether wi 
cular or vertical saws, have long known that some means w 
useful, if not absolutely necessary, to spread the two pa 
the lumber behind the saw, so as to prevent t e um 
sawed from binding against the two faces of the saw os 
extent as to endanger the saw and impede the |n
work without an increase of the motive power.
early times, were used by the operator to ^^^P^ 
■object* and various other devices were employe e 
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deflecting plate came into use, which, it seems, has had the 
effect to supersede all other devices previously known to effect 
the described function. Such machines for sawing lumber, 
constructed with one deflecting plate, were well known and in 
general use years before the patentees in this case made their 
application for a patent; and the evidence satisfies the court 
that for most purposes the machine will operate as well and as 
successfully with one deflecting plate as with two. Two de-
flecting plates may be better than one, where it is desired to 
split thin stuff into two parts of equal thickness, as in that case 
the saw kerf may be enlarged by deflecting the stuff on each 
side of the saw.

Grant that two such plates are in certain cases better than 
one used alone, still the question arises whether it involves any 
invention to add the second plate to a machine already con-
structed with one plate. Beyond doubt, every operator who 
had used a machine having one deflecting plate knew full well 
what the function was that the deflecting plate was designed to 
accomplish, and the reasons for placing it at the side of the 
saw are obvious to the understanding of every one who ever 
■witnessed the operation of a circular saw. Ordinary mechanics 
know how to use bolts, rivets, and screws, and it is obvious 
that any one knowing how to use such devices would know 

ow to arrange a deflecting plate at one side of a circular saw 
w ich had such a device properly arranged on the other side, 
1 c°nceded that both deflecting plates are constructed 
an arranged precisely alike, except that one is placed on one 
81 e SaW and °^^er on opposite side. Both are 

ac ^rame the same manner; nor is it shown,
er in the specification or drawings, that there is any thing 

P u iar in the means employed for arranging the deflecting 
fra 68 aV^e s^es the saw, or in attaching the same to the 
on th' are a^e’ except that the outer end of the one 
horn th8^6 S^e aS strengthening plate projects farther 
small $ SyW ^an hmer end, and that the other is rather 
distance1 f ^^h^’ an<^ ^at the ends project about an equal 

requiredt ^ne.sses were examined upon the point, whether it 
invention to attach a second deflecting plate to such a 
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machine; and one of the most intelligent and learned of his 
class testified to the effect that the deflecting plate on one 
side of the complainant’s machine performs precisely the same 
duty as the plate upon the other side of the saw, and that it 
required no invention to apply a second plate in such a case to 
perform exactly the same duty as the one previously applied on 
the opposite side of the saw, — that such second application is 
a mere duplication of the first; and he supports his conclusion 
by apt examples, which are both persuasive and convincing.

Persons seeking redress for the unlawful use of letters-patent 
must allege and prove that they, or those, under whom they 
claim, are the original and first inventors of the alleged im-
provement, and that the letters-patent have been infringed by 
the party against whom the suit is brought. Prima facie sup-
port to the first requirement is derived from the patent, if it is 
introduced in evidence and is in due form, provided the alleged 
improvement is one which in its nature is patentable. Evi-
dence to overcome that presumption, however, is always admis-
sible, if due notice is given by the opposite party, as required 
by law; and the question is now well settled, that the question 
whether the alleged improvement is or is not patentable, is, in 
an equity suit, a question for the court.

Applicants for a patent are required to file in the Patent 
Office a written description of their invention, and of the man 
ner and process of making, constructing, and using the same, 
in such full, clear, concise, and exact terms as to enable any 
person skilled in the art or science to make, construct, and use 
the patented improvement. Rights of the kind are given on y 
to inventors or discoverers of some new and useful art, mac ine, 
manufacture, or composition of matter, or some new and use u 
improvement thereof; and the law is well settled that not o 
short of invention or discovery will support a patent for y 
such alleged new and useful improvement.

Certain other important conditions are also annexe 
exercise of the right to obtain such a muniment o . 
such an invention or discovery; as, for example, the imp 
ment must not only be new and useful, but it must e on 
known or used by others in this country, and not P& 
described before the invention or discovery in any pm1 
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lication in this or any foreign country, and must not have been 
in public use or on sale for more than two years prior to the 
application for the patent. 16 Stat. 201; Collar Company v. 
Van Dusen, 23 Wall. 563.

Invention or discovery is the requirement which constitutes 
the foundation of the right to obtain a patent; and it was de-
cided by this court, more than a quarter of a century ago, that 
unless more ingenuity and skill were required in making or 
applying the said improvement than are possessed by an ordi-
nary mechanic acquainted with the business, there is an ab-
sence of that degree of skill and ingenuity which constitute 
the essential elements of every invention. Hotchkiss v. Gireen- 
wood, 11 How. 267.

Ten years later, a case came before this court, in which the 
plaintiff claimed certain improvements in the construction of a 
machine for sawing lumber with the circular saw, including 
the manner of affixing and guiding the saw by allowing end 
play to its shaft, in combination with the means of guiding the 
device by friction-rollers and other appliances. Mills for saw- 
mg logs with a circular saw had been well known long before 
the supposed invention; and, in construing the claim of the 
patent, this court said that the claim is for the precise organi-
zation of the old machine, namely, the manner of affixing and 
guiding the circular saw by allowing end play to its shaft, in 
combination with the means of guiding it by friction-rollers, so 
as to leave the centre entirely unchecked; adding, that there is 
uo mg new in the combination, and assigning as the reason 

t e conclusion, that the improvement had long been known 
u used in the circular saw for sawing timber of smaller 
mensions than ordinary saw-logs. '

la U0U^ aPPears to show that the machine in that case was 
comT an ^°Se kind which had preceded it; but the 
gro ,r^marke(t that that circumstance did not afford any 
reason th* SeUSe Pat®nt law for a patent, for the 
ever U d or^nary mechanic was doing the same thing
model a working machine from the patent

In 1patent reac^ ^nvention, say the court in that case, the 
must carry his improvement further: he must contrive 
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the means of adapting the enlarged old organization to the new 
use, namely, the sawing of -saw-logs, and claim, not the old 
parts, but the new devices by which he has produced the new 
results. Phillips v. Page, 24 How. 167.

Decisions by this court of later date have been made to the 
same effect; as, for example, the court decided that the claim 
of the patentee for making the cases of door-locks and latches 
double-faced, or so finished that either side of the case may be 
used for the outside, in order that the same lock or cased fast-
ening may answer for a right or left hand door, was void, 
because the patentee did not show that he was the original and 
first inventor of the improvement, and intimated very strongly 
that the making of such a case, with two faces just alike, and 
so finished off in point of style that either side was fit to be 
presented outwards, was not a matter which could be patented, 
even if no locks with such cases had ever before been made. 
Jones n . Morehead, 1 Wall. 162.

Patented improvements which are not new and useful, or 
which did not require any invention or discovery to make the 
same, as compared with what existed or was in use before, may 
be declared invalid by the court in an equity suit. Stimpson v. 
Woodman, 10 id. 121.

Mere change in a machine of one material for another, as 
wood or wood strengthened with iron for iron alone, is not 
invention in the sense of the Patent Act, and therefore is not 
the subject of a patent. Hicks n . Kelsey, 18 id. 670..

Old processes are sometimes applied to new subjects, an 
where that was so, in a case which did not require the exercise 
of the inventive faculty, and without the development o any 
idea which could be deemed new or original in the sense o 
patent law, it was held that the supposed improvement wa 
the subject of a patent, and that courts of justice may a 
judicial notice of a thing in the common know e ge 
of the people throughout the country. Brown v. »p ’ 
U S 38

Proof of the state of the art is admissible in equity cases, 
without any averment in the answer touching t e su je , 
in actions at law, without giving the notice require 
evidence is offered to invalidate the patent. 
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proof of what was old and in general use at the time of the 
alleged invention; and may be admitted to show what was 
then old, or to distinguish what is new, or to aid the court in 
the construction of the patent.

Meritorious inventors are entitled to protection; but it is 
settled law that a mere carrying forward of an original pat-
ented conception, involving only change of form, proportions, 
or degree, or the substitution of equivalents, doing the same 
thing as the original invention by substantially the same means, 
is not such an invention as will sustain a patent, even though 
the changes of the kind may produce better results. Smith v. 
Nichols, 21 Wall. 115.

Effective support to the proposition that nothing but inven-
tion or discovery will entitle art applicant to a patent is also 
found in the reported decisions of the circuit courts, as appears 
from the following citations. Judge Story held, many years 
ago, that the mere application of an old process, machine, or 
device to a new use was not patentable, — that there must be 
some new process or some new machinery to produce the result, 
in order that the supposed inventor may properly have a patent 
for the alleged improvement. Howe v. Abbot, 2 Story, 194; 
^an v. Smallwood, 2 id. 411; Glue Co. v. Upton, 6 Off. Gaz. 
842; 7 id. 648.

onclusive support to the proposition that an applicant for a 
patent is not entitled to the public protection, unless the sup-
posed improvement involves actual invention or discovery, is 
oun in the oft-repeated decisions of all the English courts 

the1^ ^Ur^S^c^on *n su°h cases ; and it is safe to remark, that 
w't, C°Ur^S that country apply the rule more readily, and

a much closer scrutiny, than do the courts of this country 
the like jurisdiction. Ralston v. Smith, 11 H. L. C.

j arwood v. Railway Company, 11 id. 654; Jordan v. 
24^^» ar 7 Kay v. Marshall, 8 Cl. & Fin.
n s v‘Fox'5 H*L’c-707; v- Easton,2 c-b . 
14 id 47s V’ Mabon^ 12 id- 437; Ormson n . Clarke, 
^p . 5 ch \arkes v’Stevens' Law ReP- 8 EQ- 358;s- c- Law 
164* m •' ’ Envelope Company v. Seymer, 5 C. B. N. 8.
11 Q p V’ 47 Law Times, n . s . 319; Ralston v. Smith, 

• N. s. 471; Ormson v. Clarke, 13 id. 337; Ralston v.
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Smith, 9 id. 117; Saunders v. Aston, 3 Barn. & Ad. 881; Seed 
v. Higgins, 8 El. & Bl. 743.

For these reasons, we are all of the opinion that the claim of 
the improvement described as the employment or use of two 
deflecting plates, one placed on each side of the circular saw, 
for the purposes set forth in the specification, is void, because it 
does not constitute a patentable invention.

Suppose that is so, still it is insisted by the complainants 
that the decree of the Circuit Court should be affirmed in 
respect to the second and fourth claims of the patent.

Clamps are employed or used by the complainants, arranged 
as shown, so as to have a lateral elastic movement, independent 
of the roller-beds to which the clamps are attached, for the 
purposes set forth in the second claim. Admit that the claim 
is a valid one, still it is insisted by the respondents that they 
do not infringe that part of the patented invention, and, con-
sequently, that the decree of the Circuit Court should be 
reversed.

Four adjustable feed-rollers are shown in the machine of the 
respondents, and in front of them there is a pair of clamps, of 
peculiar construction, the object and only practical effect o 
which, it seems, is to hold the upper edge of the stuff to e 
sawed in proper position while it is in contact with the saw. 
Evidently they differ in form, method of attachment, pur 
pose, and use from those described in the specification of the 
complainants. Instead of that, the clamps described in the com 
plainants’ patent are attached to the inner ends of the roller 
beds, so that there are two journals at the back part of eac 
clamp, which fit in boxes, and work or slide in recesses in t e 
top and bottom pieces of the roller-beds. .

To that it may be added, that the action of the clamps in the 
complainants’ machine is governed by the set-screws w ic 
bear against rubber springs back of the boxes, the distance 
the lateral vibration of the clamps being regulated by t e s op , 
which are arranged to pass through the top pieces, t e o J 
of the arrangement being to give the clamps the abi ity o 
a lateral elasticity and vibratory movement independen o 
roller-beds, for the purpose, as stated in the claim, o c°mP 
sating for the varying thickness of the different pieces o
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and to keep the stuff to be sawed in a proper relative position 
to the saw.

Competent experts testify that the clamps in the machine 
used by the respondents have no lateral elastic or vibratory 
motion independent of the roller-beds, and that they cannot 
perform the functions of the clamps described and claimed in 
the patent set forth in the bill of complaint; and the court is 
of the opinion, from an examination of the models exhibited, 
that the testimony of the expert is correct.

Keeping in view what has already been remarked, a few 
additional observations will be sufficient to dispose of the ques-
tions arising under the fourth claim of the specification, in 
which the complainants claim the employment of an adjustable 
bed, with clamps as described, in combination with the saw, 
when the saw has a stiffening plate in line with the adjustable 
bed, by which the stiffened or rounded side of the saw is made 
the line side.

Taken as it reads, the fourth claim does not include a 
deflecting plate, and only a stiffening plate on one side of the 
saw; and, if not, it is difficult to see how the devices claimed 
in the combination will permit the stiffened or rounded side of 
the saw to be made the line side, unless the deflecting plate is 
added to the claimed combination. Add the deflecting plate 
to the combination, and it is quite clear that the claim may 
include parts sufficient to be operative; but when such stiff-
ened side is thus made the line side, and the clamps embrace 
t e saw as described, it is quite essential that the clamp on the 
me side should have a lateral elasticity with respect to the bed, 

an also the described swinging motion. Neither the clamp on 
e me side or the one on the opposite side in the respondents’ 

inac me have any lateral elasticity with respect to the roller- 
g ’ a swinging motion, and the one on the line side of the 

as no lateral motion whatever when the machine is in 
operation.
but ^rences °pinion may possibly exist upon that topic, 
clam& agree that the claimed combination includes the 
that ^thaU ^n^nSement is not proved, unless it appears 
ab-pari j resP^deni'8 use the entire combination. Having 

y eci ed that the respondents do not use the clamps of 
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the complainants, it is unnecessary to pursue the inquiry, except 
to say that it is settled law, that, where the respondent in 
constructing his machine omits one of the ingredients of the 
complainant’s combination, he does not infringe the complain-
ant’s patent. Grould v. Rees, 15 Wall. 194 ; Prouty v. Ruggles, 
16 Pet. 341 ; Vance v. Campbell, 1 Black, 427 ; Grill v. Wells, 
22 Wall. 28.

Suffice it to remark, that, in view of these conclusions, it 
becomes unnecessary to examine the errors assigned in respect 
to the rule of damages.

Decree reversed, and cause remanded with directions to enter 
a decree dismissing the bill of complaint.

Commis si oner s of  Johns on  County  v .

1. Where, upon the performance of certain conditions precedent, the issue of 
bonds to a railroad company by the board of commissioners of a county in 
Kansas is authorized by law, the bonds, when issued, if they recite such 
performance, are, in the hands of a bona fide holder for value, binding upon 
the county.

2. The acceptance and holding by the county of the' certificate of stock o e 
company, the issue and delivery of the bonds to the company, and the pay 
ment of interest on them for a time, cured the defects, if any existed, as to 
the order for submitting the question of subscription to a popular vote, an 
authorized a bona fide taker of the bonds to presume that every thing nece 
sary to their validity had been properly done.

3. The fact that the act under which the bonds were issued is erroneously re-
ferred to in their recitals does not render them void.

Ebbo b to the Circuit Court of the United States for the 

District of Kansas.
The case is stated in the opinion of the court.
Mr. Nelson Cobb for the plaintiffs in error.
The bonds in question derive no validity from the ac 

Feb. 25, 1868, as it was expressly repealed by the fourth sec-
tion of the act of Feb. 27, 1869, without any saving clause a 
to pending proceedings. The election, ordered when t e 0 
law was in force, not having been held until after t e a 
took effect, was, with all the subsequent action to w 
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gave rise, unauthorized and void. Aspinwall v. Commissioners 
of Daveiss County, 22 How. 364; Covington, ^c. Railroad Co. 
v. Kenton, 12 B. Mon. (Ky.) 144. Their issue was not author-
ized by the act of 1869, as after its passage no election was 
ordered, and the county is not estopped from contesting their 
validity, especially when their recitals show an absence of 
legal authority for the doings of the board in the premises. 
Marsh n . Fulton County, 10 Wall. 676.

The plaintiff below was not therefore a bona fide holder of 
the bonds in question. This court has repeatedly held that 
paper otherwise negotiable, which on its face shows that which 
should arouse suspicion and put the taker upon inquiry, can-
not be so transferred as to cut off defences which would have 
been available against the original holder. Fowler v. Brantly, 
14 Pet. 318; Goodman v. Simonds, 20 How. 343; Angle v. 
Northwestern Mutual Life Insurance Co., 92 U. S. 330; Harsh-
mans. Bates County, id. 569.

The subsequent acts of the county do not estop it from set- 
hng up the defences upon which it relies in this suit. Bigelow 
on Estoppel, p. 80; Clark v. Session, 22 N. Y. 312; Langdon 
Vt Dowd, 10 Allen, 423; Freeman v. Cooke, 2 Exch. Rep. 644 ; 
Howard v. Hudson, 2 El. & Bl. 1; Anderson v. Lyon, 11 Allen, 
349; Wells v. Truesdell, 6 Pick. 455. The only interest paid 
on the bonds was that paid to the plaintiff below. The deliv-
ery of the certificates of stock was necessary to complete the 
subscription, and was, like it, void. The registration by the 
tate auditor on the application of the holder of the bonds was 

without notice or knowledge of the county or its officers, 
pon neither of these facts, therefore, can the doctrine of 

estoppel have any application.
Nir. James Grant, contra.

R. Just ice  Sway ne  delivered the opinion of the court.
ls is an action brought to recover the amount of certain 

^a^en fr°m bonds issued by the plaintiffs in error to 
?. kawrence, and Denver Railroad Company, of

onds the defendant in error was the holder.
& , y consent of parties the case was tried by the court without 

]ury, coup|. fac^8j anj gave judgment for the 
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defendant in error. The plaintiffs in error thereupon brought 
the case to this court for review.

There is no dispute between the parties as to the leading 
facts of the controversy. The proper authorities submitted the 
question to the electors of the county, whether the county should 
subscribe for $100,000 of the stock of the company, to be paid 
for by issuing its bonds to that amount. The election was or-
dered on the 25th of January, 1869, and took place on the 6th 
of April, 1869. The proposition was sanctioned by a majority 
of more than two to one. The bonds were thereafter executed 
and deposited as escrows. On the 22d of May, 1871, the com-
missioners made an order that they should be delivered, and 
they were delivered accordingly. A certificate of stock was 
issued and delivered by the company, and is still held by the 
county. It has never been surrendered, nor offered to be sur-
rendered. The bonds were signed by the chairman and clerk 
of the board of commissioners, and attested by the county 
treasurer. There was in each one a recital “ that this bond is 
executed and issued by virtue of, and in accordance with, an 
act of the legislature of Kansas, entitled ‘ An Act to authorize 
counties and cities to issue bonds to railroad companies, ap-
proved Feb. 25,1868, and is in pursuance of, and in accordance 
with, the vote of a majority of the qualified electors of the 
county of Johnson, at a regular election, held on the sixth day 
of April, 1869.” Each one bore, also, the following indorse-
ment : —

“ I, A. Thoman, auditor of the State of Kansas, do hereby cer-
tify that this bond has been regularly and legally issued; that t e 
signatures thereto are genuine; and that the bond has been u y 
registered in my office, in accordance with an act of the legis atui e, 
entitled ‘An Act to authorize counties, incorporated cities, an mu 
nicipal townships to issue bonds for the purpose of building. n ges, 
aiding in the construction of railroads or other works o in ern^ 
improvements, and providing for the registration of^suc 
and the repealing of all laws in conflict th erewit , app 
March 2, 1872. Witness my hand and official seal, this twen y- 
day of March, 1872.”

The certificate is authenticated by the official signature 
seal of the auditor.
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The road was finished, and has since been in operation. The 
county and its inhabitants are in the enjoyment of the benefits 
arising from it.

There is no imputation of any taint of fraud upon either side.
The county authorities paid the interest upon the bonds for 

a time.
The county has received what it contracted to receive, and 

has paid what it contracted to pay.
The plaintiff in the suit is the bona fide holder of the bonds.
A case of stronger equity can hardly exist.
Several objections have been taken to the validity of the 

bonds. They have been elaborately and ably argued upon 
both sides. The view which we take of the controversy ren-
ders it necessary to advert to but one of the objections, and to 
that one briefly. Our judgment will be placed upon a different 
ground.

The act mentioned in the recital in the bond was erroneously 
referred to. That act does not affect the case, and may be 
laid out of view. The act of Feb. 25, 1868, was in force when 
the order for the election was made. It gave ample authority 
for making the order, and for all that was subsequently done. 
It is insisted that this act was repealed by the act of Feb. 27, 
1869, that the order for the election fell with the act repealed, 
and that, consequently, the election was held without any legal 
authority. Such repeal, so far as regards the authority to 
make the order, and the continuing efficacy of the order, is 
strenuously controverted upon the other side.

atever may be the fact, we are satisfied that after the 
passage of the act of 1869 all the proceedings were in substan- . 
ia conformity to its requirements. It was in force before the 
ection was held and until after the bonds were issued and 

delivered.
to ’ h*8 act 1868, authorized the commissioners
com^r6^ e.k°nds when the requirements of the law had been 

p le with. They were thus constituted a tribunal for the 
cloth d161'^0^ flues^ons touching the subject. They were
them ^Ower and barged with the duty to decide
fbe bond ° a^ea^ Or review was provided for. Their issuing 

was the reflex and embodiment of their judgment 
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that it was proper to do so. It implies a prior determination 
to that effect. The fact carries with it this presumption. The 
bonds recite that they were issued in conformity to law, and in 
pursuance of the election held on the 6th of April, 1869. It is 
true they refer to the wrong statute, but/aZsa demonstratio non 
nocet. The bad here does not hurt the good. The act of the 
commissioners was the act of the county, and the county is 
conclusively bound by what they have done. As between the 
county and a bona fide holder, no question involving the infirmity 
of the securities can be raised.

The principle of estoppel applies, and it precludes the obligor 
from interposing such a defence.

Whether the certificate of the auditor of State, indorsed on 
the bonds, has or has not the same effect, is a point not neces-
sary in this case to be considered.. Taking and holding the cer-
tificate of stock, issuing and delivering the bonds, and paying 
the interest for a time, cured the defect as to the order for an 
election, if any such existed. Under the circumstances, a bona 
fide taker had a right to presume that every thing had been 
properly done which was necessary to the validity of the bon s. 
When this suit was instituted, the objections which have been 
made were too late.

The views we have expressed have been repeatedly sustaine 
by the adjudications of this court. Supervisors v. Schen , 
5 Wall. 772; Olcott v. The Supervisors, 16 id. 698; City of 
Lexington y. Butler, 14 id. 283; Pendleton County v. wy, 
13 id. 298; Myers v. Muscatine, 1 id. 385; Knox y.
wall, 21 How. 544; Lind v. The County, 16 Walk ’ 
Joseph's Township v. Rogers, id. 644; Pine Grove v. a co, 
Wall. 666. . . . .

We refer especially to the closing part of the opinion m 
case last mentioned. Judgment ajfirme
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Atlan tic  Dela ine  Comp any  v . James .

The power of a court of equity to cancel an executed contract ought not to be 
exercised, unless the fraud and false representations set up as the ground for 
relief are clearly proved, and the complainant has been thereby deceived and 
injured.

Appeal  from the Circuit Court of the United States for the 
District of Rhode Island.

The facts are stated in the opinion of the court.
Mr. William M. Evarts and Mr. A. Payne for the appellant. 
Mr. C. H. Hill for the appellee.

Mr . Justi ce  Stro ng  delivered the opinion of the court.
The bill was originally filed by Charles T. James against the 

Atlantic Delaine Company, George W. Chapin, and Lyman B. 
Frieze ; and, after the death of the complainant, it was revived 
by his administratrix. Its object is to obtain a cancellation of 
»release of James’s interest in the capital stock of the company, 
together with a retransfer of the stock, and an account. The 
history of the transaction sought to be annulled is as follows, 
so far as it is necessary now to refer to it: On the second day 
o September, 1851, James made a general assignment of all his 
property, for the benefit of his creditors, to Lyman B. Frieze, 

mong the properties thus assigned was an interest in the capi- 
» stock of the company, for which certificates had never been 

issued, but which, it is alleged, in equity belonged to the com- 
P amant. The release sought to be cancelled was made by the 
assignee. It was dated March 2, 1853, and acknowledged on

th of the same month. Concurrently with it, the com- 
a release to the assignee and to the complainant 

a c aims and demands, actions and causes of action what- 
ver eld by it against the complainant or his assignee, or 

tended t 6 ass^ne<^ estate. These mutual releases were in- 
lar 8ettlement of mutual claims. The company was a 
amon General James. It held his mortgages, and
erty of th601 °ne UPon hi8 right to the capital stock and prop-
ane cl " 6 corFora^on; and it had other claims against him-, 

ms a so against his assignee, as such, growing out of the 
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assignment. On the other hand, General James had claims 
against the company, which passed by his deed of assignment 
to his assignee. An arrangement was then made between the 
assignee and the company, by which the latter accepted, in full 
settlement of the claims it held against James and his assignee, 
a conveyance of all the right, title, and interest which James 
had at the date of his assignment, and which the assignee then 
held, in and to the capital stock and property of the corpora-
tion ; and mutual releases were exchanged. It is this transac-
tion, and the assignee’s release, which the complainant seeks to 
have set aside, alleging that the release and conveyance were 
obtained by fraud.

It is obvious, at first sight, that most of the allegations of the 
bill have little, if any, relevancy to that subject. At most, they 
are matters of inducement, introductory to the one important 
averment upon which alone the bill can rest. That averment 
is, in substance, that untrue and incorrect statements of the 
condition and affairs of the company were exhibited to the com-
plainant’s assignee, with intent to deceive him; statements by 
which he was deceived, and induced to consent to the sett e- 
ment that was made, and to execute the release of the stock. 
Unless this allegation has been sustained by proof, the com 
plainant’s suit must fail. It is admitted in the appellee s brie 
that the case turns upon it.

We shall spend no time, therefore, in considering the intro-
ductory averments. Most of them are unsustained by the evi 
dence; and, were they all true, they would confessedly e 
no importance, if the principal averment is not proved. ...

The case exhibits but a single statement of the condition an 
affairs of the corporation, made or furnished to either the com-
plainant or to his assignee, and it is that one which is 
charged to have been false and fraudulent. The accuracy 
good faith of that alone is assailed. The circumstances t a P 
ceded its being furnished to Mr. Frieze, the assignee, 
following: On the 5th of February, 1853, George W. P ’ 
the treasurer of the company, and the trustee in . e mor a 
which James had given to secure the payment o , „Gained 
rowed by him, and long past due, by virtue of a powei c' ,
in the mortgages, advertised for sale the property
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them, including General James’s interest in the capital stock of 
the Delaine Company. The times appointed for the sales were 
the twenty-fifth and twenty-sixth days of the same month; 
but the sale of the stock was advertised for the twenty-sixth. 
On the 15th of February, Frieze, the assignee of General James, 
sent the following note to Chapin; —

“ Pro vi den ce , Feb. 15, 1853.
“Geor ge  W. Cha pin , trustee for Hill, Carpenter,& Co., and others, 

and treasurer of the Atlantic Delaine Company:
“ Dea r  Sir , — I feel it my duty to demand of you a statement 

of the condition, standing, and accounts of the Atlantic Delaine 
Company, so that I may be able to represent the delaine stock, &c., 
which you have advertised, as trustee, to be sold on the 25th and 
26th instant, in its true light and value, and make it sell for what 
it is worth. Very truly yours,

“ L. B. Frie ze ,
“ Assignee of Charles T. James.”

The note upon its face explained for what the statement was 
wanted. It was that the assignee might know, so far as the 
account would show, the value of the stock, and that he might 
guide his action by that knowledge. Before, however, any state-
ment was made out and furnished, in answer to this demand, the 
sale of the stock was enjoined; but, on the 26th of the month, 
Chapin made out and sent to Mr. Frieze the following: —

Statement of the Atlantic Delaine Company, Jan. 1, 1853.
Bills payable.................................................................... $410,615.39
Due agents for advances on goods.............................. 90,026.19
Due various persons on account................................... 51,404.44
Capital stock.................................................................. 237,495.53

$789,541.55 
Credit.

Cash and bills receivable, ou hand................................ $13,584.92
°st of real estate, cassimere department, and amount
Paid Charles T. James’s contract account .... 310,006.04
ue from Lyman B. Frieze, assignee..............................53,314.77

^le Jroin sundl7 persons........................................... 2,061.38
oo, cotton, and supplies at mill............................  190,692.17

Bal^068’cassimeres’on hand . . . ............................ 149,516.74
a anCe.......................................................................... 70,365.53

vo l . iv . $789,541.55
14
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“ I would state that our directors estimate that $50,000 or more 
of the above balance accrued from ,the non-fulfilment of the con-
tract with Charles T. James, which they shall prosecute against him 
or his assignee.

“ The above is a true copy from the books.
“ (Signed) Geor ge  W. Cha pin , Treasurer.

“Pro vi de nc e , Feb. 26, 1853.”

The Circuit Court was of opinion that this statement was 
false and fraudulent, and that it was furnished with the intent 
to deceive and defraud, by promoting a settlement prejudicial to 
General James, and more favorable to the corporation than truth 
and justice would admit. With this opinion we cannot concur. 
A careful and thorough examination of all the evidence sub-
mitted has failed to convince us that there was any substantial 
error in the statement, or that it did not truly exhibit the condi-
tion, standing, and accounts of the company when it was given. 
There are not many particulars in which it is now alleged the 
exhibit was untrue. We shall notice all that are alleged.

1. It is said, on behalf of the complainant, that the item on 
the debit side, “ $410,615.39, bills payable,” includes promis-
sory notes amounting to $76,000, given by the company to their 
agents in exchange for accepted drafts drawn upon the agents, 
on account of manufactured goods consigned to them. A i 
ting such to be the fact, we do not perceive that it shows any 
inaccuracy in the items. It is abundantly proved,, and it is e 
yond all doubt true, that the sum of the company s notes oi 
standing at the time was exactly what it was stated to 
the company was liable for them all. The notes for $ , ’
equally with the others, were to be paid, either in money o 
of the proceeds of the goods in the agents hands, if, rom 
latter, the value of the goods would be correspondingly ecrea 
But it is not denied that the statement credits the company 
the full value of the goods in the agents’ hands, without ma ^g 
any deduction for the drafts drawn against them. esl 
evidence is that the drafts, in exchange for whic t e n 
$76,000 were given, were not in fact drawn against the co 
ments. They were accommodation acceptances. 1S 1 
sible, therefore, to conclude that this item on t e e 
the statement, to which the complainant now o jec , 
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strictly accurate. No other inaccuracies in the debit side are 
alleged.

2. The next allegation of falsehood in the statement refers 
to the second item on the credit side, which is “ cost of real 
estate, cassimere department, and amount paid Charles T. 
James’s contract account, $310,006.40.” This sum was made 
up of three items of expenditure, the first two not belonging 
to the contract with James for building the mill; namely, 
$13,140.60 paid for the real estate, $40,250.33, the cost of the 
cassimere department, and $256,615.11, the sum paid and 
charged to General James on his contract for building the 
mill. These items are admitted to have been correct. They 
amount to the sum set out in the statement. But it is argued 
the mill had cost more. It is said there was still due to Gen-
eral James on his contract the sum of $29,000, and he had a 
claim for extra work, it is said, amounting to $79,000 more. 
These two sums, it is argued, should have been added to the 
$310,006.40, to show the true value of the real estate, cassimere 
department, and mill. Yet it is obvious, had that been done, 
it would have been necessary to carry the two sums to the 
other side of the account, as debts due from the company, and 
c arge them there. Thus the apparent indebtedness of the 
corporation would have been increased equally with the appar- 
ent increase of its assets, and the balance of the account would 

uve remained as stated. But the objection made to the item 
misstates it or misapprehends it. Mr. Chapin, the treasurer, did 
no undertake to give the cost of the mill or its value. He 

no etter means for estimating the value of the mill or its 
t an General James himself had, or than his assignee had. 

th0168 undertaken to build it, and to furnish it with all 
build*aC needed. He knew what the contract price for 
So d'd h*^ Waf’ and ke knew what extra work had been done, 
to g 18 ass^nee’ wh° by the assignment had been directed 
And °h what the assignor had undertaken to do.
ment of th demanded a statement, it was a state-
What 6 • standing, and accounts of the company,
of the v T n iU answer to the demand was not an estimate 
statemen(which was not demanded), but a true 

t e cost of the real estate and of the cassimere 
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department, together with the amount paid General James on 
his contract for completing the mill. The statement under-
took to give nothing more, and there is no just reason for saying 
that in this particular the statement was in the least degree 
either fraudulent, imperfect, or untrue.

3. It is next contended that the fifth and sixth items on the 
credit side were incorrect, and fraudulently so. Those items 
are “wool, cotton, and supplies at mill, $190,692.17,” and 
“delaines, cassimeres on hand, $149,516.74.” But we do not 
find any considerable error in these sums, and certainly there 
is no evidence that the very small error we do find was inten-
tional. In addition to the number of cases of delaines which 
the company had in the hands of Day, Owen, & Co. there 
appears to have been a mistake of eleven cases, of the value of 
$1,120. This is easily accounted for without imputing fraud. 
It was simply a clerical omission of one column in adding, a 
very common error in transcribing and footing up accounts. 
And the error is too small and too unimportant to justify any 
inference that it was not accidental. Apart from this, nothing 
has been adduced to show that the quantity and value of the 
wool, cotton, and supplies at the mill, together with the de-
laines and cassimeres on hand, including those in the hands of 
agents of the company, were not truly represented in the 
statement furnished to Frieze. No evidence whatever has been 
given to prove that there was any greater quantity; and that 
the value was not under-estimated plainly appears in the fact 
that the goods were very shortly afterwards sold, and broug t 
less at the sales by several thousand dollars than the sum at 
which they have been estimated. Moreover, the correctness o 
the items assailed is vindicated by their correspondence wit 
the inventory of the company, taken Dec. 31, 1852. It is sai 
that the items do not correspond with the exhibition ma e y 
the trial balance of Dec. 31, and this is true; but the ac 
unimportant, for the trial balance exhibited the cost, w 
the statement, corresponding with the inventory, exhibite w 
was supposed to be the market value. ,

These are all the particulars in which it has been con en 
the statement made to Frieze, the complainant s assigns , 
the treasurer of the corporation, is false or fraudulent. 



Oct. 1876.] Atl ant ic  Del ain e Co . v . James . 213

ported as the attack upon the statement is, in our judgment, by 
any considerable proof, its substantial correctness is vindicated 
by convincing evidence. Not only does the testimony of Mr. 
Chapin, the treasurer of the company, prove it, but so also does 
that of Mr. Blodget, an experienced book-keeper, and that of 
Mr. Balch, an expert selected for the complainant to examine 
the books. Each of these witnesses affirms to the accuracy of 
the statement. And the complainant has produced no evidence 
to show that the company had more property, or property of 
greater value, or that its liabilities were less than represented 
to him.

It is true, as has been urged upon our attention, that the 
statement furnished concluded with the following: “ The above 
is a true copy from the books,” and this was not strictly cor-
rect. It was not a copy. There was in fact no such statement 
on the books. But most of the items were there, and the books 
were sufficient to enable the treasurer to make it up. If those 
items were correctly extracted, it was of no importance whether 
the statement was literally a copy or not. All that was prob-
ably meant was, that the particulars of the statement were taken 
from the books. Yet, if hot, if the representation that the 
statement was a true copy from the books must be regarded as 
intentionally untrue, it cannot be said to have been hurtful to 
t e complainant or to his assignee. What was asked for and 
w at was needed was a statement of the condition and affairs 
th 6 C°mPany’ enable Mr. Frieze to estimate the value of 
. e stock, and to take measures to have it bring its value at the

pen ing sale. If the statement he got in response to his 
man was a true representation of the condition of the com- 

P y (which we think it substantially was), he cannot be said to 
ca ’ deceived or defrauded by it; and his testimony in this 
the t” does not think he was deceived. He submitted 
that i' e^en^ a judicious friend ; and, acting on the advice of 
tlem m' aS We^ aS °n h*8 own judgment, he agreed to the set- 
us no h made, — a settlement in which, as it seems to 
not untT 6 ° that the stock was then worth. It was
ness h s'x years afterwards — no complaint of unfair- 
that th' h*H een ma<^e to the defendants in the mean time — 

was filed to undo what had been done, and to pro-
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cure a cancellation of the mutual releases and of the transfer 
of the stock to the corporation. Cancelling an executed con-
tract is an exertion of the most extraordinary power of a court 
of equity. The power ought not to be exercised except in a 
clear case, and never for an alleged fraud, unless the fraud be 
made clearly to appear; never for alleged false representations, 
unless their falsity is certainly proved, and unless the complain-
ant has been deceived and injured by them. We think no such 
case is now presented. The fundamental averment of fraud is 
not sufficiently sustained by proof. The bill must, therefore, be 
dismissed.

Decree reversed, and cause remitted with instructions to dtsmui 
the bill.

Me . Jus tice  Clif foe d  dissented.

Unit ed  State s v . Smith .

1. By reason of its improper suspension of the work of a contractor, who had 
agreed to supply the skilled labor and the materials necessary for the erec 
tion of certain buildings for its use, the United States is liable in t e our 
of Claims for such damages as he has actually sustained.

2. The finding of facts by the Court of Claims, in the nature of a special ver ic , 
is conclusive here, unless impeached for some error in law appearing

3. That court, in estimating damages, must be governed by the proofs ’
but it is not required to set forth the elements of the calcu ation y
it arrives at its final result. rt!M.

4. That court may, however, be asked by either party to state w e e 
lar item of charge or of damage is included in its finding, an , i so, 
amount.

Appe al  from the Court of Claims.
This was a suit by the appellee to recover damages o 

suspension of his contract with the United States. y 
contract the parties agreed: — . j

First, The said Joseph Smith, his heirs, executors, an 
ministrators, agrees to superintend or cause to be super 
and assist the soldiers in the erection of buildings a P 
Beaver, Utah, according to plans and specifications; an g 
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also, to supply or cause to be supplied all the skilled labor and 
material necessary for the erection of the buildings, in con-
formity with said plans and specifications.

Second, It is agreed that, for and in consideration of the 
faithful fulfilment of the above stipulations in all their parts, 
the party of the second part shall be paid by the United States, 
at the office of the A. A. Q. M., at post of Beaver, Utah, as 
follows, viz: —

Sixty-nine thousand one hundred and seventy-seven dollars 
($69,177), provided that the United States is not liable for 
any amount beyond the sums appropriated for such purpose 
during the fiscal years in which the services are rendered. 
Payment to be made in instalments at completion of each 
separate building, or as soon thereafter as funds may be re-
ceived for that purpose. The buildings to be inspected and 
accepted by the United States.

The Court of Claims found the following facts: —
I. On the 1st December, 1873, while the buildings were 

m progress of construction, the contractor was stopped by 
order of the post-commander, with the approval of the com-
mander of the department, and all work under the contract was 
ordered to be suspended. The contractor objected to the work 
being stopped, and requested that he be released from his agree-
ment, unless the work could go on. The matter was referred 
to the Quartermaster-General, and by him submitted to the 

ecretary of War. Pursuant to orders of the latter, the con- 
ractor was allowed to resume work. The period of suspension 

was from the 1st December, 1873, to the 3d February, 1874.
o efendants have paid for the work done under the con- 

act, but have not paid the damages occasioned by the suspen-
sion of the work. Jr

H. On the 30th October, 1874, General Ord, commanding the 
j Par men^ ^le Platte, referred the contractor’s claim for 

suspension to the quartermaster of the 
the b ’ e^Ver’ W^° ha<I had entire charge of the work from 
re ortgmning th® completion thereof, with instructions to 
and d T ° t e damages caused by “ the unexpected stoppages 
from W^h’ lnh^c^ed on the contractor, Smith, by the orders 

ington and department head-quarters; the exposed 



216 Unit ed  Stat es  v . Smith . [Sup. Ct.

and unfinished condition in which he was compelled to leave 
the buildings during winter storms; the remoteness of the place 
of building, where all skilled labor had to be provided from a 
great distance, and which was left sometimes unoccupied and 
unpaid for on the contractor’s hands ; the deterioration in value 
of material left exposed while waiting for orders to continue 
the work.” The post quartermaster, under these instructions, 
reported the contractor’s losses at $8,000, and the department 
commander approved the recommendation. The court finds 
the claimant’s damages for the same to be $5,000.

III. During the progress of the work the contractor furnished 
and performed certain additional or extra work not required by 
his contract. But, on the inspection of the buildings before the 
final payment, it was found by the inspecting officer that the 
contractor had omitted to furnish and perform certain work 
required by the contract. It was subsequently agreed between 
the contractor and the defendant’s officers that the extra work 
furnished should be received and stand in the place of that 
omitted by the contractor, and under and in pursuance of such 
agreement or compromise the contractor was paid the balance 
remaining due of the contract price.

Upon the foregoing findings the court decided as conclusions 
of law,—

1. The officers of the government charged with the care and 
supervision of the building to be erected by the claimant ha 
no right to hinder or delay him in the proper performance o 
his work : and for the suspension thereof, ordered by such o 
cers in the supposed interest of the government, the claiman 
should recover such damages as were the necessary consequen 
of the suspension ; that is to say, such damages as woul p ac 
him as nearly as possible in the same condition as he wo 
have been in if he had been allowed to proceed without s 
interference, excluding therefrom, nevertheless, any loss or 
jury to his materials, which might have been pievente . y 
exercise of reasonable care and prudence on his part, in 
storing, custody, and preservation thereof.

2. The estimate or allowance of damages for the suspe 
of the work made by the post quartermaster, under t e 
tions of the commanding officer of the departmen , 
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determine the amount thereof, and should be excluded by the 
court in making a computation of damages.

3. The extra work on the buildings done by the claimant in 
addition to that required by the terms of his contract, and the 
deficiencies under the contract, as determined by the inspecting 
officer who inspected the work before acceptance by the govern-
ment, as provided by the contract, were proper subjects of 
compromise and set-off, and, having been so compromised and 
set off against each other before final payment, the claimant is 
concluded from seeking a recovery for the former.

Judgment was rendered for the claimant for $5,000, where-
upon the United States appealed here.

Mr. Assistant Attorney- G-eneral Smith for the appellant.
Mr. James Lowndes, contra.

Me . Chie f  Jus tice  Waite  delivered the opinion of the 
court.

The only questions presented in this case relate to the lia- 
ility of the United States for damages growing out of the 

suspension of the work under the contract sued upon. In 
e ect, the contract bound Smith to furnish the materials and 
erect the buildings, the labor being performed by the soldiers 

t e fort, except to the extent that skilled workmen were 
ecessary. There was no time specified within which the work 

p e done, neither was there any power reserved by the 
e States to direct its suspension. Under such circum- 

nces, t e law implies that the work should be done within a 
na e time, and that the United States would not unneces- 
lnterfere to prevent this.

Sfai s Case, 6 Wall. 546, it was decided that the United 
in tort were liable for damages resulting from an improper 
Case l^d 47^ work a contractor; and in Smoot's 
to the Pr^nclp^es which govern inquiries as
eauaii individuals, in respect to their contracts, are
same Where the United ^tes are a party. The
17 id 592 R6 case of the Amoskeay Company,
States. S 'ih the W°rk Wa§ st0PPed bY order of the United 
could go o ke released from his contract, unless he

is was refused until the expiration of sixty 
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days, when he was allowed to resume. As between individuals, 
certainly, this would be considered an improper interference, 
and damages would be awarded to the extent of the loss which 
was the necessary consequence of the suspension. The United 
States must answer according to the same rule. In this respect, 
we cannot consider this case different in principle from that of 
Clark, supra.

The Court of Claims has found the amount of the damages 
to have been $5,000; that is to say, that sum, in its opinion, 
from the evidence before it, was necessary to place Smith in 
the same condition he would have been in if he had been 
allowed to proceed without interference, and not allowing any 
thing for loss or injury to his materials, which he might have 
prevented by the exercise of reasonable care and prudence.

This rule of damages, as an abstract proposition, is clearly 
right. Unless, therefore, there appears in the record some 
error growing out of the estimation of the amount, the judgment 
below should be affirmed.

By our rules in reference to appeals from the Court of Claims, 
rule 1, sect. 2, that court sends here its finding of facts as 
“ established by the evidence, in the nature of a special verdict. 
The evidence is not sent up. This finding is conclusive, unless 
impeached for some error in law appearing in the recor . 
Here, in effect, the error complained of is, that the court refuse 
to state the items of its account of damages. This we have not 
required; and while, under the practice we have establishe , 
liberal provision should be made for the review of questions o 
law, it seems to us that in this case the claim of the Unite 
States goes beyond any thing we ought to grant.. The cou 
might with propriety have been asked to state in a n n g 
whether a particular item of claim or of damage was inc u 
in its estimate, and, if so, what amount. To such a 
exception might in proper form be taken, and then we c 
be called upon to decide whether such an item 
subject of compensation in an action for damages. e 
States can be required to make compensation to a con r 
for damages which he has actually sustained.by their e 
the performance of their undertakings to him, .
extent of their liability in the Court of Claims.
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compensation for damages actually sustained can never be 
awarded against the United States.

In this case the United States asked the court to find (1) the 
amount of damage done to the building on account of exposure 
to the winter storms in its unfinished condition ; (2) the amount 
resulting from the retention of the skilled labor, &c.; and (3) the 
deterioration in the value of materials. All these were legiti-
mate subjects of inquiry by the court in making up its final 
estimate; but we know of no rule of law or practice which 
requires a court or jury to specify the elements of the calcula-
tion by which it arrives at its final result. In • this case the 
cpurt was not asked to say whether it included this or that 
supposed element of compensation in its judgment ; but the 
only effort seems to have been to ascertain the items of calcu-
lation so as to determine whether the proof supported them. 
The whole contest evidently was as to the sufficiency of the 
evidence, not as to the liability of the United States if the facts 
as claimed were established by the proof.

In the estimation of damages the Court of Claims occupies 
the position of a jury under like circumstances. Damages 
must be proved. The court is not permitted to guess any more 
t an a jury, but, like a jury, it must make its estimates from 
the proofs submitted. The result of the best judgment of the 
triers is all that the parties have any right to expect.

As the record presents the case, we see no error in the court
Judgment affirmed.

United  State s v . Phist eeee .

A orin ? th° arm.y’ Wh°’ Under the Consolidating Act of March 3, 1869, is 

order« a rOm a m’dtar^ Post’ at which he is doing duty, to his home, to await 
Armv’p068?^ exchan$e his station, within the meaning of sect. 1117 of the

2 -army Regulations.
cer is entmV^r^e<^ Sect' suc^ regulations; and under it the offi-
in nnmnan & e v*” aH°wance of ten cents for each mile travelled by him

3. The h °f hls orders.
tary “ t0 *8 ordered is not a military station. A mili-
it means nof1 18 synonymous with military “ post.” In each case 

an or inary residence, having nothing military about it, except 
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that one of its occupants holds a military commission, but a place where 
military duty is performed, or stores are kept or distributed, or something 
connected with war or arms is kept or done.

4. An officer so ordered is not, when at home awaiting orders, entitled to com-
mutation for quarters and fuel. His home is not a “ station,” within the 
meaning of sect. 1080 of the Army Regulations.

Appeal  from the Court of Claims.
Mr. Assistant Attorney- Greneral Smith for the United States. 
Mr. Halbert H. Pain^ contra.

Mr . Jus tice  Hunt  delivered the opinion of the court.
The present case is one of a class of which several are now 

pending in this court, and many more, it is understood, are 
before the Court of Claims.

The claimant was a captain of infantry in the United States 
army, and on the seventh day of January, 1870, by special order 
from the Adjutant-General’s office, at his own request, was 
ordered home to await orders. This was done by virtue of the 
Consolidating Act of March 3, 1869. The claimant proceeded 
from Fort Bridger, Wyoming Territory, where he then was, to 
his home in New York City. On the 28th of February, 1870, 
he reported as waiting orders at that place, and afterwards as 
waiting orders at Littleton, N. J., which was then his home.

The claim now made is for mileage in travelling from Fort 
Bridger to New York, and for commutation for quarters an 
for fuel while thus awaiting orders.

The Court of Claims allowed the petitioner both for his 
mileage and the commutation for quarters and fuel during 
the period mentioned. The questions will be separately con 
sidered.

1. As to mileage. . .
Comment is made upon the circumstance that the claima 

reported himself to the department as awaiting orders at 
city of New York, on the 31st of January, 1870, specifying t 
place as his home, and that on the 31st of March following 
reported himself at Littleton, N. J., specifying that place as 
home. We see nothing in this that should prejudice t e c 
ant’s right of recovery. New York may well have een 
home in January, and Littleton his home in March. 
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extraordinary nor a ground of suspicion that an officer should 
change his place of residence. Whether he resided in New 
York or in New Jersey could make no difference in his position 
in the army, or in his liability or readiness to respond to any 
orders given to him. It was indeed important that he should 
keep the department advised of his residence, that he could be 
called upon when it was desired. This he did. The depart-
ment made no objection to this change of residence at the time, 
nor does it place its refusal to pay the mileage upon this ground. 
We think the circumstance quite unimportant.

The effect of the order to proceed to his home and there to 
await orders, and the difference between this status and that of 
an officer “ absent from duty with leave,” was considered by 
this court in the United States n . Williamson, 23 Wall. 411. 
That decision secures to the officer his full pay while thus 
awaiting orders, and we find no occasion to correct any thing 
contained in it. We are still of the opinion that the officer 
was not absent on leave, but that he was awaiting orders at his 
home. It results also from this decision, that, in thus proceed-
ing to his home, he was travelling under orders.

t The provision relating particularly to the case we are con-
sidering is found in sect. 1109 of the Army Regulations, 
authorized and confirmed by the act of July 28, 1866. It is 
t ere provided that “ an officer who travels not less than ten 
miles without troops, escort, or military stores, and under spe- 
cia orders in a case from a superior, or a summons to attend a 
mi itary court, shall receive ten cents mileage.” This means 

at e shall be entitled to an allowance of ten cents for each 
e t us travelled. It is hardly denied that the claimant was 

rave mg within the meaning of this regulation.
ut it is contended that, under regulation, sect. 1117, the 

P . ment was justified in withholding the allowance. That 
exeh a 10n 18 words 1 “ When officers are permitted to 
one stations, or are transferred at their own request from 
to th men^ or comPany to another, the public will not be put 
themselves ^^Tf0 a  transPortation- They must hear it
exchan . ’ one station and B. at another desire to
and nrff a^10ns or reginients or companies with each other, 

er a request to that.effect, the provision assumes that. 
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the commanding officer may, in his discretion, grant it; but, as 
no public interest is advanced by it, and it is consented to for the 
advantage or pleasure of the two officers, they must bear their 
own expense of transportation in making the exchange. This 
is just and reasonable.

We are inclined to think that it would be too narrow a
construction of this provision to hold that it required that two 
officers should be concerned in the exchange. An exchange 
from one station to another station by the same officer at his 
own request, if found compatible with the public service, would 
be within the words of the rule, and apparently as much within 
its spirit as when the exchange was made by and between two 
officers.

But we are of the opinion that Captain Phisterer did not 
make an exchange of stations within the meaning of this regu-
lation. In other words, although he left a military station at 
Fort Bridger, his home at New York, to which he went, did 
not become, and is not to be deemed, a military station. In the 
broadest use of language, no doubt the word “ station ” means a 
place or position ; and it may be said that wherever a man, in 
pursuance of orders, stays or remains, he is stationed, and that 
if he is a military man, such place becomes a military station. 
This word (station) has a recognized and a different meaning 
under different circumstances. It is a technical word in church 
regulations, in the science of ecclesiology, in the civil law, m 
surveying, in railroad language, and in military science, ee 
Richardson and Worcester Diet.

A “ military station ” is merely synonymous with the term 
“ military post,” and means a place where troops are assemb 
where military stores, animate or inanimate, are kept or 
tributed, where military duty is performed or military prote 
tion afforded, — where something, in short, more or less c ose y 
connected with arms or war is kept or is to be done.

In the Army Regulations the two terms are often use 
vertibly. Thus, in the regulations of 1847,

If a post or station should prove unhealthy, the troops
be removed, &c. 11, par. 57. ,

Whenever a military post or station shall be aban one , 
property should be turned over, &c. 11, Par*
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Commanding officers of forts and stations on the sea-coast to 
aid in quarantine regulations. 11, par. 61.

The military force at any post or station in the Indian Ter-
ritory shall be employed, &c. 17, par. 91.

Whenever an officer is ordered from one station to another, 
or for the performance of any duty, not being with troops, he 
shall proceed by the most direct route without unnecessary 
delay; nor is he under any pretence whatever, except that of 
sudden illness, to apply for leave of absence from the time he 
quits the station at which he receives the order until he has 
arrived at his place of destination. 45, par. 227.

Whenever such officer shall appear to have made unusual or 
unnecessary delay, he shall immediately report the cause to the 
commanding officer of the post. 45, par. 228.

It is a misuse of language to designate as a post or a military 
station a cottage in a country village, in no way distinguisha- 
le in its use or appointments from every other residence in the 

village, because one of the persons who lives in it is an officer 
w the army. There was no exchange of stations by Captain 

isterer, and, therefore, nothing to except his case from the 
general law which allowed him mileage for his travel in pro-
ceeding to his home.

2. The claim for commutation for quarters and commutation 
or uel while at New York and New Jersey is to be consid-

ered. .
Among the army regulations established by the act of March, 

’ are the following, under the head of quartermaster’s de- 
, 1064. “ This department provides the quarters

rack ransportation of the army, ... fuel, forage,” &c. “ Bar- 
clnS/i qUarterS” Seet. 1066. “Under this head are in- 
barraok ° Permanen^ buildings for the use of the army, as 
Sect iimQqUa™erS’ hospitals, storehouses, officers’ stables.” 
offippra j e num6er of rooms and amount of fuel for 
as kitchen . aS ^oPows : • Captain, two rooms, one
according i tT 8 wo°d’ three-fourths or three per month, 
shall oX 6 T °f the Sect’ 1071‘ “ ^o office^ 
the commaL ^an hlS proper <luarters, except by order of 
the station ” ^fficer’ when there is an excess of quarters at

ect. 1073. “ Fuel issued to officers or troops 
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is public property for their use ; what they do not actually con-
sume shall be returned to the quartermaster, and taken up on 
his quarterly return.” Sect. 1077. “ An officer may select quar-
ters occupied by a junior; but, having made his choice, he must 
abide by it, and shall not again at the fort displace a junior, 
unless himself displaced by a senior.” Sect. 1080. “When 
public quarters cannot be furnished to officers at stations with-
out troops, or to enlisted men at general or department head-
quarters, quarters will be commuted at a rate fixed by the 
Secretary of War, and fuel at the market price delivered.” . . . 
Sect. 1083. “ Officers absent from their appropriate duties for 
a period exceeding six months, either with or without leave, shall 
not receive the allowances ” mentioned. Sect. 1084. “ Officers 
and troops in the field are not entitled to commutation for 
quarters or fuel.”

The claimant bases his demand upon sect. 1080, above set 
forth. To maintain this claim, it must be held that Captain 
Phisterer, while at his home in New York and in New Jersey, 
was at a station without troops. That he was without tioops 
is plain enough; but that his home on these occasions was not 
a military station, we have undertaken to show when consider 
ing his claim for mileage. The same construction of the woi 
“ station,” which gives him his mileage, cuts off his claim for 
commutation. . ,

We think the regulation we have referred to was not inten e 
for a case like that we are considering; that is, where an o cer 
is at his own home awaiting orders, and having no public u J 
whatever to perform. ,

Quarters are expected to be furnished by the governmen 
its officers ; when it cannot thus furnish, it allows them 
obtained otherwise, and pays a money compensation t ere , 
called commutation. This is upon the assumption, rs , 
the officers are actually engaged in the public ^5^°’ e of 
second, that such quarters are necessary to the isc arg 
their duty. It is upon the latter idea that commu a 
fuel and quarters is not allowed to officers when in
The duty there is public not only, but of the mos ne 
character; still, apartments, kitchen, and offices are 
necessary, and cannot be commuted for.
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We are of the opinion that the claimant was not at a station, 
in the sense that he is entitled to public quarters, or to a com-
pensation in the form of commutation for rooms and apartments 
or fuel, obtained or supposed to be obtained in lieu of those 
expected to be furnished by the government. In making this 
allowance, we think the Court of Claims erred.

The briefs submitted contain suggestions of what would be 
the result in various cases, which, it is said, may arise under 
these regulations. Our judgment is intended to be given upon 
the precise case before us, and upon no other. Should other 
cases be presented, the Court of Claims will give them the 
attention required, as will this court, should they come here. 
Both courts have business enough to occupy them, without 
anticipating cases which may never be presented.

Judgment reversed, and cause remanded with directions to 
enter a judgment awarding the claimant mileage, and deny-
ing him commutation for quarters and fuel.

ote . In United States v. Chilson, Same v. Rheem, Same v. Lynde, cases in 
w h the claims for commutation for fuel and quarters by officers ordered to 

eir homes, under the act of March 3, 1869, were allowed by the court below, 
n w ich were argued by the same counsel as in that case, Mr . Just ice w Hun t  
eivered the opinion of the court, reversing the judgment of the Court of 
aims. At the same time and by the same counsel as in the preceding cases 

ord States v. Mears. It involved the question whether an officer
Mea^ h°me» under the act of March 3,1869, was entitled to his mileage.

mdeaSe to an officer so ordered. The government dis- 
The C e ltem in hi® accounts, and he brought suit to recover the amount, 
to this0Ur ° ^ound in his favor; whereupon the United States appealed 
marked ^Th mR duST1CE Hun t , in delivering the opinion of the court, re-
made e 0 cer was entitled to his mileage, and the payment was rightly

Judgment affirmed.

Camme yer  v . Newt on .

This findS that letters'Patent No. 80,492, granted to William H. Cam-
still win date 28, 1868, for an improved portable and adjustable

2. The eS b”’ W infringed by the defeEdant-
the invenfm patent, and the nature and mode of operation of
used by th ° a 'r ,t^iere^n described, and of the machine or apparatus

vol . iv  6 6 en aUt *n a^e®ed violation of the patent, examined.
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Appe al  from the Circuit Court of the United States for the 
Southern District of New York.

Mr. Thomas P. Howe for the appellant.
Mr. Assistant Attorney-General Smith, contra.

Mr . Justi ce  Clif for d  delivered the opinion of the court.
Holders of valid letters-patent enjoy, by virtue of the same, 

the exclusive right and liberty of making and using the inven-
tion therein secured, and of vending the same to others to be 
used, as provided by the act of Congress; and/he rule of law is 
well settled, that an invention so secured is property in the 
holder of the patent, and that as such the right of the holder is 
as much entitled to protection as any other property, during 
the term for which the franchise or the exclusive right or priv-
ilege is granted./oe^mowr v. Osborne, 11 Wall. 516; 16 Stat. 201.

Inventions pay be assigned before they are patented: and it 
appears that Samuel Lewis claims to have been the original 
and first inventor of the patented improvement; that he, with-
out having applied for a patent, assigned all his right, title, and 
interest in the invention to William H. Cammeyer, one of the 
complainants ; that the assignee made due application for a 
patent, and that the patent was duly granted to him for the 
term of seventeen years; and that the patentee, before the suit 
was commenced, assigned one undivided half part of the same 
to said Lewis, the other complainant, together with the i e 
proportion of the claims and rights of action which had accrue 
by reason of any infringement of the patent by the making, 
use, or sale of the patented improvement.

Due evidence of the patent and the assignment was ex i 
ited; and the complainants allege that the respondents ave 
infringed the patent, as more fully set forth in the bill o co 
plaint; and they pray for an account and for an injunc io 
Service was made; and the respondents appeared an 
separate answers. ,

Briefly stated, the defences set up in the respective an 
are as follows: 1. That Samuel Lewis is not the 
first inventor of the patented improvement. 2. 
patented improvement is neither new nor useful, an er 
the proper subject for a patent. 3. That they 
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infringed the patent by making, using, or selling the patented 
improvement. 4. That the use, if any, they have made of the 
patented improvement was done under the directions of the 
United States, and as their agents or officers.

Proofs were taken by both parties ; and, the parties having 
been fully heard, the Circuit Court entered a final decree in 
favor of the respondents, dismissing the bill of complaint. Due 
appeal was immediately taken by the complainants to this court.

Engineers and practical operators have long known and still 
admit that the work of blasting rocks under water is attended 
with many and great difficulties. Efforts have been made to 
overcome those difficulties; but they have never been entirely 
successful, nor do the complainants pretend that the patented 
improvement will meet every requirement in that regard. 
What they allege is, that their assignor is the original and first 
inventor of a new and useful improved portable and adjustable 
dam for the purpose of producing still water in which to operate 
or the blasting and removal of obstructions in rivers and other 

watercourses.
uch obstructions, where they exist in rivers or in channels 

affected by the ebb and flow of the tide, have the effect to 
contract the watercourse and to accelerate the current or flow, 
and consequently to increase very much the difficulties of the 
operator in his endeavors to blast the rocks or to remove the 
o struction, exdept in seasons of low water, or when the tide is 
down.
ted^d^0^^68 kind almost insuperable, it must be admit- 

» o exist when attempting to remove such obstructions in 
a J6 ^Unn^ng learns or in deep channels affected by the tide, 

* at the description of the same given by the patentee in 
exa 1U^r°^uc^ory portion of his specification is not very much 
cessf^ra^^* A8 ev^ence to show that the invention, if sue- 
of th ’ W1^ ^rea^ Public utility and importance, that part 
natur S^C1^ca^on refers to different localities, where, from the 
could6 ° h 6 b^tom of the stream or channel, a coffer-dam 
the su f 6 cons^ructe(l, and where the drilling by hand from 

be impracticable, owing to the depth of the

a character to remove such obstructions, the specifi-
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cation states, were unknown prior to the patented improvement, 
and that important water thoroughfares, for the want of ade-
quate means to accomplish such an end, are either entirely or 
partially closed to vessels of large draught, which may, by the 
use of the patented machine, be converted into highways for 
the largest ships engaged in commerce and navigation.

Suppose the alleged improvement will effect the described 
results, or will even facilitate to a considerable extent the 
removal of such obstructions, all, it would seem, must concede 
its value and utility; and the patentee proceeds to state that 
the main object of the same is to enable workmen to continue 
their operations without suspension or impediment from the 
strength of the current, the ebb or flow of the tide, or the 
varying depth of the water. All these results the patentee 
professes to believe can be accomplished by the mechanism 
described in the specification and illustrated in the annexe 
drawings; but it is evident, from the language of the specifica-
tion, that the supposed inventor had never put the apparatus 
which he describes to any practical use or test. Enoug 
appears to justify the conclusion that he believed in the theory 
of the improvement, and that he felt much confidence that t e 
described mechanism would work out the described results.

Having set forth the object and aim of the improvement, t 
patentee then proceeds to describe the apparatus by which t ey 
are to be accomplished, as follows: Two boats are prepare 
(double-enders, as shown), on one or both of which is an eng 
of requisite power, with propeller and machinery comp e e 
moving the boat, raising the anchors, varying the ep 
the dam, and operating the drills. These boats or. u 8 
connected by a substantial deck, which has an opening 
centre equal to the horizontal area of the dam, for t e p P 
of access, light, &c., for the diver. From the deck is suspen 
the telescopic or sectional portion of the apparatus, w 
chains and attachments, all previously adjusted an rea y 
drawn through their respective openings in the deck.

By the description it also appears that the manner 
structing the telescopic or sectional portion of t e aPPa 
to prepare a series of plates of galvanized iron, o 
proper material, of suitable thickness, and en an 
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into the form shown in the drawings, which is that of an acute 
parallelogram, one sliding vertically' within another, so as to 
offer the least possible resistance to the tide or current, thereby 
easing the work of the anchors, and contributing generally to 
the control of the apparatus.

Each division of the dam is bent inwards at its upper edge, 
and at its lower edge has a strip fashioned so as to prevent the 
sections from separating. Every section is likewise provided 
with four eyes or eyebolts, one at each side and one at each 
end, which serve as guides to the several sections while 
operating, the eyebolts on the bottom section being attached 
permanently to the chains through which the dam is operated, 
and the bottom section being also provided with four framed 
wheels or eyebolts through which the side anchor-chains pass, 
which are to be operated by windlasses, and which extend from 
the boats, similar to those shown for the operation of the dam 
above, through the eyebolts on the bottom section, and then out-
ward to the side anchors. Chains extend directly from the boats 
to the side anchors, and from the ends of the boats directly 
to the end anchors, the dam being operated by windlasses.

Drills are provided which work in tubes, the lower ends of 
the tubes being fastened into braces attached to the bottom 
section of the dam. Tubes of full length, it is stated, are not 
eemed essential, as a section of sufficient height above the 
races on the bottom section of the dam to prevent -the drill 
rom being entirely withdrawn from the tube during a stroke, 

or some reasons to be preferred, if the tube is properly set 
a rocking joint in the lower brace.

. elf anchors, so called, are also provided, which are bars of 
n ormed and moving in sockets, as shown in the drawings, 

sei by v^r^ue °f their length and free play, adapt them- 
ste ]S l ^rregu^arfties °f the bottom, and take a rigid and 

a y o d during the process of drilling. Anchors of the 
Way with the deck, so as to be taken out of the
from th6^ ^S^ra^e’ an^ the telescopic apparatus is suspended 
are dr 6 ^°Ur an(f holts, and the several chains 
their J" f°Ugk their respective openings and attached to 
^Proper windlasses.

appurtenances, including the boats and dam, being 
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complete and the sliding sections closed, the machine is taken 
to the spot where it is intended to begin work, the anchors are 
put out, and the dam is lowered.

Intelligent description of the mode of anchoring the machine 
and putting it in operation is also given in the specification, as 
follows: 1. An anchor is let go and its cable paid out to its full 
length, the boat moving till the anchor takes hold and the 
chain is taut. 2. Then the other anchor is dropped and the 
two chains taken up, till the floating structure is held steadily 
by the two anchors. 3. The side anchors are next launched 
from a lighter or attendant boat. 4. When these anchors are 
placed, it is suggested that the diver should be sent down to 
explore the bottom, to see whether any change of position is 
desirable. 5. Change may be made in any direction by letting 
out one cable and taking up another, if it appears that the 
change will give the self anchors a better face for work when 
the dam is lowered. 6. When the drills have penetrated to 
the desired depth, they are withdrawn, and the diver goes down 
and inserts the charges. 7. The apparatus is then removed and 
the charges fired, when the machine is replaced as before, an 
the work continued.

Four claims are made in the specification, as follows: 1. 6
construction and arrangement of a portable and adjustable dam 
in sliding or telescopic sections, in the manner and for the pur 
poses described. 2. The combination of the self anchors wit 
the dam, in the manner and for the purposes set iortn. • 
combination of the boats, supports, or floats with the dam an 
.the arrangement of anchors to hold the boats in position, in 
manner and for the purposes described. 4. The com ina 
and arrangement of windlasses, chains, and boats wi 
dam, so that by the construction thereof a series of r s ma 
be operated within and enclosed by the dam, in the mann 
for the purposes described in the specification.

Persons seeking redress for the unlawful use of letters p 
in which they have an interest are obliged to allege a 
that they, or those under whom they claim, are the o g 
and first inventors, and that the same have been^ge 
the party against whom the suit is brought. 0 ° 
allegations must be proved by the party instituting 
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but the patent, if introduced in evidence by the complainant, 
affords &prima facie presumption that the supposed inventor is 
the original and first inventor of the patented improvement. 
Evidence to overcome that presumption is admissible, provided 
that notice of such defence is given in the answer, as required 
by the rules of equity practice. Seymour v. Osborne, 11 Wall. 
516. Notices of the kind were not given in this case, and it 
follows that the prima facie presumption must prevail.

Infringement is alleged by the complainants, and the burden 
is upon them to prove the allegation, as it imputes a wrongful 
act to the respondents. Such an issue cannot be understand- 
ingly determined without first ascertaining the true nature of 
the invention as embodied in the claims of the patent, when 
the same are properly construed in view of the descriptive 
portions of the specification.

Of all the claims of the patent, the first is by far the most 
important, and embraces all that is embodied in the other 
three. It is the construction and arrangement of the patented 
improvement called in the claim a portable and adjustable dam 
m sliding or telescopic sections, in the manner and for the 
purposes set forth in the specification.

Argument to show that the dam is to be suspended from the 
main deck is unnecessary, as the statement is three times re-
peated in the specification of the patent: 1. Figure 3 of the 
rowings, the specification states, shows the manner of sus- 

d6^^ ^am ^rom the main deck. 2. It is stated that the 
as an opening in the centre equal to the horizontal area 

e am, and that from the deck the telescopic or sectional 
1 ion of the apparatus is suspended. 3. That the telescopic 
pparatus is suspended from the deck by four links and bolts, 

whe T168^011’ these references show that the patentee, 
ble construction and arrangement of a porta-
a dam ^am tn sliding or telescopic sections, means
under ^rom the deck when in use, and intends to be
and b tb SUC^ susPension of the dam, in the manner

Evid id m ^cwn, is a necessary element of the claim. , 
ner des61-'^ t 6 Sec^ons are n°t °nly free to slide in the man- 
adiusi- e ’ nt when the dam is in use the sections are to 

emse ves to varying depths of water, such as are 
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caused by the ebb and flow of the tide, which has the effect to 
vary the distance the dam is suspended from the bottom, show-
ing that the top section must at all times be connected with the 
boat by links and bolts, as stated in the specification, or by 
equivalent means, and that the bottom section must be perma-
nently connected or attached by chains or equivalent means, 
with a hoisting apparatus arranged on the boat.

Unless the top section is connected with the boat, the lettmg 
down of the bottom section will cause all the other sections to 
go down with it, and they will not be opened out telescopically, 
as described by the patentee. On the other hand, if the top 
section is connected with the boat, and the bottom section 
is not connected with the ^hoisting apparatus on the boat, the 
dam cannot be lifted, and the bottom section will always 
rest where the machine is placed; or, if the water is deep 
enough, all the sections will remain extended to their full 
length, showing that no dam constructed and arranged in the 
manner described in the descriptive portion of the specification 
can be within the first claim of the patent, unless the sections 
are free, at all times when the dam is in operation, to slide on 
each other, nor unless the top section is attached to or sus-
pended from the boat, nor unless the bottom section is con-
nected with a hoisting apparatus on the boat.

2. Self anchors combined with the dam constitute the second 
claim, which is merely a subdivision of what is embodied in 
the first claim. Viewed in that light, it will not be necessary 
to enter into any extended explanation as to its scope an 
signification.

Remarks already made show that the dam with telescopic 
sections was to be self-adjusting to tidal and other variations 
in the depth of the water where the machine is to be oper 
ated, and it is equally clear that the self anchors must 
free to slide in their sockets with the rise and fall o 
bottom section, in order that they may always rest on 
bottom where the machine is placed for operation. n 
the bottom section is free to slide on the self anchors, s o 
the bottom section be raised by an increase in the eP 
water, it would raise the lower ends of the self anc ors 
the bottom, and might stop the working of the dri ,w
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shows that the self-adjustment feature of the anchors is neces-
sary to maintain the connection of the dam with the bottom, 
for the reason that the dam is suspended from the deck, and 
that the connection of the dam with the bottom is liable to be 
severed by the receding of the boat from the bottom, as the 
tide rises beyond a depth equal to the extreme extent of the 
sections, showing that the feature of self-adjustment in the self 
anchors is inseparable from the feature of the suspension of 
the telescopic dam from the boat, sufficient explanation of 
which has already been given.

Much aid has been derived from the very able opinion of the 
district judge in defining the nature and mode of operation of 
the patented invention as embodied in the first and second 
claims of the patent; and the court here also concurs with the 
district judge in the definition which he gives of the words 
“ self anchors ” and “ dam,” as used in the claims and specifica-
tion. As there employed, the term “ self anchors ” means anchors 
capable of self-adjustment^ by having at all times free play, be-
cause not attached to their sockets nor moving with the bottom 
section to which the sockets are attached, which sufficiently ex-
plains the difference between the word “ anchor,” as commonly 
used, and the term “ self anchors,” as used in the description of 
the patented apparatus.

here the claim of the patent is for a combination, it is 
necessary to understand the meaning of the several devices of 

ich the combination is composed. In the second claim, the 
combination is the self anchor's with the dam, and the term 

t e dam, as there used, means the dam suspended from the 
oat, with the described devices to accomplish in its movement 

an operation the functions already explained, from which it 
o owsthatno combination can be held to be within the second 

nn, unless it be a combination of such self anchors with such 
am, constructed and arranged in the manner described, so as 
a ow of such self-adjustment in the self anchors.

Ian W° °^er c^a^ms are annexed to the specification; but the 
th°se claims are sufficiently explicit to speak their 

g ’ <^>n8^c^on without any special exposition, nor is any 
the d ana^On necessary, in the view taken of the case, as 
nn« question of infringement must depend chiefly

P°“ the flrst and second claims of the patent.
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Before comparing the patented machine with the apparatus 
used by the respondents, it will be useful to advert briefly to 
certain other issues tendered by the respondents in their 
answers. Preliminary to that, it should be remarked, that the 
respondent first named in the pleadings is an engineer in the 
employment of the United States, and that the other respond-
ents are his agents and employés in the same service. In their 
answers they separately deny : 1. That they have made, con-
structed, or used the alleged invention of the complainants, or 
any substantial or material part of the patented machine. 
2. That they or either of them have ever originated or planned 
any infringement or violation of the complainants patent. 
3. That they ever claimed to be the inventors of a still-water 
dam or apparatus such as that described in the bill of com-
plaint. 4. That they ever made a model of any invention be-
longing to the complainants, or ever caused any drawings of 
the same to be constructed for any purpose. They, or the 
principal respondent, admit that he invented and devise a 
machine or apparatus for use as a caisson coffer-dam and div-
ing-bell in excavating and removing rocks at certain reefs in 
New York harbor, that the same was constructed by and at 
the public expense, and has since been used solely and exclu 
sively in the prosecution of the work to which the principa 
respondent has been assigned by the public authorities, f

Public employment is no defence to the employe for having 
converted the private property of another to the public use 
without his consent and without just compensation. Pnva e 
property, the Constitution provides, shall not be taken for pu 
lie use without just compensation ; and it is clear that that p 
vision is as applicable to the government as to ’
except in cases of extreme necessity in time of war an o 
mediate and impending public danger. Mitchel v. armo y, 
13 How. 115 ; United States n . Russell, 13 Wall. 623.

Sect. 22 of the Patent Act provides that ■ every paten s 
“ contain a grant to the patentee, his heirs and assigns, or^ 
term of seventeen years, of the exclusive right to m 
and vend the said invention or discovery throughout t e
States.” 16 Stat. 201. ¿yate

Agents of the public have no more right to take sue p 
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property than other individuals under that provision, as it con-
tains no exception warranting any such invasion of the private 
rights of individuals. Conclusive support to that proposition is 
found in a recent decision of this court, in which it is held that 
the government cannot, after the patent is issued, make use of 
the improvement any more than a private individual, without 
license of the inventor or making him compensation. United 
States v. Burns, 12 Wall. 246.

Suppose that is so, then it follows that the decision in 
the case before the court must depend upon the question of 
infringement.

Four principal propositions are maintained by the respond-
ents responsive to that charge : 1. That the caisson coffer-dam 
and diving-bell which they use is not a portable and adjustable 
dam constructed and arranged in sliding or telescopic sections, 
as described in the specification of complainants’ patent. 2. 
That it does not contain any combination of self anchors or 
self-adjusting supports. 3. That there is not any combination 
of a boat or boats with the caisson coffer-dam or diving-bell 
which they use, nor is, there any boat or boats used or com-
bined therewith in any manner or for any purpose similar to 
t ose set forth in the specification of the patent. 4. That there 
18 not any combination of windlasses, chains, or boats in con-
nection or combined with the caisson coffer-dam or diving-bell 
used by the respondents.

Contracts, it seems, had been made for the removal of rocks 
th e channel of the New York harbor, and the record shows 
. u* resPondent made a report to the War Department, 

w ich he described the difficulties and ascribed the want 
success to the imperfections in the machinery employed, 
empt was made by him to construct an apparatus for the 

th PpV an<^ & appears that he subsequently filed a caveat in 
mod ^^c® the same, called improvements in the 
the constructing a caisson coffer-dam and diving-bell for 
rents ^On(^uc^ng operations in waters with rapid cur-
Depart was subsequently given to' him by the War
ment seW C.°nS^ruc^ an apparatus embodying the arrange- 
which it T and his antecedent report, from

ppears that an iron dome is to be sunk on the rock 
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to protect the drills and the diver from the velocity of the cur-
rent, which, though lowered and raised from a boat, is yet 
entirely disconnected therefrom, and is uncontrolled thereby 
when in position. Drill-tubes are arranged within the dome in 
which the drills work, being dropped by their own weight, and 
raised by connection with motive power on the boat.

Experimental use of the apparatus commenced late in the 
fall of 1870, and it was found to work successfully, and it 
appears that it was for some time in constant use, and that it is 
the use of the same which it is alleged infringes the complain-
ants’ patent.

In that apparatus the dome is let down through the well-hole 
in the boat. Movable legs are provided for use when the bed is 
hard and uneven, which are attached to the lower edge of the 
dome, and fall by their own gravity until they bear on the bed m 
such a manner as to insure the horizontal position of the lower 
edge of the dome, — the legs being kept to their bearings by self- 
acting cams which hold them permanently in place. When the 
dome is properly located, it is then detached from the lowering 
apparatus, and becomes a structure firmly located on the bed 
of the channel, having no suspension from the boat or any 
floating structure. Of course the apparatus has drill-tubes, 
but they are fixed to the inside of the dome, and the drills are 
raised by lifting-engines on the boat and dropped to the work 
by their own gravity, working vertically and without friction, 
because the dome stands erect and immovable. Both the dome 
and the drill-tubes are unaffected by any motion in the boat, 
and the attachments to the drills being by loose connections, t e 
action of the drills is also practically unaffected by such motion 
within the range to which it is limited by proper anchorage 
and by allowing sufficient play between the face of the we 
hole and the side of the funnel, which projects up fro111 e 
centre of the dome.

Without more, these suggestions are sufficient to 
the apparatus used by the respondents is substantially 1 
ent from that of the complainants, for the following reaS°n 
1. Because the dome when in position for work is not suspen 
from the boat or any other floating structure. 2. Because^ .g 
funnel of the dome in the respondents’ apparatus, thoug 
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capable of being adjusted at different heights, is not and never 
was self-adjusting to varying depths of water. 3. Because it 
has no self anchors, free to slide and self-adjusting at all times 
while the apparatus is in use.

Prior observations are sufficient to show that these features 
in the apparatus of the complainants are necessary features in 
the operation of the patented improvement, as clearly indicated 
in the first and second claims of the patent; and, if so, they are 
abundantly sufficient to substantiate the proposition that the 
apparatus of the respondents is substantially different from the 
machine described in the complainants’ specification.

Proofs were introduced by the respondents which showed 
that no apparatus such as is described in the specification of 
the patent was ever constructed and put into practical opera-
tion, and the evidence tends to show that the apparatus, if 
constructed as described, would be worthless.

Serious difficulty, it is apparent, would arise if the mode of 
anchoring the dam there described should be adopted, as its 
tendency certainly would be to render it impossible to work the 
drills with useful effect.

Discussion is scarcely necessary in respect to the third claim, 
as the very statement of it shows that it is not infringed by 
any thing in the apparatus of the respondents, as their appara- 
us has no anchors connected with the dome, nor which connect 

the dome with the boat, which is an essential feature of the 
third claim in the patent.

n order to make the dam an element of the combination set 
orth in the third claim, the anchors connected with the boat 
y chains passing through eyebolts on the bottom section of 
e dam must be included; and as the anchors so connected and 

operating are wanting in the apparatus of the respondents, it 
o ows that it does not infringe the apparatus of the com-

plainants.
fo rth *1 necessary to enter much into the discussion of the 
that th0^^ Pa^en^’ as has already sufficiently appeared 
with tb^ a^ara^us the respondents has no chains connected 
man 6 ^°me’ nor respondents operate the drills in the 
fication” 0F means described in the complainants’ speci-

°n. Instead of that, drill grooves in the complainants’ 
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apparatus are all connected below with the bottom section of 
the dam, and that is connected with the boat by chains and a 
hoisting apparatus, and the upper section of the dam is fixed to 
the boat with the other sections hanging from it. Unlike that, 
the drills in the apparatus of the respondents are operated in 
reference to the rock without any chains connected with the 
dome, showing that the apparatus is substantially different 
from that of the complainants in respect to every claim of the 
patent.

Suffice it to say, without pursuing the examination, that we 
are all of the opinion that there is no error in the record.

Decree affirmed.

Inman  Steams hip  Comp an y  v . Tink er .

So much of the act of the legislature of New York, passed May 22,1862, amended 
April 17, 1865, as requires, with certain exceptions, all ships or vessels which 
enter the port of New York, or load or unload, or make fast to any wharf 
therein, to pay a certain percentage per ton, to be computed on the tonnage 
expressed in the registers of enrolments of such ships or vessels respectively, 
is in violation of the Constitution of the United States, and therefore void.

Appe al  from the Circuit Court of the United States for the 
Southern District of New York.

This was a bill in equity filed by the appellant for an injunc-
tion to restrain the appellee, the captain of the port of New 
York and his successors in office, from collecting a fee of one and 
one-half per cent per ton, to be computed from the registere 
tonnage of certain vessels entering that port, pursuant to sect. 6, 
c. 487, of the acts of the legislature of the State of New York, 
entitled “ An Act defining and regulating the powers, duties, 
and compensation of the captain of the port and harbor-masters 
of the port of New York, passed May 22, 1862, three- t s 
being present. Amended April 27, 1865.”

That section is as follows: —

“ The following fees shall be collected under this act, and n^ 
others: All ships or vessels of the United States of one hun r^ 
tons burden or more, except lighters, tugs, barges, and cana oa , 
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sound and river steamboats employed on regular lines, and all ships 
or vessels that are permitted by the laws of the United States to 
enter on the same terms as vessels of the United States, which 
shall enter the said port of New York, or load or unload, or make 
fast to any wharf therein, shall pay one and one-half of one per cent 
per ton, to be computed from the tonnage expressed in the registers 
of enrolments of such ships or vessels respectively; all other foreign 
ships or vessels which shall arrive at and enter the same port, and 
load or unload, or make fast to any wharf therein, shall pay three 
cents per ton, to be computed on the tonnage expressed in the 
registers or documents on board. Where difficulties arise between 
vessels of less than one hundred tons burden, and the captain of the 
port or a harbor-master shall be called upon to settle the same, the 
vessel, canal-boat, barge, or lighter in fault shall pay two dollars. 
Such fees shall be paid by the masters, owners, or consignees of such 
ships or vessels, at the office of the captain of the port, or to persons 
authorized by him to collect the same, within forty-eight hours after 
the arrival of such ship or vessel. In default of such payment, the 
same having been duly demanded, such masters, owners, or con-
signees, on whom such demand shall have been previously made, 
shall pay double the amount of such fees, to be sued for and recov-
ered, in the name of the captain of said port, in any court having 
cognizance thereof. All fees under this act shall be paid to the 
captain of the port, or upon his written order ; and he shall have 
power to employ the necessary assistance in making collections of the 
same, at an expense of not exceeding five per cent upon the amount 
co ected, which expense shall not be considered as the ordinary 
expense of the office. The captain of the port shall have power to 

esignate some harbor-master as his deputy, who may, during his 
a sence, or in case of a vacancy in his office, perform all the duties 

e onging to the office of captain of the port; and the acts of said 
ar or-master, so performed, shall be valid and binding.”

he bill alleges that the complainant, the Inman Steamship 
^pany, a corporation created under the laws of Great 

am, is the owner of a line of steamships belonging to 
Ne anc^ running thence back and forth to the port of 
ancT ^ree which vessels in every five weeks arrive at 
wharf1 T P°r^’ and l°ad and unload and make fast to a 
heret f ere*n ’ ^^at on account thereof the defendant has

800 016 eXaCted UP wards of $125 every five weeks, or over 
per annum, whether or not any services were rendered 
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by or required of him and the harbor-masters. The bill further 
alleges that the complainant, on failure so to pay such fee, is liable 
to be charged in double the amount, to have its vessels attached 
and seized, and to a multiplicity of suits on account thereof.

The defendant demurred to the bill generally, for want of 
equity. The court below sustained the demurrer and dis-
missed the bill; whereupon the complainant appealed to this 
court.

Mr. William M. Evarts and Mr. Francis Lynde Stetson for
the appellant.

The sixth section of the act under which the fees in question 
are collected is a regulation of commerce, and therefore uncon-
stitutional and void. Henderson n . The Mayor, ^c., 92 U. S. 
259; Cooley v. Board of Wardens, 12 How. 299; Gibbons v. 
Ogden, 9 Wheat. 203; Steamship Co. v. Port Wardens, 6 Wall. 
31; Peete v. Morgan, 19 id. 581; State Tonnage Tax Cases, 
12 id. 204; City of New York v. Miln, 11 Pet. 102.

The act, without the consent of Congress, lays a duty on 
tonnage, and is, therefore, in violation of sect. 10 of the first 
article of the Constitution. State Tonnage Tax Cases, supra, 
Steamship Co.v. Port Wardens, supra; Peetes. Morgan, supra, 
Cannon v. New Orleans, 20 Wall. 577.

Mr. Henry J. Scudder, contra.
The act in question is not a regulation of commerce within 

the intendment of the Constitution, but an exercise of a power 
reserved to the State for the proper government of persons 
within its jurisdiction. It is in aid and furtherance of com 
merce, and not to its hindrance. Gibbons n . Ogden, 9 Wheat. 
591; City of New York v. Miln, 11 Pet. 102; Cooley v. Board 
of Wardens, 12 How. 299; Steamboat New York n . Bea, 18 id. 
223; Owners of the Brig James Grayy. Owners of the Ship o n 
Frazer et al., 21 id. 184.

The control by a State of its internal affairs, with a view 
the maintenance of order and public safety, does not in ring 
the powers of Congress to regulate commerce, although it m y 
affect the subjects or instruments of commerce, .
Maryland, 12 Wheat. 419; United States v. Dewitt, 9 a . > 
Cooley v. Board of Wardens, supra; Port Wardens v. up 
J. Ward, 14 La. 293; Steamship Co. n . Joliffe, 2 Wall. 4b •
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The adaptation of the fees to a standard of tonnage is the 
most just and convenie'nt method of measuring them. The act 
does not lay a duty of tonnage.

Mr . Jus tic e  Sway ne  delivered the opinion of the court.
This is a bill in equity brought to enjoin the appellee from 

collecting a port charge imposed upon the vessels of the appel-
lant in the harbor of New York, by an act of the legislature of 
the State, a copy of which is annexed to the bill, and made a 
part of it. The bill sets forth the following facts: The appel-
lant is a foreign corporation, and the owner of three steamships, 
each of which enters the port of New York once within every 
five weeks. The vessels are respectively of the burden of 
2,950 tons, 2,823 tons, and of 2,712 tons. All these vessels 
belong to the port of Liverpool, in England, and run between 
that port and the port of New York. The character and object 
of the act of the legislature complained of are indicated in its 
title, which is, “ An Act defining and regulating the powers, 
duties, and compensation of the captain of the port and harbor-
masters of the port of New York, passed May 22, 1862, three- 
fifths being present; amended April 17, 1865.” The sixth 
section declares: —

The following fees shall be n collected under this act, and no 
°t ers: All ships or vessels of the United States of one hundred 
tons burden or more, except lighters, tugs, barges and canal-boats, 
sound and river steamboats employed on regular lines, and all 
8 ips or vessels that are permitted by the. laws of the United States 
o enter on the same terms as vessels of the United States, which 

s a enter the port of New York, or load or unload, or make fast 
wharf therein, shall pay one and one half of one cent per 

n, to e computed from the tonnage expressed in the registers of 
^nro ments of such ships or vessels respectively; and all other for- 
0 ®n s ips which shall arrive at and enter the same port, and load 
per t Oa^, °r ma^e any wharf therein, shall pay three cents 

a °n’t0 computed on the tonnage expressed in the registers 
Or documents on board,” &c.

mast Payment as prescribed, it is declared that the
^^^owner, or consignee, upon whom demand of payment 
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may have been made, shall pay double the amount of such fees, 
to be recovered in the name of the captain of the port. The 
amount which the appellant was required to pay, and did pay, 
was one cent and a half per ton upon the tonnage of their 
three vessels respectively upon every arrival of each one in the 
American port. The bill seeks to relieve them from this bur-
den in future. The respondent demurred to the bill in the 
court below. The demurrer was sustained, and the bill dis-
missed. The case was thereupon removed to this court by 
appeal.

The following clauses of the Constitution of the United 
States are invoked in behalf of the appellant as sustaining the 
bill: —

Art . 1, Sec t . 10. “No State shall, without the consent of Con-
gress, lay any imposts or duties on imports or exports, except what 
may be absolutely necessary for executing its inspection laws, and 
the net produce of all duties and imposts laid by any State on im-
ports or exports shall be for the use of the treasury of the United 
States, and all such laws shall be subject to the revision and control 
of the Congress.”

“No State shall, without the consent of Congress, lay any duty 
of tonnage, keep troops or ships of war in time of peace, enter in o 
any agreement or compact with another State or with a foreign 
power, or engage in war, unless actually invaded, or in such immi-
nent danger as will not admit of delay.”

It is not claimed that Congress ever consented to the passage 
of the act of 1862, or of the amendatory act of 1865.

It is insisted by the counsel for the appellant that the charge 
here in question is a regulation of commerce, which it was no 
competent for the State to prescribe, and also a tonnage uty, 
which the State was forbidden to impose.

Our remarks will be confined to the latter proposition.
The classification of the powers of the national governmen 

the several categories into which they may be resolved, an
• rights and powers of the States in our complex system of po1 y> 
have been so often considered by this court, that it is unnece 
sary upon this occasion to re-examine the subject. G-ilman v 
Philadelphia, 3 Wall. 713 ; Ex parte McNeil, 13 id. 236.
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Tonnage, in our law, is a vessel’s “ internal cubical capacity 
in tons of one hundred cubic feet each, to be ascertained ” in 
the manner prescribed by Congress. Act of May 6, 1864, 
13 Stat. pp. 70, 72; Rev. Stat. U. S. 804, § 4153. “Tonnage 
duties are duties upon vessels in proportion to their capacity.” 
Bouv. Law Diet., “ Tonnage.”

The term was formerly applied to merchandise. Cowel, in 
his Law Dictionary, published in 1708, thus defines it: “ Ton-
nage (tonnagium) is a custom or impost paid to the king 
for merchandise carried out or brought in ships, or such like 
vessels, according to a certain rate upon every ton, and of this 
you may read in the statutes of 12 Edw. IV. c. 3; 6 Hen. VIII. 
c. 14,” &c. The vital principle of such a tax or duty is that 
it is imposed, whatever the subject, solely according to the rule 
of weight, either as to the capacity to carry, or the actual 
weight of the thing itself.

In this law of the State there are several important points 
that must not be overlooked. The charge is not exacted for 
any services rendered or offered to be rendered. If the vessel 
enter the port and immediately take her departure, or load or 
unload, or make fast to any wharf, either of these things dis-
junctively brings her within the act, and makes her liable to 
the burden prescribed.

The charge is applied wholly irrespective of the ad valorem 
principle.

If either of the three vessels of the appellant was new and 
making her first voyage, and another of the same tonnage was 
ma ing her last trip before being broken up, and the former 
wei e of many times the value of the latter, the act would apply 
t e same procrustean rule to both. The rate of payment, and 

e amount to be paid, would, in both cases, be the same.
e act makes a discrimination. To one class of vessels it 

app les the rate here in question, to another class double that 
a e, and to yet another class none at all. Those belonging to 

e Matter are wholly exempted.
We. think a clearer case of the imposition of a tonnage duty 

a an is presented in the record before us can hardly be im- 
St f6 * been passed by Congress instead of the

e, an the charge imposed had been expressly designated a 
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tonnage duty, its character as such could not appear in a stronger 
light. But the name is immaterial: it is the substance we are 
to consider.

It does not advance the argument in behalf of the appellee to 
maintain that the regulations prescribed by the act are necessary 
and proper in the port for which they are provided. It is not our 
purpose to examine them, except as to the proposition in hand. 
It may be that, aside from the imposition of this tax, they con-
tain nothing exceptionable, and that in all other respects they 
are wise and well considered. Similar provisions, varying accord-
ing to local circumstances, exist at all important points through-
out the world whither marine commerce finds its way. They 
are indispensable to. those engaged in that business. They 
fence out many evils, and promote largely the convenience and 
the welfare of those engaged in this field of enterprise. Per-
haps it is hardly too strong language to say, they are well 
nigh vital to commerce itself. It may be conceded, also, that 
foreign steamships and other vessels visiting the ports of a 
State for business purposes may be made liable by the laws of 
such State for all reasonable and proper port charges. This is 
but a fair return for the benefits received. But such charges 
must not be repugnant to the Constitution of the United States. 
Any conflict is fatal to them. The warrant for such compe-
tent legislation may be found in that immense mass of police 
and other powers which the States originally possessed, which 
they have not parted with, and which still belongs to them, 
or it may in some cases be found among those which the States 
may exercise, but only until Congress shall see fit to act upon 
the subject. The authority of the State then retires, and lies 
in abeyance until the occasion for its exercise shall recur. 
Ex parte McNeil, 18 Wall. 236.

“ Powers not delegated to the United States by the Constitu 
tion, nor prohibited by it to the States, are reserved to the States 
respectively, or to the people.” Const, amend. 10.

The State, in passing this law imposing a tonnage duty, as 
exercised a power expressly prohibited to it by the Consti u 
tion. In that particular the law is, therefore, void. This view 
is sustained by the rulings of this court in the State 
Tax Cases, 12 Wall. 204, and Cannon v. New Orleans, 20 i •
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577. See also Steamship Company v. Port Wardens, 6 id. 31, 
and Peete v. Morgan, 19 id. 581.

The tax imposed is not merely a mode of measuring the com-
pensation to be paid. The answer to this suggestion is, that it 
is exacted where there is nothing to be paid for, and has no 
reference to any circumstance in this connection but the ton-
nage of the vessel and the class to which it belongs.

The commerce clauses of the Constitution had their origin in 
a wise and salutary policy. They give to Congress the entire 
control of the foreign and inter-state commerce of the country. 
They were intended to secure harmony and uniformity in the 
regulations by which they should be governed. Wherever such 
commerce goes, the power of the nation accompanies it, ready 
and competent, as far as possible, to promote its prosperity and 
redress the wrongs and evils to which it may be subjected. It 
was deemed especially important that the States should not im-
pose tonnage taxes. Hence the prohibition in the Constitution, 
without the assent of Congress previously given. The confu-
sion and mischiefs that would ensue if this restriction were 
removed are too obvious to require comment. The lesson upon 
the subject taught by the law before us is an impressive one.

How the charges, which it is conceded the State may impose, 
must be shaped in order to be valid, is a subject which it is 
not within our province to consider, and in regard to which it 
would not be proper for us to express any opinion. We decide 
only the point before us.

ecree reversed, and cause remanded with directions to proceed 
in conformity to this opinion.

Mr . Chie f  Jus tice  Waite  did not sit in this case, nor take 
any part in its decision.
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Fos ter  v . Maste r  an d  Ward ens  of  th e Port  of  New  
Orleans .

The act of the legislature of Louisiana, approved March 6,1869, in relation to the 
survey of the hatches of every sea-going vessel arriving at New Orleans, and 
of the damaged goods coming on board of her, &c., being a regulation of com-
merce with foreign nations and among the several States, is in violation of 
the Constitution of the United States, and therefore void.

Err or  to the Supreme Court of the State of Louisiana. 
The facts are stated in the opinion of the court.
Submitted on printed arguments by Mr. H. J. Leovy for the 

plaintiff in error. No counsel appeared for the defendants in 
error.

Mr . Jus tice  Swayne  delivered the opinion of the court.
This controversy has arisen out of an act of the legislature 

of Louisiana, approved March 6, 1869. By the first section it 
was made the duty of the master and wardens of the port of 
New Orleans to offer their services to make a survey of the 
hatches of all sea-going vessels which should arrive at that por , 
and a penalty was prescribed for the neglect of this duty. The 
second section declares “ that it shall be unlawful for any 
person other than the said master and wardens, or their legal y 
constituted deputy, to make any survey of the hatches of sea 
going vessels coming to said port of New Orleans, or to make 
any survey of damaged goods coming on board of such vesse s, 
whether such survey be made on board or on shore, or to give 
certificates on orders for sale of such damaged goods at auction, 
or to do any other of the acts and things prescribed by In ? 
said master and wardens to do and perform; and the perso 
doing such illegal and forbidden acts, his instigators an e 
couragers, shall be liable and bound to pay in solido to t e sa 
master and wardens SI 00, with damages and costs, for eac 
said illegal and forbidden acts so done.” „

The petition avers that Foster resides in the city o 
Orleans, and has been and is continually violating t e p 
visions of the act by making surveys of the hatches of sea g > 
vessels arriving at that port, and of damaged goods, an 
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been and is engaged .in acting as, and performing the duties 
which belonged to, the master and wardens of the port.

An injunction was prayed for. It was granted by the lower 
court, and the judgment was affirmed by the Supreme Court of 
the State. A writ of error was thereupon sued out by Foster, 
and the case is thus brought before this court for review.

The defendants in error have failed to enter their appearance, 
and no brief in their behalf has been submitted. We shall, 
therefore, devote but few remarks to the case.

The Constitution of the United States, art. 1, sect. 8, gives 
to Congress the power “ to regulate commerce with foreign 
nations, and among the several States, and with the Indian 
tribes.”

That the provisions of this act are regulations of both foreign 
and inter-state commerce is a proposition which requires no 
argument to support it. They are a clog and a blow to all 
such commerce in the port to which they relate. Their enact- 
ment involved a power which belongs exclusively to Congress, 
and which a State could not, therefore, properly exercise. In 
Steamship Company v. Port Wardens, 6 Wall. 31, it was held 
t at a statute of a State enacting that the master and war-
dens of a port within it should be entitled to demand and 
receive, in addition to other fees, the sum of five dollars, 
whether called on to perform service xor not, for every vessel 
arriving in that port, was a regulation of commerce, and was 
unconstitutional and void. If the constitutional objection was 
well taken there, a multo fortiori is it fatal here. The act is 
uot, in the sense of the Constitution, an inspection law. The 

ject of such laws is to certify the quantity and value of the 
tides inspected, whether imports or exports, for the protec- 
on of buyers and consumers. Gibbons v. Ogden, 9 Wheat. 203; 

4/°^ v* Maryland, 12 id. 419; Clintsman v. Northrup, 8 Cow. 
1094 “ Inspection; ” Story’s Const, sects. 1017,
act *S Garza, 2 Woods, 290. The purpose of this
c is to furnish official evidence for the parties immediately 
and erne^’ aud’ w-here the goods are damaged, to provide for 

egu ate their sale. Master and Wardens v. Ship Hawes, 
0 ka. Ann. 390.

des the unreason and the oppressive character of the 
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act as regards ship-owners and consignees, it is an invasion of 
the rights of persons outside of these classes. If such a monop 
oly, sustained by such sanctions, may be validly given to the 
master and wardens, why may they not also, at prices not 
agreed upon by the parties, nor according to the market value, 
but at rates arbitrarily fixed by law, be authorized exclusively 
to load and unload ships, to furnish them with all needful sup-
plies, and to perform all the services of consignees, commission 
merchants, and ship-brokers, touching incoming and outgoing 
cargoes ? Each of these imagined cases is a parallelism to the 
case before us, and only another step in the same direction.

We hold the statute to be void.
In expressing these views, we have no purpose to impugn 

any thing heretofore said by this court as to the power of the 
States to establish inspection, quarantine, health, and other 
regulations, within the sphere of their acknowledged authority. 
The constitutional validity of such regulations is as clear as the 
power of Congress to establish regulations of commerce. It is 
no objection to the former that both operate upon the same 
subject. Grilman v. Philadelphia, 3 Wall. 713; Experts 
McNeil, 13 id. 236.

Judgment reversed, and the cause remanded with directions to 
dismiss the petition.

Ex Part e Jord an .

Subsequently to a decree pro confesso, additional parties were, by leave of the 
court, permitted to intervene as defendants, in the same manner and with i e 
effect as if named in the original and supplemental bills. The case was t en 
referred to a master, who computed, ascertained, and reported the amount o 
indebtedness, &c.; whereupon the court, after finding certain facts and 
ruling the exceptions of such intervening parties to his report, passed a na^ 
decree, but denied their right to an appeal therefrom. Held, 1. That t ey 
that right. 2. That, to enforce it, a mandamus lies from this court.

Applicatio n  for a mandamus to the Circuit Court of t e 
United States for the Southern District of New York, 
compel the allowance of an appeal from its decision.

The New York, Oswego, and Midland Railroad Company, 
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July 1, 1869, executed a mortgage on its railroad, &c., to 
secure an issue of bonds amounting to $8,000,000. Stevens, 
Opdyke, & Hewitt, trustees under this mortgage, on or about 
Nov. 1, 1873, commenced a suit for its foreclosure in the 
Circuit Court of the United States for the Southern District 
of New York. To this suit the railroad company, Delos De-
Wolf, trustee, William H. Macy, trustee, and the Mercantile 
Trust Company, trustee, were originally the only defendants. 
Receivers were appointed Nov. 18,1873 ; and on the same day, 
for the purpose of providing money to pay debts owing to 
employés, and for certain other specified objects, the receivers 
were authorized to issue from time to time certificates of 
indebtedness to an amount not exceeding in the aggregate 
$1,425,000, bearing interest at the rate of seven per cent per 
annum, and, unless previously discharged, to be paid out of the 
moneys realized upon the foreclosure equally with any other 
liabilities incurred by them in the administration of their 
receivership. Dec. 23, 1873, a further issue of like certificates 
was authorized, for the purchase of equipment and the payment 
of rental on leased lines.

In due time an order was regularly entered, taking the bill 
as confessed. The receivers from time to time filed their 
accounts ; and these were referred to a master, who reported 
thereon April 29, 1875. Upon the filing of this report the 
following direction was given by the circuit judge : “ The 
report may be confirmed, but at present I think no further 
order should be entered.”

June 29, 1875, Conrad N. Jordan, Henry Amy, Edward 
Livingston, Frederick P. James, John P. Crosby, and Nathan- 

A. Cowdrey, holders, or the representatives of holders, of 
. onds secured by the mortgage, filed a petition for leave to 
intervene in the prosecution or defence of the suit, for the 
protection of the interests they represented. Upon this peti-
tion the following order was made, June 30, 1875: —

1 It is hereby ordered that the said petitioners have leave, and 
0 ave.ls hereby granted to them, to intervene in this suit for their 
to ^ln^eres^s’ an^ the interests of those whom they represent, and 
in th^ aPPear *n the suit within three days, as defendants, 

e same manner and with like effect as if they were named in 



250 Ex paete  Jordan . [Sup. Ct

the original and supplemental bills as defendants having or claiming 
an interest: Provided, that said petitioners all appear by the same 
solicitor or solicitors. This order to be without prejudice to proceed-
ings already had; but this is not to be construed as depriving the 
petitioners of leave to apply for a rehearing or review of any order 
heretofore made, upon due notice to the parties interested.”

About the same time a similar petition was presented by 
John E. Williams and Theodore Houston, and they were 
admitted upon the same terms.

July 13, 1875, the cause coming on for hearing, the com-
plainants submitted a proposed form of final decree, and the 
defendants’ various amendments thereto. The hearing was 
postponed until Aug. 4, when a further postponement took 
place until Sept. 15, and the master was directed “ to compute, 
ascertain, and report to the court, on or before the eleventh day 
of September, 1875,” among other things, “the amount of 
certificates of indebtedness and notes issued by the receivers 
under the authority of the court, classifying them so as to show 
the dates of and authority for their issue, and the purpose of 
such issues respectively, and to whom issued by the receivers^ 
and the aggregate amount of principal due thereon, with inter-
est computed to Sept. 15, 1875; ... also what leases have 
been made to the mortgagor or receivers, and the dates and 
terms thereof; also what rents have accrued under the term 
of such leases and have not been paid.”

The time for taking proof by the master having been ex-
tended, his report was not made until Nov. 13. To this report 
exceptions were filed by Jordan, James, Houston, Williams, Liv 
ingston, Amy, and Crosby, Jan. 5, 1876. These exceptions 
related to the amounts allowed for outstanding receivers cert‘s 
cates, and to different railroad companies on account of their 
leases.

The cause at last came on for final hearing, Oct. 2, »
among other things, upon the exceptions to the master s repo 
“ filed by defendants Conrad N. Jordan and others on the 
of January, 1876,” and after argument, among others, by 
F. N. Bangs, of counsel for the defendants, Conrad N. or a , 
Henry Amy, John P. Crosby, Edward Livingston, Fre 
P. James, and Nathaniel A. Cowdrey,” a decree was en e 
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finding the amount due upon certain detached coupons, upon 
the bonds and attached coupons, and upon the receivers’ cer-
tificates, and directing the mortgaged property to be sold, 
and the proceeds applied to the payment of the sums so found 
due.

The present petitioners, claiming to be aggrieved by certain 
specified orders made in the cause previous to their admission 
as defendants, and also by so much of the final decree as directs 
the payment of certain designated coupons, and of the receivers’ 
certificates, and by certain other provisions of the decree which 
are specially stated, on the second day of October, 1876, in 
open court, prayed an appeal to this court “ from so much and 
such parts of the decree ” as they claim to be aggrieved by. 
This was denied, for the .reason that the court was of the opin-
ion “ that the said defendants cannot appeal from the decree; 
because the bill of complaint herein and the supplemental bill 
have been taken as confessed as against them.”

Afterwards the petitioners again applied to the circuit judge 
for the allowance of an appeal from the same parts of the 
decree, and tendered good and sufficient security to perfect the 
appeal; but it was refused.

Thereupon this application was made for a mandamus direct-
ing the Circuit Court to allow the appeal as asked for.

Mr. F. W. Bangs for the petitioners.
Mr. William M. Evarts, contra.

Mr . Chief  Justi ce  Waite  delivered the opinion of the 
court.

e think that an appeal should have been allowed in this 
case. The petitioners were defendants in the suit when the 

iia decree was rendered. They were directly interested in 
at was then decided. The allowance of an appeal under

^eV* follows of course, if prayed for by one 
L right to it. The language of the statute is,

, e allowed, which means “ must be allowed,” when 
t 6 T by °n? wh° stands in such relation to the cause that 
not '1 , h* The question upon such an application is 

i. be gained by an appeal, but whether the party
askmg lt can appeal at all.
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It is true that the petitioners were not parties to the suit 
until after the bill was taken as confessed; but it is clear that 
a decree pro confesso did not end the case, because before the 
final decree was rendered it was found necessary to have a ref-
erence to a master, “ to compute, ascertain, and report.” Before 
the master could comply with this order proof had to be taken; 
and the original time given him to report was extended for 
that purpose. When this reference was made, the petitioners 
were defendants and actors in respect to the litigation. They 
certainly had the right to contend before the master, and to 
except to his report. This they did; and their exceptions were 
overruled. Even the report of the master did not put the case 
in a condition for a final decree. The amount due upon the 
bonds and coupons had still to be ascertained. That was done 
by the court, and stated in the decree. Against these findings, 
certainly, the petitioners were in a condition to contend, and, if 
to contend below, to appeal here. It will be time enough to 
consider what relief they can have under their appeal when 
the case comes up.

While complaint is made of interlocutory orders entered in 
the progress of the cause, the appeal lies and was asked only 
from the final decree. Whatever comes here comes through 
such an appeal. When the case gets here, the petitioners may 
not be allowed to go behind orders actually made by the court 
as to the administration of the property before they were ad-
mitted to defend, but the case was certainly open to them, when 
they came in, as to all other matters involved.

The exceptions of the petitioners were not filed until after 
the expiration of one month from the time of filing the master s 
report. Under equity rule 83 the complainants could have 
insisted upon a confirmation of the report by reason of this e 
fault at the next rule-day after it occurred. But they did no 
see fit to do so. The exceptions were received out of time 
without objection, and acted upon by the court. This was a
waiver of the default. ..

A writ of mandamus will be issued directing the 
Court to allow the appeal asked for, as of Oct. 2, 1876, an

Ordered. is so



Oct. 1876.] Selma , et c . R.R. Co . v . La . Nat . Bank , etc . 253

Sel ma  and  Meri dia n  Rail ro ad  Company  v . Louisiana  
Nati onal  Bank  of  New  Orlea ns .

Where, by reason of the failure of the appellant to enter into an undertaking 
to the clerk for the payment of his fees, or otherwise satisfy him in that 
behalf, the appeal has, upon motion of the appellee, been docketed and dis-
missed, the court will not, on motion of the appellant, at a subsequent term, 
set aside the order of dismissal, and grant leave to file the record and docket 
the cause.

Moti on  for leave to set aside an order dismissing an appeal 
from the Circuit Court of the United States for the Southern 
District of Alabama, under the ninth rule at the last term, and 
for leave to file the record and docket the cause at the present 
term.

Mr. Philip Phillips for the appellant, in support of the 
motion.

Mr. Thomas J. Durant, contra.

Mr . Chief  Jus tice  Waite  delivered the opinion of the 
court.

The appeal in this cause was taken June 16, 1875. It was 
the duty of the appellants, therefore, under rule 9, par. 1, to 
file a transcript of the record with the clerk, and docket the 
cause within the first six days of the last term. The same rule 
provides, par. 3, that upon the filing of the transcript the 
appearance of counsel for appellant shall be entered. This 
was promulgated at the December Term, 1867, and has been 
in force since that time. 6 Wall. v. As early as the February 

erm, 1808, It was “ ordered that all parties in this court, not 
eing residents of the United States, shall give security for the 

costs accruing in this court, to be entered on record,” 4 Cranch,
> but at the January Term, 1831, this was amended so as to 

tiff ^°bows: “ In all cases the clerk shall take of the plain- 
a ond with competent security, to respond to the costs, in 

in6^6^ $$00, or a deposit of that amount to be placed
w oank subject to his draft.” 5 Pet. 724. This last order 
nnti^M^11116^ *n ^°rce substantially as originally promulgated 
so a t during the last term, when it was amended

o read as follows: “ In all cases the plaintiff in error or
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appellant (on docketing a cause and filing the record) shall 
enter into an undertaking to the clerk, with security to his 
satisfaction, for the payment of his fees, or otherwise satisfy 
him in that behalf.” 91 U. S. vii.

In Owings n . Tiernan's Lessee, 10 Pet. 447, a transcript of the 
record was lodged with the clerk, Oct. 24,1835; but he refused 
to file it or docket the cause until the fee bond was given, as 
required by the rule of 1831. At the January Term, 1836, the 
defendant in error moved that the cause be docketed and dis-
missed, and the plaintiff in error, that the transcript be filed 
and the cause docketed without the bond. The motion of the 
plaintiff in error was overruled, but leave was given him to 
docket the cause upon giving the bond; and it was ordered that 
if this was not done by March 1, the motion of the defendant 
in error to docket and dismiss be granted. Afterwards, in 
Van Rensselaer v. Watts, 7 How. 784, a record was lodged with 
the clerk early in 1848, but no fee bond given. At the Janu-
ary Term, 1849, the counsel for the appellant, having then 
filed the necessary "bond, moved the court to direct; the clerk to 
docket the cause as of the day the record was received by him; 
but this was refused, Mr. Chief Justice Taney saying, “ This 
court consider the practice established by the decision in Ow-
ings v. Tiernan, 10 Pet., and do not wish to disturb it.

The transcript in this case was lodged with the clerk Oct. 5, 
1875, but no fee bond was given and no appearance of counsel 
entered. An attempt has been made to show that neither the 
appellant nor its counsel knew that the security was required, 
but it does appear that as early as Nov. 25, 1875, both counse 
and appellant did understand that $200 was required by the 
clerk for some purpose, and the agents of the appellant who 
had the appeal in charge were advised that they “ would o 
well to attend to it without delay.” No heed was given to 
this suggestion; and three months afterwards, Feb. 24, ’
a motion to docket and dismiss was made and granted. e 
court continued in session until May 8, and no attention was 
given to the case by the appellants previous to the adjourn 
ment. .

Without undertaking to determine what he might do in a 
Case where an appeal had been dismissed through our own 
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mistake, we have no hesitation in deciding that the failure of 
this appellant to perfect its appeal has been because of its fail-
ure to comply with a rule of practice which has. been rigidly 
enforced for more than forty years. In addition to this, we are 
not satisfied, from the showing made, that at least one of the 
counsel for the appellant did not have actual knowledge of the 
existence of the rule; and it is very clear that if, after the agents 
of the appellant were advised of the demand for security of 
some sort, they had exercised any diligence whatever in ascer-
taining what was actually required of them in the premises, 
they would have at once received the necessary information.

Motion denied.

Tow nsh ip of  East  Oakl and  v . Skin ne r .

1. This court concurs in opinion with the Supreme Court of Illinois, that the 
fifth section of the act of the general assembly of that State, approved Feb. 
18,1861, conferred no authority upon a municipal corporation to subscribe 
to the capital stock of the Paris and Decatur Railroad Company.

2. The township of East Oakland subscribed to that capital stock without being 
thereunto authorized, and its bonds, bearing date April 20,1871, and reciting 
that they are issued in payment of such subscription, are void.

. Where there is a total want of authority to issue municipal bonds, there can 
be no bona fide holding of them.

Error  to the Circuit Court of the United States for the 
Southern District of Illinois.

This was an action of assumpsit on fifty-four coupons cut 
rom certain bonds issued by the township of East Oakland, 

*’ in payment of its subscription of 875,000 to the capital 
stock of the Paris and Decatur Railroad Company.

h® e^ec^on authorizing the subscription was held Feb. 1,
, and the subscription made Aug. 15 of that year. The 

^on s bear date April 20, 1871. The other facts and the pro- 
wsions of the statute applicable' to the case are set forth in the 
opinion of the court.

re WaS the court below without a jury, and
suited in a judgment for the plaintiff for 89,207.32 and costs.

ownship thereupon brought the case here,
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Mr. John M. Palmer for the plaintiff in error.
Mr. H. S. Greene, Mr. D. T. Littler, and Mr. James C. Rob-

inson, contra.

Mb . Justi ce  Hunt  delivered the opinion of the court.
The defendant in error brought this suit in the Circuit 

Court of the United States for the Southern District of Illinois 
against the township of East Oakland, to recover the amount of 
certain interest coupons issued with certain bonds by Charles 
Clement, supervisor, and as the agent of the said town, upon 
a subscription to the stock of the Paris and Decatur Railroad 
Company.

The Paris and Decatur Railroad Company is a corporation 
of the State of Illinois, organized under an act of the general 
assembly of said State, entitled “ An Act to incorporate the 
Paris and Decatur Railroad Company,” approved Feb. 18,1861, 
with authority to construct, maintain, and operate a railroad 
from the town of Paris to the town of Decatur, in said State.

By the fifth section of said act it is provided that “ said cor-
poration shall cause books to be opened for subscriptions to the 
capital stock thereof, to be divided into shares of fifty dollars 
each, at such times and places as they may choose, and shall 
give at least thirty days’ notice thereof by publication in a 
newspaper published in the town or city where said books may 
be opened; and if there be no newspaper published therein, 
then in the nearest newspaper thereto. It shall be lawful for 
all persons of lawful age, or for the agent of any corporate 
body, to subscribe any amount to the capital stock of said com 
pany.” ,

It was by the authority of this section that the subscription 
we are considering was made, and the bonds and coupons issue 
in payment therefor. Did this language, “the agent of any 
corporate body,” give power to a municipal organization 
subscribe and to issue its bonds as was here done ?

In the recent case of Campbell v. The Paris $ Decatur m . 
road Co. (not yet reported), the Supreme Court, of II in0 
passed upon the effect of this statute. After quoting t e se 
tion as given above, the court say: “ This is the only provisi * 
in the charter in reference to subscriptions by either peisons 
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corporations. It confers no power on municipal corporations to 
subscribe for such stock. The provision manifestly refers to 
private corporations when it authorizes agents to subscribe. It 
does not refer to counties, cities, towns, or townships, and can-
not be held to embrace them. No power is conferred to call 
the election, or for the town officer to make the subscrip-
tion, or to issue these or any other bonds.” We have not 
been furnished with a copy of this decision, but it is referred 
to in the briefs of both parties. While its effect or conclu-
siveness is a subject of difference, the decision itself is not 
denied.

If the Supreme Court of a State gives construction to the 
language of a statute, and there have been no conflicting de-
cisions, this court, as a general rule, follows the construction 
thus given. Township of Elmwood v. Marcy, 92 U. S. 289. 
It is said that this decision was ex parte, and that the decision was 
given on a made-up case, — that the contest was not a real one. 
There is no evidence of the truth of these assertions, and we do 
not well see how evidence of that character could be produced 
0 us. If the decision is to be attacked on such grounds, the 

proceeding must be had before the court that made it, and upon 
notice to all interested.

We are, however, all of the opinion that the unreported case 
to which we have referred was rightly decided, and, as an 
original question, we concur in the opinion given by the 

upreme Court of Illinois. We think the authority to “the 
agent of any corporate body ” to subscribe for stock in the rail- 
°a company was not intended to include, and did not include, 

Municipal corporations. It meant private and money-making, 
a °f ^ustoess? corporations. It did not intend to give 

ority to any township, however remote from the road, to 
become one of its stockholders.
to<^ the Constitution of the State of Illinois, which
ited 6 °,n Second day July? 1870, positively prohib-
v anSU SCr^^on the capital stock of a railroad corporation 
such^h00^^’ C^’ township, or other municipality, unless 
a U scnPtion had been authorized under existing laws by 4 VOtP nr fLrw ~ i o J

The h PeoPle prior to the date mentioned.
« subscription in question was made after July 2, 1870. 
VOL. IV. " ’
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Had it before that date been authorized under existing laws by 
a vote of the people of that town ? The record shows that a 
vote of the people had before that time been taken; but it does 
not show that it was authorized by existing laws. There was 
no authority for submitting that question to the people; and its 
absence in the fifth section of the act incorporating the Paris 
and Decatur Company is a strong argument that municipalities 
were not intended to be included under the general designation 
of corporations.

We have held that a town cannot subscribe for stock in a 
railroad corporation unless it has the authority of the legislature 
for the act. The legislature usually requires the approval of 
the electors of the town, at an election for that purpose, as a 
condition to such subscription. Doubtless the legislature can 
impose or omit conditions, in its discretion. But when the 
sanction of a popular vote is required, it must be obtained. 
We are, therefore, compelled to hold that the subscription of 
the town of East Oakland had not been authorized under 
existing laws by a vote of the people prior to July 2, 1870.

We have held that there can be no bona fide holding where 
the statute did not in law authorize the issue of the bonds. 
The objection in such case goes to the point of power. There 
is an entire want of jurisdiction over the subject. It is not 
the case of an informality, an irregularity, fraud, or excess o 
authority in an authorized agent. Where there is a total want 
of authority to issue the bonds, there can be no such thing as a 
bona fide holding. Judgment reversed.

Unit ed  State s v . Young .

1. The Court of Claims, by granting a new trial after rendering ju ’ 
and while an appeal therefrom is pending here, vacates the judgmen , 
resumes control of the case and the parties. . tQ

2. In such a case, a writ of certiorari will not be granted to compe t a co^^ 
send here the proceedings subsequent to the appeal; but the appea 
dismissed. . . the

3. After judgment shall have been finally rendered by the Court o 
proceedings in which the new trial was obtained may be broug 
appeal for review.
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On  motion of the United States to dismiss an appeal from 
the Court of Claims, and of the appellee for a writ of 
certiorari.

Mr. Assistant Attorney-General Smith for the United States. 
Mr. W. W. McFarland for the appellee.

* Mr . Chief  Just ice  Waite  delivered the opinion of the 
court.

During the pendency of this suit in this court the Court of 
Claims, assuming to act under the authority of sect. 1088, 
Rev. Stat., has granted a new trial, and the United States now 
ask to dismiss their appeal. This we have often decided they 
have the right to do. Latham’s and Deming's Appeals, 9 Wall. 
145. In United States v. Ayres, 9 id. 610, the motion to dis-
miss was made by the appellee and resisted by the United 
States; but it was held “ that the order granting the new trial 
has the effect of vacating the former judgment, and to render 
it null and void; ” and the appeal was consequently dismissed.

he same principle was recognized in United States v. Grussell, 
12 id. 175, Ex parte Russell, 13 id. 664, and Ex parte United 
States, 16 id. 699.

he appellee asks, however, that the cause may be retained, 
and that the proceedings under which the new trial was granted 
may e brought here by writ of certiorari for re-examination, 

nless this can be done,' he admits that the United States 
Permi^ed to dismiss their appeal.

e have only such appellate jurisdiction as has been con- 
erre by Congress, and in the exercise of such as has been 
on erred we can proceed only in the manner which the law 

P escribes. Barry n . Mercein, 5 How. 119 ; Durosseau v. United 
a Cranch, 314; United States v. Curry, 6 How. 113;
parte Vallandigham, 1 Wall. 251.

all °T judgments of the Court of Claims appeals are
has b o011^ (sect. 707, Rev. Stat.), but no provision
Pi'oce ma^ ^°r wr^s error. Consequently, we cannot 

y writ of error to review the decisions of that court.
poses • ^°n Wr^ certiorari is used for two pur-
some F S rn aPPe^a^e proceeding for the re-examination of 

on o an inferior tribunal; and, 2. As auxiliary process 
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to enable a court to obtain further information in respect to 
some matter already before it for adjudication. It is for the 
last purpose only that the writ is employed in this court.

In the present case the writ is asked, not to bring here any 
part of the record of the Court of Claims as it existed when the 
appeal was taken, but to obtain a new record of a new proceed-
ing which has been had since, and by which the judgment ♦ 
appealed from has been vacated and a new trial granted in the 
court below. The object is to inform us, not of what was done 
before the appeal, but of what has been done since. Our action 
under the appeal, however, is confined to what was done before; 
and, if we act at all upon what has been done since, it must be 
in consequence of some new jurisdiction to be acquired. From 
what has already been said, it is clear that, for such a purpose, 
we have no power to issue the writ.

The Cdurt of Claims, by granting a new trial, has resumed 
control of the cause and the parties. This it had the right to 
do. Such a power may be somewhat anomalous, but it is 
expressly given; and every person, when he submits himself to 
the jurisdiction of that court for the prosecution of his claim, 
subjects himself to its operation. The proceedings under which 
the new trial was obtained are now a part of the record below, 
and, after judgment is finally rendered, may be brought here 
by appeal for review.

Motion of the United States to dismiss the appeal granted.
Motion for certiorari denied.

Tow n  of  Sou th  Ott awa  v . Peekin s .

Supe rvis ors  of  Ken dal l  County  v . Pos t .

1. The Supreme Court of Illinois, by a long course of decisions, has held t , 
under the Constitution of 1848, a statute of that State is not vali 1111 eæem_ 
legislative journals show that it was passed by a majority of a t
bers elect in each house of the general assembly. of

2. Except where the Federal Constitution and laws are concerned, t e co 
the United States, in passing upon the Constitution and statutes o a 
conform to the settled construction of them by the highest ta e 



Oct. 1876.] Town  of  South  Ottaw a  v . Perk ins . 261

and, when the latter holds a pretended act of the legislature to be void and 
not a law, the courts of the United States are bound to hold accordingly.

3. Any State may, by its Constitution and laws, prescribe what shall be conclu-
sive evidence of its statutes; but, on general principles, the question as 
to the existence or non-existence of a statute is a judicial one, and, though 
framed in form as an issue in fact, must, when it arises in the courts of the 
United States, be decided by them, on evidence legally applicable under the 
laws of the State, without taking the advice of a jury on the subject.

4. A municipal corporation cannot, without legislative authority, issue bonds in 
aid of an extraneous object. Every person dealing in them must, at his 
peril, take notice of the existence and terms of the law which, it is claimed, 
conferred the power to issue them, no matter under what circumstances he 
may obtain them.

5. The plaintiffs in error, municipal corporations in Illinois, having issued the 
bonds in suit, by virtue of a pretended act of the general assembly, approved 
Feb. 18, 1857, which was duly published among the printed statutes of that 
State as a law, and, therefore, prima facie valid, were not estopped from 
denying its passage, notwithstanding the holder of the bonds was a bona fide 
purchaser without actual notice.

6. The Supreme Court of Illinois has decided, in two cases, that that act was 
never passed, and is not an act of the legislature of that State. This court 
concurs in that view, and also holds that no subsequent legislation has given 
any new force to the act, or any validity to the bonds issued, or the proceed-
ings had, under it.

‘ The act of Congress, prescribing the mode in which the public acts, records, 
and judicial proceedings in each State shall be authenticated, so as to take 
effect in every other State, has no bearing upon this case.

Erro r  to the Circuit Court of the United States for the 
Northern District of Illinois.

The facts are stated in the opinion of the court.
Argued by Mr. P. Phillips and Mr. T. Lyle Dickey for the 

paintiffs in error, by Mr. G. S. Eldridge for Perkins, and by
r' D- L. Littler and Mr. H. Greene for Post.

Mr . Just ice  Bradl ey  delivered the opinion of the court.
e first of these actions was brought by Perkins, the plain- 
e ow, to recover’ the amount due upon two negotiable bonds 
e town of South Ottawa, in the usual form, for $1,000 each, 
e payable to the Ottawa, Oswego, and Fox River Valley 

with^ ^°mPan^’ or ^earer, in three years from July 1, 1869, 
coupons for the semi-annual payment of interest attached. 

ey each contained recitals as follows: —

herewth ^°n<^ *8 one a series of twenty bonds, bearing even date 
’ each for the sum of $1,000, . . . and is issued in pursu-
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ance of an election held in said town, on the eighth day of October, 
1866, under and by virtue of a certain act of the legislature of the 
State of Illinois, approved Feb. 18, 1857, entitled ‘ An Act author-
izing certain cities, counties, incorporated towns and townships to 
subscribe to the stock of certain railroads,’ ... at which election a 
majority of the legal voters participating in the same voted 4 for 
subscription ’ to the capital stock of said railroad in the sum of 
$20,000, and to issue the bonds of said town therefor; and the said 
election was by the proper authorities duly declared carried 4 for 
subscription,’ previous application having been made to the town-
clerk of the town, and said clerk having called said election in accord-
ance therewith, and having given due notice of the time and place 
of holding the same, as required by law and the act aforesaid.”

The second action was brought on a bond issued by the 
county of Kendall, in Illinois, bearing date the fourth day of 
May, 1869, in aid of the same railroad, and by virtue of the 
same act of the legislature,, and containing substantially the 
same recitals, mutatis mutandis, as those in the Ottawa bonds, 
except that the election authorizing the issue of the bonds is 
stated to have been held on the thirtieth day of March, 1869. 
The facts in the two cases are, in other respects, substantially 
the same.

The only authority claimed for issuing these bonds is the 
act referred to in the above recital therein. If no such act was 
ever passed by the legislature of Illinois, the bonds are void. 
A municipal corporation cannot issue bonds in aid of extra ne 
ous objects without legislative authority, of which all persons 
dealing with such bonds must take notice at their peril. 
dleton County v. Amy, 13 Wall. 297; Kenicott v. The Superms 
ors, 16 id. 452; St. Joseph Township v. Rogers, 16 id. 6 5 
Town of Coloma n . Eaves, 92 U. S. 484.

It is insisted on the part of the plaintiffs in error in t ese 
cases that the law relied on for authority to issue the bon s in 
question was never passed, no entry of its passage appearing o 
the journal of the Senate of Illinois. t ,

The Constitution of Illinois, adopted in 1848, contains 
following provisions : —

“ Art . 3, Sec t . 1. The legislative authority of the State 
be vested in a general assembly, which shall consist of a sena 
house of representatives, both to be elected by the peop e.
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“Sect . 8. Each house shall keep a journal of its proceedings, 
and publish them. ...”

“ Sect . 21. . . . On the final passage of all bills, the vote shall 
be by ayes and noes, and shall be entered on the journal ; and no 
bill shall become a law without the concurrence of a majority of all 
the members elect in each house.”

The Constitution also provides that all bills passed shall be 
signed by the speakers of the two houses, and approved and 
signed by the governor, or, in case of his refusal, shall be re-
passed by a majority elected to each house. The general laws 
of the State provide for depositing all acts of the legislature, 
and the original journals of the two houses, in the office of the 
Secretary of State, who is charged with having them printed ; 
and the printed statute-books are made evidence of the acts 
contained therein.

In the construction of the constitutional provisions above 
recited, the Supreme Court of Illinois, by a long course of 
decisions, has held that it is necessary to the validity of a 
statute that it should appear by the legislative journals that 
it was duly passed in the manner required by the Constitu-
tion.

As early as 1853, it was decided, in Spangler v. Jacoby, 
4 Ill. 297, that it was “competent to show from the journals 

o either branch of the legislature that a particular act was 
not passed in the mode prescribed by the Constitution, and 
t us defeat its operation altogether. The Constitution requires 
each house to keep a journal, and declares that certain facts, 
inade essential to the passage of a law, shall be stated therein, 

those facts are not set forth, the conclusion is that they did 
no transpire. The journal is made up under the immediate 
irection of the house, and is presumed to contain a full and 
omp ete history of its proceedings. If a certain act received 

j 6 institutional assent of the body, it will so appear on the 
e 0 18 journal. And when a contest arises as to whether 

It ' Was Passe<45 the journal may be appealed to to settle it.
e evidence of the action of the house, and by it the act 

ham S^and or It certainly was not the intention of the 
and th|S Constitution that the signatures of the speakers 

e executive should furnish conclusive evidence of the pas-
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sage of a law. The presumption, indeed, is, that an act thus 
verified became the law, pursuant to the requirements of the 
Constitution; but that presumption may be overthrown. If 
the journal is lost or destroyed, the presumption will sustain the 
law, for it will be intended that the proper entry was made on 
the journal. But when the journal is in existence, and it fails 
to show that the act was passed in the mode prescribed by the 
Constitution, the presumption is overcome, and the act must 
fall.”

This case was followed, in 1855, by Turley n . County of Lo-
gan, 17 id. 151. There, a law was supposed to have been passed 
at the session of the legislature in 1853, for the removal of the 
seat of justice of Logan County, by a vote of the people. In 
the fall after, a vote was taken, which resulted in favor of the 
removal. Turley and his associates then filed their bill to re-
strain the county officers from erecting county buildings at the 
new location, on the ground that, as appeared by the journal, 
the act had not been read in the House of Representatives the 
full number of times required by the Constitution, and so was 
no law. The fact being as alleged, the injunction was, in the 
first instance, allowed, but afterwards, in February, 1854, the 
same legislature met in extra session, and, on recollection of 
members, and by the manuscript notes of the clerk, the House 
of Representatives amended its journal so that it showed the 
bill had been read the requisite number of times. Thereupon 
the Supreme Court, when the case came there, while recogniz-
ing fully the authority of Spangler v. Jacoby, affirmed a decree 
dissolving the injunction and dismissing the bill, for the reason 
that it was within • “ the power of the same legislature, at the 
same or a subsequent session, to correct its own journals, 
by amendments which show the true facts as they actually 
occurred.”

The same question was also considered by the same cour 
in Prescott v. The Trustees of the Illinois Michigan Cana, 
19 id. 324, decided in 1857. There, Prescott and Arnold were 
entitled to purchase, at the appraised value, certain lots in i 
cago, which had been appraised twice; and the point o 
decided was, whether they should pay according to the first o 
second appraisal. The second appraisal was made un er
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law supposed to have been passed Feb. 14, 1851, but which 
the journals showed had never in fact passed either branch of 
the general assembly. Accordingly, the court held, upon the 
authority of Spangler v. Jacoby, that the second appraisal was 
invalid, and that the parties had the right to purchase under 
the first.

In the case of The Supervisors of Schuyler County v. The Peo-
ple, 25 id. 181, which came before the court in 1860, it was 
objected that the Senate journal did not show that the bill incor-
porating the railroad company was read three times in that body 
before it was put on its final passage; but the court, while still 
approving Spangler v. Jacoby, held that the Constitution did not 
require the fact that the bill had been read three times to be 
entered on the journals, and, consequently, that the validity of 
the law could not be impeached on that ground.

In 1864, in the case of The People ex rel. Barnes v. Starne, 
35 id. 121, an application was made for a mandamus to compel 
the treasurer of the State to countersign, register, and pay a 
warrant issued upon him in favor of Barnes, the relator, by the 
auditor of public accounts. The warrant was issued upon the 
authority of what was supposed to be a statute, of Illinois, 
approved Feb. 14, 1863, as compensation for transporting and 
bringing home certain wounded soldiers belonging to the State; 

at it being shown that the journal of the House of Repre-
sentatives did not contain entries to the effect that the bill was 
passed by a majority of the members elect, or that the vote 
was taken by ayes and noes upon the final passage, the manda-
mus was refused. In the opinion of the court the authorities 
are extensively reviewed, and the rulings in the previous cases 
reaffirmed.
su J1686 ^aSes were decided before the issue of the bonds 

® on in this case. But since that time two cases have 
$ sen under the very law now in question, in which the 
and re**16 ^0Urt Illinois bas decided that it was never passed,
the S n°t an aCt legislature of that State. The first of 
Certe,CaSeS ^an v’ -Lynch, 68 id. 160, was decided in 1873. 
tax P tax-payers of the town of Ottawa sought to enjoin the 
pav ’ Irom collecting a tax which had been levied to 

erest upon bonds issued in aid of the Ottawa, Oswego, 
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and Fox River Railroad Company, upon the ground that the 
act under which the bonds were issued, that of Feb. 18, 1857 
(the same which is now under consideration), had not been 
enacted in conformity with the requirements of the Constitu-
tion. At the hearing in the court below it was proved that the 
journal of the Senate did not show that the bill had ever passed 
that body. Upon this proof, the court, recognizing the author-
ity of Spangler v. Jacoby and other cases which followed it, 
granted the injunction asked for. In the Supreme Court, on 
appeal, it was insisted that the decree ought to be reversed, 
because the bondholders had not been made parties. The 
objection was overruled, and the action of the court below 
affirmed.

Following this is the case of Miller $ Paddock v. Goodwin, 
7 Chicago Legal News, 294, not yet reported in the regular 
series of the reports of the State. It being shown in this case, 
as in Ryan v. Lynch, that the journals did not contain the 
requisite evidence of the passage of the law, it was again 
adjudged invalid. This was in January, 1875. An effort was 
made in this last case to impeach the transcript of the legisla-
tive journals ; but it was unsuccessful. The court repeated 
what it had said in the case of Ryan v. Lynch, using this lan-
guage : “ The bill never became a law, and the pretended act 
conferred no power. It follows that the bonds were not merely 
voidable, but that they were absolutely void, for want of power 
or authority to issue them; and consequently no subsequent 
act or recognition of their validity could so far give vitality to 
them as to estop the tax-payers from denying their legality. 
This opinion, it is true, was delivered after the trial of the case 
now before us. But it goes to show that, up to the very moment 
of that trial, there had been no vacillation in the State court 
as to the construction and effect of the Constitution of Illinois.

When the cases now under consideration came on for tna 
in May, 1874, the defendants below offered to prove, by the 
journals of each house of the legislature, that there was no 
entry in the same of the passage by the Senate of the act o 
Feb. 18, 1857. The testimony was objected to, and ruled out. 
Substantially the same questions were raised by demurrer 
a plea. The ground of this decision seems to have been, t 
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the holder of the bonds was a bona fide purchaser of them 
without notice of any objection to their validity; that the first 
instalment of interest was paid at maturity; and, therefore, 
that the defendant was estopped from offering any evidence to 
show that the act was not passed, the same having been duly 
published among the printed statutes as a law, and being there-
fore prima facie a valid law: in other words, that although the 
act might not have been duly passed, the town, under the cir-
cumstances of the case, was estopped from denying its passage.

We cannot assent to this view. There can be no estoppel in 
the way of ascertaining the existence of a law. That which 
purports to be a law of a State is a law, or it is not a law, 
according as the truth of the fact may be, and not according to 
the shifting circumstances of parties. It would be an intol-
erable state of things if a document purporting to be an act 
of the legislature could thus be a law in one case and for one 
party, and not a law in another case and for another party ; a 
law to-day, and not a law to-morrow; a law in one place, and 
not a law in another in the same State. And whether it be a 
law, or not a law, is a judicial question, to be settled and 
determined by the courts and judges. The doctrine of estoppel 
is totally inadmissible in the case. It would be a very un-
seemly state of things, after the courts of Illinois have deter-
mined that a pretended statute of that State is not such, having 
never been constitutionally passed, for the courts of the United 

tates, with the same evidence before them, to hold otherwise.
“ by the Judiciary Act as a fundamental principle

at the laws of the several States, except where the Consti- 
ution, treaties, or statutes of the United States shall otherwise 
equire or provide, shall be regarded as rules of decision in 

a s at common law in the courts of the United States in 
h appty” Sect. 34. And this court has always

at the laws of the States are to receive their authoritative 
ruction from the State courts, except where the Federal 

tion * atmn and laws are concerned; and the State Constitu- 
constln i^e manner’ are to be construed as the State courts 
rule ar aP • Th*8 bas been so often laid down as the proper
tn rL x1S 80 obviously correct, that it is unnecessary
Prefer to the authorities.
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If, therefore, the law in question had never been passed upon 
by the State courts, the courts of the United States would 
nevertheless be bound to give to the Constitution of Illinois the 
same construction which the State courts give to it, and to 
hold a pretended act of the legislature void and not a law 
which the State courts would hold to be so. Otherwise, we 
should have the strange spectacle of two different tribunals, 
having co-ordinate jurisdiction in the same State, differing as 
to the validity and existence of a statute of that State, without 
any power to arbitrate between them. In speaking, however, 
of their jurisdiction as being co-ordinate, it is only meant that 
one has no power to enforce its decisions upon the other. As a 
matter of propriety and right, the decision of the State courts 
on the question as to what are the laws of the State is binding 
upon those of the United States.

But the law under consideration has been passed upon by 
the Supreme Court of Illinois, and held to be invalid. This 
ought to have been sufficient to have governed the action of 
the court below. In our judgment it was not necessary to 
have raised an issue on the subject, except by demurrer to the 
declaration. The court is bound to know the law without 
taking the advice of a jury on the subject. When once it 
became the settled construction of the Constitution of Illinois 
that no act can be deemed a valid law, unless, by the journals 
of the legislature, it appears to have been regularly passed by 
both houses, it became the duty of the courts to take judicia 
notice of the journal entries in that regard. The courts o 
Illinois may decline to take that trouble, unless parties bring 
the matter to their attention; but, on general principles, the 
question as to the existence of a law is a judicial one, and must 
be so regarded by the courts of the United States.

This subject was fully discussed in Gardner v. The Collector. 
After examining the authorities, the court in that case lays 
down this general conclusion, “ that whenever a question arises 
in a court of law of the existence of a statute, or of the tune 
when a statute took effect, or of the precise terms of a 
the judges who are called upon to decide it have a rig 
resort to any source of information which in its nature is cap 
ble of conveying to the judicial mind a clear and satisfacto y 
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answer to such question; always seeking first for that which in 
its nature is most appropriate, unless the positive law has 
enacted a different rule.” 6 Wall.5&i4»- V v i

Of course, any particular State may, by its Constitution and 
laws, prescribe what shall be conclusive evidence of the exist-
ence or non-existence of a statute; but, the question of such 
existence or non-existence being a judicial one in its nature, 
the mode of ascertaining and using that evidence must rest in 
the sound discretion of the court on which the duty in any 
particular case is imposed.

Not only the courts, but individuals, are bound to know the 
law, and cannot be received to plead ignorance of it. The 
holder of the bonds in question can claim no indulgence on 
that score, and can take no advantage from the allegation that 
he is a bona fide purchaser without notice. He would, it is 
true, be precluded from doing so on another ground; namely, 
the want of any legislative authority in fact in the town to 
issue the bonds in question. Want of such authority is a fatal 
objection to their validity, no matter under what circumstances 
the holder may have obtained them.

Thus far we have not adverted to the argument attempted to 
be drawn by the defendants in error from the fact that the act 
in question was referred to in two subsequent acts of the 
egislature as an existing law. One of these was passed on the 

twenty-seventh day of March, 1869, entitled “An Act to 
^end an act, entitled ‘ An Act to incorporate the Ottawa, 

swego, and Fox River Valley Railroad Company.’” This 
act authorized the company to build a railroad from the town 
of Wenona to the city of Peoria; and, by the second section, it 
was enacted “ that any city, county, town, or township near to 
or t rough which said road is now or may hereafter be located 
18 ereby authorized to subscribe to the capital stock of said 
ai road, upon the terms and conditions prescribed in an act 
ntitled An Act to authorize certain cities, counties, towns, 
n townships to subscribe to the stock of certain railroads,’ in 

th ,eb" 1$’ The title here recited is not the title of 
thi aC^ ^ues^on’ differs from it in several respects, though 
gu P^^ably the one that was intended to be referred to.

Pposmg it to have been the one referred to, it is not pretended 
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that this act of March 27, 1869, embraces the town of South 
Ottawa, or the county of Kendall, whose bonds are the subject 
of the present suits. But it is urged that the reference to the 
act of 1857 is such a recognition of that act as to give it validity, 
if it had none before. This was certainly not the purpose of 
the act of 1869, nor do we think that such was its effect. The 
legislature could not thus, in 1869, give validity to a void act 
as an act passed in 1857, which was not constitutionally passed 
in that year; for that would be an evasion of the Constitution. 
It could at most give it vitality as a new act from the date of 
the act of 1869. But this it does not profess to do: it only 
adopts its provisions for the purposes of the act then passed. 
And if the legislature of 1869 could have validated all proceed-
ings had under the supposed act of 1857, it did not do so. It 
did not profess to do it. No such purpose is indicated in it. 
The most that can be said is, that, in referring to the act of 
1857, the legislature inadvertently supposed that it had been 
regularly passed. Whether such inadvertence was the result 
of a false suggestion by interested parties, or otherwise, is of 
no consequence. No intent to validate and establish the act 
of 1857, as a law, can be gathered from the terms of the act 
of March 27,1869. To give to such a reference in a subsequent 
act, as is here relied on, the effect of validating or reviving or 
vitalizing a void or repealed statute, when no such intention is 
expressed, would be dangerous, and would lay the foundation 
for evil practices. The legislature might in this way be en 
trapped into the enactment or re-enactment of laws when i 
had no intention, or even suspicion, that it was doing so.

The other act relied on was passed on the twentieth day o 
April, 1869, and is entitled “ An Act to amend an act entit e 
‘An Act authorizing certain cities, counties, towns, and town 
ships to subscribe to the stock of certain railroads, in oice 
Feb. 18, 1857;” being the act in question, if the words “in 
force” are construed to refer to the date of its supposed passag 
This amendatory act declares that in addition to the ci 
counties, towns, and townships authorized by the sai ac 
which this is an amendment, to subscribe to the stock o 
Ottawa, Oswego, and Fox River Valley Railroad, the 0 
portions of cities, counties, towns, and townships be aut
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to subscribe to the capital stock of said railroad in manner as 
provided in said act, except as hereinafter provided. The act 
then proceeds to designate the portions of towns referred to.

The same observations apply to this act which have been 
made in regard to the act of March 27, 1869. It does not pro-
fess or purport to give any new force or validity to the supposed 
act of 1857, or to validate any proceedings had under that act. 
It takes for granted — mistakenly, as we have seen — that the 
act was duly passed, and does nothing more.

The last-mentioned act could not, in any event, by any pro-
spective effect, aid the holders- of the bonds in suit; for the 
elections called to authorize their issue were held before this 
act was passed, as appears by the recitals in the bonds them-
selves. Indeed, the election authorizing the Ottawa bonds was 
held in 1866, — long before the passage of either of the acts 
referred to; and, in the absence of any expression in the laws 
themselves, evincing such an intention, it can hardly be claimed 
that these laws gave any retroactive validity to elections which 
were without authority, and void, when they were held.

It is to be observed that these statutes were before the 
Supreme Court of Illinois when deciding the case of Miller $ 
Paddock v. Goodwin, being set up and relied on in the answer 
of the defendants in that case; but the court evidently did not 
regard them as having the effect claimed. The bonds were 
held to be void, and the collection of taxes to pay them was 
perpetually enjoined.

We do not perceive that the act of Congress, prescribing the 
piode in which the public acts, records, and judicial proceedings 
ln each State shall be authenticated so as to take effect in every 
ot er State, has any bearing whatever on the case. The authen-
tication thus provided for was intended as evidence only of the 
existence of such acts and records, and not to give them any 
greater validity or effect than that which they had in the State 
rom which they were thus accredited., The act expressly de- 
ares that, when -thus authenticated, they shall have such faith 

St t Cre<^^ given to them in every court within the United 
fro 68 T have by law or usage in the courts of the State 
pro^’W ence J^ey are taken. It merely provides a mode of

Vlng public records, leaving them, when proved, invested 
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with the same force and effect (and no other) which they have 
at home. But when a court of the United States is held in any 
State, it is bound to know the laws of such State the same as 
the domestic courts are.

Judgments reversed, and records remanded with directions to 
award in each case a venire facias de novo.

Mb . Chie f  Jus tic e Waite , with whom concurred Mb . 
Jus tic e  Clif fo rd , Mr . Just ice  Swayne , and Mr . Just ice  
Stro ng , dissenting.

I am unable to agree to the judgment which has been ren-
dered in this case. There is no doubt but that the construction 
which the courts of Illinois have uniformly given the Constitu-
tion of the State is binding upon us as a rule of decision. The 
difference between me and the majority of my brethren is as to. 
the construction that has- been given, not as to its effect when 
ascertained. After a careful consideration of all the cases to 
which our attention has been directed, I am forced to the 
conclusion that the question has been made by the courts of 
Illinois one of fact and not of law. The majority of this court 
think it has been made one of law. Such a construction might 
and probably would be more logical; but our duty is to ascertain 
what has been decided, not what should have been.

The case of Spangler v. Jacoby, 14 Ill. 297, is the first of a 
long series of cases in which this question has been considered, 
and, so far as I have been able to discover, little has been done 
since, except to reaffirm and apply what was there decided.

Looking, then, to that case, we find that prima facie an act 
enrolled, signed by the speakers of the two houses, approved by 
the governor, deposited in the office of the Secretary of State, 
and published under his superintendence among the laws cer 
tified by him, is a valid law. The language of the court is. 
“ The act in question was signed by the speakers of the two 
houses, and it received the assent of the executive. Pnma 
facie, therefore, it became a law.” Afterward, in 
Central Railroad Co. x. Wren, 43 id. 79, it is said, 
laws certified by the Secretary of State, and published y 1 
authority of the State, must be received as having .pass 
the legislature in the manner required by the Constitu io ,
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unless the contrary clearly appears.” And, again, no longer 
ago than last year, in Larrison v. Peoria, Atlanta, $ Decatur 
Railroad Co., 77 id. 18, “If we find a law signed by the 
speakers of the two houses, and approved by the governor, we 
must presume that it has been passed in conformity to all the 
requirements of the Constitution, and is valid until the pre-
sumption is overcome by legitimate proof.”

This law was enrolled; signed by the speakers of the two 
houses; approved by the governor; deposited in the office of 
the Secretary of State; published by him with the requisite 
certificate among the laws passed at the session of the legisla-
ture in 1857; acquiesced in by the people of the State as a 
valid law for more than thirteen years after its publication; 
accepted and acted upon by the inhabitants of South Ottawa 
m October, 1866, when they voted under it for a subscription 
to the stock of the railroad company, and authorized the issue 
of the bonds of the township in payment; recognized as a valid 
and existing law by the legislature of the State, March 27, 
1869, and April 20, 1869, when laws were passed referring to 
it as in force, and amending it; and finally acted upon by the 
officers of the township, when, in obedience to the vote of 
the inhabitants, they subscribed to the stock of the railroad 
company, and issued the bonds authorized by the act in pay-
ment.

In this condition of things the courts were bound to take 
judicial notice of it as a law in force. This was expressly 
decided in Illinois Central Railroad Co. v. Wren, supra, where 
it was said, “ Although we take judicial notice of all acts of 
t e legislature signed by the governor and found in the office 
of the Secretary of State, and although for some purposes we 

take judicial notice of the legislative journals, yet it is not 
our province, at the suggestion or request of counsel, to under- 
u e to explore these journals for the purpose of ascertaining 

e manner- in which a law duly certified went through the 
^®gis ature and into the hands of the governor. If counsel say 
t e journal shows a law to have been passed without calling 
fact^&S an^ nayS’ them make the requisite proof of that 

y means of the legislative journals, and introduce the 
Proof into the record.”

vol . iv . 18
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And again, during the same year, 1867, in Grob v. Cushman, 
45 id. 124, where the question was as to the jurisdiction of the 
La Salle County Court, in a case which was brought before 
the Supreme Court for examination upon a writ of error, this 
language is used : —

“It is insisted that the La Salle County Court did not have 
jurisdiction of the subject-matter of this cause ; that the act of the 
legislature under which the jurisdiction is claimed never became 
a law in the mode prescribed by the Constitution. And counsel, in 
their argument, refer to the journals of the house in support of this 
position. On the trial below, no evidence from the journals was 
introduced. But it is now urged, that, as they are public records, 
the court will take judicial notice of them, and not require them to 
be embodied in the evidence. It is true that they are public records, 
but it does not follow that they will be regarded as within the 
knowledge of the courts, like public laws. Like other records and 
public documents, they should be brought before the courts as evi-
dence. But when offered, they prove their own authenticity. 
Until so produced, they cannot be regarded by the courts.”

Both these cases were decided two years before the bonds 
now in suit were issued.

Later, in 1871, in the c'ase of The People n . De Wolfe, 62 id. 
253, an application was made for a mandamus requiring a jus-
tice of the peace to issue an execution upon a judgment recov-
ered before him. In his return, he stated that the act under 
which he assumed jurisdiction when he gave the judgment had 
never in fact been constitutionally passed, and gave the par-
ticulars of his claim in that behalf. In delivering the opinion, 
the court clearly considered the question presented as one of 
fact, for they say : —

“ It appears by the return, which is not traversed, and is to be 
taken as true, &c. . . . Our decision is predicated solely upon the 
state of facts as set forth in the return in this case, without an in-
spection of the journals of the Senate, and we pass upon the validity 
of the act in question no further than as affects the present applica 
tion in view of the admitted facts in the case.”

It is difficult to see what could be done to manifest more 
clearly the determination of the court to make the question
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whether a prima facie statute had been constitutionally passed 
one of fact, to be established by “ legitimate proof ” when a 
contest arises. This may operate to give an apparent statute 
effect under one state of circumstances, and not under another; 
but with that we have nothing to do. Our duty is ended when 
we have discovered and complied with the rule which the 
appropriate tribunal has established.

Under the operation of this rule the plaintiff below made out 
his case, when he proved the execution of his bonds and put 
them in evidence; and, in the absence of proof by the defend-
ant, he was entitled to his judgment, even though the law 
might not have been constitutionally passed: because it was 
no part of the duty of the court “ to explore the journals for 
the purpose of ascertaining the manner in which a law duly 
certified went through the legislature.”

The question then is, whether, under the circumstances of 
this case, the defendant can be permitted to make the proof. 
This does not depend upon the construction of the Constitution, 
but upon the general principles of commercial law applicable 
to the Constitution as construed. The issue is made upon the 
fact of the passage of the law. Prima facie it was passed, and 
it was apparently in force. Both parties acting upon this 
prima facie case, and supposing it to be true in fact, have, be-
come bound: one has borrowed and the other lent. The lender 
has performed his part of the contract and delivered the money, 
and the simple question to be determined now is, whether, un- 
er such circumstances, the borrower can refuse to pay, because, 

upon further investigation, he has ascertained that the legisla-
tive journals do not contain the necessary evidence to establish 
t e fact of the due enactment of the law. Reverse the case, 

oppose the town had subscribed for the stock and paid the 
su scription, could the railroad company keep the money and 
re use to issue the stock because, after the transaction, it had 

seer ained that a vote had not been taken by ayes and noes in 
not ° h°uses uPon the final passage of the bill ? Certainly 
I > and the reason is obvious. Under such circumstances, the 
a estops the party from asserting the falsehood of that which

h° ^rue' This rule has, from the beginning, been 
P e ere to this class of cases. It was first stated in Com-
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missioners of Knox County v. Aspinwall, 21 How. 545, where, 
using the language of Ch. B. Jervis in Royal British Bank v. 
Tarquand, 6 El. & Bl. 527, it was said : —

“We may now take it for granted that the dealings with these 
companies are not like dealings with other partnerships, and that 
the parties dealing with them are bound to read the statute and the 
deed of settlement. But they are not bound to do more. And 
the party here, on reading the deed of settlement, will find, not a 
prohibition from borrowing, but a permission to do so on. certain 
conditions. Finding that the authority might be made complete 
by a resolution, he would have the right to infer the fact of a resolu-
tion authorizing that which, on the face of the document, appeared 
to be legitimately done.”

It is unnecessary to refer to the numerous casés which have 
come up since. While some of them have gone further than 
the English court did in that from which the quotation was 
made, none have fallen short of it. We need not go further in 
this. The purchasers of these bonds were bound to read the 
statute under which they were issued, but they were not bound 
to do more. Finding it upon the statute-book, apparently in 
force, they had the right to infer that it was actually in force, 
and govern themselves accordingly.

It must be remembered that this is not a case of construction. 
The question is not whether a law admitted to be in force 
confers the necessary power, but whether a law which does 
confer the power, and is apparently in force, can be shown not 
to have been in fact passed according to the requirements of 
the Constitution, after parties have acted upon the faith of it 
and changed their condition. When the question is one of 
construction alone, all parties stand upon an equal footing, an 
each can judge for himself. If a mistake occurs, it is one of law 
and not of fact. Here it is one of fact. The bonds on whic 
this suit is brought are prima facie valid ; and, as between t ese 
parties, I think the law will not admit the testimony offere to 
show that they are void. In the absence of proof they stan 
The question is one of evidence. It is not whether the a 
was passed, but whether testimony can be introduced to. s 
that it was not. I think it cannot. To admit it would 
a principle of commercial honor upon which we have ma 
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a long line of decisions. I am not prepared to do so. If the 
courts of Illinois had been willing to take judicial notice of 
the legislative journals in determining what the law of the State 
is, there might be some propriety in requiring the people to do 
so. But when the courts make the question of overcoming a 
prima facie law one of fact, I think the people may do the 
same thing, and bring to their protection the same principles 
of estoppel which govern them in other cases. For these reasons 
I dissent from the opinion which has just been read.

Note . — Ata subsequent day of the term, counsel for the plaintiffs in error 
moved the court for further instructions in these cases to the court below. Mr . 
Jus ti ce  Bra dl ey , on behalf of the court, said : “ We do not think any further 
directions necessary in these cases. We hold that the estoppel 'set up by the 
plaintiff below should not be allowed, but that the defendant should be permitted 
to show the invalidity of the act relied on by the plaintiff. We recognize the 
construction of the Constitution of Illinois adopted by the State court, to the effect 
that a law is void if not passed by the requisite majority, and so entered on the 
journal. We also hold the existence of a. law to be a judicial question, to be 
decided by the court, though framed in form as an issue of fact. It follows that 
the court below, on retrying the case, must itself be satisfied whether the law in 
question was or was not constitutionally passed, and the vote entered on the 
journals, and instruct the jury accordingly. The evidence, or means of ascer-
taining this fact, must be such as is legally applicable to such a case according to 
the laws of Illinois. But, strictly speaking, the issue is more properly referable 
to the court than to a jury. That it may be so framed the judgment will be 
amen ed, directing the court below to award in each case a venire de novo, or to 
a ow the parties to amend their pleadings, as they shall be advised, in order

refer the trial of the issue to the court instead of the jury.”

Muller  v . Dows .

Stipulations between counsel, relative to the course of proceeding in a cause 
>n this court, cannot be withdrawn by either party without the consent 

e ot er, except by leave of the court upon cause shown.

Appeal  from the Circuit Court of the United States for the 
District of Iowa.
tak n mo^on M Mr. Thomas F. Withrow, for the appellees, to 

cons^er the appeal as submitted under the twen-
tieth rule.
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Mr . Chief  Jus tice  Waite  delivered the opinion of the court.
Stipulations between counsel relative to the course of pro-

ceeding in a cause pending in this court cannot be withdrawn 
by one party without the consent of the other, except by leave 
of the court upon cause shown. The counsel in this case stipu-
lated in writing, on or before July 5, 1876, to submit the cause 
on printed arguments, under rule 20, during the first ninety 
days of this term. This stipulation was filed here July 5; but, 
Oct. 21, the counsel for the appellants notified the counsel for 
the appellees that he withdrew his agreement.

The counsel for the appellees having filed a printed argument 
within the ninety days, now asks that the cause be taken up 
and considered by the court as submitted under the rule.

This we might with propriety do, as, if the desired withdrawal 
is not assented to, application for the vacation of the stipulation 
ought to be made here in time to have it disposed of before the 
expiration of the ninety days. But as we have never before 
been called upon ho settle the practice applicable to this class 
of cases, it is now ordered that the appellants cause a printed 
argument to be filed in their behalf on or before March 6, next, 
or show good cause why the stipulation for submission made by 
their counsel should not be enforced against them; and, in de-
fault, that the cause be taken up and considered as submitted 
under the rule, without argument by the appellants.

Comm iss ion ers  of  Mar ion  Coun ty  v . Clar k .

1. A court is not required to submit evidence to the jury, unless it be of sue a 
character as would warrant a verdict for the party producing' it, and upon 
whom the burden of proof is imposed.

2. Where the title of the original holder of negotiable instruments, whic are 
infected with fraud, invalidity, or illegality, is destroyed, that of e^ery su 
sequent holder which rests on that foundation, and no other, falls wit 11 •

8. Where the first indorsee, without notice of any prior equities betw een 
original parties, purchases, for value, a negotiable instrument, the 
indorsee, who acquires it before it is due, and for value, takes a goo 
although he had notice of such equities. >n

4. Bonds issued, pursuant to legislative authority, by a municipal corpora 
aid of a railroad company are negotiable instruments.

5. Town of Coloma v. Eaves (92 U. S. 486) cited and approved.
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Error  to the Circuit Court of the United States for the 
District of Kansas.

Mr, A. L. Williams for the plaintiffs in error.
Mr. Alfred Ennis, contra.

Mr . J ustic e Clif for d  delivered the opinion of the court.
Power is vested by law in the constituted authorities of 

counties and other municipal corporations to subscribe for and 
take stock in any railway company duly organized under the 
law of the State or Territory, or to loan the credit of the mu-
nicipality to such a railroad company, subject to the condition 
that the majority of the qualified voters of the same, voting at 
the election, shall, at a regular or a special election to be held 
therein, first assent to the proposal for such subscription ; and 
the provision is that it shall be the duty of the municipal au-
thorities, when the terms of the proposal are so approved, to 
make subscription to the stock of the railway company. Laws 
Kansas 1869, 108.

Sufficient appears to show that the railway company became 
duly incorporated for the purpose of constructing a railway 
from the northern to the southern line of the State through 
Davis, Marion, and other counties named in the certificate of 
incorporation. Tax-payers and citizens of the County of Marion 
petitioned the county commissioners of the county to submit a 
proposition to the qualified voters of the county to subscribe 
for two thousand shares of $100 each of the capital stock of the 
railway company, to be paid for in thirty-years seven-per-cent 

onds of the county. Pursuant to the prayer of those peti-
tioners, the county commissioners submitted that question to 
J e qualified voters of the county, at a special election held at 

e time and place appointed in the order of the county com-
missioners ; and it appears by the record that the election was 

? y eld at the time and place appointed, and that a majority 
ti L V°^eS CaS^ ^e election were in favor of the subscrip- 

, ïk counV ^or fwo thousand shares of the capital stock 
the railway company.

and^d^6 ^ermS an(^ conditions of the proposition submitted 
the 8t°ek to be subscribed was to be paid for in

on s of the county, payable thirty years after their date, 
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with annual interest at the rate of seven per cent per annum; 
and the proposal was that the bonds should be delivered to the 
railway company as follows: 1. That, on the completion of the 
grading of the railway from the northern line of the county to 
Marion Centre, one-half of the bonds should be due and deliver-
able under the contract. 2. That, upon the completion of the 
railway from Marion Centre to the village of Peabody, other 
bonds to the amount of $75,000 should be due and deliverable 
as a second instalment. 3. That, upon the completion of the 
railway to the south line of the county, the residue of the stip-
ulated amount of the bonds should be due and deliverable.

Due canvass of the qualified votes cast at the election was 
made by the county commissioners, and they made the proper 
entry in their records that the subscription of the stock was 
then and there made by their board for and in behalf of the 
county ; and it appears that the board did then and there elect 
one of their number to make the subscription, and that the 
member so elected entered the same in the books of the rail-
way company.

Beyond all doubt, the subscription was legally made; and it 
is not controverted that the railway company graded their line 
of railway from the north line of the county to Marion Centre, 
and that the authorities of the county executed and delivered 
to the railway company the bonds of the county to the amount 
of $100,000, in pursuance of the terms of the subscription, with 
coupons attached for the payment of interest at the rate o 
seven per cent semi-annually.

Purchases of the bonds with coupons annexed to a large 
amount were made by the plaintiff fro^i the First National 
Bank of Junction City, where they were deposited for sale. 
Payment of the interest coupons being refused, the plaintiff, as 
the owner and holder of the sarue, instituted a suit in the Cir 
cuit Court to recover the amount. Two other suits were subse-
quently instituted by him for a similar purpose ; and the three 
suits in the course of their prosecution were consolidated, t e 
claim of the plaintiff being for the amount of one hundred an 
ninety-four coupons, each for the sum of thirty-five dollars. 
Service was made, and the defendants appeared and set up t 
several defences exhibited in the answer. Special reference 
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the separate defences as set up in the answers may be omitted, 
as the questions to be re-examined sufficiently appear in the 
bill of exceptions.

Questions of fact were submitted to the jury; and the tran-
script shows that the verdict and judgment were for the plain-
tiff, in the sum of $6,703.54, and that the defendants excepted 
to the rulings and instructions of the court.

Two thousand shares of the stock were subscribed ; but the 
bonds were issued in shares of $1,000, with interest coupons 
attached. On the trial of the cause, the plaintiff, to maintain 
the issue on his part, offered one of the bonds in evidence, with 
an overdue coupon attached ; and the defendants objected to its 
admissibility, upon three grounds: 1. Because it was signed 
only by the chairman of the county commissioners. 2. Because 
it was made due and payable thirty years and twenty-seven 
days after date. 3. Because the interest coupons attached 
provide for the payment of interest semi-annually instead of 
annually. But the court overruled the objections, and the bond 
with the coupon attached was admitted, subject to the objec-
tions of the defendants. Coupons of a similar character, to 
the number of one hundred and ninety-four in all, were also 
introduced in evidence by the plaintiff, subject to the same 
objections.

Exceptions were duly taken by the defendants to the rulings 
of the court in admitting the bond and coupons, and the plain-
tiff rested his case in the opening. Evidence was then intro-
duced by the defendants, consisting, in the first place, of the 
deposition of the plaintiff and a certified copy of the record of 
a suit previously instituted in the County Court to cancel the 
bonds issued by the county and to restrain the First National 

ank from transferring the same to the railway company.
hey also introduced a copy of the proposition submitted to 

e qualified voters of the county to subscribe for the capital 
stock of the railway company, in payment for which the bonds 

i question were executed and delivered, to which reference has 
rea y been made; but it also provides, that, before any county 
n s should be issued and delivered, the railway company shall 
ecute to the county a good and sufficient bond that the 
mpany will complete the railway as therein represented and 

proposed.
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Before the bonds were issued and delivered by the county 
the railway company did execute a bond to the county in the 
sum of $200,000, conditioned that the company should fully 
complete and stock the railway, and put the same in running 
order, as required in the recorded conditions of the subscription.

Both parties agree that bonds to the amount of $100,000, and 
no more, were issued by the county and delivered to the com-
pany ; but the defendants insist that the authorities of the 
county were induced to issue and deliver the same by the 
misrepresentation and fraud of the railway company.

Two suggestions in that regard are exhibited in the answer 
and in the assignment of errors: 1. That the railway company, 
when they applied for the bonds, concealed from the authori-
ties of the county the fact that the company had been reincor-
porated with an amended charter. 2. That the company, 
when they applied for the bonds, falsely and fraudulently 
represented that the sureties were good for the amount of the 
bond, and the defendants introduced evidence tending to show 
that the sureties were insolvent.

They also gave evidence tending to show that the charter of 
the company was amended, and the nature and extent of the 
amendment made, before the company applied for the bonds, 
and that they gave no notice to the authorities of the county 
of the meeting of the directors of the company when those 
amendments were adopted.

Three other defences set up in the answer should be briefly 
noticed: 1. That the bonds were illegal, because issued for a 
longer time than thirty years. 2. That they were illegal, 
because the interest is payable semi-annually instead of annu-
ally, as stipulated in the proposition submitted to the qualifie 
voters. 8. That the plaintiff is not a bona fide holder of the 
bonds, because he did not pay value for the same before they 
became due, without knowledge of the facts set up in these 
defences: all of which is expressly denied by the plaintiff in 
his reply to the answer.

Instructions were given by the court to the jury in substance 
and effect as follows : 1. That the plaintiff, when he introduce^ 
the coupons in evidence, made out a prima facie case. 2. a 
there is no evidence to go to the jury to show that the n 
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National Bank had notice, at or prior to the purchase of the 
bonds, of the fraudulent character of the representations made 
by the railway company which induced the authorities of the 
county to accept the bond given by the company to complete 
the railway, as stipulated in the proposition submitted to the 
qualified voters of the county. 3. That if the bank gave value 
for the bonds and purchased them before due, without notice 
of the fraud set up and relied on by the county in respect to 
the bond given in evidence, and sold the bonds in suit to the 
plaintiff, he is entitled to recover on the bonds, though he had 
notice when he obtained them that the county claimed they 
were fraudulent, and that a suit was pending contesting their 
validity, the record of which had been introduced in evidence. 
4. That the amendment of the charter of the railway company 
is no defence, if the bonds in suit were purchased by the bank 
before due and for value.

Seasonable exceptions were taken by the defendants to the 
several instructions given to the jury and to the rulings of 
the court in admitting and excluding evidence in opposition to 
the objections made by the defendants, and they sued out a writ 
of error, and removed the cause into this court.

Provided the bond was properly admitted in evidence, it is 
too plain for argument that the first instruction is entirely 
correct, and the better opinion is, that the exception to it was 
only taken to exclude the conclusion that the objections pre-
viously made to the admissibility of the bond were not 
waived.

. All of the bonds recite on their face that the county has 
caused the same “ to be signed in their behalf by the chairman 
of the board of county commissioners, attested by the county 
cerk, and the seal of said county affixed.” They bear date 

e 3d of September, 1872, but they were not issued and deliv- 
tfi6 November following. Instruments of

e md must be tested in that regard by the law of the juris- 
c ion where they are executed; and by the law of the State in 

a ce at that time it is provided that “ such bonds, if issued by 
unty ? shall be signed by the chairman of the board of county 

all hUSS1°nerS’ bo attested by the county clerk,” which is
at need be said in response to the first objection. Laws 
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Kansas 1872, sect. 2, p. Ill; Thayer n . Montgomery County, 
3 Dillon, 389; Marcy v. Oswego, 92 U. S. 637.

Enough has already been remarked to show that the second 
objection to the admissibility of the bond is without merit, as 
there is no excess in time beyond thirty years if the computa-
tion be made as it should be, from the time the bonds were 
actually executed, issued, and delivered. Laws Kansas 1872, 
sect. 2, p. 111.

Where a municipal corporation has power to borrow money, 
they may make the principal and interest payable when they 
please, which is a sufficient answer to the third objection. 
Meyer v. Muscatine, 1 Wall. 391.

Viewed in the light of these suggestions, it is clear that the 
bond was properly admitted in evidence, and that the exception 
to the first instruction given to the jury must be overruled.

II. Matters of fact are involved in the exception to the second 
instruction. Judges are no longer required to submit a case to 
the jury merely because some evidence has been introduced by 
the party having the burden of proof, unless the evidence be of 
such a character that it would warrant the jury to proceed in 
finding a verdict in favor of the party introducing such evidence. 
Ryder v. Wombwell, Law Rep. 4 Exch. 39.

Decided cases may be found where it is held that, if there is 
a scintilla of evidence in support of a case, the judge is bound 
to leave it to the jury: but the modern decisions have estab-
lished a more reasonable rule; to wit, that, before the evidence 
is left to the jury, there is or may be in every case a prelimi-
nary question for the judge, not whether there is literally no 
evidence, but whether there is any upon which a jury can 
properly proceed to find a verdict for the party producing it, 
upon whom the burden of proof is imposed. Law Rep. 2 Pnv. 
Council Apps. 335; Improvement Co. v. Munson, 14 Wall. 448,^ 
Pleasants v. Fant, 22 id. 120; Parks v. Ross, 11 How. 373, 
Merchants’ Bank v. State Bank, 10 Wall. 637; Hickman
Jones, 9 id. 201. , .

Apply that rule to the question before the court, .and it 1S 
clear that the ruling of the Circuit Court was correct, as there 
is no evidence reported in the transcript which would ave 
warranted the jury in finding the issue for the defendants.
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Jewell y. Parr, 13 C. B. 916 ; Toomey n . Railway, 3 C. B. 
N. s. 150; Wheelton v. Hardisty, 8 El. & Bl. 276; Schu- 
chardt v. Allen, 1 Wall. 369; Grand Chute n . Winegar, 15 
id. 369.

III. Due exception was also taken to the third instruction, 
which presents a question of commercial law. Standard author-
ities show that, where a negotiable instrument is originally- 
infected with fraud, invalidity, or illegality, the rule is, that the 
title of the original holder being destroyed, the title of every 
subsequent holder which reposes on that foundation and no 
other falls with it. Byles on Bills, p. 118.

Where the theory that the plaintiff paid value for the 
instrument depends solely upon the prima facie presumption 
arising from the possession of the instrument, the defendant 
may, if the pleadings admit of such a defence, prove that the 
instrument originated in illegality or fraud; and the rule is, if 
he establishes such a defence, that a presumption arises that 
the subsequent holder gave no value for it, and it is also true 
that such a presumption will support a plea that the holder is 
a holder without consideration, unless the presumption is re-
butted by proof that the plaintiff paid value for the instru-
ment, in which event the plaintiff is still entitled to recover. 
Fitch v. Jones, 5 El. & Bl. 238; Smith v. Bracne, 16 Q. B. 
244; Hall v. Featherstone, 3 H. & N. ’287; 2 Pars, on Bills 
and Notes, 438.

But the rule is different when the question is whether the 
indorsee and holder had notice of the prior equities between 
the antecedent parties to the instrument. Holders of such 
instruments, under such circumstances, are not obliged to show 
that they paid value for the instrument until the other party 

as clearly proved that the consideration was illegal, or that it 
was fraudulent in its inception, or that it has been lost or 
stolen before it came to the possession of the holder. Wheeler 

“0 Pick. 551; Collins v. Martin, 1 Bos. & Pul. 648 ;
4 erv. Race, 1 Burr. 452; Peacock v. Rhodes, 2 Doug. 632. 

th OSfess^on’ even without explanation, is prima facie evidence 
at t e holder is the proper owner or lawful possessor of the 

rument ’ the settled rule is, that nothing short of fraud 
not even gross negligence — is sufficient to overcome the pre-
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sumption and invalidate the title of the holder, as inferred 
from his actual custody of the instrument. Goodman v. jffar- 
vey, 4 A. & E. 780; Goodman v. Simonds, 20 How. 367; 
Uther v. Rich, 10 A. & E. 784; Arbouin v. Anderson, 1 A. & 
E. n . s. 498.

None of these propositions can be controverted; and it fol-
lows that where the first indorsee purchases the instrument 
before due and pays value, without notice of any prior equities, 
the second indorsee holding under the first takes a good title, 
even though he had notice of such prior equities, if he pur-
chased the instrument in the regular course of business before 
it became due, for the reason that he took a new and inde-
pendent title under another indorser. Bailey v. Bidwell, 13 
M. & W. 15.

Notice of such prior equities cannot affect the title of the 
second holder, if he acquired title from a prior holder who had 
no such knowledge. By les on Bills (5th Am. ed.), 118; Story 
on Notes, sect. 196; Story on Bills, sect. 220.

Suffice it to say, without pursuing the inquiry, the court is 
unhesitatingly of the opinion that the exception to the third 
instruction must also be overruled.

IV. Proof was offered by the defendants to show that the 
charter of the railway company was amended subsequent to 
the subscription to the stock, so as to include branches four 
hundred and fifty miles in length, in addition to the original 
line, without the knowledge or consent of the county commis-
sioners or of the directors of the railway company resident in 
the county: but the plaintiff objected to the evidence, and it 
was excluded by the court; to which ruling the defendants then 
and there excepted, which presents the same question as t a 
which arises from the exception taken to the fourth instruction 
given to the jury, as follows: that the amendment of t e 
charter is no defence to the action if the bonds were purchase 
by the bank before due and for value.

Counties, if duly organized under the law of the State, ar 
certainly vested with the power to subscribe for stock in 
railway company, and to issue the bonds of the county to p y 
for such subscription. Suppose that is so, still it is insis e 
the defendants that the bonds delivered to the railway comp 
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in this case impose no pecuniary obligation upon the county, 
in consequence of the defects and irregularities in the proceed-
ings of the municipal authorities, and the frauds and misrepre-
sentations of the officers and agents of the railway company.

In conducting the defence at the trial, the defendant pro-
ceeded upon the ground that the plaintiff had knowledge of the 
supposed defects, irregularities, frauds, and misrepresentations ; 
but the finding of the jury under the instructions of the court 
negatives every such imputation, and shows that the plaintiff 
is a bona fide holder of the instruments, having purchased the 
same in the usual course of business before due and for value. 
That such is the legal effect of the verdict cannot be doubted; 
and it appears by the recital of the bonds that they were issued 
in payment for two thousand shares of the capital stock of the 
railway company subscribed by the county, in pursuance of an 
order of the county commissioners, made and entered in their 
minutes.

Bonds of the kind executed by a municipal corporation to 
aid in the construction of a railroad, if issued in pursuance of a 
power conferred by the legislature, are valid commercial instru-
ments, and, if purchased for value in the usual course of busi-
ness before they are due, give the holder a good title, free of 
prior equities between antecedent parties, to the same extent 
as in case of bills of exchange and promissory notes. Such a 
power is frequently conferred to be exercised in a special 
manner, or subject to certain regulations, conditions, or quali- 
cations; but if it appears that the bonds issued show by their 

recitals that the power was exercised in the manner required 
e legislature, and that the bonds were issued in conformity 

t e prescribed regulations and pursuant to the required 
n tions and qualifications, proof that any or all of the 
ita s are incorrect will not constitute a defence to the cor- 

P ation in a suit on the bonds or coupons, if it appears that it 
th h S°le Prov^nce °1 municipal officers who executed 
cpd p11 S decide whether or not there had been an ante- 

n compliance with the regulations, conditions, or quali- 
ions which it is alleged were not fulfilled. St. Joseph 

92 tt  $ J’ R°9ers,> 1$ Wall. 659 ; Town of Coloma v. Eaves,
U. S. 484.
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Other cases, too numerous for citation, have been decided by 
this court to the same effect, but suffice it to say that we are 
all of the opinion that there is no error in the record.

Judgment affirmed.

Full er  v . Yent zer .

1. The alleged new and useful improvement in mechanism for marking cloth in 
sewing-machines, for which letters-patent No. 28,633, bearing date June 5, 
1860, were issued to Henry W. Fuller and Anthony W. Goodell, consists 
only of a combination of old elements or ingredients constituting an appara-
tus for effecting the results described in the specification.

2. The rights of the holder of such a patent are not infringed, unless it appears 
that, without his authority, the entire combination is made, used, or sold.

3. The apparatus used by the respondents, and that for which said letters-patent 
were awarded, described, and the conclusion reached, that they essentially 
differ in their construction and mode of operation.

Appeal  from the Circuit Court of the United States for the 
Northern District of Illinois.

Mr. JE. B. Barnum and« Mr. E. N. Dickerson for the appel-
lants.

Mr. Walter B. Scates, contra.

Mr . Jus tic e  Clif fo rd  delivered the opinion of the court.
Patents for a machine will not be sustained if the claim is for 

a result, the established rule being that the invention, if any, 
within the meaning of the Patent Act, consists in the means or 
apparatus by which the result is obtained, and not mere y 
the mode of operation, independent of the mechanical evices 
employed; nor will a patent be held valid for a piincip e 
for an idea, or any other mere abstraction. Burr N. wy6 ’ 
1 Wall. 531. . , h

Where the claim immediately follows the descrip ion o 
invention, it may be construed in connection with the exp 
tions given in the description; and, if the claim contains 
referring back to the specification, it cannot proper y 
strued in any other way. Seymour v. Osborne, 11 i •

Improvements in mechanism for marking cloth in a 
machine, it is alleged in the bill of complaint, were 
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and patented by the complainant, and he charges that the re-
spondents have infringed the exclusive privilege secured to him 
by the letters-patent, and he prays that they may be decreed 
to account for the gains and profits which they have made by 
the infringement, and for an injunction. Process was served; 
and the respondents appeared and filed an answer, setting up 
several defences, two of which it will be important to examine 
in disposing of the case: 1. That the complainants are not 
the original and first inventors of the patented improvement. 
2. That the respondents have never infringed the complainants’ 
patent, as alleged in the bill of complaint.

Before describing the nature of his invention, the patentee 
refers to figure 1 of the drawings, as showing the main features 
of the patented improvement when arranged in a sewing-ma-
chine for the purpose of accomplishing the results described in 
the specification, and he proceeds to state that the invention 
consists in a vibrating marking instrument which moves in uni-
son with the needle of the sewing-machine, so as to crease the 
cloth at given distances from the needle, the marking instru-
ment not pressing on the cloth except while the needle is in 
the cloth, which prevents the cloth from being obstructed in 
the movement by the feed, and allows the marking to be made 
at any distance from the sewing without wrinkling the even 
surface of the cloth.

By the use of a point vibrating in unison with the needle, and 
acting on the upper surface of the cloth in connection with a 
notch or an elastic surface or pad below the cloth, a crease will

6 made whose ridge is below the cloth ; and by the use of one, 
two, or more of these up or down markers, or one up and one 

own marker, the crease or ridge can be made exactly at the 
equired distance from the line of sewing, and either upward or 
ownward, according to the way in which the cloth is to be 
0 e f°r the subsequent operations.

ere more than one line of sewing is required, the crease or 
eases for the next fold are made in the same way; and the 

of tTlf6 ^ev^ce is especially useful in all kinds
and^ an<^ Peiting shirt-bosoms and other similar work, 
a li 6 rePresents that, by the use of a vibrating pencil or chalk, 

e o marks may be made by which a second line of stitch- 
V°L. IV.
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ing may be guided, which will become useful in quilting, or in 
performing any straight, curved, or parallel lines of stitching. 
Superadded to that, he also represents that if the marking-points 
are at right angles to the feed, from the needle, the marking 
will be at a given distance from the sewing and parallel thereto, 
regardless of the curved or zigzag form in which the sewing is 
performed.

Sufficient appears in the preceding description of the inven-
tion and of the principal devices of which it is composed, 
including the arrangement of the same and their mode of oper-
ation, to render it unnecessary to reproduce the minute refer-
ences in the specifications to the representations exhibited in 
the different figures of the drawings.

Throughout the description it is apparent that the patented 
apparatus is to be attached to an organized sewing-machine; and 
the patentee states that the manner of effecting the attachment 
must be varied as circumstances may require, in view of the 
structure of the particular sewing-machine and the kind of 
work to be performed, and he adds that the vibrating motion 
may be given to the marker by the needle-bar or any other 
suitable device. Gauges, it seems, are employed for spacing oil 
the width of the folds, tucks, or plaits; but the patentee states 
that he does not claim those devices, though he is of the opin-
ion that the devices which he employs work better than any he 
has before known.

1. What he claims is the forming one, two, or more creases 
in cloth by means of markers on opposite sides of the cloth, one 
of which is connected with the bed of the machine, and the 
other operates simultaneously with the vibrations of the nee e 
in a sewing-machine, whereby the crease or creases are forme 
in the cloth itself, parallel to the line of sewing, in such a man 
ner that the cloth is ready for doubling over at the creases 
the next line of sewing.

2. He also claims marking a line on the surface of 
other material sewed in a sewing-machine, by means of a Per^ 
or similar article pressed upon the surface of the cloth at 
time the needle perforates the same, and is raised there r 
when the feed takes place, so as to produce a series of ma 
parallel to and simultaneous with the line of sewing.
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Concede that a result is not patentable, which is clearly 
shown to be true by the preceding remarks, and two things fol-
low as a necessary consequence: 1. That the invention de-
scribed in the first claim is merely the described apparatus for 
forming one, two, or more creases in cloth by means of markers 
on opposite sides of the cloth, for the purpose and in the manner 
and by the means therein described, it being clearly understood 
that the patentee does not claim the described means of attach-
ing the patented apparatus to a sewing-machine. 2. That the 
invention described in the second claim is merely the described 
apparatus for marking a line on the surface of cloth or other 
material sewed on a sewing-machine, by means of a pencil or 
similar article pressed upon the surface of the cloth at the time 
the needle perforates the same, for the purpose and in the man-
ner and the means described, excluding the means by which 
the patented apparatus is attached to a sewing-machine.

Special reference is made to the principal features of a sew-
ing-machine ; but inasmuch as the apparatus may be attached 
to any such machine, it is not deemed necessary to enter into 
those details, especially as the patentee states to the effect that 
the sewing is to be performed by the needle of the machine to 
which the apparatus is attached, in connection with a shuttle, 
looper, or other similar device.

Particular mention is made of the operative devices of the 
patented apparatus for marking lines parallel to the line of 
sewing and for forming the creases in the cloth, as shown in 
the drawings. Briefly stated, those devices are as follows: 

*, An arm extending from the needle-arm or bar, and vibrating 
with the same. 2. A pencil, chalk, or point adjusted on the 
arm of the apparatus so that in its vibrations the point shall 
press upon the cloth and make a mark thereon for the second 
me of stitches at the required distance from the line of sewing 

parallel to the same. 3. Both the specification and the 
fta^° Sh°w a ^ar which, as the patentee states, may be 

it aC Presser'^°°t, 80 as to be raised up with it, or that
iuW 6 sus^a^ne<^ in any other convenient manner. 4. Ad- 

p $ marking‘arms are a^80 shown, which extend from the 
t e apparatus, and which are provided, one with a mark- 

g point, and the other with a marking-notch. Arms formed 
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as springs are also provided, so that the marking-point and the 
marking-notch are raised from the cloth, except when acted on 
by the arm of the apparatus. Springs are also used in connec-
tion with the adjustable marking-arms, so as to yield in case of 
inequality in the thickness of cloth and not to interfere with 
the full stroke of the needle-bar.

Enough appears to show that the apparatus is attached to the 
bed of a sewing-machine, to which a plate is screwed which 
carries another adjustable marking-point, formed somewhat 
similar to the marking-point previously described, and the de-
vice or its equivalent employed to regulate the distance of the 
second line from the one being sewed.

Two marking-points are particularly described; and the rep-
resentation is that they are both made thin, round, blunt, and 
chisel-formed, so as not to injure or catch on the cloth, and that 
the one shown in the third figure of the drawings may be fitted 
to slide in a groove to render the same adjustable at the desired 
distance from the needle, or that several such points may be 
formed or attached permanently at short distances apart.

Speaking of the device to regulate the distance for the second 
line of sewing, the patentee states that it may be adjustable, 
and that it will form a crease for the marking-point, and that 
it may be set in a small metal holder, or it may be constructed 
of sufficient length to comprise the whole distance to which the 
marking-point may be adjusted.

Three marking-points and the notch are mentioned in t e 
specification ; and the statement is that the one first mentioned 
and the device employed to regulate the distance for the secon 
line produce a downward crease, and that the notch and the 
other marking-point shown in the third figure of the drawings 
produce an upward crease when the cloth is exposed to t e 
action of these parts by passing between the same.

In order to give motion to these markers, the bar or _arm/) 
the apparatus strikes on the spring part of the adjusta, e 
marking-arms, which extend from the bar attached to 
presser-foot, pressing the surfaces together, and cramping 
creasing the cloth. ..

For tucking, the markers should extend on the other si e 
the needle-arm, and for that purpose the bar attached to 
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presser-foot of the sewing-machine may be fitted in any con-
venient manner; but where a holder or arm to the presser-foot 
is used in the manner shown, the hole into which the bar sets 
may pass through the same and be provided with a clamping-
screw, so that the bar attached to the presser-foot can be inserted 
from the other side, and in that case the plate also should stand 
on the other side of the needle, a second slot being provided for 
the purpose. Change to the other side must also be made in 
the arm of the apparatus, extending from the needle-arm of the 
sewing-machine to the marking-point first described and the 
device to regulate the distance for the second line of stitching.

Corresponding variations must be made in the manner of 
attaching the apparatus to the sewing-machine, and the pat-
entee states that the vibrating motion may be given to the 
markers by the needle-bar, or by any other suitable device.

Proofs were taken, the parties heard, and the Circuit Court 
entered a decree dismissing the bill of complaint, and the com-
plainants appealed to this court.

Want of novelty in the supposed invention, and the denial 
of infringement by the respondents, constitute the two defences 
set up m the answer ; but the evidence to overcome the prima 
facie presumption that the patentee is the original and first 
inventor being insufficient for the purpose, the first defence 
must be overruled. Cammeyer v. Newton, supra, p. 225.

Grant that, and it follows that the decision in the case before 
the court must depend upon the question of infringement.

ithout more, the remarks already made are sufficient to show 
t at the patented improvement is a combination of old elements 
constituting an apparatus for effecting the results described in 
the specification.
th en^Ona^ hifringement is alleged by the complainants, and 

e urden is upon them to prove the allegation, as the charge 
^Wh^ a Wron^u^ ac^ to ^he respondents.
of * f M'e ^nven^°nembodied in a machine, the question 
c in rmgement is best determined by a comparison of the ma- 

ne or apparatus constructed or used by the respondent with 
Pat m?0 an*sm described in the specification of complainant’s 
P Comparison of the kind has been carefully made 

e court in the case under consideration, aided by the 
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expert evidence exhibited in the record; and the court is of 
the opinion that the invention of the complainant, when the 
patent is properly construed, is not embodied in the apparatus 
constructed, sold, or used by the respondents, as charged in the 
bill of complaint.

Two distinct devices are shown in the complainants’ patent 
which operate upon the cloth when being sewed in a sewing- 
machine, so as by the one to leave a mark, and by the other to 
make a crease in the cloth to indicate where it should be folded 
for the future operation. Briefly described, one of the devices 
consists of a pencil arranged as before explained, and the other 
consists of the notch and the point fitting into it, called the 
markers, and placed on opposite sides of the cloth, and which 
are operated by the needle-arm, and so arranged in their con-
nections as to vibrate in unison with the needle to press the 
cloth in the notch while the needle is in the cloth, thereby 
forming a crease in the same parallel to the line of sewing, for 
the purpose of indicating the place for the next fold.

Creases of the kind are made by the point and notch, but the 
pencil is employed to make a mark on the cloth when the cloth 
is moved under it, as a guide for folding the cloth, as before 
sufficiently explained. No such device as the pencil or its 
equivalent is found in the respondents’ apparatus, nor any thing 
which will perform the same function, or which has or can be 
made to have the same mode of operation. Nothing of the 
kind is exhibited in their apparatus, nor is any thing of the 
kind described in the patent under which they profess to work, 
nor are there any means or mechanism exhibited or describe 
whereby such a device can be employed in the apparatus or be 
made to operate to mark the cloth in any manner so that t e 
same could be evenly folded.

In the complainants’ apparatus the pencil is fastened to a ar 
which projects out from the needle-arm in nearly a horizonta, 
direction, entirely unlike any thing shown in the respondents 
apparatus. Projecting outward from the presser-foot, and fas 
tened to it, is a substantial frame-piece, called a bridge by one 
of the witnesses, which supports a bar running parallel wi 
the bed of the machine and nearly parallel with the needle arm, 
which supports one or more spring-arms, the same being Pr0 
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vided with two slides or markers, — one being a point operating 
in an elastic bed fastened to the plate of the marker, and the 
other being a point or sharp device fastened to the bed-plate 
and operating on an elastic bed attached to one of the described 
spring-arms. Attached to the needle-bar is the arm which sup-
ports the pencil, and in the downward movement of the bar it 
comes in contact with the spring-arms and causes the described 
points to mark the cloth.

Viewed in the light of these suggestions, it is clear that the 
distinct features of the invention consist in the elevated bar 
projecting out of the frame attached to the presser-foot, the 
described spring-arm, the bar projecting out from the needle-
arm with the described points, and the bed-plate on which they 
strike.

Turn from that to the patent of the respondents, or to the 
apparatus which they make, use, and sell, and it appears beyond 
all doubt that the apparatus of the respondents is substantially 
different in many respects from the patented improvement of 
the complainants. There is no framework in the respondents’ 
apparatus, projecting out from the presser-foot, nor any hori-
zontal bar projecting out from the framework, nor are there 
any spring-arms attached to any horizontal bar, nor is there any 
horizontal bar projecting out from the needle-arm to operate 
any such spring-arms as those described in the complainants’ 
specification.

Instead of that there is, in the apparatus of the respondents, 
a pivoted double-spring blade operating on both sides of an 
upwardly projecting point. Effective means for operating that 
lade are also shown, and it appears that they consist in a 

spring-arm attached to the bed-plate of the marker which ex-
tends over the double blade, and that a vertical slot is made in 
t e spring-arm through which the needle passes, and allows the 
ower end of the needle-arm to force the spring down on to the 
ouble blade while the cloth passes under the blade and over 
e sharp point, by which the elasticity of that portion of the 

c °t is lessened so that it will readily bend to form a tuck at 
the marked place.

Other differences are also apparent; as, for example, the 
P mg arm in the apparatus of the respondents is not attached 
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to the double blade or marker, nor is the double blade attached 
to any horizontal bar projecting out from the presser-foot, as in 
the apparatus of the complainants.

Without more, the differences suggested are sufficient to 
warrant the conclusion that the construction and mode of op-
eration employed by the respondents is substantially different 
from the means and mode of operation described in the specifi-
cation of the complainants’ patent.

Expert witnesses testify that the bar projecting out from the 
frame attached to the presser-foot, the spring marker-arm, and 
the bed-plate are all necessary in the apparatus of the complain-
ants to perform the function described in the specification, and 
the court, without hesitation, concurs in that conclusion; and 
the witnesses also state that if any one of those devices be omit-
ted the apparatus will be wholly inoperative, except that per-
haps one marker instead of two might answer the purpose to 
some extent, as set forth in the specification.

Beyond doubt, all those devices must co-operate to effect the 
described result; and it is equally clear that neither those de-
vices nor any of them can be substituted by any device in the 
respondents’ patent or apparatus without reconstruction and 
invention, nor would any thing short of invention enable the 
constructor to successfully use the devices shown in either ap-
paratus in the other, so as to render the apparatus operative 
to effect the result described in the complainants’ patent. None 
of the elements of the patented apparatus are new, and it fob 
lows that the patent consists in the described apparatus or in 
the combination of the old elements of which the apparatus is 
composed.

Valid letters-patent undoubtedly may be granted for an in-
vention which consists entirely in a new combination of old 
elements or ingredients, provided it appears that the new com 
bination of the ingredients produces a new and useful resu t, 
but the rule is equally well settled that the invention in sue 
a case consists merely in the new combination, and that a su^ 
for infringement cannot be maintained against a party w 
constructs or uses a substantially different combination, even 
though it includes the exact same elements or ingredients, i 
the combination is in fact new and useful, and substantia y
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different from the one which preceded it. Grill v. Wells, 22 
Wall. 14.

Such an invention, if it produces a new and useful result, is 
the proper subject of a patent, and such a patent is valid and 
operative; but the right of the patentee under it differs in one 
respect from those of a patentee for an invention which consists 
of an entire machine, or of a new and useful device, as the 
rights of a patentee for a mere combination of old ingredients 
are not infringed, unless it appears that the alleged infringer 
made, used, or sold the entire combination. Grould N. Rees, 
15 Wall. 194; Prouty v. Ruqqles, 15 Pet. 341; Vance v. Camp-
bell, 1 Black, 428.

Beyond doubt, that rule is correct; but the mere substitution 
of another old ingredient for one of the ingredients of a patented 
invention is not a good defence for an infringer, if the substi-
tute performs the same function as the ingredient for which it 
was substituted, and was well known at the date of the patent 
as a proper substitute for the omitted ingredient; but the rule 
is otherwise if the ingredient substituted was a new one, or 
performed a substantially different function, or was not known 
at the date of the patent in question as a proper substitute for 
the one omitted, as in that event the defendant does not in-
fringe. Roberts v.' Hamden, 2 Cliff. 504.

Substantial differences between the apparatus of the respond-
ents and the patented improvement of the complainants other 
than those referred to may also be pointed out, which of them-
selves are quite sufficient to show that the charge of infringe-
ment is not established.

By the patent of the respondents it appears that their appa-
ratus contains an additional device, consisting of a slide-guide, 
t e function of which appears to be to regulate the width of the 
uck, the scales being marked on the bed-plate to be used as a 

guide for that purpose. Plainly no such device is shown in the 
apparatus of the complainants. Instead of that, they adjust 

e spring-arms which are on the bar projecting out from the 
ramework or bridge attached to the presser-foot.

en the slide-guide in the respondents’ apparatus is moved, 
$ needle-arm still continues to strike the spring-lever or 

pnng-arm on the same place; but when the spring-arms in 



298 Full er  v . Yentz er . [Sup. Ct.

the complainants’ apparatus are moved on the bar projecting 
out from the frame attached to the presser-foot of the sewing- 
machine, the bar projecting out from the needle-arm necessarily 
strikes the spring-arm at another point on the bar, showing that 
the two devices operate on distinct principles, as they are con-
trolled and regulated by different mechanical means.

Wide differences also exist in the operation of the marking-
points, when one apparatus is compared with the other. Suita-
ble means for adjusting the marking-point are shown in the 
complainants’ patent, but the marking-point in the respond-
ents’ apparatus is stationary. In the complainants’ apparatus 
it is adjustable in a slot made in the bed-plate, so that it 
may be moved longitudinally to correspond with the notches 
or bearings in the end of the spring-arms when the latter are 
adjusted, it appearing that one marking-point in that apparatus 
projects up from the bed-plate, and that the other marking-
point extends down from one of the spring-arms; that the 
point in the bed-plate operates in a bearing or notch in one of 
the spring-arms, and that the other spring-arm has a point 
operating in a bed in the slot made in the bed-plate, which 
shows that either spring-arm, with its respective marker, may 
perform the same functions substantially as the other spring-
arm.

From these remarks, it follows that the point or bar for 
marking, in the complainants’ apparatus, must necessarily be 
adjusted in the bed-plate to a distance corresponding to the 
movement of the spring-arms. Unlike that, the marking-point 
in the respondents’ apparatus is stationary, and in that par-
ticular is entirely different, as all must admit who have given 
the matter any examination whatever.

Besides, there is in the patented apparatus a curved, or 
movable plate attached to a horizontal arm or frame-piece 
fastened to the presser-foot, the function of which plate is t e 
holding of the cloth smooth on the bed-plate as it passes 
through the apparatus. One end of the rdovable plate is e e 
vated above the bed of the machine, while the other end^8 
curved, and brought nearly or quite to the bed-plate o t e 
marker, and operates independently of the other mechanism. 
Compare those means for holding the cloth with the means 
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employed in the apparatus of the respondents, and the differ-
ence is at once seen to be material and obvious; as, for example, 
the bar which holds the cloth to the bed-plate in the latter 
apparatus is attached to one end of the bed-plate, and extends 
lengthwise of it,'and is rigidly fastened to the marking-blade, 
forming a different combination from that exhibited in the 
other apparatus, inasmuch as the bar which holds the cloth to 
the bed-plate is made to bear harder thereon when the spring-
arm is brought down on the blade than when the needle-arm is 
ascending. Detach the bar from the bed-plate in the respon-
dents’ apparatus and no marking can be done, but the marker 
will continue to perform its function in the complainants’ 
apparatus, even though the smooth plate were detached from 
the device fastened to the presser-foot.

Differences of equal importance might be continued at 
much greater length, but the court is of opinion that those 
already pointed out are amply sufficient to show that the 
decision of the Circuit Court dismissing the bill of complaint 
is correct, and there is no error in the record.

Decree affirmed.

Mr . Chie f  Just ice  Waite , Mb . Jus tic e Milleb , Mb . 
Justi ce  Str ong , and Mb . Just ice  Bbad ley  dissented.

Full eb  v. Yent zeb .

Same  v . Good bic h .

1 . Reissued letters-patent No. 3,218, granted Dec. 1, 1868, to Henry W. Fuller, 
assignee, by mesne assignments, of Israel M. Rose, for an improvement in 
a tuck-creasing attachment in sewing-machines, were not superseded by let-
ters-patent No. 28,633, issued June 5, 1860, to Henry W. Fuller and Anthony 
W. Goodall.

2 Th v.e court holds that the apparatus constructed, used, and sold by the respond-
ents do not infringe the complainants’ patent.

Appe als  from the Circuit Court of the United States for 
the Northern District of Illinois.
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Mr. E. B. Barnum and Mr. E. N. Dickerson for the appel-
lants.

Mr. Walter B. Beates, contra.

Mb . Justi ce  Clif for d  delivered the opinion of the court.
Modifications or alterations in an invention consisting in a 

combination of old ingredients, which merely substitutes an-
other old ingredient for one of the ingredients in the patented 
combination, is an infringement of the patent, if the substitute 
performs the same function and was well known at the date of 
the patent as a proper substitute for the one omitted from the 
patented invention; but the rule is otherwise if the ingredient 
substituted is a new one, or performs a substantially different 
function, or was not known at the date of the patent as a proper 
substitute for the one omitted from the patented combination.

Both of these suits were instituted by Henry W. Fuller, who 
became, by certain mesne conveyances, the owner of the inven-
tion by assignment in due form. Since then, Isaac W. Barnum, 
having become the owner of the patent, was, on motion of the 
respondents, made a party complainant in each of the two 
suits.

Sufficient appears to show that Israel M. Rose was the sup-
posed inventor of the improvement; that the original patent 
was granted to James Wilcox, assignee of the inventor; that 
the first-named complainant, having subsequently become the 
owner of the patent, surrendered the same; and that the reissued 
patent, bearing date Dec. 1, 1868, on which the present suits 
are founded, was granted to the rightful owner of the invention 
at the date of the reissued patent.

Remarks respecting the title of the complainants are un-
necessary, as it is not questioned by the respondents, nor is it 
necessary to enter into any comparison of the reissued paten 
with the original, as the means for such comparison are not 
exhibited in the record.

Briefly stated, the allegation is that the patented invention 
consists of a new and useful improvement in mechanism or 
marking cloth in a sewing-machine, or for a new method o 
marking a crease in cloth by what is known as the pinching 
process, and for other improvements in the mechanism o 
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tuck-creaser, independent of the creasing devices, and that the 
respondents, since the first day of May, 1872, have infringed 
the same, as more fully set forth in the bill of complaint.

Process was served; and the respondents appeared and filed 
an answer, setting up the following defences, which it is impor-
tant to notice: 1. That the supposed improvement was not 
patentable, because it had been in public use more than two 
years before the inventor applied for a patent. 2. That it was 
not patentable, because it was well known and had been in 
common use long before the alleged invention. 3. They deny 
the charge of infringement,’ and justify all their acts under a 
patent granted to Enoch S. Yentzer, dated May 28, 1872, for 
an improvement in tuck-markers for sewing-machines.

Proofs were taken, the parties heard, and the Circuit Court 
entered a decree in each case, dismissing the bill of complaint. 
Immediate appeal was taken by the complainants in each case 
to this court, and the questions here are the same as those 
considered and decided in the Circuit Court.

Previous to that invention the statement of the inventor is 
that fabrics were marked or creased by a protuberance or point 
and a notch or indentation caused to impinge upon opposite 
sides of the fabric, and the patentee states that that mode of 
marking or creasing the fabric is open to the objection that fine 
goods will sometimes be cut by the marking operation, while in 
heavy or flimsy goods the crease is often insufficiently defined.

Instead of the point and notch, the present invention forms 
marks, ridges, or creases in the fabric by a succession of nips or 
pinches of the same while it has motion imparted to it, in line 
with the crease. Motion is usually given to the fabric by the 
feed-mechanism of a sewing-machine, in which it is intended it 
shall be used as an attachment; but the motion may be imparted 
to the fabric in any other manner.

Objections, it is said, exist to other modes of forming creases 
or the described purpose, and that the process of nipping or 

pine ing is designed to obviate those objections to other tuck- 
mar ers, and to produce a more efficient instrument. Devices 

e jaws are provided for the purpose, which are caused to 
fabC,en^ open, with more or less force or pressure, on the 

no, and then in being closed are capable of seizing a portion 
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of the fabric and compressing the same tightly, the fabric at 
the same time being properly supported against the descending 
force of the jaws, and which operation, being repeated while the 
fabric is moved along, produces the required ridge or crease, in 
the line of which the fabric will naturally fold, to facilitate the 
forming of the tuck for future operations.

Said invention also comprises certain details of construction, 
arrangement, and combination to adapt tuck-markers for use 
in connection with sewing-machines, forming a tuck-creasing 
mechanism having an upper and under part adjustable as to its 
relation with the needle of a sewing-machine, and to be operated 
by the sewing-machine. Reference is made to the drawings for 
the different views of the apparatus when properly arranged in 
a sewing-machine in operation, to effect the described result. 
Detailed description is also given of the various elements or 
ingredients of the apparatus and of their mode of operation.

Mention is first made of the base-plate, which has an upright 
standard firmly secured thereto, so as to form a permanent part 
of the apparatus* To the upper end of the standard a lever is 
jointed which carries a spring-branch, buckled at its lower end 
with the blade that forms one of the jaws for seizing and 
crimping the fabric. Freedom of motion to and from the fabric 
is insured by the lever, jointed as before explained, the sugges-
tion being that the stiffness of the leather prevents any lateral 
motion of the creasing device; and the statement is that the 
lever is also designed to receive the force of the arm or other 
moving part of the sewing-machine, and that it transmits the 
motion directly to the jaws through the spring-branch, which is 
carried by the lever jointed to the upper end of the standard.

Besides the base-plate there is a plate called the bed-plate, 
with a small upright projection, to which is permanently fixe 
a spring-blade having its front end bent downward, and which 
forms a mate to the jaw already described. These jaws are 
hinged together, as shown in the drawings, their lower en s 
being sharp or serrated, in order more readily to seize e 
fabric.

Effectual means are provided to cause the marking device 
react after each creasing action, and follow the upward motion 
of the needle-arm, in order to give room for the free insertion 
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and removal of the work ; and this spring-branch shown in the 
drawings is made to hold the outer jaw away from the inner 
one when in the normal position there exhibited. -

Creases are to be made in the fabric, and the design is that 
the creasing action shall take place as nearly as possible in front 
of the needle, and in line with the arm of the sewing-machine; 
and, to secure that, an extension-plate is provided extending out 
laterally from the base-plate in line with the movement of the 
feeding device, which supports the material under the jaws, and 
receives their impinging action in the operation of making the 
crease. By that arrangement the creasing devices are brought 
across the presser-foot in the proper location with respect to 
the needle for performing the creasing operation.

Upper and under devices are employed, on opposite sides of 
the cloth, to effect the patented result, and a particular descrip-
tion is given of the means and mode of operation of the same, 
by which the jaws seize the fabric, and double up and compress 
the same so as to produce the described creases by the appa-
ratus when attached to a sewing-machine. When properly 
attached, the several parts of the apparatus are so arranged 
that the lever is immediately under the arm of the sewing- 
machine, and the arm, when the machine is operated, will 
strike the lever and actuate the creaser or tucker.

Tucking may also be done by the apparatus when attached 
to a sewing-machine; but, in order to accomplish that, a fold 
must first be made, by hand, in the fabric, the gauge being 
astened by a set-screw to make the seam the proper distance 
om the edge of the required tuck. Fit means are also shown 

in the drawings for adjusting the apparatus in such relation to 
e needle that the distance from the needle to the jaws will 

e at least double the distance between the needle and the gauge.
uffice it to say that one movement or alteration of either 

part will adjust the whole tucker with respect to the needle, as 
a d Pa^ is permanently connected with the under part, 

w en adjusted as required the fabric is placed in the ma- 
bei 6 W1^ folded edge against the gauge, and the machine 

8^r^» the lever carries down the spring-branch and 
befor1 6 ^WS sur^ace the fabric, which operate as 

e explained. On the upward motion of the arm the jaws 
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rise and open by the elasticity of the springs, the fabric being 
advanced by the feeding mechanism of the sewing-machine. 
Movements of the kind are continued and the pinching process 
repeated until the cloth is fed through the machine, causing a 
well-defined ridge to be formed in the fabric by the creaser at 
the same time that a seam is sewed in the folded part of the 
same, forming a tuck.

Eight claims are appended to the specification, and the 
charge is that the respondents have infringed the first, second, 
fifth, sixth, and eighth, five in all, substantially as follows: 
1. The mechanism as described for forming a ridge or ridges 
on fabrics to be afterwards folded in the line of such ridge. 
2. The method of nipping or pinching the fabric to form ridges 
or creases thereon by means of jaws opened and closed at in-
tervals to seize and pinch the fabric when at rest, and then 
release it as the same is moved along intermittently by a suita-
ble feeding mechanism. 3. The combination of the creasing 
device or devices of a tuck-marker with a jointed lever, for the 
purposes set forth. 4. A tuck-creasing mechanism, such as 
described, having its upper and lower parts connected, and to-
gether adjustable, as to its relations with the needle of a sew-
ing-machine, and operated by the sewing-machine, as set forth. 
5. The combination with a tuck-marker having upper and 
under parts connected, and together adjustable as specified, of 
the lever and spring, for the purposes set forth.

Argument to show that a result is not patentable is not nec-
essary, as that proposition is decided in the opinion in the pre-
ceding case, as well as in many other cases to which reference 
might be made. Apply that rule to the several claims of t e 
patent in this case, which it is alleged the respondents have 
infringed, and it is clear that they are all for the apparatus,, or 
certain portions of the apparatus, described in the specification 
of the patent set forth in the bill of complaint.

Whether tested by the descriptive portion of the spec' ca 
tion or by the specific claims appended to the same, it is c ear 
that the invention consists of a described apparatus intend 
be attached to a sewing-machine for the purpose of making a 
mark, ridge, or crease in cloth by a succession of ‘ nlPs 
pinches thereof ” while it has motion imparted to it by 
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feeding device of the sewing-machine, as already sufficiently 
explained, the work of sewing being performed during the same 
operation of the feeding device.

Detailed description is given of the elements of the appara-
tus, from which it plainly appears that the invention does not 
include any described means of attaching the apparatus to the 
sewing-machine. Particular means of the kind are neither 
described nor claimed, nor are they shown in the drawings in 
a way to justify the conclusion that the means of attaching the 
apparatus to the motive power are any part of the invention. 
Instead of that, the patentee states that motion may be im-
parted to the apparatus in any convenient manner; nor is 
there any thing in any one of the eight claims of the reissued 
patent which would afford any support to a different theory.

Fuller’s patent for his own invention preceded that of Rose 
by several years; but it is evident from a comparison of the 
two that they are substantially different in many respects, so 
that the latter may be considered as valid to the same extent 
that it would have been if the first invention had never been 
made.

Improvements in an apparatus of the kind may be valid if 
new, and if they accomplish a new and useful result, even 
though all the elements of the same are old, provided the com-
bination or arrangement of the elements is new and of such a 
character that it involved invention to construct the combina-
tion or arrangement. When a subsequent apparatus is sub-
stantially the same as one which precedes it, the former is not 
the proper subject of a patent; but if it be substantially differ-
ent in construction and mode of operation, then it is as much 
t e proper subject of a patent as if nothing of the kind had 
ever before been invented.

ested by these rules, it is clear that the Rose patent is not 
superseded by the Fuller patent, which preceded it in point of

wo of the defences set up by the respondents, to wit, the 
rs and second, must also be overruled, for the reason that 

are not sustained by the proofs exhibited in the record, 
must a^° bifringement, and the decision in the case 

vo l 111 U^°U that issue. Infringement is charged by the 
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complainants, and the burden of proof is upon them to sustain 
the charge. Beyond doubt, it is established in these cases that 
all the elements or ingredients of the patented apparatus are 
old, and that the invention consists in the combination or 
arrangement of the several devices of which the apparatus is 
composed.

Differences exist in the answers filed in the two cases; but 
the respondents in both aver and allege that all the tuck-
markers or creasers constructed, used, or sold by them were 
constructed under the patents to Enoch S. Yentzer, and in 
conformity therewith, and that they have in no respect in-
fringed or violated the rights of the complainants. Coming to 
that proposition, it is plain that it involves two questions: 
1. Whether the respondents have constructed, used, or sold 
apparatuses not constructed in conformity with the patent 
under which they seek to justify all their acts. 2. Whether 
the apparatuses which they have constructed, used, or sold 
infringe the patent described in the bill of complaint.

Some difficulty attends the solution of the first question, 
because all the evidence applicable to the three cases was taken 
together, to save expense. It consists of depositions, admis-
sions, documents, models, and other exhibits; but, in view, of 
the whole, the court is of the opinion that the apparatuses con-
structed and sold by the respondents were constructed in 
conformity with the patents under which they profess to act.

Support to that view is also derived from the opinion of the 
circuit judge exhibited in the record, in which he admits that 
the complainants would be entitled to a decree if their con 
struction of the Rose patent was correct. Damages are 
claimed in that case for an alleged infringement of the sixt 
claim of the patent, which is for tuck-creasing mechanism sue 
as described, having its upper and lower parts connected, an 
together adjustable as to its relation with the needle o a 
sewing-machine, and operated by the sewing-machine, as se 
forth. '

Nothing can be plainer than the proposition that the c ai 
there made is for the previously described apparatus, when a 
ranged in a sewing-machine, as the motive power for opera 
the patented apparatus. Judging from the opinion of t 
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cuit judge, it would seem that the complainants did not claim 
that the respondents had constructed improvements not within 
their patent, but that they, the complainants, could claim under 
their patent every form of mechanism by which a creaser is 
attached or adjusted to a sewing-machine, by which unity of 
adjustment is accomplished, which is plainly an erroneous 
construction of their patent.

Viewed in the light of all the proofs, the court is of the 
opinion that the apparatuses constructed and sold by the 
respondents were constructed in conformity to the patents 
under which they justify in their answer.

Five of the claims of the patent, to wit, the first, second, 
fifth, sixth, and eighth, are involved in the charge of infringe-
ment in the third suit, which is the second suit under consid-
eration in this case. Enough has already been remarked to 
show what the opinion of the court is in respect to the con-
struction of the patent, and that the decision of the case 
depends upon the question of infringement. What has already 
been remarked is sufficient to explain the views of the court as 
to the nature and character of the apparatus of the complain-
ants, and its mode of operation, and it will be sufficient to refer 
to the opinion just delivered for a full exposition of the views 
of the court as to the nature, character, and mode of operation 
of the patent under which the respondents justify in their 
answer. Better means of comparison and decision need not be 
required than is found in the respective specifications of these 
patents. Careful comparison of the two instruments has been 
accordingly made, and the court is unhesitatingly of the opin-
ion that the charge of infringement is not proved, and that 
t ere is no error in the record. Decrees affirmed.

Mr . Chief  Jus tic e Wait e , Mb . Jus tic e Mill er , Mr . 
ust ice  Stro ng , and Mr . Justi ce  Bradl ey , dissented.
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Mac ka ll  v . Ches ape ake  and  Ohio  Canal  Com -
pany .

1. The canal and other works of the Chesapeake and Ohio Canal Company, 
situate in the District of Columbia, having, by an act of Congress of March 
8, 1825 (4 Stat. 101), been exempted from taxation, a sale in 1864 of any 
part thereof, on account of taxes alleged to be due thereon, was void.

2. The question of the company’s forfeiture of their right to hold, free from tax-
ation, property after they ceased to use it for canal purposes, can be judi-
cially determined only in a direct proceeding by the public authorities. It 
cannot be made an issue for the first time in the trial of a question of pri-
vate right between other parties.

Erro r  to the Supreme Court of the District of Columbia.
This was an action of ejectment for a part of Square No. 3, 

in the city of Washington. The Chesapeake and Ohio Canal 
Company, plaintiff below, proved a complete paper title to the 
land, and a continuous occupation of it for thirty years prior to 
1867. The defendant entered that year.

Proof was made of an act of the legislature of Virginia, 
approved Jan. 27, 1824, entitled “An Act incorporating the 
Chesapeake and Ohio Canal Company,” the ninth section of 
which provides, “ That for and in consideration of the expenses, 
the said stockholders will be at . . . the said canal and all 
other works aforesaid, &c., shall be vested, &c., and be for ever 
exempt from the payment of any tax, imposition, or assessment 
whatsoever; ” and also of an act of Congress approved March 
3, 1825 (4 Stat. 101).

It appeared from the proof that the land in dispute had not 
been used for canal purposes since the year 1830, but had been 
leased or rented to various parties. The defendant below 
thereupon offered to show that it had been regularly listed an 
entered for taxation, and sold in 1864 for the non-payment o 
taxes assessed against it; and that he was in possession, claim 
ing under a deed from the authorities of the District pursuan 
to such sale. The court excluded the evidence.

The jury found a verdict for the plaintiff, and a judgmen 
was rendered thereon. The defendant then sued out this wri» 
and assigns for error the action of the court below in exclu mg 
the evidence offered by him.
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Mr. C. Ingle, and Mr. S. Shelldbarger, for the plaintiff in 
error.

Statutes conferring powers upon companies, or exempting 
property from taxation, are to be construed strictly as in dero-
gation of common right.

The act of Virginia did not enlarge the capacity of the com-
pany to take and hold real property beyond what was reason-
ably necessary for the canal purposes specified. The large tract 
in controversy was not required for the uses contemplated by 
the charter, nor was it so applied. When listed for taxation, 
and for a long time previous, it was held by the company as a 
source ‘ of revenue. It was, therefore, subject to taxation, 
although there had been no judicial proceedings to enforce 
the forfeiture of the company’s right of exemption from bear-
ing its just proportion of the public burdens. Angell & 
Ames, sects. 449,450 ; Hooker v. Turnpike Company, 12 Wend. 
(N.Y.) 371.

Mr. Walter S. Cox, contra.

Mr . Just ice  Miller  delivered the opinion of the court.
In the action of ejectment which is the foundation of this 

case the defendant in error was plaintiff, and produced evi-
dence which made an unquestioned prima fade title to the 
land, with possession for more than thirty years undisturbed, 
until the tortious entry of defendant in 1867. On this the 
canal company recovered judgment; and the only error assigned 
is, that the court refused to receive evidence of a tax title in the 
. efendant. The tax sale on which this title rested took place 
in the year 1864.
. The statute of Virginia under which the canal company was 
incorporated contained a provision exempting the canal and'its 

s from taxation; and this was adopted, so far as the com- 
pa^ ad property in the District of Columbia, by the act of 

ngress of March 3, 1825, 4 Stat. 101, which authorized the 
construction of the canal in the District.
18fi4 ^ere cou^ be no legal taxes on this property, the sale in 
Tim therefore void, and the offer to prove a tax title was 
properly rejected.

argued in opposition to this view that the canal com-



310 Towns hip  of  Burl ing to n  v . Beas ley . [Sup. Ct. 

pany had, by non-user of that part of the canal which con-
stituted the locus in quo, forfeited its title and its right of 
exemption from taxation; and testimony was given to prove 
this non-user.

But we are of opinion that the question of such forfeiture 
could only be established by a direct proceeding on the part of 
the public authorities, and a decision to that effect in a proper 
tribunal, and cannot be made an issue for the first time in the 
trial of this question of private right between the present par-
ties. । Judgment affirmed.

Towns hip  of  Burl ingto n  v . Beas ley .

Where a statute of Kansas authorized towns or counties to issue bonds “ for the 
purpose of building bridges, or to aid in the construction of railroads, water-
power, or other works of internal improvement,” and where another statute 
declared all custom grist-mills to be “ public mills,” and regulated their man-
agement, — Held, that bonds issued by a town of that State, to aid in the con-
struction and equipment of a steam custom mill owned by an individual, were 
authorized by the statute.

In  error to the Circuit Court of the United States for the
District of Kansas.

This was a suit brought in the Circuit Court of the United 
States for the District of Kansas, by Alfred W. Beasley, against 
the township of Burlington, in the county of Coffey, and 
State of Kansas, to recover the amount due upon sixty-four 
coupons, each for the sum of twenty-five dollars, together with 
interest thereon. Of these coupons, as well as of the bonds to 
which they had been originally attached, the said Beasley 
averred himself to have become the true and lawful owner an 
holder for value before maturity, and also to be such owner at 
the commencement of his suit.

The bonds to which these coupons had been attached are a 
part of a series of sixteen bonds, each for the sum of $500, t e 
whole amounting to the sum of $8,000, issued by said towns ip 
Dec. 3, 1872, to aid one John S. Stow in the construction and 
completion and to furnish the motive power of a steam cus om 
grist-mill in said township, — the same belonging to the sai 
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Stow, and not being situated on a watercourse, or operated by 
water-power.

A copy of one of said bonds is as follows, to wit: —

“$500.] Bond  of  Burlington  Town shi p. [No. 1.

“ County of Coffey^ State <f Kansas.
“ UNITED STATES OF AMERICA.

“Burlington Township, in the county of Coffey, State of 
Kansas, promises to pay John S. Stow, or bearer, the sum of $500, 
on the third day of December, a .d . 1877, and interest thereon at 
the rate of ten per cent per annum, payable semi-annually, upon 
presentation of the coupons therefor, hereto annexed: both prin-
cipal and interest payable at the banking-house of Northrup & 
Chick, in the city of New York.

“ This bond is one of an issue of $8,000, made for the purpose 
of aiding internal improvements in said township, and in pursuance 
of an act of the legislature of the State of Kansas, entitled ‘ An 
Act to authorize counties, incorporated cities, and municipal town-
ships to issue bonds for the purpose of building bridges, aiding in 
the construction of railroads, water-power, or other works of inter-
nal improvement, and providing for the registration of such bonds, 
the registration of other bonds, and the repealing of all laws in 
conflict therewith,’ approved March 2, 1872.

“ In testimony whereof, the township trustee, clerk, and treasurer 
have caused this bond to be issued, duly signed, attested, and 
countersigned, this third day of December, a .d . 1872.

«ax « “ H. R. Floo k , Trustee.
Attest: G. N. Mc Conn ell , Cleric.
Countersigned: H. L. Jarboe , Treasurer?

The following is a copy of one of the coupons sued upon, 
to wit: —

“ [No. 3.
he treasurer of Burlington Township, Coffey County, Kansas, 

1 pay to the bearer twenty-five dollars, at the banking-house of 
j^ort rup & Chick, in the city of New York, on the third day of 

1874, for six months’ interest on bond No. 1, issued on 
the thxrd day of December, a .d . 1872.

Attest. G. N. Mc Conne ll , Toumship Clerk.
H. R. Flook , Township Trustee?
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The case comes here on a certificate of division upon the 
following questions: —

“ First, Does the second count of the defendant’s answer set up 
a sufficient defence to the action ?

“ Second, Said bonds having been issued to aid a steam custom 
grist-inill, not situated on a watercourse, or operated by water- 
power, was there any power or authority to issue the same ?

“ Third, If there was no such power or authority, are the bonds 
containing the recital therein appearing valid in the hands of a 
holder thereof for value before maturity, who has no notice of the 
purpose for which the same were issued, other than as shown by 
the face of the bonds ? ”

The plaintiff recovered judgment, and the town now brings 
the case here by writ of error.

Mr. A. M. F. Randolph, for the plaintiff in error.
Mr. A. L. Williams, contra.

Mr . Jus tic e Hunt  delivered the opinion of the court.
The bonds which are the foundation of this action purport 

upon their face to be issued by virtue of an act of the legisla-
ture of the State of Kansas, approved March 2, 1872, of which 
the title is given in the bonds. They contain no specific state-
ment of the purpose for which they were issued. There is noth-
ing upon their face to indicate fraud, unlawful assumption of 
authority, or irregularity. If there was, in fact and in law, au-
thority in the town under any circumstances to issue its bonds, 
and if these bonds bear the impress of such authority, there is 
nothing to vitiate them when taken by bona fide holders.

The second answer alleges that the bonds were issued to 
John S. Stow to aid in the construction and completion and to 
furnish the motive power of a steam custom grist-mill in t e 
town of Burlington, that an election to determine whether 
they should be thus issued was held under the provisions o 
the statute referred to, and that a majority of the qualifie 
electors of the town voted in favor of issuing the bonds. er 
tain proceedings between Stow and the town are also set fort , 
but as they are not referred to in the briefs, it is not necessary 
here to allude to them.

The principal contestation of the plaintiff in error is that i 
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had no power to issue the bonds in question under the statute 
of March, 1872. Statutes of Kansas, 1872, c. 68, 110.

The first section of this act provides that the trustee, clerk, 
or treasurer of any municipal township is , empowered to issue 
its bonds “ for the purpose of building bridges, free or other-
wise, or to aid in the construction of railroads or water-power, 
by donation thereto or the taking of stock therein, or for other 
works of internal improvement.” Certain restrictions and 
conditions are imposed, in relation to which no question here 
arises.

If the motive power intended to be used by Mr. Stow, and 
to aid in the construction of which these bonds were issued, 
had been that of water accumulated by dams and discharged 
upon wheels, the purpose would have been within the specific 
language of the act. To aid in the construction of “ water-
power ” is one of the purposes named. But the mill was a 
steam-mill. It was a custom grist-mill operated by steam. 
Does such an establishment fall within the description of 
“ other works of internal improvement ” ? This expression is 
usually applied to railroads and canals. To confine it to those 
two subjects would be to give to the statute a narrow construc-
tion ; and that it was not so intended is evident from the ninth 
section, where “ a bridge or other work of internal improve-
ment, except railroads,” is three times spoken of. Similar 
language is used in the eleventh section and in the twelfth 
section of the act.

A state-house is an internal improvement, as is a county 
court-house, a jail, or a penitentiary ( Commissioners of Leaven-
worth Co. v. Miller^ 7 Kan. 479), as much as is a railroad, a 
canal, or a bridge. A mill run by water is declared to be an 
internal improvement by the statute we are considering.. A 
erry falls within the same principle, and so does a steam-mill, 
t would require great nicety of reasoning to give a definition of 

e expression “ internal improvement,” which should include 
a grist mill run by water, and exclude one operated by steam;

w ich would show that the means of transportation were 
,5$ yaluable to the people of Kansas than the means of 

of rng ^rea<^’. wou^ be a poor consolation to the people
is town to give them the power of going in and out of the 
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town upon a railroad, while they were refused the means of 
grinding their wheat.

Railroads, turnpikes, buildings, bridges, ferries, reclaiming 
swamps, and the like, are no doubt improvements. If such 
improvement is within the limits of a town or county, it is 
internal to such town or county.

The statute of Kansas upon the subject of grist-mills is based 
upon the idea, and, indeed, upon the declaration, that all grist-
mills are public institutions. In c. 65 of the statute of 1868, 
p. 573, it is thus enacted: “ All water, steam, or other mills, 
whose owners or occupiers grind or offer to grind grain for toll 
or pay, are hereby declared public mills.” Regulation is then 
made for the order in which customers shall be attended to 
(first come first served), the liability of the miller, his duty in 
assisting to load and unload, and that the rates of toll shall be 
conspicuously posted.

Under our recent decision in Munn v. Illinois, supra, p. 112, 
and the other cases upon kindred subjects, it would be compe-
tent to the legislature of Kansas to regulate the toll to be taken 
at these mills. It is a reasonable construction of this statute 
to hold that aid to this mill is aid of a public work within its 
meaning, and that the construction and equipment of a steam 
grist-mill was an internal improvement.

The case of Loan Association n . Topeka, 20 Wall. 661, 
will adjudge these bonds to be legal. The point is there 
expressly made that bonds, when issued for a public purpose, 
a public use, which it is the right and the duty of the State 
government to assist, are valid. The issue we are considering 
falls within this definition. Judgment affirmed.

Mb . Jus tic e Fiel d  dissented.
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Unit ed  Sta te s v . Fox .

1. By a statute of New York, a devise of lands in that State can only be made 
to natural persons and to such corporations as are created under the laws 
of the State and are authorized to take by devise. A devise, therefore, of 
lands in that State to the government of the United States is void.

2. The several States of the Union possess the power to regulate the tenure of 
real property within their respective limits, the modes of its acquisition and 
transfer, the rules of its descent, and the extent to which a testamentary 
disposition of it may be exercised by its owners.

Err or , to the Court of Appeals of the State of New York.
In February, 1870, Charles Fox, of the city of New York, 

died possessed of certain personal and real property situated in 
the State of New York. By his last will and testament, he 
devised and bequeathed the whole property, after the payment 
of his debts, to the government of the United States, for the 
purpose of assisting to discharge the debt created by the war of 
the Rebellion. By the government of the United States, the 
body politic, the nation known as the United States was meant. 
Upon the petition of the District Attorney of the United States, 
the will was presented for probate before the Surrogate of the 
city and county of New York. The infant heirs of the deceased 
contested the will. The Surrogate decreed that the will was 
inoperative and void as a devise of real estate; that the United 
States could not lawfully take and hold the real estate as 
devisee under the will, in trust or otherwise, and that it de-
scended to the heirs-at-law. He at the same time decided that 
the will was valid and operative as to the personal estate of the 
testator, and that the United States was the sole legatee; and 
accordingly admitted the testament to probate as a will of per-
sonal estate only. On appeal from the Surrogate, this decree 
was affirmed by the Supreme Court, and afterwards by the 

ourt of Appeals of the State. The case was then brought 
here. 6

Mr. Assistant Attorney- General Smith for the United States.
• Though there is in the Federal Constitution no express 

e egation of power to accept a devise, it is submitted that the 
power of acquiring property for public purposes in any part of 

e by all the usual methods known to the law, is an 
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essential attribute of the sovereignty of the United States, with-
out which it cannot efficiently exercise its functions. There is 
no distinction in this respect between real and personal prop-
erty, or between devises and conveyances. If a State can 
forbid the government taking by devise, it may forbid its 
taking by grant.

Marshall, C. J., in his opinion in United States v. Maurice, 
2 Brock. 109, answered the objection that the United States 
could enter into no contract not previously directed by statute: 
“ The United States is a government, and consequently a body 
politic and corporate, capable of attaining the objects for which 
it was created by the means which are necessary for their 
attainment. This great corporation was ordained and estab-
lished by the American people, and endowed by them with 
great powers for important purposes. Its powers are unques-
tionably limited; but while within those limits, it is as perfect a 
government as any other, having all the faculties and properties 
belonging to a government, with a perfect right to use them 
freely, in order to accomplish the objects of its institutions. It 
will certainly require no argument to prove that one of the 
means by which some of these objects are to be accomplished 
is contract; the government, therefore, is capable of contract- 

. ing, and its contracts may be made in the name of the United 
States.”

This court indicated its assent to these propositions in United 
States v. Tingey, 5 Pet. 128, where it held, “ Upon full consid-
eration of the subject, we are of opinion that the United States 
have such a capacity to enter into contracts. It is, in our opin-
ion, an incident to the general right of sovereignty, &c. It 
had long before been decided, that, without legislative authority 
first obtained, suit might be maintained by the United States 
upon such a contract. “ It would be strange to deny to them 
a right which is secured to every citizen of the United States. 
Dugan v. United States, 3 Wheat. 181; Cotton v. United States, 
11 How. 231. Upon judgments recovered in such suits it is an 
everyday occurrence for the United States to seize, hold, an 
sell land. United States v. Bradley, 10 Pet. 359; United States 
v. Lynn, 15 id. 311. In 1870, referring to United States 
Tingey, this court said: “ The decision was put upon the groun 
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that the government had the capacity to make the contract; 
that the United States were a body politic, and that, as incident 
to the general right of sovereignty, it was competent to enter 
into any contract not prohibited by law, and found to be expe-
dient in the just exercise of the powers confided to it by the 
Constitution. Dugan y. United States, 3 Wheat. 172, was re-
ferred to as sustaining this proposition. It was remarked, that 
a different principle would involve a denial to the general and 
the State governments of the ordinary rights of sovereignty.” 
United States v. Hodson, 10 Wall. 407.

Except as involved in the power to borrow money and pur-
chase sites for public works, the power to make contracts is not 
expressly given by the Constitution, nor is it, in these decisions, 
placed upon any particular provision of that instrument, but is 
implied from the existence of a sovereignty to which it is 
necessarily incident.

There is no express grant of power to take land for public 
uses by right of eminent domain. For more than three-quarters 
of our national existence it was exercised only through the 
assent and agency of the several States. But, though long 
dormant, it has always existed, and is implied in the very idea 
of sovereignty. Kohl v. United States, 91 U. S. 371 et seq.

By the exercise of the right of eminent domain land is taken 
for public uses. If this result can be lawfully secured by a 
process in invitum, it would certainly seem that the United 
States might also accept land when voluntarily donated or de-
vised. Its power to take and hold land, in order to secure, 
iquidate, or compromise debts due to it, has been recognized 
y legislation and judicial decision ever since the early days 

0 the Republic. The validity of the statutes giving priority 
to such debts is inferred from the clause relating to the pay-
ment of the public debt, because this is an appropriate means of 
accomplishing this object. United States v. Fisher, 2 Cranch, 

* 5 Metropolitan Bank v. Van Dyck, 27 N. Y. 437. The act 
th 1^$$’ °« 72, § 15, 1 Stat. 594, gives a lien upon 

e rea estate of public debtors, provides for the sale of it, and 
2 Wh 6 Pri°r creditors. Thelusson n . Smith,
12 UI 99Q896 5 Fnited States v- Duncan, 4 McLean, 607, and 

’ United States n . Mechanics' Bank, Gilpin, 51. A 
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similar royal prerogative in England “ goes back as far as the 
period of legal memory.” Griles v. .Grover, 9 Bing. 128,192; 
Hoke v. Henderson, 3 Dev. (N. C.) 17.

Thus we see that the government may, with the strong hand, 
not only take land to erect forts and buildings thereon, but to 
obtain payment of its dues. Neilson v. Lagow, 12 How. 98- 
108.

It not only secures lands by right of eminent domain, by con-
veyance, by levy and sale under execution, but may also, by 
conquest or by proceedings in confiscation, acquire them with-
out the assent of the State where they lie. Titus v. United 
States, 20 Wall. 483 ; United States n . Huckabee, 16 id. 434; 
Union Insurance Company v. United States, 6 id. 759. Its 
power to take and hold lands, either by gift, contract, or force, 
is not derived from, nor can it be defeated by, State legislation.

Mr. James Flynn, contra.
1. New York is a sovereign State (4 Cranch, 209; 3 Cow. 

686), and the original owner of the land within her limits. 
N. Y. Const., art. 1, sect. 11. Except in cases where juris-
diction is ceded, she has the sovereign and only right to 
make laws relating to that land (47 N. Y. 467; 4 McLean, 
230; 19 Wall. 676 ; 17 Johns. 225; 20 How. 558; 5 Pet. 398; 
1 Wood. & M. 76-80; 1 Kent, Com. 430); and she has never 
surrendered the regulation and control of its transmission, by 
will or devise. 52 N. Y. 534.

The validity of a devise, and the capacity or incapacity to 
devise, depend upon and are governed by the statutes and 
judicial decisions of the State within which the land is situate. 
Story on Conflict of Laws, sects. 465-474; McCormick n . Sulli- 
vant, 10 Wheat. 192; United States v. Crosby, 7 Cranch, 115, 
Kerr v. Moon, 9 Wheat. 565; Boyce v. City of St. Louis, 29 
Barb. 650; White v. Howard, 46 N. Y. 144 ; Levy n . Levy, 33 
id. 123, 136, 137; Aicardi v. The State, 19 Wall. 635.

The statute under consideration regulates the transmission 
of lands in New York, and in effect declares that they shall be 
devised only to such natural persons as are by law capable o 
holding by devise, or to such corporations as the State has ex 
pressly authorized, by charter or by statute, to take by devise. 
Holmes n . Mead, 52 N. Y. 340. In this case, the only question 
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was as to the meaning of the statute; and it is well settled that 
this court will follow the construction given to State statutes 
by the courts of a State where the title to real property is 
involved. 13 Wall. 306.

2. The United States cannot take by devise. It exists under 
and by virtue of a written constitution. It has certain speci-
fied powers, and such others as are necessary to carry into 
effect those expressly granted. All other powers are reserved 
to the States respectively or to the people. U. S. Const., 
amend. 10; Story on the Const., sect. 1238; 1 Kent, Com. 
251-254. Among its enumerated powers is not that of taking 
by devise. If it exists, it exists by implication. The experi-
ence of a century in peace and war has demonstrated that 
the government can exist without the power to take by de-
vise, and that the right so to take is not necessary to carry into 
effect any express power. 1 Kent, Com. 254; Story on the 
Const., sect. 1239.

But if the power to take may be implied, there is no act of 
Congress authorizing it. That of May 1,1820, Rev. Stat., sect. 
3736, enacts that “ No land shall be purchased on account of 
the United States, except under a law authorizing such pur-
chase.”•W

3. The United States has no common law. 8 Pet. 658. The 
appellant assumes, however, that certain common-law preroga-
tives of the king inhere in the United States, and for that reason 
are not affected by the statutes of New York.

here is no analogy between the position thus assumed and 
e principle that “ the king is not bound by any act of Parlia-

ment, unless he be named therein by special and particular 
Inis principle only extends to the sovereign by or 

under whom the law was enacted. 3 Keyes, 125.
ew York is sovereign, except where she has surrendered her 

t0 the United States. The latter is sovereign for 
» ? C PurPoses ; each within its proper sphere is independent 

by te °^er* 21 How. 506. The United States claims not 
purglr Ue °Wn ^aws’ un(^er a wiB made in professed 
anothanCe ^ePen^ng f°r ^s validity upon, the laws of 
any f s°vereignty > and it is as much bound by those laws as 

eign state or nation would be, under the same circum-
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stances. Fox v. Ohio, 5 How. 410; Mayor of New York v. 
Miln, 11 Pet. 102; Barker n . The People, 3 Cow. 686.

Mr . Just ice  Field , after stating the case, delivered the 
opinion of the court.

The sole question for our consideration in this case is the 
validity of a devise to the United States of real estate situated 
in the State of New York. The question is to be determined 
by the laws of that State. It is not pretended that the United 
States may not acquire and hold real property in the State, 
whenever such property is needed for the use of the govern-
ment in the execution of any of its powers; as, for instance, 
when needed for arsenals, fortifications, light-houses, custom-
houses, court-houses, barracks, hospitals, or for any other of the 
many public purposes for which such property is used. And 
when the property cannot be acquired by voluntary arrange-
ment with its owners, it may be taken against their will by the 
United States in the exercise of their power of eminent domain, 
upon making just compensation, — a power which can be exer-
cised in their own courts, and would always be resorted to, if, 
through caprice of individuals or the hostility of the State legis-
lature, or other cause, harassing conditions were attached to the 
acquisition of the required property in any other way. Kohl N. 
United States, 91 U. S. 367.

The power of the State to regulate the tenure of real property 
within her limits, and the modes of its acquisition and transfer, 
and the rules of its descent, and the extent to which a testa-
mentary disposition of it may be exercised by its owners, is 
undoubted. It is an established principle of law, everywhere 
recognized, arising from the necessity of the case, that the dis-
position of immovable property, whether by deed, descent, or 
any other mode, is exclusively subject to the government wit in 
whose jurisdiction the property is situated. McCormick v- Su 
livant, 10 Wheat. 202. The power of the State in this re-
spect follows from her sovereignty within her limits, as to a 
matters over which jurisdiction has not been expressly or y 
necessary implication transferred to the Federal governmen • 
The title and modes of disposition of real property within e 
State, whether inter vivos or testamentary, are not matters p ace
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under the control of Federal authority. Such control would be 
foreign to the purposes for which the Federal government was 
created, and would seriously embarrass the landed interests of 
the State.

Statutes of wills, as is justly observed by the Court of Ap-
peals, are enabling acts, and prior to the statute of 32 Hen. 
VIII. there was no general power at common law to devise 
lands. The power was opposed to the feudal policy of holding 
lands inalienable without the consent of the lord. The English 
Statute of Wills became a part of the law of New York upon the 
adoption of her Constitution in 1777; and, with some modifica-
tions in its language, remains so at this day. Every person 
must, therefore, devise his lands in that State within the limi-
tations of the statute or he cannot devise them at all. His 
power is bounded by its conditions. That statute provides 
that a devise of lands may be made “ to any person capable 
by law of holding real estate; but no devise to a corporation 
shall be valid unless such corporation be expressly authorized 
by its charter or by statute to take by devise.”

The term “ person ” as here used applies to natural persons, 
and also to artificial persons, — bodies politic, deriving their 
existence and powers from legislation,—but cannot be so ex-
tended as to include within its meaning the Federal govern-
ment. It would require an express definition to that effect to 
give it a sense thus extended. And the term “ corporation ” in 
the statute applies only to such corporations as are created under 
t e laws of the State. It was so held by the Court of Appeals 
m White v. Howard, 46 N. Y. 164, 165, and its construction of

e statute is conclusive upon us. A devise to the United 
ates of real property situated in that State is, therefore, void.

Decree affirmed.

VOL. IV. 21
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Hill  v . Tho mps on .

1. This court cannot review the action of the Circuit Court in the exercise of its 
supervisory jurisdiction over an adjudication of bankruptcy rendered by the 
District Court.

2. It is immaterial whether such adjudication was upon a summary hearing by 
the District Court, or after a trial by jury to ascertain the fact of the alleged 
bankruptcy.

3. Sandusky v. National Bank (23 Wall. 289) and Wiswall et al. v. Campbell et al., 
Assignees (93 U. S. 347), cited and approved.

Erro r  to the Circuit Court of the United States for the 
Eastern District of Michigan.

Thompson commenced proceedings in involuntary bankruptcy 
against Hill & Leufestey in the District Court for the Eastern 
District of Michigan. Hill appeared to show cause against the 
petition, and, under sect. 5026, Rev. Stat., demanded a trial by 
jury, “ to ascertain the fact of the alleged bankruptcy.” Pur-
suant to this demand a trial was had, which resulted in a ver-
dict finding the facts set forth in the petition to be true; and 
an adjudication was made accordingly. Exceptions were taken 
at the trial to the rulings of the court upon the admissi-
bility of testimony, and also to the charge. The proceedings 
were then carried by writ of error to the Circuit Court, where 
the judgment of the District Court was affirmed; and this court 
is now asked to review the action of the Circuit Court by writ 
of error.

Mr. H. B. Brown for the plaintiff in error.
Mr. C. A. Kent, contra.

Mr . Chief  Just ice  Waite  delivered the opinion of the 
court.

The first question presented in this case is one of jurisdiction. 
In Sandusky v. National Bank, 23 Wall. 289, we decided t a 
an adjudication of bankruptcy, without a trial by jury, cou 
not be brought here for re-examination by appeal, as the ir 
cuit Court could only review such a proceeding under its super 
visory jurisdiction where its action was final. It only remain 
to consider, therefore, whether a different rule must be app 16 
when the adjudication is after a trial by jury.
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The reason why we cannot review the action of the Circuit 
Courts in the exercise of their supervisory jurisdiction under the 
bankrupt law, is, as we have already said at the present term, 
in Wiswall et al. v. Campbell et al., Assignees, 93 U. S. 347, 
“ that a proceeding in bankruptcy, from its commencement to 
its close upon the final settlement of the estate, is but one suit. 
The several motions made and acts done in the bankrupt court 
in the progress of the cause are not distinct suits at law or in 
equity, but parts of one suit in bankruptcy, from which they 
cannot be separated. As our jurisdiction extends only to a re-
examination of final judgments or decrees in suits at law or in 
equity, it follows that we have no control over judgments and 
orders made by the courts below in mere bankruptcy pro-
ceedings.”

Going, then, to the bankrupt law, we find, Rev. Stat., sect. 
5026, that in cases of involuntary bankruptcy “ the court shall 
proceed summarily to hear the allegations of the petitioner and 
the debtor; ” or “ shall, if the debtor ... so demands, in 
writing, order a trial by jury at the first term of the court at 
which a jury shall be in attendance, to ascertain the fact of 
the alleged bankruptcy.” And, also, that “ if upon the hearing 
or trial, the facts set forth in the petition are found to be true, 
• • . the court shall adjudge the debtor to be a bankrupt.” 
Sect. 5028. From this it is clear that the trial by jury is 
as much before the court “when sitting as a court of bank-
ruptcy, and as much a part of the suit in bankruptcy, as the 
summary hearing by the court is when a jury shall not be 
demanded.

The supervisory jurisdiction of the Circuit Court extends to 
a. cases and questions arising in the District Court when 
sitting as a court of bankruptcy, and it follows that our juris- 
iction is excluded over all such questions and cases. In Insur-

ance Company v. Comstock, 16 Wall. 258, we held that a writ of 
was the “ proper process ” for the Circuit Court to employ 

tiomth^1^ UP ^°r re'examrnation under its supervisory jurisdic- 
50^6 • h ^ues^°ns arising upon a jury trial provided for in sect, 
is h d°es n°t reach the question here involved, which 
ceedi 3u^Sment of the Circuit Court in such a pro-

is a final judgment in a civil action. If it is not, we
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have no power of review, because only such judgments of that 
court can be re-examined here. Rev. Stat., sect. 691. We 
think it is not; and, as the general subject has been so recently 
before us in Wiswall et al. v. Campbell et al., Assignees, we con-
tent ourselves with a reference in support of this conclusion to 
the opinion in that case, following, as it does, that in Sandusky 
v. National Bank, supra.

Writ of error dismissed for want of jurisdiction.

Barne y  v . Keokuk .

1. In order that the passage-ways of commerce and navigation might be subject 
to public authority and control, the title to the land under water and to the 
shore below ordinary high-water mark, in navigable rivers and arms of the 
sea, was, by the common law, vested in the sovereign for the public use and 
benefit.

2. In England, tide-waters only were regarded as navigable. Hence the rule as 
to property was often expressed as applicable to them only, although the 
reason of it would make it apply to all navigable waters.

3. The form, instead of the substance, of the rule has been adopted in many of the 
States of this country ; and in them the public title to the beds and shores 
of navigable streams is confined to tide-water.

4. From the same cause, the admiralty jurisdiction of the United States was or 
a long period restricted to tide-water.

5. Since the decision of this court in The Genesee Chief, in 1851 (12 How. 4 ), 
declaring all the great lakes and rivers of the country navigable that are 
really such, there is no longer any reason for thus restricting the title o 
the State, except as a change in that respect might interfere with veste 
rights and established rules of property.

6. In Iowa, the true rule has been adopted; and it is held that the bed o e 
Mississippi River and its'banks to high-water mark belong to the State, an 
that the title of the riparian proprietor extends only to that line.

7. This rule applies as well where the land was granted to bound upon the nve 
generally (as in the case of the Half-breed Sac and Fox reservation^^ 
where it was granted according to surveys run along the bank by am 
dering line. Hence it applies in the city of Keokuk, which is 0“ 
reservation. harves

8. The public authorities, therefore, have the right, in Iowa, to bui w 
and levees on the bank of the Mississippi below high water, an ma e 
improvements thereon, necessary to navigation, or public passage 
ways or otherwise, without the consent of the adjacent propne > 
without making him compensation. . j on

9. Although no permanent obstruction, like a depot building, can be ere f.t 
the streets of a town, it is held in Iowa that they may, by pub 1C au
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be occupied by railway tracks without the consent of the adjacent propri-
etor, and without compensation, whether the fee of the streets be in him (as 
in the city of Keokuk) or in a third person.

10. There is no substantial difference between streets in which the legal title is 
in private individuals and those in which it is in the public, as to the rights 
of the public therein.

Erro r  to the Circuit Court of the United States for the 
District of Iowa.

This was an action of ejectment brought by the plaintiff 
against the city of Keokuk and several railroad companies and 
a steam-packet company, to recover the possession of certain 
premises occupied by them with railroad tracks, buildings, and 
sheds on the bank of the Mississippi River, in the city afore-
said. The plaintiff, in his petition, described the premises as 
follows : “ All the land lying and being in front of lots 5 and 6, 
in block 3, in the city of Keokuk, Lee County, Iowa, and ex-
tending from the front line of said lots to the Mississippi River 
the full width of said lots.” The petitioner states that he is 
the owner in fee-simple of the premises, subject only to the 
right of the public to use that part of them embraced within 
the limits of Water Street as a public highway, and is entitled 
to possession as against the defendants, that the city of Keo-
kuk claims to be the proprietor, and the other defendants 
occupy as its tenants.

The city, by its answer, admitting that the plaintiff is owner 
of lots 5 and 6, in block 3, states, in substance, that all the 
and in front of them down to the Mississippi River was in 

1840 dedicated to public use as a street and levee, and, as such, 
as been used and improved ever since under the possession 

and control of the city, by virtue of its charter, and has, at 
its expense, been extended out about two hundred and fifty 
eet by depositing earth and stone in the river, in order to 

Make the wharf and levee more convenient, safe, and useful, 
s ■- defences were interposed, which it is not necessary to

The other defendants claim under authority of the city.
e cause was tried by the court, and a special finding of the 

facts and the law was made.
sit^ ^ese findings, it appears that the city of Keokuk is 

ua e upon a tract of land lying between the Mississippi and 
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the Des Moines Rivers, in Lee County,' Iowa, known as the 
“ Half-breed Sac and Fox reservation,” which, by treaty with 
the Sac and Fox tribes of Aug. 4, 1824, 7 Stat. 229, was 
granted to the half-breeds of those tribes, to be by them held 
in the same manner as other Indian titles are held. The fee, 
with power of alienation, was subsequently vested in them. 
Numerous parties became interested in the tract by purchase, 
and a town was laid out and lots sold as early as 1837; but no 
regular town plat, having the requisites of the town-plat law of 
1839, seems to have been filed or recorded in the recorder’s 
office of the county. One Galland, who seems to have been a part 
owner, made out such a plat, and filed it; but there is no proof 
that he had authority for his acts from the other proprietors. 
In 1840, suit for a partition of the tract was commenced, and 
regular proceedings were had, resulting, in October, 1841, in a 
final decree of partition, made according to the report of com-
missioners, and embodying a plat or map of the town of Keo-
kuk. Said lots 5 and 6, in block 3, are exhibited on this map, 
and were drawn by the parties under whom the plaintiff claims 
title. In its findings of fact, the court sets forth portions of the 
decree, and, amongst other things, the following: —

“ In describing each of said shares, the commissioners appointed 
by the court say, among other things: ‘ The lots upon Water Street 
include all the land in front of them to the Mississippi River.

“ And, after describing all the shares, they say: —
“ ‘ In describing the boundary of the town-lots situated on Water 

Street in the towns of Keokuk and Nashville, we have made them 
to include all the land in front of them to the Mississippi River, by 
which we mean in front of them, facing the river, parallel with the 
streets running from Fourteenth Street to Water Street. .

H And in describing the plat of Keokuk, the commissioners re 
port, among other things, says : —

“ ‘ Plat of Keokuk, in the county of Lee, Territory of Iowa, upon 
the half-breed tract, the outlines of which were designated an 
marked by Jenefer T. Spring in his survey as town reservation,. 
Water Street is of unequal and irregular width at the points w ere 
the dotted lines pass across the same.

“ ‘ The street is of the width in feet as is represented by the gures 
set on said lines.’ ‘ Water Street extends the whole front on nv 
side of the town, or from the intersection of Orleans Street wit
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Mississippi River, down the right bank of the river, with the mean-
ders thereof, to the intersection of Cedar Street with the Mississippi 
River.’”

The Galland map was produced on the trial, also a fragment 
of another map, which bears date August, 1840, found in the 
recorder’s office. By these, as well as the map embodied in 
the decree, the space between the front of the lots and the 
river is designated as Water Street, and appears to have been, 
at that time, about one hundred feet wide.

As to the occupation of Water Street in front of the plain-
tiff’s lots, and its extension on the river side, the court 
found: —

“The city of Keokuk has, since the year 1865, caused the space 
originally covered by water on the river side of Water Street, in 
front of said lots, to be filled in with earth and stone for a space of 
over two hundred feet beyond the original water-line to ordinary 
high-water mark, and about three hundred and fifty-two feet to low- 
water mark, said filling having been done by said city. That part 
of the space between the front of said lots and the river at ordinary 
high-water mark is occupied as follows : —

“ 1. By the freight-house or depot of the defendant, the Keokuk 
and Des Moines Railway Company, ... a permanent and substan-
tial frame building. It has been standing a good many years, . . . 
is used for storing freight by said railroad company, is two hundred 
and three feet long and twenty feet wide, and one story high, and 
covers the whole of the front of said lots 5 and 6, block 3.

2 . By the railroad tracks used by the defendants, the Keokuk 
an Des Moines Railway Company, the Mississippi Valley and West-
ern ailway Company (now St. Louis, Keokuk, and North-western 

ai way Company), the Toledo, Peoria, & Warsaw Railway Com-
pany, and the Toledo, Wabash, and Western Railway Company, 

together there are ten railroad tracks between the front of said 
Jots and high-water mark.
de t,' known as the Keokuk Northern Line Packet
loim / * a Permanen^ an<^ substantial building, one hundred feet 
£ an wide, formed of substantial timbers, and about
for its" °1 ^e.en high. B was built by said packet company 
stea b^ USe '° carr^nS on its business as a common carrier by 
with 't°a^8 °n Biver, and is used by it in connection

8 transportation business for the temporary storage of freight 
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earned or to be carried by said company, and also for the business 
offices of said company at Keokuk. Said building has five large 
doors through which teams are driven in delivering or receiving 
freight, and which doors are closed at night. The building is one and 
a half stories high, with office rooms on second floor, and the ground-
floor is of heavy two-inch lumber laid on sills about two feet apart.”

The map shows that this building stands on the newly made 
ground below original high water.

The court further found : —
“ That none of the defendants so occupying said ground, nor the 

city, has caused any condemnation, nor asked or obtained the per-
mission of plaintiff*, nor paid him any damages in compensation for 
the use of said ground. But they all ‘find severally hold the same 
under the license or permission of the city of Keokuk only.”

As conclusions of law under the foregoing facts, the court 
found: —

“ 1. There was no completed statutory dedication of Water 
Street under the town-plat act of 1839 prior to the decree of parti-
tion, for the reason, among others, that all of the proprietors, i.e., the 
half-breed owners and their grantees, did not join in making a plat, 
or in selling lots according to the Galland or other plat. What was 
done prior to the decree was at most a common-law dedication by 
those who platted or recognized the plat, and it was therefore com-
petent for the decree of partition to provide, as it did, ‘ that the lots 
on Water Street should include all the land in front of the lots to 
the Mississippi River.’ ”

This leaves the fee of the land constituting Water Street in 
the plaintiff, subject to the rights of the public.

“ 2. The additional ground made by filling in Water Street outside 
of the original water-line partakes of the same character as the origi-
nal street. The fee of the newly made ground in front of the plaintiff s 
lots is in the plaintiff*, but it is subject to the same public uses as t e 
original street.

“ 3. Under the law of Iowa, as construed by the Supreme Court 
of the State, railroad companies, certainly, with the assent of t e 
municipal authorities, have the right to lay down their tracks in t e 
streets of a city, whether they were dedicated under the statute or 
as at common law; that is, whether the fee is in the city or in t e 
adjoining proprietor.
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“ 4. This, however, does not give the railway company, even with 
the assent of the municipality, the right to erect a permanent and 
substantial depot-building in the street.

“ 5. In view of the location and situation of Water Street and the 
presumed intention of the dedication thereof to the public, and 
guided by the view of the Supreme Court of the State in this regard 
in Haight v. The City of Keokuk, and the power of the city as to 
wharves, and the use of Water Street for that purpose, given to the 
city of Keokuk by the act of the' legislature of 1853, Water Street 
may be used for levee and wharf purposes under municipal manage-
ment and control.

“ The building erected by the packet company under the contract 
with the city, of March 28,1870, for the purposes therein mentioned, 
for the receipt and temporary shelter and storage of goods, &c., 
subject to municipal control, is a reasonable use of Water Street as 
a wharf or levee as incidental to the requirements of navigation and 
shipping, and does not infringe the plaintiff’s rights.”

The provisions of the charter of the city of Keokuk, which 
hear upon the case, are set out in the opinion of the court.

There was a judgment for the defendants, and the plaintiff 
sued out this writ of error.

Mr. George W. McCrary for the plaintiff in error.
The plaintiff is, by the decision of the court below, the owner 

in fee of Water Street and the ground in front of it, and they 
could not, without his consent and without compensation, be 
taken and devoted by the city to the use of railroad companies, 
to be covered with tracks for the passage of engines and cars. 
Railroad Company v. Schurmeir, 7 Wall. 272.

Even if the fee was vested in the city, the latter could not 
appropriate it to any use or purpose which would depreciate 
t e value of the premises of an adjoining owner. Railroad 

ompany v. Schurmeir, supra; 1 Redfield on Railways, sect. 8, 
p. 312; Dillon on Mun. Corp., sects. 558, 576.

he legislature cannot authorize the appropriation of a street 
or railroad purposes, without compensation to the owner of the

7' Tr°y Uni°n Railroad Co^ 25 N- Y 526 5 16 
op ’ 655, 658 ; Bolling v. City of Petersburg,

Hand. (Va.) 563; 13 Conn. 309; 3 id. 90; 5 id. 305; Imlay 
& Railroad Co., 26 Conn. 255; Ford v. Chicago

. Railroad Co., 14 Wis. 616; Pomeroy v. C. $ M. Rail-
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road Co., 16 id. 640; Perley v. Chandler, 6 Mass. 453; 21 Wis. 
602 ; 14 id. 609; Cooley on Const. Lim., pp. 546 et seq., 548 
and note 2; Dillon on Mun. Corp., sects. 558 and note, 573 
and note, 575-577; Redfield on Railways, pp. 299 and 
note, 309, 311; 1'4 Ohio St. 548; 7 id. 459; 7 Ind. 479; 
Haynes v. Thomas, 3 Hill, 567; Mahin v. Railroad Company, 
24 N. Y. 658; Bissel v. Railroad Company, 23 id. 61; Clark 
v. Blackmas, 47 id. 150; s. P. Railroad Company v. Reed, 
41 Cal. 256; Harrington y. Railroad Company, 17 Minn. 215- 
224; Cray v. Railroad Company, 13 id. 315; Williams v. 
Plank-road Company, 21 Mo. 580 ; Fletcher v. Railroad Com-
pany, 25 Wend. (N. Y.) 462.

In this case there is no pretence of express legislative author-
ity, and the only question is, whether, under a power to regu-
late streets, the city may, against the objection of the owner 
of the fee, authorize their use for this purpose. The following 
authorities hold that the city has no such power : Wagner 
y. Troy Union Railroad Co., 25 N. Y. 526; Williams v. 
N. Y. Central Railroad, 16 id. 97; Presbyterian Society of 
Waterloo v. Auburn Railroad Co., 3 Hill (N. Y.), 567; Lade 
v. Sheppard, ,2 Str. 1004; Inhabitants of Springfield v. 
Conn. River Railroad Co., 4 Cush. (Mass.) 63; Ford v. Chicago 
dp N. W. Railroad Co., 14 Wis. 663; Weisbold v. Chicago 
N. W. Railroad Co., 21 id. 602; Lackland v. North No. Rail-
road Co., 31 Mo. 180; Craig v. Rochester City $ Br. Railway, 
39 Barb. (N. Y.) 494; Warren v. State, 5 Dutch. (N. J.) 393; 
Veazie v. Penobscot Railroad Co., 49 Me. 119; Brown V« 
Duplessis, 14 La. Ann. 842; Pomeroys.Mills, 3 Vt. 279; Dillon 
on Mun. Corp., sects. 521, 558 ; Flemingsburg v. Wilson, 1 Bush 
(Ky.), 203; State v. Railroad Company, 3 Zabr. (N. J.) 360.

It has never been held by the Supreme Court of Iowa that 
any statute of that State authorizes a municipal corporation to 
devote one of its streets to the use of a railroad company for 
laying its tracks and operating its road thereon, without the 
consent of the owner of the fee, and without compensation where 
that owner is a private person. The cases of Milburn v. Ce ar 
Rapids, 12 Iowa, 246; Clinton n . Cedar Rapids dp Mo. 
road Co., 24 id. 455; Slatten v. Railroad Co., 29 id. 148, 00 
v. City of Burlington, 30 id. 94; City of Davenport v. Stevenson, 
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34 id. 225; Ingraham v. Railroad Company, id. 249; Cooky. 
City of Burlington, 36 id. 357; Chicago, ^c. Railroad Co. 
v. Mayor of Newton, id. 299, relied upon by the court below 
in support of its decision, do not sustain the converse of this 
proposition.

The decree in the partition suit passed in 1841 vested the 
fee of the ground between the lots on Water Street and the 
Mississippi River in the owners of said lots. Haight v. ’The 
City of Keokuk, 4 Iowa, 199; Milburn v. Cedar Rapids, supra.

The ground in front of plaintiff’s lots, in so far as it was ever 
dedicated to any public use, was dedicated as “ Water Street,” 
and this would not authorize its use for levee and wharf pur-
poses. Pear soli v. Post, 20 Wend. (N. Y.) 131; Same v. Same, 
22 id. 425; Prosser v. Wapello County, 18 Iowa, 338; Prosser 
v. Davis, id. 367 ; Railroad Company v. Shurmeir,! Wall. 289; 
Pipkin v. Wynus, 2 Dev. (N. C.) L. 402, 404 ; State v. Wilson, 
42 Me. 27; Chicago v. Lafflin, 49 Ill. 172; Kisminger v. The 
People, 47 id. 384; Wetmore v. Cas-Light Co., 42 N.Y. 384; 
Denton v. Polk County, 9 Iowa, 596 ; Trustees v. Railroad 
Company, 3 Hill (N. Y.), 569 ; Cartelyou v. Van Brundt, 
2 Johns. (N. Y.) 356.

The decision of the court below, so far as it is adverse to the 
plaintiff, ignores, and in effect destroys, his rights and property 
as a riparian proprietor. Dutton v. Strong, 1 Black, 1; Yates 
v. Milwaukee, 10 Wall. 497 ; Angell on Tide-Waters, p. 171; 
Kraut v. Crawford, 18 Iowa, 553.

The authorities cited by the defendants’ counsel to show that 
the title to the bed of the Mississippi is in the State do not 
sustain his proposition, that where the bank is extended by 

. either natural or artificial means, so as to raise the bed of the 
nver and make it dry land/it still remains the property of the 

tate. He does not attempt to maintain by any authority that 
such made land may, by the State or city, be conveyed to pri-
vate persons for their exclusive use, thus destroying the riparian 
fifi ^n^v^ua^8. When the original bank of the river is 

e m, the made ground partakes, not of the nature of the bed 
e stream, but of the shore to which it is added. The mo- 

¿i • was in, by whomsoever done, it became the
am i s. Nichols v. Lewis, 15 Conn. 137; New Orleans v.
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United States, 10 Pet. 622; 12 Curtis, 299. Atlee v. Packet 
Company, 21 Wall. 389, is in perfect harmony with this doctrine. 
The question there was not whether Atlee could be cut off 
from the navigable channel and his river-front by filling in, as 
in the case at bar, but whether, without license or authority, 
except such as arose from his ownership of the adjacent shore, 
he could lawfully build a pier in that channel.

Much of the argument on the other side may be answered by 
the simple suggestion that the plaintiff is not suing for the bed 
of the river, but for high and dry land, occupied by railroad tracks 
and buildings. Counsel seems to realize this, for in his brief 
there is no attempt to answer the conclusive suggestion of the 
court below, .that “the additional ground made by filling in 
Water Street, outside of the original water-line, partakes of the 
same character as the original street.”

Counsel insists upon the power given to the city of Keokuk 
by its charter to construct a wharf, and to use Water Street for 
that purpose, but omits to state the important fact that this 
authority was coupled with an explicit provision that just com-
pensation should be made for private property taken for this 
purpose. As the charter makes this requirement, there is no 
foundation for the claim that it authorized the city to take the 
plaintiff’s property without compensation.

Mr. Robert G. Ingersoll for the defendants in error.
By the dedication of Water Street, the legal title to the 

demanded premises was vested in the city, and not in the 
adjacent lot-owners. Hall v. The City of Des Moines, supra, 
Milburn v. Cedar Rapids, 12 Iowa, 249; Fulton v. City of 
Davenport, 17 id. 408; Yast v. Leonard, 34 id. 15; Jackson v. 
Hathaway, 15 Johns. (N. Y.) 448; Tyler v. Hammon, 11 Pick. 
(Mass.) 193; O'Lindar v. Lathrop, 21 id. 292; Gebhardt v. 
Reeves, 75 Ill. 304. The plaintiff; as the pretended owner of 
the street, has, therefore, no right to the possession, or to dam 
ages. But, if he were the owner, the use of the street for a 
purpose not intended by the original dedication would not 
entitle him to recover. Warren v. The Mayor of Lyons City, 
22 Iowa, 351; Cook et al. v. The City of Burlington, 30 id. 94; 
Pettingill y. Devin, 35 id. 355; Carpenter n . Mooers, 26 Ill. ’ 
Alvis et al. v. Morrison et al., 63 id. 182.
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Plaintiff claims the fee of the made land, on the ground of 
alleged riparian proprietorship. The Mississippi was, by law, 
a public highway. The treaty of 1824 with the Sacs and 
Foxes, reserved the tract whereon 'Keokuk is situate for the 
use of the half-breeds, to be held as other Indian titles. In 
1832, the Indian right was extinguished. In 1834, the United 
States vested the fee of the tract in the half-breeds; but no 
title to the land below high-water mark was conveyed to them. 
The United States did not own the bed of the river, but, claim-
ing and possessing jurisdiction and sovereignty over that region 
of country, established, by an act of March 3, 1839, the eastern 
boundary of the Territory of Iowa as “ the middle of the chan-
nel of the Mississippi River.” When the State was admitted, 
the same boundary was recognized. It follows that her right 
to all the land beneath high-water mark was not affected by the 
grant to the half-breeds, and is as full and complete in front of 
the site of the city of Keokuk as at any other point on the east-
ern boundary of the State.

By the American Revolution, the people of each State, in 
their sovereign character, acquired the absolute right to all 
their navigable waters and the soil under them. That right 
was not granted by the Constitution to the United States, but 
was reserved to the States respectively. And new States have 
the same right of sovereignty and jurisdiction over the naviga-
ble waters within their limits as the original ones. Martin v. 
Waddle, 16 Pet. 367; Goodtitle v. Kibbe, 9 How. 471; Pol-
lard^ Lessee v. Hogan et al., 3 id. 212; Pollard v. Kibbe, 14 Pet. 
353; Withers v. Buckley, 20 How. 84; County of St. Clair v. 
Lovingston, 23 Wall. 46; Attorney-General n . City of Hau 
Claire et al., 37 Wis. 447.

The State, having the complete and absolute right of property 
from high-water mark to the middle of the channel of the river, 

olds it for public uses, subject only to the power of Congress 
to regulate commerce among the several States and with foreign 
nations. McManus v. Carmichael, 3 Iowa, 57, and cases there 
<nted, Haight v. The City of Keokuk, 4 id. 213; Prosser v. 
Bavzs, 18 id. 371.

mi •.

e city, when it was organized, had its eastern boundary 
ow water mark, and became the riparian proprietor of the 
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soil in front of Water Street. The State conferred upon it the 
right to control the wharf privileges and the landing of boats 
there, but retained, and still retains, in trust for the public at 
large, the title to the land underneath the channel of the river.

As the Mississippi is navigable, it follows that the rule in 
regard to the ownership of the bed of navigable waters governs 
this case. La Plaisance Bay Harbor Co. v. City of Monroe, 
Walk. Ch. 168; Carson v. Blazer, 2 Binn. (Pa.) 475; Rundle v. 
Del. $ Raritan Canal Co., 14 How. 80 ; Commonwealths. Alger, 
7 Cush. (Mass.) 94.

The plaintiff, having no grant from the State, acquired in the 
soil of the river 'and its banks no jus privatum, and none of the 
riparian rights arising therefrom. Atlee v. Packet Company, 
21 Wall. 389, recognizes the distinction between gus publicum 
and jus privatum. While affirming the right of cities and 
towns to build wharves and project piers into navigable riv-
ers, it declares that a riparian proprietor can exercise such a 
right only when it has been conferred upon him by express leg-
islative authority. This doctrine is based on the familiar prin-
ciple that the State, as the absolute owner of the navigable 
waters within its borders, can dispose of them to the exclusion 
of riparian owners. People v. Tibbetts, 19 N. Y. 523 ; People 
v. Canal Appraisers, 33 id. 487; Mumfords. Wardwell, 6 Wall. 
436; Angell on Tide-Waters, 199; Hudson River Railroad Co. 
s. Loeb, 7 Robt. (N. Y.) 418.

As the grantors of the plaintiff were never proprietors of the 
land to the margin of the river, no question of accretions by 
either alluvion or artificial means can arise. Bates s. Illinois 
Central Railroad Co., 1 Black, 204; Johnston s. Jones et al., 
id. 209; In re Hull # Selby Railway Co., 5 M. & W. 327; 
Kraut s. Crawford, 18 Iowa, 551; Cook s. The City of Bur-
lington, 30 id. 97.

The right of the State, or the city as its authorized agent, to 
appropriate the lands between high and low water mark for 
railway tracks, without compensation to the plaintiff, can bar y 
be considered an open question. Grould s. Hudson River ai 
road Co., 12 Barb. 628; Cetty v. Same, 21 id. 628; Could v. 
Same, 6 N. Y. 543; Illinois, ^c. Canal Co. s. St. Louis, 2 Dil • 
78; Railroad Company v. Stevens, 10 Am. Law Reg. ’ 
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Pennsylvania Railroad Co. v. New York $ Long Branch Rail-
road Co., 23 N. J. Eq. 159.

The plaintiff assuming that the track of a railroad is an 
additional burden, not contemplated in the original dedication, 
insists that the railroad companies have no right to lay their 
tracks upon Water Street, without compensation to the adjoin-
ing lot-owners. This is not true, whether the fee of the street 
is in the corporation, or in him. The use of streets is in the 
public, no matter who holds the fee, and a railroad, being an im-
proved highway, is within the scope of the public purposes for 
which they were laid out. In Iowa, the lot-owner has no ex-
clusive right to use them. The city is responsible for the con-
dition of the sidewalks, because they are under its control as 
part of the streets. It can use the entire surface of the street, 
pave, curb, gutter, build sewers, lay water and gas pipes, permit 
the erection of telegraph poles and the construction of horse 
railways. The running of a railway car, whether propelled by 
horse or steam power, is not a permanent obstruction of the 
street. The track itself, when laid down by the railroad com-
panies, under the direction of the proper authorities, and prop-
erly planked or paved, so as not to obstruct materially the pas-
sage of persons and vehicles over it, is not a burden for which 
compensation should be claimed. If it was so considered, a city 
having the fee of streets would be entitled to compensation for 
laying such tracks without its consent. But in Iowa, where it 
holds the naked title for public use, no such right accrues. So 
with the abutting lot-owner, in case of a common-law dedication, 

he use of a street for railway tracks makes no change in the 
title. Only a license or an easement is secured, which is no 
inore a nuisance or a purpresture to him, than the laying of gas-
pipes or the building of sewers.

. ^6 State has, by statute, given to railway companies the 
right to run upon highways and across streams, and subjected 
ands used for public purposes to the easement of railway 
racks. In such cases the fee abides in the owner, whereas, 

in condemnation, he is divested of his title, and the public or 
e. tate takes his entire interest. We insist, therefore, that 

^n individual has no right to compensation for such use of 
e street as in this instance the municipality has authorized.
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If he has sustained some special damage, he can recover 
for it, but for none other. Ingram et al. v. C. D. $ M. Railroad 
Co., 38 Iowa, 675 ; G-ear v. The C. C. $ D. M. Railroad Co., 39 
id. 25 ; Casby v. Owensboro' Russellville Railroad Co., 10 
Bush (Ky.), 291 ; Tompkins v. Hodgson et al., 2 Hun (N. Y.), 
148 ; Warren v. Grand Haven, 30 Mich. 28 ; Chicago, Rock 
Island, $ Pacific Railroad Co. n . City of Joliet, 2 West. Jurist, 
667.

Mr . Just ice  Brad ley , after stating the case, delivered the 
opinion of the court.

We agree with the court below that the dedication of the 
streets of Keokuk was a dedication at common law, and not 
under the statute; and that, in making this dedication, the orig-
inal proprietors of the tract reserved the title to the soil in the 
street, particularly in Water Street; and that this title went 
with the several lots fronting on the street, and extended to 
the Mississippi River. Whether, under the laws of Iowa, it 
also attached to the new ground formed by filling in upon the 
bed of the river is not so clear. It appears to be the settled 
law of that State that the title of the riparian proprietors on 
the banks of the Mississippi extends only to ordinary high- 
water mark, and that the shore between high and low water 
mark, as well as the bed of the river, belongs to the State. 
This is also the common law with regard to navigable waters; 
although, in England, no waters are deemed navigable except 
those in which the tide ebbs and flows. In this country, as a 
general thing, all waters are deemed navigable which are really 
so; and especially it is true with regard to the Mississippi and 
its principal branches. The question as to the extent of t e 
riparian title was elaborately discussed in the case of McManus 
v. Carmichael, 3 Iowa, 1. The above conclusion was reached, 
and has always been adhered to in that State. Haight v. The 
City of Keokuk, 4 Iowa, 199; Tomlin v. Dubuque, ^c. Railroa 
Co., 32 id. 106.

The peculiar origin of the title to the “ Half-breed Sac an 
Fox reservation,” in the peninsula lying between the river 
Mississippi and Des Moines, did not take it out of the genera 
rule. This was so held in Haight v. The City of Keokuk, supra.
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That case was nearly identical with the present as respects the 
claim of the adjoining proprietor to the title of the land in 
Water Street and on the river bank. Haight contested the 
right of the city to control the wharf along said street, claim-
ing, by virtue of his fee-simple title, the right to erect a private 
wharf and to receive the emoluments thereof. His claim was 
overruled, and on the question of title the court said: —

“ According to the case of McManus v. Carmichael, then, Haight 
owns the soil to high water only. But here is interposed the argu-
ment, that this land is not held under the United States by the 
usual manner of grants, that is, by patent, after a survey, and 
described by section, town, and range. This is true; but yet it 
will not affect the extent of the complainant’s right. The grant to 
the half-breeds was to them as persons and not as a political body. 
The political jurisdiction remained in the United States. - Had the 
grant been to them as a political society, it would have been a 
question of boundary between nations or States, and then the line 
would have been the medium filum aquae, as it is now between 
Iowa and Illinois. . . . The grant was to them as individuals, — as 
tenants in common, — and is to be construed as any other grant or 
sale to individuals.”

The court then goes on to refer to various cases to show 
that the government cannot convey the land between high 
and low water on the public or navigable rivers, but that this 
space belongs to the State; citing Mayor of Mobile v. Eslava, 
9 Port. 578; 16 Pet. 234; Pollard's Lessee v. Hagan, 3 How. 
212. y

It is generally conceded that the riparian title attaches to 
subsequent accretions to the land effected by the gradual and 
imperceptible operation of natural causes. But whether it 
attaches to land reclaimed by artificial means from the bed of 
. e river, or to sudden accretions produced by unusual floods, 
is a question which each State decides for itself. By the com-
mon law, as before remarked, such additions to the land on 
^aviga^ le waters belong to the crown ; but as the« only waters 

cognized in England as navigable were tide-waters, the rule 
th 8 ° ^en exPressed as applicable to tide-waters only, although 

rvoi°n ru^e wou^ equally apply to navigable waters 
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above the flow of the tide; that reason being, that the public 
authorities ought to have entire control of the great passage-
ways of commerce and navigation, to be exercised for the pub-
lic advantage and convenience. The confusion of navigable 
with tide water, found in the monuments of the common law, 
long prevailed in this country, notwithstanding the broad 
differences existing between the extent and topography of the 
British island and that of the American continent. It had the 
influence for two generations of excluding the admiralty juris-
diction from our great rivers and inland seas; and under the 
like influence it laid the foundation in many States of doctrines 
with regard to the ownership of the soil in navigable waters 
above tide-water at variance with sound principles of public 
policy. Whether, as rules of property, it would now be safe to 
change these doctrines where they have been applied, as before 
remarked, is for the several States themselves to determine. 
If they choose to resign to the riparian proprietor rights which 
properly belong to them in their sovereign capacity, it is not 
for others to raise objections. In our view of the subject the 
correct principles were laid down in Martin y. Waddell, 16 Pet. 
367, Pollard's Lessee v. Hagan, 3 How. 212, and G-oodtitleN. 
Kibbe, 9 id. 471. These cases related to tide-water, it is true; 
but they enunciate principles which are equally applicable to 
all navigable waters. And since this court, in the case of The 
Grenesee Chief, 12 id. 443, has declared that the Great Lakes and 
other navigable waters of the country, above as well as below 
the flow of the tide, are, in the strictest sense, entitled to the 
denomination of navigable waters, and amenable to the admi-
ralty jurisdiction, there seems to be no sound reason for ad er 
ing to the old rule as to the proprietorship of the beds an 
shores of such waters. It properly belongs to the States by 
their inherent sovereignty, and the United States has wise y 
abstained from extending (if it could extend) its survey an 
grants beyond the limits of high water. The cases in w ic 
this court has seemed to hold a contrary view depende , as 
most cases must depend, on the local laws of the States m w 
the lands were situated. In Iowa, as before stated, ^h® m0 
correct rule seems to have been adopted after a most ela ora 
investigation of the subject.
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The exhaustive examination of this question by the Supreme 
Court of Iowa in 1856, in the case of McManus v. Carmichael, 
3 Iowa, 1, really leaves nothing to be said. The precise point 
was directly before the court, — namely,whether the title of the 
riparian proprietor extends below high water, in the Mississippi 
River; and it was decided that it does not. This decision has 
been followed by subsequent cases, especially the cases of 
Haight v. The City of Keokuk, 4 id. 199; and Tomlin v. Dubuque 
Railroad Co., 32 id. 106.

But whatever may be the true rule on this vexed question, 
and whether we rightly comprehend the Iowa decisions or not, 
we have no doubt that the city authorities of Keokuk, repre-
senting the public, had the right to widen and improve Water 
Street to any extent on the river side, by filling in - below high 
water, and building wharves and levees for the public accom-
modation. By the charter of the city, passed Dec. 13, 1848, it 
was provided, —

“ Sect . 14. That the city council shall have power ... to 
establish and constitute landing-places, wharves, docks, and basins 
in said city, at or on any of the city property, and fix the rates of 
landing, wharfage, and dockage of all steamboats, boats, rafts, and 
other water-crafts, and of all goods, wares, merchandise, produce, 
and other articles that may be moored at, landed on, or taken from 
any landing, wharf, dock, or basin belonging to said city.”

Sect . 16. That the city council shall have power ... to 
license and establish ferries across the Mississippi River from said 
city to the opposite shore, to fix the rates of the same.” . . .

ect . 22. Ihe city council shall have exclusive power to estab- 
is and regulate the grade of wharves, streets, and banks along the 

ississippi River, within the corporate limits of said city.”

And by a supplement, passed J an. 22,1853, it was provided, — 

p t Th6 8a^d Keokuk shall have the power to 
a is and regulate wharf or wharves in said city, and more par- 
u ar y to use the whole of Water Street for said purpose.” . . .

Sh°uld be concededthe title of the plaintiff 
sidp f ground reclaimed and filled in by the city out- 
to th e original high water, it was a bare legal title, subject 

pn ic easement and use, not only for street purposes, 
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but for the purposes of wharves, landings, and levees. A street 
bordering on the river, as this did, according to the plan of the 
town adopted by the decree of partition, must be regarded as 
intended to be used for the purposes of access to the river, and 
the usual accommodations of navigation in such a connection. 
This subject is discussed in Haight’s case, where the court 
said, —

“ One further thought, presented by the petitioner, should be 
noticed. It is, that if this ground is dedicated to the public, it is 
as a street only; and that if his- rights are subject to the public 
uses, they are so subject to the use of it only as a street or high-
way, and not as a wharf, and that it is named and called a street 
and not a wharf. He claims that the object of a street is for pas-
sage, for travelling over, and not to land or deposit goods upon. 
This is taking a very narrow and close view. The streets of a town 
are fairly subject to many purposes to which a highway in the 
country would not be. More regard should be paid to the object 
and purpose than to the name. The ways of a town would be of 
comparatively little use if the citizens and traders could not deposit 
their goods in them temporarily, in their transit to the storehouse; 
and so of other things, and so it is of the wharf. If goods cannot 
be deposited upon it in preparation for shipping them, or unladen 
upon it from boats and vessels, why is a town located near the river 
upon land which, in other respects, is inconvenient, and is expen-
sive to grade, to bring into form and order, and to keep in repair, 
instead of upon an even prairie, requiring no such trouble and 
outlay ? ”

On the general question as to the rights of the public in a 
city street, we cannot see any material difference in principle 
with regard to the extent of those rights, whether the fee is 
in the public or in the adjacent land-owner, or in some thir 
person. In either case, the street is legally open and free for 
the public passage, and for such other public uses as are nece 
sary in a city, and do not prevent its use as a thoroughfare, 
such as the laying of water-pipes, gas-pipes, and the like; an , 
according to the laws of Iowa (which must be taken to govern 
the case), it may be occupied by those improved iron ways 
for public passage which modern skill has devised, and w 
the advance of general improvement requires. It canno 
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denied that horse-railroads have contributed immensely to the 
public convenience in furnishing a rapid, cheap, and convenient 
means of communication between different parts of large towns, 
and have greatly promoted their increase and growth in wealth 
and population. By the accommodation which they afford, the 
citizen can reside miles from his shop or place of business. 
Though attended with some inconveniences, they have greatly 
added to the efficiency of the public thoroughfares, and have 
more than doubled their capacity for travel and transportation.

So other railways coming to cities add greatly to their popu-
lation and wealth, and furnish greatly increased facilities of 
communication with other portions of the country.

In Iowa, by the act called the “ Right of Way Act,” found in 
the Code of 1851, sect. 735, it is declared that, — •

“ The county court may also grant licenses for the construction of 
any canal or railroad, or any macadamized or plank-road, or any other 
improvement of a similar character, or any telegraph line, to keep 
the same up for a period not exceeding fifty years, and to use for 
this purpose any portion of the public highway or other property, 
public or private, if necessary: Provided, such use shall not obstruct 
the highway.” Iowa Revision of 1860, p. 206.

By the construction given to this act by the Supreme Court 
of the State, railroads, especially when located and constructed 
under municipal regulation and control, are not regarded as 
obstructions to a highway in the legal sense, nor as creating, 
when laid thereon, any injury to the proprietors of the adjacent 
lands, for which they are entitled to compensation. The cases 
referred to by the Circuit Court (which are given below) 
abundantly demonstrate this conclusion, and no elaborate dis- 
«mssion of the subject is required from us. See Milburn v. Cedar 
Rapids, 12 Iowa, 249-260 ; Clinton v. Cedar Rapids $ Mo. Rail 
road Co., 24 id. 455; Tomlin v. Dubuque Railroad Co., 32 id. 106 ; 
Chicago, Newton, $ 8. W. Railroad Co., 36 id. 299; Cook v.

of Burlington, id. 357; Clinton v. Clinton Lyon Railroad 
n ’ Ingraham et al. v. Chicago, Dubuque, dr Minn.
Radroad Co., 38 id. 669.

®ases cited, it is true, are generally those in which the 
e streets was in the cities respectively, as is commonly 
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the case in Iowa. But in Haight’s case, in 4 Iowa, the very 
street now in question was under consideration, and the plaintiff 
Jiad the same title as that of the plaintiff in the present case; 
and the principles laid down in all the later cases apply as well 
where the title of the soil is in the adjacent proprietor as where 
it is in the city or a third party. And, as before remarked, we 
can perceive no well-founded difference in principle between 
the one and the other as to the rights of the public.

The Circuit Court is clearly correct, however, in holding 
that the construction of a permanent freight depot in Water 
Street was an unauthorized and improper occupation of that 
street. It was a total obstruction of the passage; and this, as 
we have said, cannot be created or allowed. It is subversive of, 
and totally repugnant to, the dedication of the street, as well as 
to the rights of the public.

We also concur in the view taken by the Circuit Court as to 
the reasonableness of the erection of the packet depot in the 
place where it is located. It is a necessary adjunct to the 
steamboat landing, and the use of the wharf and levee for 
the purposes of navigation, and does not occupy any portion of 
the original street. It is a public use of the river bank, which 
is absolutely necessary to the use of the river as a navigable 
water. The erection of levees, wharves, and other accommo-
dations on the very ground appropriated to such purposes by 
the original plot of the town, or, stronger still, on ground made 
and reclaimed from the bed of the river adjoining the street 
thus appropriated, and in enlargement thereof, is clearly within 
the powers of the city authorities as laid down in the cases 
referred to. Judgment affirmed.

Mr . Jus tic e  Miller  did not sit in the case, nor take any 
part in deciding it.
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Firs t  National  Bank  of  Was hing ton  v . Whitman .

1. The payee of a check before it is accepted by the drawee cannot maintain an 
action upon it against the latter, as there is ,no privity of contract between 
them. So held, where a check of the Treasurer of the United States upon 
a national bank duly designated as a depositary of the public money, hav-
ing been paid upon an unauthorized indorsement of the name of the payee, 
suit to recover the amount of the check was brought by its true owner 
against the bank.

2. The rights of the parties are not changed by the fact that, on a settlement of 
accounts between the Treasurer and the bank, the check, on the supposi-
tion that it had been properly paid, was credited to the bank. Such an 
error does not affect the real state of the accounts ; when it is discovered, 
they are open to correction.

3. Payment to a stranger upon an unauthorized indorsement does not operate 
as an acceptance of the check, so as to authorize an action by the real 
owner to recover its amount as upon an accepted check.

Error  to the Supreme Court of the District of Columbia. 
The facts are stated in the opinion of the court.
Argued by Mr. A. Gr. Riddle and Mr. F. Miller for the 

plaintiff in error, and by Mr. S. Shellabarger and Mr. J. Daniels 
for the defendant in error.

Mr . Just ice  Hunt  delivered the opinion of the Court.
This action is brought against the First National Bank of 

Washington to recover the amount of a check drawn upon it 
by Mr. Spinner, Treasurer of the United States, for $3,414, 
dated March 9, 1867. The check is in this form, viz.: —

“ Draft No. 9,243 on War Warrant No. 915.
$3,414.] Treas ury  of  the  Unite d  Sta tes ,

“Wash ingt on , March 9, 1867.
Pay to the order of Mrs. E. S. Kimbro, three thousand three 

1867^^ an^ ^ourteen dollars. No. 9,243. Registered March 9,

“ Issued on requisition No.----- . $3,414.
“ S. B. Colby ,

“ Register of the Treasury.
“ F. E. Spinn er ,

“ Treasurer of the United States.
“To the First National Bank of Washington, D. C.”
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It was indorsed in the name of Mrs. Kimbro without 
authority, and the amount of it was paid by the bank to an 
unauthorized holder. It appears from the testimony of 
Mr. Tayler, first comptroller of the treasury, that the funds 
of the government deposited by the Treasurer in a national 
bank are treated by the government, for the purposes of keep-
ing accounts, as in the Treasurer’s own charge and custody; 
that they are charged to him, and that payments made are 
credited to him, and that he is chargeable precisely as if the 
funds had been in his own office, and that he had power to 
make the check in question.

We may, therefore, simplify the case by eliminating from its 
consideration all reference to the United States, and consider 
the transaction as between Mr. Spinner, as an individual, and 
the bank, as his depositary, and Mrs. Kimbro, as the payee of 
his check.

The question is this: Can the payee of a check, whose in-
dorsement has been forged or made without authority, and 
when payment has been made by the bank on which it was 
drawn, upon such unauthorized indorsement, maintain a suit 
against the bank to recover the amount of the check? We 
think it is clear, both upon principle and authority, that the 
payee of a check unaccepted cannot maintain an action upon it 
against the bank on which it is drawn. The careful and well- 
reasoned opinion of Mr. Justice Davis in delivering the judg-
ment of this court in Bank of the Republic v. Millard, 10 Wall. 
152, leaves little to add upon this subject by way of illustration 
or authority. In that case a paymaster of the army made Ins 
check on the Bank of the Republic to the order of Captain 
Millard for $859, due to him for arrears of pay as an officer of 
the army. The bank paid the amount of the check upon a 
forged indorsement of Millard’s name. Recovering the check 
and exposing the forgery, Millard demanded payment to him-
self, and, upon refusal, brought his action against the ban 
This court held that the action could not be maintained, upon 
the principle that there was no privity between the bank an 
Millard. The bank’s contract was with the paymaster only, 
and to him only was its duty. It received no money from 1 i 
lard. It never promised Millard to pay him any money.
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had no money belonging to him. It received money from the 
paymaster, upon an agreement that it would return it to him 
when called for by him in person, or that it would pay it upon 
his checks. But it made no such agreement, or any agreement, 
with Millard. For a failure of duty in this respect it was re-
sponsible to the paymaster, with whom it made the contract, 
and to no one else. If the check was not paid, the arrears of 
pay to Millard were not paid, and his claim upon the govern-
ment or the paymaster was not impaired by the giving of the 
check, which, being presented in due time, was not paid. He 
was still entitled to demand his arrears.

That case is a perfect and complete authority upon the 
question stated. See also Artuer v. Bank, 46 N. Y. 82.

Nor is this principle confined to checks or bills. Thus, in 
Ashley v. Dixon, 48 N. Y. 430, it was held that if A. be under 
a contract to sell property to B., and C. persuade A. to sell the 
property to him, no action lies by B. against C. There is no 
privity of contract between C. and B., but the remedy of the 
latter is against A. only.

It is not to be doubted, however, that it is within the power 
of the bank to render itself liable to the holder and payee of 
the check. This it may do by a formal acceptance written 
upon the check, in which case it stands to the holder in the 
position of a drawer and acceptor of a bill of exchange. Mer-
chants' Bank v. State Bank, 10 Wall. 604; Espy v. Bank of 
Cincinnati, 18 id. 604.

It may accomplish the same result by writing upon it the 
word “ good, or any similar words which indicate a statement 
y it that the drawer has funds in a bank applicable to the 

payment of the check, and that it will so apply them. Cook v. 
tate Bank of Boston, 52 N. Y. 96. And such certificate, it is 

sai , discharges the drawer. As to him it amounts to a pay-
ment. Bank v. Leach, 52 N. Y. 350; Meads v. Merchants' 
Bank 25 id. 143; 9 Met. 311; 2 Duer, 121. Whether this 
erh cate.be obtained by the drawer before the check is deliv- 
e , and is thus made an inducement to the payee to receive 
e same, or whether it is made upon the application of the 

P^yee or his security, is of no importance. It is a contract 
gnized by the law, valid in its character, which essentially 
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changes the position of the parties. The privity of contract 
with the drawee, which before pertained to the drawer alone, is 
now imparted to the payee, and the duty which before existed 
only to the drawer now exists to the payee.

It is said that this fact of a contract between the payee and 
drawee exists in the present case. The testimony of Mr. Ar-
nold is referred to, to the effect that in April, 1867, the bank 
made its weekly statement to Mr. Spinner of deposits received 
and payments made, returning the draft of Mrs. Kimbro as 
paid on the 22d of that month, and that in the statement 
the amount of the draft was entered to the credit of the 
bank.

There is no suggestion in the evidence that either the bank 
or Mr. Spinner knew that the indorsement of the payee was 
unauthorized. The bank, we assume, would not knowingly 
subject itself to the dangers and liabilities resulting from mak-
ing payment to one not authorized to receive it. We assume, 
also, as we are bound in justice to it to do, that it would not 
ask Mr. Spinner to give credit for a payment that it knew to 
have been illegally made, and that it would not attempt to 
deceive him into the belief that a pretended indorsement was 
a real one. It comes to this, then, that, upon a settlement of 
accounts between them, a credit was by mistake allowed to the 
bank to which it was not entitled. The law is, that neither 
party is to be benefited or to be injured by the mistake. The 
bank must refund the amount by handing over the sum, or by 
crediting the same to Mr. Spinner in his next account. Mis-
takes in bank accounts are not uncommon. They occur both 
by unauthorized or pretended payments, as well as by the 
omission to give credit for sums deposited. When discovered, 
the mistake must be rectified, and an ordinary writing up of a 
bank-book, with a return of vouchers or a statement of accounts, 
precludes no one from ascertaining the truth and claiming its 
benefit. Story, Eq. Bl., sects. 799-801; Story, Eq. Jur., sects. 
523, 527; Bucklin v. Chaplin, 1 Lans. 443; Bruen v. Sow, 
2 Barb. 586 ; Bullock v. Boyd, 2 Edw. 293. We cannot per-
ceive that such a mistaken recognition of the validity of the 
payment of this check can create an additional or different 
contract between the bank and the owner of the draft.
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It is further contended that such an acceptance of the check 
as creates a privity between the payee and the bank is estab-
lished by the payment of the amount of this check in the 
manner described. This argument is based upon the erroneous 
assumption that the bank has paid this check. If this were 
true, it would have discharged all of its duty, and there would 
be an end of the claim against it. The bank supposed that it 
had paid the check; but this was an error. The money it paid 
was upon a pretended and not a real indorsement of the name 
of the payee. The real indorsement of the payee was as nec-
essary to a valid payment as the real signature of the drawer : 
and in law the check remains unpaid. Its pretended payment 
did not diminish the funds of the drawer in the bank, or put 
money in the pocket of the person entitled to the payment. 
The state of the account was the same after the pretended 
payment as it was before.

We cannot recognize the argument that a payment of the 
amount of a check or sight draft under such circumstances 
amounts to an acceptance, creating a privity of contract with 
the real owner. It is difficult to construe a payment as an ac-
ceptance under any circumstances. The two things are essen-
tially different. One is a promise to perform an act, the other 
an actual performance. A banker or an individual may be 
ready to make actual payment of a check or draft when pre-
sented, while unwilling to make a promise to pay at a future 
time. Many, on the other hand, are more ready to promise to 
pay than to meet the promise when required. Thfe difference 
between the transactions is essential and inherent.

ithout discussing the other questions argued, we are of the 
opinion, for the reasons given, that the plaintiff below was not 
entitled to recover.

Judgment reversed, and cause remanded for a new trial, or for 
further proceedings as the parties may be advised to
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Ex Part e Flipp in .

1. This court cannot, by mandamus, compel an inferior court to reverse a decision 
made by it in the exercise of its legitimate jurisdiction.

2. McCargo v. Chapman, 20 How. 555, so far as it conflicts with this doctrine, 
disapproved.

Petiti on  for a writ of mandamus to the Circuit Court of 
the United States for the Western District of Tennessee.

Talmadge E. Brown, having a decree in the Circuit Court of 
the United States for the Western District of Tennessee against 
the city of Memphis, made application on the law side of that 
court for a mandamus requiring the city and its mayor and 
general council to levy and collect a tax for the payment of the 
amount due him. In this application the name of the person 
then holding the office of mayor was given, and also the names 
of the persons who constituted the general council. An alter-
native writ was issued ; and the parties named all appeared by 
the city attorney, and showed cause against the application. 
March 30,1875, a final judgment was entered in the cause, “ by 
which it was ordered and adjudged that a peremptory writ of 
mandamus should issue, commanding the city of Memphis and 
its said general council to proceed each year, for the then ensu-
ing three years, 1875,1876, and 1877, to levy a tax, in addition 
to all other taxes allowed by law to be levied, sufficient in 
amount to realize $125,000 each year for the years 1875 and 
1876, and for the year 1877 to realize a sum sufficient to pay 
whatever sum might then remain unpaid of the said decree. 
It was further ordered that the clerk of said court, whenever 
the said Brown should request the same, should issue each year, 
during the years 1875, 1876, and 1877, respectively, a peremp-
tory writ of mandamus, in accordance with said judgment, to 
be served on the city of Memphis and its mayor and genera 
council, in the manner prescribed by law.”

Flippin became mayor of the city, and the other petitioners 
members of the general council, Jan. 15, 1876. The c er 
of the court, at the request of Brown, issued, May 24, a per 
emptory writ, returnable the fourth Monday in November, 
directed to the city and to the petitioners by name, as mayor 
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and members of the general council, requiring them to levy the 
adjudged tax for the year 1876. Nov. 27, 1876, the peti-
tioners moved the court “ to set aside and quash ” this writ, 
for the reason, in substance, that they were not parties to the 
judgment upon which it was issued. This motion was denied 
Dec. 14, 1876; and the court, by proceeding against the peti-
tioners for contempt in failing to obey the writ, is now endeav-
oring to compel them to perform the duties which the judgment 
enjoined upon the city and its mayor and general council.

Pending these proceedings, this application is made here for a 
mandamus requiring the judge of the Circuit Court to quash 
the writ.

Mr. IT. K P. Humes and Mr. 8. P. Walker for the relators.
The proceeding by mandamus in this court is the proper and 

only remedy of the relators.
An order of the Circuit Court, quashing or refusing to quash 

a writ, cannot be reviewed on a writ of error. Mountz v. Hodg-
son, 4 Cranch, 324; Boyle v. Zacharie, 6 Pet. 648 ; Toland 
v. Sprague, 12 id. 300; McCargo v. Chapman, 20 How. 555.

In the latter case, this court declared that if an execution 
should be issued, not authorized by the judgment, and the court 
below should refuse to quash it, a mandamus would seem to be 
the proper remedy. “ It is a writ which may be issued to in-
ferior courts and magistrates, to require them to execute that 
justice which the party is entitled to, and which by law they 
are enjoined to do, and where there is no other remedy.”

Ordinarily, this court will not do more than compel the 
ircuit Court to act, and render some judgment, in a case of 

w ich it has improperly refused to take jurisdiction. Railroad 
ompany v. Wiswall, 23 Wall. 507; Insurance Company v.

Comstock, 16 id. 270.
While a mandamus will not lie to control the judicial discre- 

ion of the Circuit Court, by dictating what judgment it shall 
n er, it is the appropriate- means of preventing the execution 
a writ sued out by order of an inferior court against persons 

not parties to the proceeding.
William M. Randolph, contra.

exec t• Circuit Court, refusing to quash a writ in
°n o a judgment or a decree which is final, is not subject 
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to revision or reversal by mandamus by any other court. Ex 
parte Newman, 14 Wall. 152 ; Ex parte De Groot, 6 id. 497; 
United States v. Addison, 22 How. 174.

. The discretion of the court below was invoked and exercised, . 
and no other court has authority to supervise its action. High 
on Extraordinary Legal Remedies, sects. 156, 176, and the cases 
cited ; Wylie v. Cox, 14 How. 1; Connor v. Peugh, 18 id. 394; 
Warren v. Norton, 20 id. 448; The Secretary v. Me Garrahan, 
9 Wall. 298; Litchfield v. The Register and Receiver, id. 575.

Mr . Chie f  Just ice  Waite  delivered the opinion of the 
court.

The writ of which the petitioners complained was one of 
execution to carry into effect the judgment in the original suit 
for the mandamus. “ The jurisdiction of a court is not ex-
hausted by the rendition of its judgment, but continues until 
the judgment is satisfied.” Wayman v. Southard, 10 Wheat. 
23. u Process subsequent to judgment is as essential to juris-
diction as process anterior to judgment, else the judicial power 
would be incomplete and entirely inadequate to the purposes 
for which it was conferred by the Constitution.” Riggs v> 
Johnson County, 6 Wall. 187. But if the court has jurisdiction 
to issue process, it has necessarily jurisdiction to decide as to its 
appropriate form. Here the process has been issued; and the 
court, upon motion, has decided that it was good in form, and 
ought not to be quashed. Of this decision the petitioners com-
plain, and seek to have it reversed. This we cannot do by man-
damus. Under that form of proceeding we may compel an 
inferior court to decide upon a matter within its jurisdiction 
and pending before it for judicial determination, but we cannot 
control its decision. Neither can we in that way compel the 
inferior court to reverse a decision which it has made in the ex-
ercise of its legitimate jurisdiction. That is the office of a writ 
of error or an appeal, in cases to which such proceeding applies, 
but not of a writ of mandamus. If there is any thing in the 
case of Me Cargo v. Chapman, 20 How. 555, to the contrary o 
this, it is disapproved. Petition denied.
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Crom we ll  v . Coun ty  of  Sac .

1. The difference between the effect of a judgment as a bar or estoppel against 
the prosecution of a second action upon the same claim or demand, and its 
effect as an estoppel in another action between the same parties upon a dif-
ferent claim or cause of action, stated. In the former case, the judgment, 
if rendered upon the merits, constitutes an absolute bar to a subsequent 
action. It is a finality as to the claim or demand in controversy, concluding 
parties and those in privity with them, not only as to every matter which 
was offered and received to sustain or defeat the claim or demand, but as to 
any other admissible matter which might have been offered for that purpose. 
But where the second action between the same parties is upon a different 
claim or demand, the judgment in the prior action operates as an estoppel 
only as to those matters in issue or points controverted, upon the determina-
tion of which the finding or verdict was rendered.

2. In an action against a county in Iowa upon certain interest coupons originally 
attached to bonds issued by the county for the erection of a court-house, it 
was found and determined that the bonds were void as against the county 
in the hands of parties who did not acquire them before maturity for value; 
and, inasmuch as the plaintiff in that action had not proved that he had 
given such value, it was adjudged that he was not entitled to recover. 
Held, that the judgment did not estop the plaintiff, holding other bonds 
of the same series, and other coupons attached to the same bonds as the 
coupons in the original action, from showings in a second action against 
the county, that he acquired such other bonds and coupons for value before 
maturity.

3. The finding in one action that the plaintiff therein is the holder and owner 
of certain coupons in suit does not estop the defendant from showing, in 
another actidn, that such plaintiff prosecuted the first action for the use and 
benefit of the plaintiff in the second action. The finding only establishes 
the fact that such plaintiff held the legal title to the coupons, which was 
sufficient for the purpose of the action, and was not inconsistent with an 
equitable and beneficial interest in another.

Err or  to the Circuit Court of the United States for the 
District of Iowa.

The action was on certain bonds and coupons thereto at- 
tached, issued by the county of Sac, in the State of Iowa. 

e facts are sufficiently stated in the opinion of the court, 
ca 6 ^en^an^ Stained judgment, and the plaintiff brought the

John N, Rogers for the plaintiff in error.
r. G-alusha Parsons^ contra.

• Jus tic e Field  delivered the opinion of the court.
is was an action on four bonds of the county of Sac, in 
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the State of Iowa, each for $1,000, and four coupons for 
interest, attached to them, each for $100. The bonds were 
issued in 1860, and were made payable to bearer, in the 
city of New York, in the years 1868, 1869, 1870, and 1871, 
respectively, with annual interest at the rate of ten per cent 
a year.

To defeat this action, the defendant relied upon the estoppel 
of a judgment rendered in favor of the county in a prior action 
brought by one Samuel C. Smith upon certain earlier maturing 
coupons on the same bonds, accompanied with proof that the 
plaintiff Cromwell was at the time the owner of the coupons 
in that action, and that the action was prosecuted for his sole 
use and benefit.

The questions presented for our determination relate to the 
operation of this judgment as an estoppel against the prosecu-
tion of the present action, and the admissibility of the evidence 
to connect the present plaintiff with the former action as a real 
party in interest.

In considering the operation of this judgment, it should be 
borne in mind, as stated by counsel, that there is a difference 
between the effect of a judgment as a bar or estoppel against 
the prosecution of a second action upon the same claim or de-
mand, and its effect as an estoppel in another action between the 
same parties upon a different claim or .cause of action. In the 
former case, the judgment, if rendered upon the merits, consti-
tutes an absolute bar to a subsequent action. It is a finality as 
to the claim or demand in controversy, concluding parties and 
those in privity with them, not only as to every matter which 
was offered and received to sustain or defeat the claim or de-
mand, but as to any other admissible matter which might have 
been offered for that purpose. Thus, for example, a judgment 
rendered upon a promissory note is conclusive as to the validity 
of the instrument and the amount due upon it, although it be 
subsequently alleged that perfect defences actually existed, o 
which no proof was offered, such as forgery, want of considera-
tion, or payment. If such defences were not presented in t e 
action, and established by competent evidence, the subsequnn 
allegation of their existence is of no legal consequence, 
judgment is as conclusive, so far as future proceedings at aw 
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are concerned, as though the defences never existed. The 
language, therefore, which is so often used, that a judgment 
estops not only as to every ground of recovery or defence act-
ually presented in the action, but also as to every ground which 
might have been presented, is strictly accurate, when applied to 
the demand or claim in controversy. Such demand or claim, 
having passed into judgment, cannot again be brought into liti-
gation between the parties in proceedings at law upon any 
ground whatever.

But where the second action between the same parties is 
upon a different claim or demand, the judgment in the prior 
action operates as an estoppel only as to those matters in issue 
or points controverted, upon the determination of which the 
finding or verdict was rendered. In all cases, therefore, where 
it is sought to apply the estoppel of a judgment rendered upon 
one cause of action to matters arising in a suit upon a different 
cause of action, the inquiry must always be as to the point or 
question actually litigated and determined in the original 
action, not what might have been thus litigated and deter-
mined. Only upon such matters is the judgment conclusive in 
another action.

The difference in the operation of a judgment in the two 
classes of cases mentioned is seen through all the leading 
adjudications upon the doctrine of estoppel. Thus, in the case 
of Outram v. Morewood^ 3 East, 346, the defendants were held 
estopped from averring title to a mine, in an action of trespass 
for digging out coal from it, because, in a previous action for a 
similar trespass, they had set up the same title, and it had been 
etermined against them. In commenting upon a decision 

cited in that case, Lord Ellenborough, in his elaborate opinion, 
said. It is not the recovery, but the matter alleged by the 
Party, and upon which the recovery proceeds, which creates 

e estoppel. The recovery of itself in an action of trespass is 
n y a bar to the future recovery of damages for the same 
W^t es^°PPe^ precludes parties and privies from 

wh‘ T con^rary ^hat point or matter of fact,
th + aV*ng been once distinctly put, in issue by them, or by 

q6. ° ^bey are privy in estate or law, has been, on 
issue joined, solemnly found against them.” And in the 

v o l . iv, 23
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case of Gardner v. Buckbee, 3 Cowen, 120, it was held by the 
Supreme Court of New York that a verdict and judgment in 
the Marine Court of the city of New York, upon one of two 
notes given upon a sale of a vessel, that the sale was fraudu-
lent, the vessel being at the time unseaworthy, were conclusive 
upon the question of the character of the sale in an action 
upon the other note between the same parties in the Court of 
Common Pleas. The rule laid down in the celebrated opinion 
in the case of the Duchess of Kingston was cited, and fol-
lowed : “ That the judgment of a court of concurrent jurisdic-
tion directly upon the point is as a plea a bar, or as evidence 
conclusive between the same parties upon the same matter 
directly in question in another court.”

These cases, usually cited in support of the doctrine that the 
determination of a question directly involved in one action is 
conclusive as to that question in a second suit between the 
same parties upon a different cause of action, negative the 
proposition that the estoppel can extend beyond the point 
actually litigated and determined. The argument in these 
cases, that a particular point was necessarily involved in the 
finding in the original action, proceeded upon the theory that, 
if not thus involved, the judgment would be inoperative as an 
estoppel. In the case of Miles v. Caldwell, reported in the 
2d of Wallace, a judgment in ejectment in Missouri, where 
actions of that kind stand, with respect to the operation of a 
recovery therein, as a bar or estoppel, in the same position as 
other actions, was held by this court conclusive, in a subsequent 
suit in equity between the parties respecting the title, upon 
the question of the satisfaction of the mortgage under which 
the plaintiff claimed title to the premises in the ejectment, 
and the question as to the fraudulent character of the mortgage 
under which the defendant claimed, because these questions 
had been submitted to the jury in that action, and had been 
passed upon by them. The court held, after full consideration, 
that in cases of tort, equally as in those arising upon contract, 
where the form of the issue was so vague as not to show t e 
questions of fact submitted to the jury, it was competent to 
prove by parol testimony what question or questions of ac 
were thus submitted and necessarily passed upon by them, an 
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by inevitable implication also held that, in the absence of proof 
in such cases, the verdict and judgment were inconclusive, 
except as to the particular trespass alleged, whatever possible 
questions might have been raised and determined.

But it is not necessary to take this doctrine as a matter of 
inference from these cases. The precise point has been ad-
judged in numerous instances. It was so adjudged by this 
court in the case of The Washington, Alexandria, George-
town Steam Packet Co. v. Sickles, reported in the 24th of 
Howard. In that case, an action was brought upon a special 
parol contract for the use of Sickles’s cut-off for saving fuel in 
the working of steam-engines, by which the plaintiffs, who had 
a patent for the cut-off, were to attach one of their machines to 
the engine of the defendants’ boat, and were to receive for its use 
three-fourths of the saving of fuel thus produced, the payments 
to be made from time to time when demanded. To ascertain 
the saving of fuel an experiment was to be made in a specified 
manner, and the result taken as the rate of saving during the 
continuance of the contract. The plaintiffs in their declara-
tion averred that the experiment had been made, at the rate of 
saving ascertained, and that the cut-off had been used on the 
boat until the commencement of the suit. In a prior action 
against the same defendant for an instalment due, where the 
declaration set forth the same contract in two counts, the first 
of which was similar to the counts in the second action, and 
also the common counts, the plaintiffs had obtained verdict 
and judgment; and it was insisted that the defendant was 
estopped by the verdict and judgment produced from proving 
that there was no such contract as that declared upon, or that 
no saving of fuel had been obtained, or that the experiment 
was not made pursuant to the contract, or that the verdict was 
rendered upon all the issues, and not upon the first count 
specially. The Circuit Court assented to these views, and 
exc uded the testimony offered by the defendants to prove 

os® facts. But this court reversed the decision, and held that 
c efendants were not thus estopped.

M . The record produced by the plaintiffs,” said the court, 
$ owed that the first suit was brought apparently upon the 
ame contract as the second, and that the existence and validity 
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of that contract might have been litigated. But the verdict 
might have been rendered upon the entire declaration, and 
without special reference to the first count. It was competent 
to the defendants to show the state of facts that existed at the 
trial, with a view to ascertain what was the matter decided 
upon by the verdict of the jury. It may have been that there 
was no contest in reference to the fairness of the experiment, 
or to its sufficiency to ascertain the premium to be paid for the 
use of the machine at the first trial, or it may have been that 
the plaintiffs abandoned their special counts and recovered 
their verdict upon the general counts. The judgment rendered 
in that suit, while it remains in force, and for the purpose of 
maintaining its validity, is conclusive of all the facts properly 
pleaded by the plaintiffs ; but when it is presented as testimony 
in another suit, the inquiry is competent whether the same issue 
has been tried and settled by it.”

It is not believed that there are any cases going to the extent 
that because in the prior action a different question from that 
actually determined might have arisen and been litigated, 
therefore such possible question is to be considered as excluded 
from consideration in a second action between the same parties 
on a different demand, although loose remarks looking in that 
direction may be found in some opinions. On principle, a point 
not in litigation in one action cannot be received as conclusively 
settled in any subsequent action upon a different cause, because 
it might have been determined in the first action.

Various considerations, other than the actual merits, may 
govern a party in bringing forward grounds of recovery or 
defence in one action, which may not exist in another action 
upon a different demand, such as the smallness of the amount 
or the value of the property in controversy, the difficulty o 
obtaining the necessary evidence, the expense of thé litigatioh, 
and his own situation at the time. A party acting upon con 
siderations like these ought not to be precluded from contesting 
in a subsequent action other demands arising out of the same 
transaction. A judgment by default only admits for the pur 
pose of the action the legality of the demand or claim in sui 
it does not make the allegations of the declaration or comp am 
evidence in an action upon a different claim. The déclara 10 
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may contain different statements of the cause of action in 
different counts. It could hardly be pretended that a judgment 
by default in such a case would make the several statements 
evidence in any other proceeding. Boyleau v. Rutlin, 2 Exch. 
665, 681; Hughes v. Alexander, 5 Duer, 493.

The case of Howlett v. Tarte, 10 C. B. N. S. 813, supports this 
view. That was an action for rent, under a building agree-
ment. The defendant pleaded a subsequent agreement, chang-
ing the tenancy into one from year to year, and its determination 
by notice to quit before the time for which the rent sued for 
was alleged to have accrued. The plaintiff replied that he had 
recovered a judgment in a former action against the defendant 
for rent under the same agreement, which had accrued after the 
alleged determination of the tenancy, in which action the de-
fendant did not set up the defence pleaded in the second action. 
On demurrer, the replication, after full argument, was held bad. 
In deciding the case, Mr. Justice Willes said: “ It is quite right 
that a defendant should be estopped from setting up in the same 
action a defence which he might have pleaded, but has chosen 
to let the proper time go by. But nobody ever heard of a de-
fendant being precluded from setting up a defence in a second 
action because he did not avail himself of the opportunity of 
setting it up in the first action. ... I think we should do 
wrong to favor the introduction of this new device into the 
aw. Mr. Justice Byles said: “It is plain that there is no 

authority for saying that the defendant is precluded from set-
ting up this defence.” Mr. Justice Keating said: “This is an 
attempt on the part of the plaintiff to extend the doctrine of 
estoppel far beyond 'what any of the authorities warrant.”

The language of the Vice-Chancellor, in the case of Henderson 
y* enderson, 3 Hare, 100, 115, is sometimes cited as express- 
lng a different opinion; but, upon examining the facts of that 
case, it. will appear that the language used in no respect con- 

cts with the doctrine we have stated. In that case, a bill had 
of k* ^uPreme Court of Newfoundland, by the next
an m aU against A. and others, for an account of ‘

estate and of certain partnership transactions. A decree
,. en, ered against A., upon which the next of kin brought 

ns m England. A. then filed a bill there against the next 
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of kin and personal representative of the intestate, stating that 
the intestate’s estate was indebted to him, and alleging various 
errors and irregularities in the proceedings in the Supreme Court 
of the island, and praying that the estate of the intestate might 
be administered, the partnership accounts taken, and the amount 
of the debt due to him ascertained and paid. A demurrer to 
the bill was allowed for want of equity, on the ground that the 
whole of the matters were in question between the parties, and 
might properly have been the subject of adjudication in the suit 
before that court. It was with reference to the necessity of 
having the subject of particular litigation, as a whole, at once 
before the court, and not by piecemeal, that the Vice-Chancellor 
said: —

“ In trying this question, I believe I state the rule of court cor-
rectly, that when a given matter becomes the subject of litigation 
in and of adjudication by a court of competent jurisdiction, the 
court requires the parties to bring forward their whole case, and 
will not, except under special circumstances, permit the same par-
ties to open the same subject of litigation in respect of matter 
which might have been brought forward as part of the subject id  
controversy, but which was not brought forward, only because they 
have, from negligence, inadvertence, or even accident, omitted part 
of the case. The plea of res adjudícala applies, except in special 
cases, not only to the points upon which the court was required by 
the parties to form an opinion, and pronounce a judgment, but to 
every point which properly belonged to the subject of litigation, 
and which the parties, exercising reasonable diligence, might have 
brought forward at the time.”

There is nothing in this language, applied to the facts of the 
case, which gives support to the doctrine that, whenever in one 
action a party might have brought forward a particular groun 
of recovery or defence, and neglected to do so, he is, in a subse-
quent suit between the same parties upon a different cause o 
action, precluded from availing himself of such ground.

If, now, we consider the main question presented for our 
determination by the light of the views thus expressed an t 
authorities cited, its solution will not be difficult. It aPPe^ 
from the findings in the original action of Smith, that 
county of Sac, by a vote of its people, authorized the issue
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bonds to the amount of $10,000, for the erection of a court-
house ; that bonds to that amount were issued by the county 
judge, and delivered to one Meserey, with whom he had 
made a contract for the erection of the court-house; that im-
mediately upon receipt of the bonds the contractor gave one 
of them as a gratuity to the county judge; and that the court-
house was never constructed by the contractor, or by any other 
person pursuant to the contract. It also appears that the 
plaintiff had become, before their maturity, the holder of 
twenty-five coupons, which had been attached to the bonds; 
but there was no finding that he had ever given any value for 
them. The court below held, upon these findings, that the 
bonds were void as against the county, and gave judgment 
accordingly. The case coming here on writ of error, this court 
held that the facts disclosed by the findings were sufficient evi-
dence of fraud and illegality in the inception of the bonds to 
call upon the holder to show that he had given value for the 
coupons; and, not having done so, the judgment was affirmed. 
Reading the record of the lower court by the opinion and judg-
ment of this court, it must be considered that the matters 
adjudged in that case were these: that the bonds were void as 
against the county in the hands of parties who did not acquire 
them before maturity and give value for them, and that the 
plaintiff, not having proved that he gave such value, was not 
entitled to recover upon the coupons. Whatever illegality or 
fraud there was in the issue and delivery to the contractor of 
the bonds affected equally the coupons for interest attached to 
t em. The finding and judgment upon the invalidity of the 

onds, as against the county, must be held to estop the plaintiff 
ere from averring to the contrary. But as the bonds were 

negotiable instruments, and their issue was authorized by a vote 
of the county, and they recite on their face a compliance with 
t e law providing for their issue, they would be held as valid 
o igations against the county in the hands of a bona fide 

0 der taking them for value before maturity, according to 
repeated decisions of this court upon the character of such obli-
gations. If, therefore, the plaintiff received the bond and cou-
pons m suit before maturity for value, as he offered to prove, 

e s iould have been permitted to show that fact. There was 
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nothing adjudged in the former action in the finding that the 
plaintiff had not made such proof in that case which can pre-
clude the present plaintiff from making such proof here. The 
fact that a party may not have shown that he gave value for 
one bond or coupon is not even presumptive, much less conclu-
sive, evidence that he may not have given value „for another and 
different bond or coupon. The exclusion of the evidence of-
fered by the plaintiff was erroneous, and for the ruling of the 
court in that respect the judgment must be reversed and a new 
trial had.

Upon the second question presented, we think the court 
below ruled correctly. Evidence showing that the action of 
Smith was brought for the sole use and benefit of the present 
plaintiff was, in our judgment, admissible. The finding that 
Smith was the holder and owner of the coupons in suit went 
only to this extent, that he held the legal title to them, which 
was sufficient for the purpose of the action, and was not incon-
sistent with an equitable and beneficial interest in another.

Judgment reversed, and cause remanded for a new trial.

Mr . Justi ce  Clif for d  dissenting.
Ten bonds, each for the sum of $1,000, were issued by the 

county for the purpose of erecting a court-house in the county 
seat of the county; and it appears that the bonds were made 
payable to bearer, one each succeeding year, till the whole were 
paid, with interest at the rate of ten per cent per annum. Four 
of the bonds are the subject of the present controversy, and 
the defence is the estoppel of a prior judgment in favor of t e 
county in a suit brought to collect certain of the interest 
warrants annexed» to the bonds.

Sufficient appears to show that the bonds were in due form, 
and that they contain the recital that they “ were issued by 
the county, in accordance with the vote of the legal voters 
thereof, at a special election holden on the day therein men 
tioned, pursuant to a proclamation made by the county ju 
according to the statute of the State in such case made an
provided.” p

Annexed to the bonds were the coupons for the paymen o 
the annual interest, and the plaintiff in the prior suit, ei g
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the holder of twenty-five of the coupons, instituted the suit to 
recover the amount, and he alleged in his declaration that he 
was the holder and owner of the same; that he received the 
coupons in good faith before their maturity, and that he paid 
value for the same at the time of the transfer; that the bonds 
and coupons were issued by the county under and by virtue of 
a legal and competent authority, and that the same are valid 
and legal claims against the corporation.

Most of the allegations of the declaration were denied in the 
answer; but the defendants did not specifically deny that 
the plaintiff paid value for the coupons at the time he became 
the holder and owner.

Special findings of the facts were made by the court, from 
which it appears that the question whether a court-house should 
be built, and whether a tax sufficient to liquidate the expense 
should be levied, were duly submitted to the voters of the 
county; that the propositions were adopted at a special election 
held for the purpose ; that the county judge made the contract 
for the erection of the court-house ; and that he duly executed 
the ten bonds in question, and delivered the same to the con-
tractor, in pursuance of the contract.

Proof of a satisfactory character was exhibited that the 
contract between the judge and the contractor was made in 
the county where the judge resided: but the court found that 
the. bonds were signed, sealed, and delivered by the judge 
during his temporary absence in another county; and the find-
ings show that the plaintiff became the owner and holder of 
the coupons before maturity and after the proceedings were 
correctly entered in the minute-book ; nor is it found that the 
P aintiff had any notice whatever of the supposed irregularities.

Evidence of fraud in the inception of the contract is entirely 
wanting, except what may be inferred from the unexplained 
act that the contractor gave one of the bonds, as a gratuity, 
0 t e county judge as soon as he delivered the same to the 
ntractor. Beyond all doubt, the contractor proved to be 
wort y, as he never performed his contract, or paid back the 

consideration.
bei dgment was rendered for the defendants in the court 

> and the majority of this court affirmed the judgment, 
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holding that the evidence showed that the bonds were fraudu- 
lent in their inception, and that the plaintiff could not recover, 
inasmuch as he did not prove affirmatively that he paid value 
for the bonds.

Authorities are not necessary to show that the transferee of 
a negotiable instrument made payable to bearer, subsequent to 
its date, holds it clothed with the presumption that it was 
negotiated to him at the time of its execution, in the usual 
course of business and for value, and without notice of any 
equities between the prior parties to the instrument. Goodman 
v. Harvey, 4 A. & E. 870; Goodman n . Simonds, 20 How. 
365; Noxon n . De Wolf, 10 Gray, 346 ; Ranger v. Cary, 1 Met. 
373.

Coupons are written contracts for the payment of a definite 
sum of money on a given day, and, being drawn and executed 
in a given mode, for the very purpose that they may be sepa-
rated from the bonds, it is held that they are negotiable, and 
that a suit may be maintained on them without the neces-
sity of producing the bonds to which they were attached. 
Knox County v. Aspinwall, 21 How. 544; White v. Railroad, 
21 id. 575 : Aurora v. West, 7 Wall. 105 ; Murray v. Lardner, 
2 id. 121.

Possession of the instrument is plenary evidence of title until 
other evidence is produced to control it, the holder being enti-
tled to the same privileges and immunities as an indorsee of a 
bill of exchange or promissory note payable to bearer or indorsed 
in blank. He is not subject to any equities as between the 
promisor and original payee, nor to the set-off of any debt, 
legal or equitable, which the latter may owe to the former. 
Pettee v. Prout, 3 Gray, 503.

Title and possession are one and inseparable to clothe the 
instrument with the prima facie presumption that it was 
indorsed at the date of its execution, and that the holder pai 
value for it, and received it in good faith in the usual course o 
business, without notice of any prior equities. Evidence to 
show that he paid value for the instrument is unnecessary in 
the opening of his case ; but the defendant may, if he can, giv® 
evidence that the consideration was illegal, that the instrumen 
was fraudulent in its inception, or that it had been lost or stolen 
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before it was negotiated to the plaintiff ; and, if the defendant 
proves such a defence, it will follow that it must prevail, unless 
the plaintiff proves that he gave value for the instrument in the 
usual course of business, in which event he is still entitled to 
recover. Fitch v. Jones, 5 El. & Bl. 238; Smith n . Braine, 16 
Q. B. 243; Hall v. Featherstone, 3 Hurls. & Nor. 287.

Applying that rule to the case as it was first presented, it 
would seem that the plaintiff should have prevailed, as it is 
clear that the defendant did not give any sufficient evidence to 
show that the consideration of the instruments was illegal, or 
that they were fraudulent in their inception, or that they had 
been lost or stolen before the plaintiff became the holder of the 
same, without notice of any prior equities.

Suffice it to remark, in this connection, that these views were 
urged against the former judgment; but they did not prevail, 
and the judgment was rendered for the defendant, which is 
unreversed and in full force. Suit is now brought upon the 
bonds to which those coupons were attached, and the sole ques-
tion of any importance is whether the judgment in the former 
case is a bar to the present suit.

Nothing can be more certain in legal decision than the prop-
osition that the title to the bonds and coupons are the same, as 
the Coupons were annexed to the bonds when the bonds were 
executed and delivered to the original holder, in pursuance of 
the contract for building the court-house; and it is equally cer-
tain, that if it could be proved in defence that the consideration 
was illegal, or that the instruments were fraudulent in their 
inception, or that they had been lost or stolen before they were 
negotiated to the holder, the defence would apply to the bonds 
as well as the coupons,

Before proceeding to examine the legal question, it should be 
remarked that the former suit was prosecuted in the name of a 
th f ’ but the theory of the present defendants is

a t e.Presen^ plaintiff was the real owner of the coupons in 
a d ^bat the action was prosecuted for his sole use

enefit. Testimony to prove that theory was offered in 
courl’ below, and the majority of the court now hold that 
nee to prove that proposition was properly admitted, 
me t at to be so, and it follows that the parties, in legal 
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contemplation, are the same; nor can it be denied that the 
cause of action, within the meaning of that requirement, as 
expounded and defined by decided cases of the highest authority, 
is the same as that in the former action, the rule being that the 
legal effect of the former judgment as a bar is not impaired, 
because the subject-matter of the second suit is different, pro-
vided the second suit involves the same title and depends upon 
the same question. Outram v. Morewood, 3 East, 346.

Holders of negotiable securities, as well as every other plain-
tiff litigant, are entitled to a full trial upon the merits of the 
cause of action : but if in such a trial judgment be rendered for 
the defendant, whether it be upon the verdict of a jury or upon 
a demurrer to a sufficient declaration, or to a material pleading 
involving the whole merits, the plaintiff can never after main-
tain against the same defendant or his privies any similar or 
concurrent action for the same cause, upon the same grounds 
as those disclosed in the first declaration, for the reason that 
the judgment, under such circumstances, determines the merits 
of the controversy, and a final judgment deciding the right 
must put an end to the dispute, else the litigation would be 
endless. Rex n . Kingston, 20 State Trials, 588; Kitchen v. 
Campbell, 2 W. Bl. 831; Clearwater v. Meredith, 1 Wall. 43 , 
Ricardo v. Garcias, 12 Cl. & Fin. 400.

Allegations of an essential character may be omitted in the 
first declaration and be supplied in the second, in which event the 
judgment on demurrer in the first suit is not a bar to the second, 
for the reason that the merits of the cause as disclosed in the 
second declaration were not heard and decided in the first action. 
Gilman v. Rives, 10 Pet. 298 ; Richardson v. Barton, 24 How. 
188; Aurora City v. West, 7 Wall. 90.

Where the parties and the cause of action are the same, t e 
prima facie presumption is that the questions presented for de-
cision were the same, unless it appears that the merits of t ® 
controversy were not involved in the issue, the rule in sue 
a case being that where every objection urged in the secon 
suit was open to the party within the legitimate scope o t e 
pleadings in the first suit, and that the whole defence nug 
have been presented in that trial, the matter must be consi 
ered as having passed in rem judicatam, and the former ]u 
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ment in such a case is conclusive between the parties. Out- 
ram v. Morewood., 3 East, 358; Grreathead v. Broomley, 7 Term, 
452.

Except in special cases, the plea of res judicata applies not 
only to points upon which the court was actually required to 
form an opinion and pronounce judgment, but to every point 
which properly belonged to the subject of the issue, and which 
the parties, exercising reasonable diligence, might have brought 
forward at the time. 2 Taylor, Evid. sect. 1513.

Other text-writers of high authority substantially concur in 
that view; as, for example, Mr. Greenleaf says that “ the rule 
should apply only to that which was directly in issue, and not 
to every thing which was incidentally brought into controversy 
during the trial; ” and the reason given for that limitation is 
worthy of notice, which is, that the evidence must correspond 
with the allegations, and be confined to the point in issue; and 
he remarks that it is only to the material allegations of one 
party that the other can be called to answer, for to such alone 
can testimony be regularly adduced, and upon such an issue 
only is judgment to be rendered. Pursuant to those sugges-
tions, he states his conclusion as follows: 44 A record, there-
fore, is not held conclusive as to the truth of any allegations 
which were not material nor traversable, but as to things ma-
terial and traversable it is conclusive and final.”

Unless the court, in rendering the former judgment, was 
called upon to determine the merits, the judgment is never a 
complete bar; and it is safe to add, that, if the trial went off on 
a technical defect, or because the debt was not yet due, or be-
cause the court had not jurisdiction, or because of a temporary 
isability of the plaintiff or the like, the judgment will be no 

bar to a future action. 1 Greenl. Evid. sect. 330.
Since the resolution in Ferrer's Case, 6 Coke, 7, the general 

principle has always been conceded, that, when one is barred 
in any action, real or personal, by judgment or demurrer, con- 
th S1rt°r Ver^c^’ *s barred as to that or a similar action of

1 e mature for the same thing for ever. Demurrer for 
the^ h^ bi such a case is allowed in chancery, because 

® w ole matter in controversy is open in the first suit.
ontrary to that rule, a party brought a second bill of com-



366 Cromw el l  v . County  of  Sac . [Sup. Ct.

plaint, and the Vice-Chancellor, in disposing of the case, ex-
pressed himself as follows: —

“ Where a given matter becomes the subject of litigation in and 
of adjudication by a court of competent jurisdiction, the court re-
quires the parties to bring forward their whole case, and will not, 
except under special circumstances, permit the same parties to open 
the same subject of litigation in respect of matter which might have 
been brought forward as part of the subject in contest, but which 
was not brought forward, only because the party has, from negli-
gence, omitted part of his case.”
And he added that the plea of res judicata applies, except in 
special cases, not only to points upon which the court was 
actually required by the parties to form an opinion and pro-
nounce a judgment, but to every point which properly belonged 
to the subject of litigation, and which the parties, exercising 
reasonable diligence, might have brought forward at the time. 
Henderson v. Henderson, 3 Hare, Ch. 115; Bagot v. Williams, 
3 B. & C. 241; Roberts v. Heine, 27 Ala. 678; Safford v. Clark, 
2 Bing. 382 ; Miller v. Covert, 1 Wend. 487.

When a fact has been once determined in the course of a 
judicial proceeding, say the Supreme Court of Massachusetts, 
and final judgment has been rendered in accordance therewith, 
it cannot be again litigated between the same parties without 
virtually impeaching the correctness of the former decision, 
which, from motives of public policy, the law does not permit 
to be done; and they proceed to say that the estoppel is not 
confined to the judgment, but exlends to all facts involved in 
it, as necessary steps, or the groundwork upon which it must 
have been founded. Burien v. Shannon, 99 Mass. 203; Queen 
v. Hartington, 4 El. & Bl. 794; Grilbert v. Thompson, 9 Cush. 
349.

Extended explanations upon the subject of estoppel by a prior 
judgment were made by this court nearly twenty years ago, by 
a judge very competent to perform that duty. Steam Packet 
Company v. Sickles, 24 How. 342. Such a judgment, he said, in 
order that it may operate as an estoppel, must have been ma 
by a court of competent jurisdiction upon the same subject^ 
matter between the same parties for the same purpose, 
then proceeded to describe the cause of action in that case, 
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which, as he stated, was a sum of money, being a part of the 
consideration or price for the use of a valuable machine for 
which the plaintiffs had a patent; that the sum demanded was 
the complement of a whole, of which the sum demanded in the 
declaration in the former suit is the other part. Both declara-
tions contained similar special counts ; and the court remarked, 
that a decision in the one suit on those counts in favor of 
the plaintiffs necessarily included and virtually determined 
the sufficiency of the declaration to sustain the title of the 
plaintiffs, and showed that the record was admissible in evi-
dence.

Different views were entertained by the defendants, and they 
submitted the proposition that a judgment was not admissible 
in evidence as an estoppel, unless the record showed that the 
very point it is sought to estop was distinctly presented by an 
issue, and that it was expressly found by the jury; but the 
court remarked, that such a rule would be impracticable, as it 
would restrict the operation of res judicata within too narrow 
bounds, and the court decided that it was not necessary as be-
tween parties and privies that the record should show that 
matter of the estoppel was directly in issue, “ but only that the 
said matter in controversy might have been litigated, and that 
extrinsic evidence would be admitted to prove that the particu- 
ar question was material and was in fact contested, and that it 

was referred to the decision of the jury.”
Attempt was made in that case to maintain the proposition 

that the judgment in the first suit could not be held to be an 
estoppel, unless it was shown by the record that the very point 
in controversy was distinctly presented by an issue, and that it 
was explicitly found by the jury ; but the court held otherwise, 
and expressly overruled the proposition, although the defence 
o estoppel failed for other reasons.

wo notes, in another case, were given by the purchaser of a 
vesse to the vendor of the same, and payment of the first note 

the payee sued the maker; and the maker, at 
e trial, set up as a defence that the vessel was rotten and un-

to sa^e’ and that those facts were known
e p aintiff. They went to trial, and the verdict and judg- 
were for the defendant. Subsequently the plaintiff sued 
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the other note, and the defendant set up the judgment in the 
other case as a bar to the suit; and the Supreme Court of New 
York sustained the defence, holding that the former judgment, 
whether pleaded as an estoppel or given in evidence under the 
general issue, was conclusive that the sale was fraudulent, and 
that the plaintiff could not recover in the second action. Gard-
ner v. Buckbee, 3 Cow. 127.

Certain sums of money, in a later case, were paid by a surety 
on two bonds given by an importer, in which the plaintiff and 
defendant were sureties. They were jointly liable; but the 
plaintiff paid the whole amount, and brought suit against the 
other surety for contribution. Service was made; and the de-
fendant appeared and set up the defence that he had been 
released, with the consent of the plaintiff, before the payment 
was made; and the court sustained the defence upon demurrer, 
and gave judgment for the defendant.

Moneys were also paid by the same surety to discharge the 
liability under the second bond. Contribution being refused, 
the plaintiff brought a second suit, and the defendant set up 
the former judgment as a bar; and the court sustained the 
defence, it appearing that both bonds were given at the same 
time upon the same consideration, and as part of one and the 
same transaction. Bouchard v. Dias, 3 Den. 243.

Neither of the second suits in the two preceding cases were 
for the same cause of action as the first, but the defence was 
sustained as in Outram v. Morewood, 3 East, 358, because the 
suit was founded upon the same title.

Cases of that kind are quite numerous, and they show to a 
demonstration that a judgment may be a bar if the same title is 
involved, even though the cause of action may be founded on a 
different instrument, or for a different trespass upon the same 
premises.

Conclusive support to that proposition is found in repeate 
decisions, of which the following are striking examples: Burt 
v. Sternburgh, 4 Cow. 563; Whittaker v. Jackson, 2 Hurlst. 
Colt. 931; Strutt v. Bovingdon, 5 Esp. 59.

In order to make a judgment conclusive, it is not necessary, 
said Mr. Justice Bigelow, that the cause of action should be t e 
same in the first suit as that in which the judgment is plea e 
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or given in evidence, but it is essential that the issue should be 
the same. The judgment is then coextensive with the issue 
on which it is founded, and is conclusive only so far as the 
same fact or title is again in dispute. Merriam v. Whittemore, 
5 Gray, 317.

Decided cases in that State to the same effect are numerous, 
the highest court of the State holding that it is well settled that 
a judgment in a former suit between the same parties is a bar 
to a subsequent action only when the point or question in issue 
is the same in both; that the judgment is conclusive in relation 
to all matters in the suit which were put in issue, but has 
no effect upon questions not involved in the issue, and which 
were neither open to inquiry nor the subjects of litigation. 
Norton v. Huxley, 13 id. 290.

Damages were claimed by the plaintiff for the loss of his 
shop by fire communicated to it by the defendants’ locomotive 
engine, and he recovered judgment for the injury. He sub-
sequently brought a second suit, for the loss of his dwelling-
house and shed by fire, it appearing that the house and shed 
took fire from the shop. Process being served, the defendants 
appeared and set up the former judgment as a bar. The 
court sustained the defence, holding that the plaintiff did not 
show any right to maintain another action merely by proving 
his omission to produce upon the trial all the evidence which 
was admissible in his behalf, and that having chosen to submit 
his case upon the evidence introduced, he was bound to abide 
by the verdict and judgment in the first suit. Trask v. Rail-
road, 2 Allen, 332.

Where a party took a bill of sale of property from the owner, 
and the same was subsequently attached by an officer at the 
suit of the creditors of the former owner, and the purchaser 
under the bill of sale having converted part of the property to 
. is own use was sued by the officer, and the latter recovered 
U uPon the ground that the bill of sale was fraudulent 

an void as to the creditors, it was held that the judgment was 
a ar to a subsequent suit of replevin commenced by the grantee 

. e sale for the residue of the property in the hands 
^he officer- Doty v. Brown, 4 Comst. 75.

eyond question, the bar is not defeated because the subject- 
V0L- xv. 24 
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matter of the second suit is different from the first, if it be 
founded on the same title ; and the Supreme Court of Pennsyl-
vania have held, in accordance with that view, that a judgment 
in trespass upon a traverse of liberum tenementum estops the 
party against whom it has been rendered, and his privies, from 
afterward controverting the title to the same freehold in a 
subsequent action of trespass. Stevens n . Hughes, 31 Penn. 
St. 385; Hatch v. Garza, 22 Tex. 187; Clark v. Sammons, 
12 Iowa, 370.

Tested by these several considerations, it is clear that a former 
judgment is a bar in all cases where the matters put in issue in 
the first suit were the same as the matters in issue in the second 
suit. Ricardo v. Garcias, 12 Cl. & Fin. 401; Beloit v. Morgan, 
7 Wall. 623. “ It results from these authorities that an adju-
dication by a competent tribunal is conclusive, not only in the 
proceeding in which it is pronounced, but in every other where 
the right or title is the same, although the cause of action may 
be different.” 2 Smith, Lead. Cas. (7th Am. ed.) 788, 789; 
Bigelow on Estoppel (2d ed.), 45; Aurora City v. West, 7 Wall. 
96; Outram v. Morewood, 3 East, 346 ; Gould v. Railroad Com-
pany, 91 U. S. 526.

Grant that, and still it is suggested that the plaintiff in the 
suit on the coupons did not introduce evidence to prove that he 
paid value for the bonds with the coupons; but the answer to 
that is, that he might have done so. He alleged in the declara-
tion that he paid value, and consequently he might have given 
evidence to prove it, which shows that the question was directly 
involved in the issue between the parties.

Doubtless the plaintiff neglected to give evidence in that 
behalf, for the reason that he and his counsel were of the opin-
ion that the evidence introduced by the defendants was not 
sufficient to repel the prima facie presumption, arising from 
his possession of the instruments, that he paid value for the 
transfer, and I am still of that opinion; but the remedy of the 
plaintiff, if surprised, was to except to the ruling, or to submit 
a motion for new trial.

Suggestions of that sort are now too late, nor are they su 
cient to modify the effect of the judgment. When once 
rendered, the judgment must be considered conclusive, else 11 
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gation will be endless. Litigants sometimes prefer not to bring 
forward their whole case or defence, in order to enjoy the oppor-
tunity to bring up a reserve in case of defeat in the first con-
test ; but a rule which would sanction that practice would be 
against public policy, as it would enable a party to protract the 
litigation as long as he could find means or credit to compel the 
attendance of witnesses and to secure the services of counsel.

Johnson  v . Harmon .

1. A bill of exceptions cannot be taken on the trial of a feigned issue directed by 
a court of equity, or, if taken, can only be used on a motion for a new trial 
made to that court.

2. As the verdict may or may not have been the ground for the decree, an appeal 
from the latter cannot be made to turn on the judge’s rulings at the trial of 
the feigned issue, but must be decided upon the whole case, pleadings, evi-
dence, and verdict, giving to the latter as much effect as it is worth.

Appe al  from the Supreme Court of the District of Columbia.
The facts are stated in the opinion of the court.
Argued by J/r. A. Gr. Riddle for the appellant.
The court declined to hear Mr. M. Thompson for the appellee.

Mr . Justic e Brad ley  delivered the opinion of the court.
This was a bill in equity, involving, amongst other questions, 

the validity of a trust deed given by the complainant (the ap-
pellee here) to secure certain notes. The complainant charges 
in his bill that he was so intoxicated when he executed the 

eed and notes as to be incapable of understanding what he 
was doing. The court below, after considerable testimony had 

een taken, directed an issue to try the question whether the 
complainant, at the time of the execution of the deed of trust 
an notes, was capable of executing a valid deed or contract.

c issue so directed was tried, and resulted in a verdict for the 
name^y’ he was not capable of executing a 

i eed or contract. The defendants took a bill of excep- 
- c^ar^e g^ven by the judge who tried the issue,

was allowed, and signed by him. The cause afterwards 
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came on to be heard upon the exceptions, and they were over-
ruled. Subsequently a final hearing was had upon the plead-
ings, evidence, and verdict, and a decree was rendered for the 
complainant, directing the trust deed and notes in question to 
be vacated and set aside. From that decree this appeal was 
taken, and the only errors assigned are to the charge given by 
the judge to the jury on the trial of the feigned issue.

This is totally inadmissible. A bill of exceptions cannot be 
taken on the trial of a feigned issue directed by a court of 
equity, or, if taken, can only be used on a motion for a new 
trial made to said court. 2 Dan. Ch. Pr. (3d Am. ed.) 1106; 
Armstrong v. Armstrong, 3 Myl. & K. 52; Ex parte Story, 
12 Pet. 343. See the cases on new trials on feigned issues col-
lected in 3 Graham & Waterman on New Trials, 1553, &c. 
The issue is directed to be tried for the purpose of informing 
the conscience of the Chancellor, and aiding him to come to a 
proper conclusion. If he thinks the trial has not been a fair 
one, or for any other reason desires a new trial, it is in his dis-
cretion to order it. But he may proceed with the cause though 
dissatisfied with the verdict, and make a decree contrary there-
to, if in his judgment the law and the evidence so requires. A 
decree in equity, therefore, when appealed from, does not stand 
or fall according to the legality or illegality of the proceedings 
on the trial of a feigned issue in the cause; for the verdict may 
or may not have been the ground of the decree. It is the duty 
of the court of first instance to decide (as was done here) upon 
the whole case, pleadings, evidence, and verdict, giving to the 
latter so much effect as it is worth. An appeal from the decree 
must be decided in the same way, namely, upon the whole 
case, and cannot be made to turn on the correctness or incor 
rectness of the judge’s rulings at the trial of the feigned issue.

Decree affirmed.

Mr . Justi ce  Cliff ord  concurred in the judgment of t e 
court, and delivered the following opinion: —

Difficulty attends the effort to define, with clearness an^ 
precision, what degree of mental unsoundness in a grantor 
sufficient, in contemplation of law, to render him incapa e 
giving a valid and effectual deed of conveyance. Con nn 
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insanity which deprives a person of mental capacity to distin-
guish between right and wrong, in respect to the act in ques-
tion, renders the person irresponsible for such an act, though 
criminal, and disqualifies him to enter into a contract or to ex-
ecute a valid instrument to convey real or personal estate.

Deeds made by such a person are at least voidable; but mere 
weakness of understanding is not of itself any objection to the 
validity of a contract, if the capacity remains to see things in 
their true relations, and to form correct conclusions in respect 
to the subject-matter of the contract.

Men of such understanding are held responsible for criminal 
acts, and they may make valid contracts; but when it appears 
that a contractor or grantor has not strength of mind and rea-
son sufficient to understand the nature and consequences of his 
act in making a contract or in executing a deed, the instrument 
may be avoided, on the ground of the mental incapacity of the 
party to contract or to execute the conveyance.

Both minds must meet in such a transaction; and if one is so 
weak, unsound, and diseased that the party is incapable of un-
derstanding the nature and quality of the act to be performed, 
or its consequences, he is incompetent to assent to the terms 
and conditions of the instrument, whether that state of his 
mind was produced by mental or physical disease, and whether 
it resulted from ordinary sickness, or from accident, or from 
debauchery, or from habitual and protracted intemperance. 
Dennett v. Dennett, 44 N. H. 535; 2 Kent, Com. (12th ed.) 45.

Enough appears to show that the complainant owned lot 
numbered twenty-six, described in the record, with the two 
dwelling-houses erected thereon; that on the 3d of February, 
1871, he indorsed two notes of that date, each for the sum of 
t ree hundred dollars, payable one in five and the other in six 
months from date, with ten per cent interest, to the order of 
the first-named respondent; and that he, on the same day, exe-
cuted and delivered to the other respondent a deed of convey-
ance of the houses and lot in trust to suffer and permit the 
complainant to occupy and enjoy the premises until some 

e au t made in the payment of those two promissory notes, 
power in the trustee, in case of default of payment, to 

P ocee , on the request of the payee of the notes, to sell the 
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premises. Default of payment of the first note was made, and 
complainant alleges, im his original bill of complaint, that the 
trustee threatens to sell the premises. Subsequently he, by 
leave of court, filed an amended bill of complaint.

Reference will only be made to the amended bill, as the 
matters in controversy arose out of charges contained in that 
pleading, which are as follows: That when the complainant 
executed the deed of trust and the notes he was so intoxicated 
that he did not know what he was doing; that he did not know 
that he was making his property liable for the notes, or that 
he was incurring any obligation to pay the notes; that the 
trustee, on the 21st of September last, sold the property at 
public auction to the payee of the notes, and that he claims the 
property as his own, and has given the complainant notice to 
leave the premises.

Based upon these allegations, and others not necessary to be 
reproduced, the complainant prays as follows: 1. That the 
sale to the payee of the notes may be annulled and set aside. 
2. That the trustee may be enjoined and restrained from 
making any conveyance of the premises to any person. 3. That 
if the trustee has made any conveyance of the same, that the 
conveyance may be annulled and set aside. 4. That the deed 
of trust may be decreed null and void. 5. That the payee of 
the notes may be enjoined and restrained from taking posses-
sion, or in any way interfering with the premises or with the 
complainant, or any tenant thereof, in the free use and enjoy-
ment of the property; and for general relief.

Process was issued; and the first-named respondent appeared 
and filed a separate answer, which consists of a denial of every 
allegation of the bill of complaint, together with two affirma-
tive averments : 1. That the complainant several times aske 
for extension of time for the payment of the notes. 2. That 
he, the respondent, saw no signs of intoxication in the com-
plainant at the time the notes and deed of trust were execute , 
and that he never set up any such pretence before the first note 
was sued.

Proofs were taken, and it appears that the cause was su 
mitted to the court upon the pleadings and evidence withou 
argument. Before decision, the court directed that a feigne 
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issue should be tried by a jury in the law court of the District, 
as follows, to wit: whether or not the complainant at the time 
the deed of trust and notes were executed was capable of exe-
cuting a valid deed or contract.

Pending that proceeding, the complainant filed in the equity 
court a supplemental bill, in which he alleged that the jury 
empanelled to try the feigned issue failed to agree, and that the 
issue was still pending in the law court; that the payee of the 
notes brought suit against him before a justice of the peace to 
obtain possession of the premises; that he recovered judgment 
m the case, and that the present complainant appealed the same 
to the Supreme Court of the District; that the appellee in that 
suit, notwithstanding the pendency of the feigned issue in the 
court of law, caused the appeal from the judgment rendered by 
the justice of the peace to be docketed and affirmed, without 
evidence or inquiry into the merits. Wherefore he prayed that 
the writ of possession might be annulled and set aside, and for 
an injunction.

Instead of that, the court first issued a summons commanding 
the respondents to appear and answer the allegations of the 
supplemental bill. Service being made, the first-named respon-
dent appeared and filed an answer, in which he admits that the 
complainant did set up the defence of intoxication in the suit 
on the note; that he, the present respondent, did obtain judg-
ment for possession; but he avers that the appeal was never 
perfected, and that the judgment of the justice of the peace was 
affirmed. Hearing was had; and the court awarded an injunc-
tion restraining the respondent from interfering with the prop-
erty, but requiring the complainant to give bond to pay rent, in 
case the final decree should be in favor of the respondent.

matters being adjusted, the parties went to trial upon 
e feigned issue in the court of law, and the jury found that 
e complainant at the time he signed the deed of trust and 

o es was not capable of executing a valid deed or contract. 
a^6^^^118 Were filed by respondent as in a common-law 
• /OrJ’ wfilefi *s given what purports to be the testimony 
uitroduced in the trial o£ the issue.
at V^ence was °ffered by the plaintiff tending to prove that 

11 a ter the time of the making of the deed and notes, he, 
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the plaintiff, was in the habit of using intoxicating liquors to 
excess; that he was more or less under such stimulants all the 
time; that at the date of the deed he had been drinking freely; 
and the bill of exceptions shows that several witnesses testified 
that they did not consider him fit to do business. Among 
others, the makers of the notes secured by the deed of trust 
were called, and they testified that they were present at the 
making of the deed and notes; that the complainant -was very 
much intoxicated, so much so that they did not consider him 
fit to transact business or capable of executing a deed or con-
tract. Testimony to the same effect was given by another 
witness who was also present when the deed and notes were 
executed.

Support to that theory, of a decided character, was also de-
rived from the testimony of a physician, who testified that he 
saw the party almost daily about that time, and “ that he was 
not competent to contract at the time of making the deed,” m 
which statements he was confirmed by other witnesses called 
during the trial.

Opposing evidence was introduced by the defendant. In the 
first place, he called the trustee who prepared the deed and 
notes, and he testified that the parties, including the makers of 
the notes, came to his office to have the deed prepared; that 
he informed him that he must have the title-deed of the plain-
tiff to obtain the description of the premises; that the plaintiff 
and the payee of the notes left his office for that purpose, and 
returned with the title-deed; that he prepared the trust-deed, 
read it over to the plaintiff, and explained it to him; that he 
expressed himself satisfied with it, and signed it. He also called 
the magistrate who took the acknowledgment of the grantor, 
and both of these witnesses testified that they thought that the 
grantor was sober. Witnesses were also examined by the 
defendant, whose testimony tended to prove that the plaintiff 
said nothing of the deed being invalid because of his intoxica-
tion before the property was sold, and that he signed a paper 
six weeks afterwards, agreeing to the assignment of the lease 
for which the notes secured by the deed of trust were given-

Three exceptions were taken by the defendant to rulings o 
the presiding justice in refusing to instruct the jury as requeste , 
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as follows: 1. That, to set aside a deed or contract on account 
of drunkenness, it is not sufficient that the party is under undue 
excitement from liquor. It must rise to that degree which may 
he called excessive drunkenness, where the party is utterly 
deprived of his reason and understanding. 2. That the jury 
must find for the defendants, unless they believe that the plain-
tiff was in such a state of intoxication as not to know what he 
was doing when he signed the deed in controversy. 3. That, 
if the jury believe from the evidence that the plaintiff knew 
that he was signing a deed of trust upon his property, they 
must find for the defendant.

By the record, it appears that the judge held that if the word 
“ utterly ” in the first prayer as here reported was intended to 
express an entire loss of reason in all respects, it was not good 
law; but if it meant that the defendant must be incapable of 
understanding the terms and conditions of the deed of trust, in 
order to avoid it, then it wras good law; and, so modified, the 
instruction was given to the jury. That the other two requests 
were granted subject to the following‘modification: that it was 
not sufficient to make the deed a valid one for the plaintiff to 
know that he was signing a deed of trust on his property; but 
he must have been in such a condition of mind as to be able to 
know and understand the terms and condition of the deed. 
That it is not necessary, in order to render the deed of the 
plaintiff invalid, that, at the time of its execution and acknowl-
edgment, he was entirely demented by intoxicating drink; but 
his act will be rendered invalid if he was in such a condition 
of mind that he could not comprehend what were the terms and 
condition of the instrument.

Subsequently the parties were heard on the exceptions in 
the equity court, and the exceptions were overruled. Neither 
party moving for a rehearing or a new trial, the cause came up 
for consideration in the Supreme Court of the District, and the 
court affirmed the decree of the Chancellor, overruling the 
exceptions of the defendant to the rulings of the justice pre-
siding at the trial before the jury.

All interlocutory matters having been disposed of, the cause 
came on to be heard upon the original bill, the amended and 
supplemental bills, the answers of the respondent, the verdict 
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of the jury, the decree in general term overruling the exceptions 
to the ruling of the justice in the trial of the feigned issue; and, 
upon consideration thereof, it is ordered, adjudged, and decreed 
that the deed of trust and the indorsements of the complainant 
on the notes are hereby vacated, annulled, and set aside, and 
for the other relief, as more fully set forth in the interlocutory- 
decree exhibited in the record, which was in all things affirmed 
by the final decree of the Supreme Court of the District, from 
which the respondent appealed to this court.

Erroneous rulings of the judge presiding in the trial of 
feigned issues are the proper subject of a motion for new trial 
before the Chancellor who formed the issues and sent them to 
the law court for trial, but they do not of themselves constitute 
a ground of appeal to this court. Appeals here can only be 
sustained where the decree is final, and such an appeal brings 
up the whole case. Where exceptions are taken on the trial 
of an issue out of chancery, and made part of the record, the 
certificate to the verdict by the court of law is a certificate to 
the whole record, and the exceptions, though not expressly 
certified, become a part of the chancery record. 2 Dan. Ch. 
Pr. (4th Am. ed.) 1120; Watkins v. Carlton, 10 Leigh, 560.

Issues of the kind are directed to be had at law, to inform 
the conscience of the Chancellor as to doubtful facts in contro-
versy. Harding v. Handy, 11 Wheat. 125; Goodyear v. Rubber 
Company, 2 Cliff. 351.

Power to grant a new trial of the issues is unquestionably 
vested in the Chancellor; but, in determining that matter, 
the practice is to consider the whole of the evidence given at 
or before the trial and what has since become known to the 
court; and the rule is, that if the court is satisfied that full and 
complete justice has been done between the parties, the motion 
for new trial will be denied. 2 Dan. Ch. Pr. 1121; Patterson 
v. Ackerson, 1 Edw. Ch. 102.

Applications for new trial in an issue sent out of chancery 
must be made to the court of chancery, after the proceedings 
are certified back from the court of law. 1 Barb. Ch. Pr- ( 
ed.) 456; Van Alst v. Hunter, 5 Johns. Ch. 153; Birdsall v. 
Patterson, 51 N. Y. 43.

Such an issue is directed, as before remarked, to inform e 
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conscience of the Chancery Court, and the application for new 
trial must be made to the Chancellor; nor will the Chancellor 
grant a new trial for every error of the judge presiding at the 
trial of the issues, if, on the whole facts, he is satisfied that 
the result is correct. Apthorp v. Comstock, 2 Paige, 486-488 ; 
Silsby v. Foote, 20 How. 385; Clayton v. Carrington, 33 Barb. 
145.

Instructions given in the trial of such an issue are not the 
proper subject of appeal to this court, the rule being that this 
court can only ^examine the final decrees of the equity court. 
Brockett v. Brockett, 3 How. 691; McLaughlan v. Bank, 7 id. 
227.

Suppose that is so, still it is insisted by the appellant that 
the evidence reported in the record is sufficient to show that 
the final decree of the court below is erroneous.

Imbecility of mind is not of itself sufficient to set aside a 
contract, when there is not an essential privation of the reason-
ing faculties or an incapacity of understanding and acting with 
discretion in the ordinary affairs of life. Weakness of under-
standing may be a material circumstance in every case where 
the charge is that one of the contracting parties has taken 
undue advantage of the other, or has been guilty of unfair 
practice or imposition. Formerly, it was considered that intox-
ication was no excuse for the non-fulfilment of a pecuniary 
liability, and that it constituted no sufficient plea in avoidance 
of a contract; but it is now settled, says Chancellor Kent, 
according to the dictate of good sense and common justice, 
that a contract made by a person so destitute of reason as not 
to know the consequences of his contract, though his incompe-
tency be produced by intoxication, is at least void. 2 Kent, 
Com. (12th ed.) 451.

Much consideration was given to that question in the case of 
arret v. Burton, 2 Aik. (Vt.) 167, and it was there decided 
at an obligation executed by a man deprived of the exercise 

th 18 un^er^an(iing’ by intoxication, was voidable by himself, 
oug the intoxication was voluntary and not procured by 

°^er Party- Young v. Stevens, 48

ther courts and text-writers of the highest authority adopt 
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that view, and support the proposition without qualification, 
except where the contract was for necessaries, or where the 
intoxicated party keeps the goods and uses the same as his own 
property after he becomes sober. It appears to have been at 
one time considered, says Chitty, that an agreement was not 
void even in equity, although it was entered into by the party 
charged thereon while he was in a state of absolute intoxication, 
unless such intoxication had been occasioned by the contrivance 
of the other party, or some positive fraud had been practised; 
but it would seem, says the author, that, on principle, such a 
degree of intoxication as entirely deprives a party of the use of 
his reason must avoid an engagement entered into by him 
while in that state, even although it was produced by his own 
folly, and although no actual fraud was intended or practised; 
giving the same reason for the conclusion given at a much 
earlier period, that “ such a person had no agreeing mind,” 
which of itself is sufficient to show that the intoxicated man 
cannot be held bound to the alleged contract. Chitty on Contr. 
(10th ed.) 137; Pitt v. Smith, 3 Camp. 33; Fenton v. Holloway, 
1 Stark. 126.

Beyond doubt, these authorities support the proposition 
advanced; and the same writer adds, that it is now settled that 
where a party, when he enters into a contract, is in such a 
state of intoxication as not to know what he is doing, and par-
ticularly when it appears that this was known to the other 
party, his contract is at least voidable. Matthews v. Baxter, 
Law Rep. 8 Exch. 132; Molton v. Camroux, 2 Exch. 501.

When intoxication goes so far as absolutely to destroy the 
reason, it is evident that it renders the person in that state 
incapable of contracting so long as it continues, since it renders 
him incapable of giving consent. 1 Poth, on Obi., by Evans, 
p. 29.

Modern text-writers treat of contracts with intoxicated per 
sons under a distinct head; and Addison says, that a party who 
makes a contract in such a state of intoxication as not to know 
what he is doing, cannot be compelled to perform the contract 
by the other party who knew him to be in that state, and that 
a man who takes an obligation from another so circumstance 
is guilty of actual fraud. Examples are given which suppo 
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the proposition; but the author holds that a contract made by 
a man in a state of intoxication is voidable only and not void, 
and therefore the intoxicated man may, if he pleases, when he 
becomes sober, ratify it, and that it will then be binding. 
Addison on Contr. (3d Am. ed.) 285.

Courts of justice in repeated instances have decided in the 
same way. Reference will be made to a few such cases, with 
the remark, that the number might be greatly increased.

Undoubtedly, said the Supreme Court of Pennsylvania, the 
total drunkenness of the maker of a note when he executed it, 
if known to the payee, rendered it void as to the latter; and 
they remark, that the old rule that a man should be held liable 
upon a contract made by him when in a state of intoxication, 
on the ground that he should not be allowed to stultify himself, 
has been long since exploded, and that it is now settled, accord-
ing to the dictate of good sense and common justice, that a 
contract made by a person so destitute of reason as not to 
know the consequences of his contract, though his incompe-
tency be produced by intoxication, is void as between the par-
ties. Bank v. Me Coy, 69 Penn. St. 207.

Except where the contract is for necessaries, the Court of 
Exchequer held, that where the right of action is grounded 
upon a specific, distinct contract, requiring the assent of both 
parties, and one of them is incapable of assenting, as in conse-
quence of intoxication, in such a case there can be no binding 
contract. Parke, B., said, where the party, when he entered 
into the contract, was in such a state of drunkenness as not to 

ow what he is doing, and particularly when it appears that 
t is was known to the other party, the contract is void 
a together, and he cannot be compelled to perform it; adding, 
t, at a person who takes an obligation from another under such 
circumstances is guilty of actual fraud. Gore v. Gibson, 13 

th nreSard. to drunkenness, says Greenleaf, it is now settled 
incapacity from that cause is a valid defence to an action 

P n e contract made while under its influence, as well where 
was voluntary and by the fault of the defendant as where 

as caused by the fraud or procurement of the plaintiff.
2 a«*®1- Evid. (12th ed.) sect. 374.
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Whether the intoxication was so great as to suspend or 
destroy the power of intelligent assent, is a question of fact. 
Nor does it make any difference that the drunkenness was vol-
untary and wilful, for the legal theory is, that, without the 
capacity of giving a deliberate assent, no contract can be made. 
Story on Contr. (5th ed.) 86. But the author adds, that intoxi-
cation only renders the contract voidable, not void ; so that the 
party intoxicated may, upon recovering his understanding, adopt 
it, when it will become obligatory. Reinskopf v. Rugge, 87 
Ind. 207.

Contracts of the kind are voidable only, not void, and there-
fore capable of being ratified when the party becomes sober. 
Molton v. Camroux, 2 Exch. 501 ; Matthews v. Baxter, Law 
Rep. 8 Exch. 132.

Apply these rules to the facts of the case as disclosed by the 
proofs, and it is clear that there is no error in the record.

Beal l  v . White .

1. Under the act of Congress approved Feb. 22, 1867 (14 Stat. 403), the lien of 
a landlord for rent has priority over a deed of trust made by his tenant 
after the commencement of the tenancy, whether the chattels covered by the 
deed were, when it was executed, upon the demised premises, or were sub-
sequently acquired and placed by the tenant upon them.

2. A statutory lien attaching to personal chattels, although no possession of them 
be delivered, has the same operation and efficacy as existed at common law, 
where the possession accompanied and followed the deed creating the ien.

8. It is only where no rule of law is infringed, and the rights of third persons are 
not prejudiced, that courts of equity will, in certain cases, give effect to 
mortgages of subsequently acquired property.

4. A surrender to a landlord is effected either by words manifesting the intention 
of the lessee to yield up his estate, or by operation of law, where the parties, 
without such words, do some act which implies that they both agree to con 
sider the surrender as made. .

5. In this case, the court holds that there was no surrender, either express or 
operation of law.

Appe al  from the Supreme Court of the District of Columbia. 
The facts are stated in the opinion of the court.
Mr. Walter D. Davidge, for the appellants.
Mr. Enoch Totten, contra.
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Mr . Jus tice  Clif for d  delivered the opinion of the court. • 
Landlords leasing real property in this District have a tacit 

lien upon such of the personal chattels of the tenant upon the 
premises as are subject to execution for debt, commencing with 
the tenancy, and continuing for three months after the rent is 
due, and until the termination of any action for such rent 
brought within said three months. 14 Stat. 404 ; Fowler v. 
Rapley, 15 Wall. 328; Webb v. Sharp, 13 id. 14.

Sufficient appears to show that the executors of Alpheus 
Middleton, deceased, and Benjamin Beall, the owner of the 
other undivided half, on the 5th of March, 1867, leased the 
hotel at the corner of Pennsylvania Avenue and Sixth Street 
West, then known as the Clarendon Hotel, to George W. 
Bunker and William H. Crosby, for the term of five years 
from the first day of April next ensuing, at the yearly rent of 
$4,000, payable in monthly instalments the last day of each 
month, with the proviso, that if the rent, or any part thereof, 
shall be in arrear and unpaid for the space of thirty days, the 
tenancy, upon notice thereof being given in writing to the les-
sees, shall cease and determine, and the same shall be and be-
come a tenancy at will, determinable as prescribed in the act 
of Congress.

Covenants were also contained in the lease by both parties. 
On the part of the lessees, for the payment of rent during the 
term and in the mode prescribed ; that they would not let or 
sublet the demised premises without the written consent of the 
lessors; and for the peaceful surrender of the premises at the 
end of the term or additional term. Reciprocal covenants were 
a so made by the lessors for quiet enjoyment, for the renewal 
of the lease for another term of five years, if the lessees made 
written application for the same within the period therein 
specified.

Under that instrument the lessees entered into possession of 
th6 Purchased necessary furniture, and commenced

e usiness of hotel-keeping, the name of the house being 
anged to Bunker’s Avenue Hotel. At the date of the lease, 

th 0IuaS. ’ ^owman was a silent partner with the lessees in 
Octob US1?eSS ’ and appears that Crosby, on the 2d of 

er in the following year, sold and assigned his interest 
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in the lease and furniture to Bunker and Plowman, his co-
partners.

Negotiations took place for the enlargement of the hotel; and, 
in December following, an adjoining tenement belonging to 
Benjamin Beall, in his own right, was leased to Bunker & 
Plowman, at the yearly rent of $1,300, payable monthly, 
the same having previously been altered and remodelled for the 
purpose at great expense, and was then fitted up with the 
necessary furniture.

Five days after the commencement of the lease, to wit, April 
6, in the same year, the lessees gave a deed of trust upon all 
the furniture then in the hotel to Orestes B. Dodge, trustee, 
to secure two notes of even date with the deed, each for 
$1,250,’payable in nine and twelve months. When William 
H. Crosby sold and assigned his interest, Bunker & Plow-
man on the same day, to wit, Oct. 2, in the same year, 
gave a deed of trust <o Samuel L. Phillips, trustee, upon all 
the furniture then in the hotel and all additions to the same, 
and all furniture to be placed in the Beall tenement, then 
being remodelled, and also upon the demised term and any 
further term the grantors may obtain in the Beall property, to 
secure two notes of even date, each for the sum of $3,500, pay-
able in six and twelve months, in favor of William H. Crosby, 
for his interest in the lease and furniture.

Bunker & Plowman, on the 17th of April following, conveyed 
all their leasehold interest in the tenements, then called the 
St. James Hotel, together with all the furniture therein, to 
Samuel L. Phillips, trustee, to secure a continuing credit given 
by Beall & Baker to the grantors, in the amount of $5,000, 
to continue for two years. On the 20th of December in the 
same year the same grantors gave another deed of trust to 
Elias E. White, trustee, to secure a further indebtedness to 
Beall & Baker, in the sum of $3,044.77, as appears by the 
answer.

Two of the notes secured by the deeds of trust, each paya e 
in twelve months, are claimed by the Freedman s Savings an 
Trust Company, one being secured in the first trust-deed an 
the other in the second, both notes having been taken by 
bank when overdue. Mention should also be made that 
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same grantors, on the 10th of April, two years later, assigned 
their leasehold interest and all the furniture in the hotel to 
John Spicer, and, late in the same month, put him in possession, 
the original lessors refusing to recognize him as tenant. Rent 
was subsequently paid, but was received and receipted as due 
from Bunker & Plowman.

Suits in attachment on two of the notes were brought for 
rent, on the 29th of August in the same year, and two other 
similar suits were instituted for similar causes, near the close 
of the year, in which chattels upon the premises, including both 
tenements, were seized, and judgments of condemnation were 
duly rendered.

Enough appears to show that Bunker & Plowman were 
indebted to Beall & Baker, under the deeds of trust exe-
cuted for their benefit, in the sum of $10,000, and that it was 
at their instance that the trustees proceeded to enforce the 
deeds; that the property was sold by the trustees, under the 
several deeds of trust, with the consent of Spicer; and that 
the trustees then filed their bill of interpleader against Beall 
and Beall & Baker, and the Freedman’s Savings and Trust 
Company, for the distribution of the fund.

Process was served, and the respondents appeared and filed 
an answer. Proofs were taken, the parties heard, and the court 
entered a decree that the deeds of trust are entitled to pri-
ority of satisfaction out of the fund in the hands of the com-
plainants as against the rents to the landlord. Such being 
the final decree in the Court of Appeal, Beall & Baker, by 
special leave, appealed to this court, and assign for error the 
decree of the court below, adjudging that the deeds of trust 
are entitled to priority of payment as against the lien of the 
landlord.

Priority in favor of the first deed of trust cannot be claimed, 
unless the proposition of appellees can be sustained, that the 
hrst tenancy ended when William H. Crosby, with the consent 
o the lessors, sold and assigned his interest in the lease and 
urniture to Bunker & Plowman, or when the latter in turn 

assigned, their leasehold interest in the demised premises and 
ie urniture in the hotel to John Spicer. Suppose the original 
enancy was unaffected by those events, it follows that the claim 

v «l . iv. 25
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in favor of the first deed of trust is unfounded, as the record 
shows that the tenancy commenced before the deed was exe-
cuted, and the recitals in the deeds showed that the chattels 
were upon the premises.

Without more, these remarks are sufficient to show that the 
court below erred in that regard, if the original contract of lease 
continued in force unaffected by the described assignments. 
Grant that, and it follows that the decree under review is also 
erroneous in respect to the claim made in favor of the other 
deed of trust, for the same reason, that the tenancy commenced 
eighteen months before the deed was executed. Nor can the 
appellees derive any benefit from the fact that the deed pur-
ports also to convey chattels to be acquired in the future and 
placed in the hotel. , Liens of the kind, arising under the act 
of Congress, attach at the commencement of the tenancy, or 
whenever personal chattels, owned by the tenant and subject to 
execution for debt, are brought on to the premises. Statutory 
liens have, without possession, the same operation and efficacy 
that existed in common-law liens where the possession was 
delivered. Personal chattels on the premises, sold in the ordi-
nary course of trade, without knowledge of the lien, are not 
subject to its operation, or, in other words, the lien in respect 
to such sales, where the goods are removed from the premises, 
is displaced, and the purchaser takes a perfect title to the prop-
erty discharged of the lien. Webb n . Marshall, 13 Wall. 15, 
Grant n . Whitwell, 9 Iowa, 153 ; Doane v. Garretson, 24 id. 351; 
Marr v. Sheffner, 2 East, 523; Burton n . Smith, 13 Pet. 483; 
Fowler v. Rapley, 15 Wall. 336.

Beyond question, the remarks made are sufficient to show 
that the lien of the landlord, so far as respects the chattels on 
the premises, is entitled to priority over the deeds of trust, 
unless the proposition of the appellees, that the statutory hen 
was displaced by one or both of the subsequent assignments y 
the lessees.

Before examining that question, it is proper to consi er 
what extent, if at all, the rights of the parties are affecte y 
the terms of the second deed of trust, which purports to conv y 
property subsequently acquired by the grantors and place 
the demised premises. Courts of equity will, in certain 
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give effect to a mortgage of property to be acquired subse-
quently, where no rule of law is infringed and the rights of 
third persons are not prejudiced. Pennock v. Coe, 23 How. 12.

Grants or conveyances of the kind may, in .certain cases, be 
valid, subject to those conditions, or, to speak more accurately, 
the law will permit the grant or conveyance to take effect upon 
the property when it is brought into existence and belongs, 
to the grantor, in fulfilment of an express agreement, if founded 
on a good consideration, and it appears that no rule of law is 
infringed and the rights of third persons are not prejudiced. 
Story, Eq. Jur. (9th ed.) § 1040 ; Dunham v. Railway Company, 
1 Wall. 254; United States v. New Orleans Railroad, 12 id. 
362.

Decided cases may be found where the rule, as stated in the 
preceding citations, is greatly qualified, and others where it is 
expressly denied, if applied in the ordinary business transac-
tions. Otis v. Sill, 9 Barb. Ill; Mogg v. Baker, 3 M. & W. 
198; Winslow v. Insurance Company, 4 Met. 316 ; Jones v. Rich-
ardson, 10 id. 481; Lunt v. Thornton, 1 Man., Gr. & Sc. 385.

Were it necessary to reconcile the decisions upon the subject, - 
the effort would be involved in difficulty; but it is not neces-
sary to make the attempt in this case, as the court is unhesitat-
ingly of the opinion that the deeds of trust in that regard 
present no legal obstacle to the claim of the appellants.

Repeated decisions have settled the rule that the lien of the 
landlord attaches at the commencement of the tenancy, or 
whenever personal chattels, owned by the tenant and subject 
to execution for debt, are placed on the demised premises. 
Bowler v. Rapley, 15 Wall. 328; Webb v. Sharp, 13 id. 14.

Decided cases everywhere admit that rule; and yet the sec-
ond deed of trust in question provided that the grantee should 
take not only all the chattels on the premises at the date of the 
instrument, but also all such, as the tenants might have on the 
premises in substitution, renewal, or addition to those contained 

erein, and all they might have during the continuance of the 
erm in and about the addition which was then erecting to the 
otel, and which was not leased to the tenants in possession 

un er the lease until the month of December, 1868, as appears
by the bill of complaint and the answer. Suffice it to say 
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that the terms of the deed of trust are in that regard utterly 
inconsistent with the statutory rights of the landlord, and must 
give place to the superior claim of the appellants.

Concede all that, and still it is insisted by the appellees that 
the statutory lien for rent has been lost, because it was not sea-
sonably enforced; and they assign two reasons for the conclu-
sion : 1. That the first term ended and the second began when 
William H. Crosby retired and Plowman was substituted in his 
place, with the consent of the lessors. 2. That the second term 
ended when Bunker & Plowman in their turn left the premises, 
and that the third term commenced when Spicer, with the ap-
probation of the lessors, entered into possession of the hotel 
and became its proprietor.

Changes of the kind were made; and the appellees submit 
the proposition that each one of the same effected by opera-
tion of law a surrender of the previous term, and created both 
a new tenancy and a new term. Two things which are unlike 
should be separately considered; and for that reason the alleged 
surrenders of the term will be separately examined.

Both the pleadings and evidence show that Plowman, though 
not named in the original lease, was, in fact, a silent partner, 
and that he was interested in the contract; and the evidence 
also shows that the arrangement that Crosby should retire and 
that Plowman should take his place was a matter which the 
parties adjusted between themselves, doubtless with the consent 
of the senior partner named in the lease. All three were origi-
nally interested, each having a third interest; and the reason-
able inference from the evidence is, that the other two, when 
Crosby retired, became joint owners of the entire interest con-
veyed by the lease. Evidence to show that the lessors, other 
than Benjamin Beall, were ever consulted is entirely wanting, 
and there is neither fact nor circumstance in the case to show 
that the parties, or any one of them, ever for a moment sup-
posed that the term was surrendered, or that a new term was 
created by the transaction. Whitney n . Myers, 1 Duer, 266. *

No new writings were executed, nor was any change made m 
the management of the property, except that one party inter 
ested retired, and another, who had an equal interest in t e 
adventure, joined with the senior partner in conducting 
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business, and contributed his proportion of the means to pay 
the past and accruing rent. 1 Washb. Real Prop. (4th ed.) 
549.

Rent was subsequently paid by the tenant in possession; but 
there is no evidence in the case which has the least tendency 
to show that there was any surrender in fact of the term, or 
that any one of the parties ever had any such intention. Lyon 
n . Reed, 13 M. & W. 285. Indeed, it is not even suggested 
that there was any surrender, in fact.

What the appellees suggest is, that these acts of the parties, 
proved, constitute a surrender by operation of law, even though 
such was not their intention. Such a conclusion may, in cer-
tain cases, arise by operation of law, as where the owner of a 
particular estate has been a party to some act, the validity of 
which he is by law afterwards estopped from disputing, and 
which would not be valid if his particular estate continued to 
exist.

Text-writers agree that a surrender is the yielding up the 
estate to the landlord, so that the leasehold interest becomes 
extinct by mutual agreement between the parties. It is either 
in express words, by which the lessee manifests his intention 
of yielding up his interest in the premises, or by operation of 
law, when the parties without express surrender do some act 
which implies that they have both agreed to consider the sur-
render as made. Taylor on Land. & Ten. (6th ed.) 392; 
Woodfall on Land. & Ten. (9th ed.) 267.

Decided cases to the same effect are very numerous, and they 
show that the evidence in this case is not sufficient to warrant 
the conclusion that there was any surrender of the term when 
Crosby retired and Plowman took his place. Schieffelen v. 
Carpenter, 15 Wend. 404; Field v. Mills, 33 N. J. 259;

oardwan v. Wilson, Law Rep. 4 C. B. 57 ; Bedford v. Terhune, 
30 N. Y. 458.

Attempt is next made to maintain, the proposition that 
e term under the original lease terminated when Bunker and 
owman assigned or agreed to assign all their interest in the 
ase and furniture of the hotel to John Spicer, as alleged in 

the answer.
satisfactory proof is exhibited that they agreed to make the 
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assignment, and it is certain that he went into possession of 
the premises as proprietor; and the theory of the appellees is, 
that Benjamin Beall assented to the transfer of the lease and 
the personal chattels, and that he agreed to accept the assignee 
as tenant of the demised premises. Testimony to that effect 
was given by several witnesses examined by the appellees, as 
exhibited in the record.

Opposed to that is the testimony of Benjamin Beall, who 
was called and examined in behalf of the appellants. He tes-
tifies that he never consented to the substitution. Instead of 
that, his testimony is that he peremptorily refused to recognize 
Spicer as tenant when he called upon him and made request to 
that effect; that the interview was before any assignment had 
been completed with the tenants in possession, and that he 
then informed Spicei' that he would give him the benefit of an 
extension of the lease.

Full proof is also exhibited in the record that the owners of 
the hotel and furniture, on the 28th of April, 1871, gave writ-
ten notice to the lessees in possession that they would, on the 
following day, take possession of the furniture and fixtures of 
the hotel, and that the marshal had been directed to attach the 
same. From that notice it also appears that they referred to a 
statement in a morning paper, that the hotel had changed 
hands, and stated that the change was not authorized by them, 
and that they would not sanction any such arrangement.

Nothing is wanted to show that the lessees knew that the 
acting lessor would not consent to any surrender of the term. 
Rent, it is admitted, was subsequently paid to him by Spicer, 
but the evidence shows that he receipted for it to the lessees 
who made the assignment, but without his consent. Amory v. 
Kannoffsky, 117 Mass. 354.

Taken as a whole, the evidence satisfies the court that there 
was no actual surrender of the term, and that the acts of the 
lessors, when properly understood, do not tend to prove 
theory of the appellees, that there was any surrender by °P®ra 
tion of law, within the meaning of that phrase as expoun e 
by the decided cases. Phen^ v. Popplewall, 12 C. B. N. s 
334. {

Evidence to support such a theory, so far as respects a 
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the owners of the property and furniture, except one, is en-
tirely wanting, as no application was ever made to any other 
one of the owners to give their consent to the arrangement, nor 
was any evidence introduced to show that they had knowledge 
that any thing of the kind was proposed.

Sufficient appears to show not only that Beall knew what 
the proposal was, but that he also knew what the parties, as 
between themselves, carried into effect. Much conflict exists 
in the evidence as to whether he consented to it or not; but, in 
view of the written notice given to the lessees before the 
change of proprietors was carried into effect, the better opinion 
is, that the change was made without having secured his con-
sent.

Decree reversed, and cause remanded with directions to enter a 
decree, adjudging that the liens of the landlord have priority 
over the deeds of trust.

Mc Crea dy  v . Virginia .

1. Subject to the paramount right of navigation, the regulation of which in rela-
tion to foreign and inter-state commerce has been granted to the United 
States, each State owns the beds of all tide-waters within its jurisdiction, and 
m&y appropriate them, to be used by its citizens as a common for taking and 
cultivating fish, if navigation be not thereby obstructed.

' right which the.citizens of the State thus acquire is a property right, 
and not a mere privilege or immunity of citizenship.

• The second section of the fourth article of the Constitution, which declares 
that “the citizens of each State shall be entitled to all privileges and immu-
nities of citizens in the several States/’ does not vest the citizens of one State 
with any interest in the common property of the citizens of another State.

aw of Virginia, by which only such persons as are not citizens of that 
State are prohibited from planting oysters in the soil covered by her tide-
waters, is neither a regulation of commerce nor a violation of any privilege 
or immunity of inter-state citizenship.

Erro r  to the Supreme Court of Appeals of the State of 
V irginia.

McCready, a citizen of Maryland, was indicted, convicted, 
ned $500, in the Circuit Court of Gloucester County, Va., 

p anting oysters in Ware River, a stream in which the tide 
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ebbs and flows, in violation of sect. 22 of the act of the assembly 
of Virginia approved April 18, 1874, c. 214, p. 243, Sess. Acts 
1874. That section is as follows : —

“ If any person other than a citizen of this State shall take or 
catch oysters or any shell-fish in any manner, or plant oysters in 
the waters thereof, or in the rivers Potomac or Pocomoke, he shall 
forfeit S500, and the vessel, tackle, and appurtenances.”

The Supreme Court of Appeals of the State affirmed the 
judgment below; whereupon the defendant sued out this writ 
of error.

Mr. Robert Ould for the plaintiff in error.
I. The legislation of Virginia is in violation of the second 

section of the fourth article of the Federal Constitution, which 
declares that “the citizens of each State shall be entitled 
to all privileges and immunities of citizens in the several 
States.”

1. Both at common law and under the statute, Virginia holds 
the beds of its navigable waters in trust for the common benefit 
of all its people or citizens.

2. Such beds being so held, the rights of the citizens of Vir-
ginia, which spring from citizenship, inure, by force of the 
Federal Constitution, to the benefit of the citizens of other 
States, even against a limitation in the State statute. Such 
limitation is void, because in derogation of Virginia’s compact 
found in the supreme law. The Constitution, acting upon the 
grant in the State law in favor of the citizens of Virginia, and 
securing the same benefit to citizens ofxother States, nullifies 
the restriction in that law.

3. The State can fully and effectually regulate the use of its 
fisheries, and apply its police power to their management ; but 
all such regulations must be in subordination to the Federa 
Constitution, and should apply to its own citizens as well as 
to those of other States.

4. The law as to shell-fish, so far as the right to use or ap 
propriate them is concerned, is the same as that which app ies 
to floating fish.

5. The right to plant oysters is distinct from the right to 
take or catch, and even if the constitutional provision does no
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secure the latter, it does secure the former, to the citizens of 
other States, as no abstraction of any property held by the 
State is involved therein.

6. The State holds its different kinds of property in different 
rights. It has its private property, which it can control as fully 
as the private citizen can his. It also has its public property, 
which its citizens and those of other States can use and enjoy 
but not appropriate, such as its public buildings and grounds. 
It also holds a third class of property, such as its floating and 
embedded fish, as to which there can be no use or enjoyment 
except in appropriation ; and when the right of user by appro-
priation is given by the State to its own citizens, the Federal 
Constitution secures the same right to the citizens of the other 
States.

7. The constitutional provision applies to tangible property 
as well as to incorporal privileges, where the right to use or 
appropriate tangible property held by the State is conferred 
upon all its citizens.

8. If the right of planting oysters, when it is given to the 
citizens of a State, is not secured to the citizens of other States, 
by the word “ privilege ” in the Federal Constitution, any 
punishment for planting them is excluded by the word “ im-
munity.”

The authorities for these positions are: Paul v. Virginia, 
8 Wall. 180 ; Ward v. Maryland, 12 id. 418 ; Slaughter-House 
Cases, 16 id. 36 ; Moody v. Arnold, 1 Halst. 1; Martin v. Wad-
dell, 16 Pet. 410; Smith v. State of Maryland, 18 How. 71; 
Pen v. Jersey County, 15 id. 432; Pollard's Lessee v. Hagan, 
3 id. 212; Somerset v. Fogwell, 5 Barn. & Cress. 883 ; Bagot v.

rr, 2 Bos. & Pull. 472; Watson v. Sampson, 8 Cush. 347; 
Lakeman v. Burnham, 7 Gray, 437 ; Peck v. Lockwood, 5 Day,

; Preble v. Brown, 47 Me. 286; Smith v. Levinus, 8 N. Y. 
472; Bichards, 4 Cal. 441; 2 Black. Com. 39;
Chapman v. Miller, 2 Speers, 783; Wiley n . Parmer, 14 Ala.

j randall v. State, 10 Conn. 343; Campbell v. Morris, 
arr. & McH. 553, 554 ; Commonwealth v. Milton, 12 B.

. TT* 9 ’ C°oley’8 Story, sects. 1930, 1934, 1937.
. . ’ he legislation is in conflict with the third clause of the 
S section of the first article of the Federal Constitution, 
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which confers on Congress the power “ to regulate eommerce 
with foreign nations and among the several States.”

The law of Virginia applies as well to oysters brought from 
a sister State as to those bought in Virginia and planted there. 
As to such foreign oysters, at least, it is in conflict with existing 
commercial regulations, and also with the laws of the United 
States relating to the coast trade. Those laws give to all citi-
zens of the United States the same rights of traffic and inter-
course. A statute which prevents a citizen of Maryland from 
devoting property to such uses in Virginia as any Virginian can 
devote similar property to is a regulation of commerce, whether 
the property be brought from Maryland or purchased in Virginia. 
A citizen of Virginia can purchase a cargo of oysters in Mary-
land or in Virginia and plant them in the waters of Virginia. 
A citizen of Maryland, if he purchases a cargo of oysters in 
Maryland or in Virginia, cannot plant them in the waters of 
Virginia. Here is not only inequality, but an interference with 
the exclusive commercial authority of Congress. Cooley’s Story 
on the Const., vol. ii. pp. 2—23 ; Welton v. The State of Missouri, 
91 U. S. 275.

Mr. R. T. Daniel, Attorney-General of Virginia, contra.

Mr . Chief  Just ice  Waite  delivered the opinion of the 
court.

The precise question to be determined in this case is, whether 
the State of Virginia can prohibit the citizens of other States 
from planting oysters in Ware River, a stream in that State 
where the tide ebbs and flows, when its own citizens have that 
privilege.

The principle has long been settled in this court, that each 
State owns the beds of all tide-waters within its jurisdiction, 
unless they have been granted away. Pollard's Lessee v. Hagan, 
3 How. 212; Smith v. Maryland, 18 How. 74; Mumford v. 
Wardwell, 6 Wall. 436; Weber v. Harbor Commissioners, 18 
id. 66. In like manner, the States own the tide-waters them 
selves, and the fish in them, so far as they are capable of owner 
ship while running. For this purpose the State represents its 
people, and the ownership is that of the people in their uni e 
sovereignty. Martin v. Waddell, 16 Pet. 410. The title t us 
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held is subject to the paramount right of navigation, the regu-
lation of which, in respect to foreign and inter-state commerce, 
has been granted to the United States. There has been, how-
ever, no such grant of power over the fisheries. These remain 
under the exclusive control of the State, which has consequently 
the right, in its discretion, to appropriate its tide-waters and 
their beds to be used by its people as a common for taking and 
cultivating fish, so far as it may be done without obstructing 
navigation. Such an appropriation is in effect nothing more 
than a regulation of the use by the people of their common 
property. The right which the people of the State thus acquire 
comes not from their citizenship alone, but from their citizen-
ship and property combined. It is, in fact, a property right, 
and not a mere privilege or immunity of citizenship.

By art. 4, sect. 2, of the Constitution, the citizens of each 
State are “ entitled to all privileges and immunities of citizens 
in the several States.” Mr. Justice Washington, in Corfield v. 
Coryell, 4 Wash. C. C. 380, thought that this provision extended 
only to such privileges and immunities as are “ in their nature 
fundamental; which belong of right to the citizens of all free 
governments.” And Mr. Justice Curtis, in Scott v. Sandford, 
19 How. 580, described them as such “ as belonged to general 
citizenship.” But usually, when this provision of the Consti-
tution has been under consideration, the courts have manifested 
the disposition, which this court did in Conner v. fllliott, 18 
How. 593, not to attempt to define the words, but “ rather to 
leave their meaning to be determined in each case upon a view 
of the particular rights asserted or denied therein.” This clearly 
is the safer course to pursue, when, to use the language of Mr. 
Justice Curtis, in Conner v. Elliott, “ we are dealing with so 
broad a provision, involving matters not only of great delicacy 
and importance, but which are of such a character that any 
merely abstract definition could scarcely be correct, and a fail-
ure to make it so would certainly produce mischief.”

Following, then, this salutary rule, and looking only to the 
particular light which is here asserted, we think we may safely 

° that the citizens of one State are not invested by this 
ause of the Constitution with any interest in the common 

property of the citizens of another State. If Virginia had by 
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law provided for the sale of its once vast public domain, and a 
division of the proceeds among its own people, no one, we ven-
ture to say, would contend that the citizens of other States had 
a constitutional right to the enjoyment of this privilege of Vir-
ginia citizenship. Neither if, instead of selling, the State had 
appropriated the same property to be used as a common by its 
people for the purposes of agriculture, could the citizens of 
other States avail themselves of such a privilege. And the 
reason is obvious : the right thus granted is not a privilege or 
immunity of general but of special citizenship. It does not 
“ belong of right to the citizens of all free governments,” but 
only to the citizens of Virginia, on account of the peculiar cir-
cumstances in which they are placed. They, and they alone, 
owned the property to be sold or used, and they alone had the 
power to dispose of it as they saw fit. They owned it, not by 
virtue of citizenship merely, but of citizenship and domicile 
united; that is to say, by virtue of a citizenship confined to 
that particular locality.

The planting of oysters in the soil covered by water owned 
in common by the people of the State is not different in prin-
ciple from that of planting corn upon dry land held in the same 
way. Both are for the purposes of cultivation and profit; and 
if the State, in the regulation of its public domain, can grant 
to its own citizens the exclusive use of dry lands, we see no 
reason wjiy it may not do the same thing in respect to such as 
are covered by water. And as all concede that a State may 
grant to one of its citizens the exclusive use of a part of the 
common property, the conclusion would seem to follow, that it 
might by appropriate legislation confine the use of the whole 
to its own people alone. '

Neither do we think this case is at all affected by the clause 
of the Constitution which confers power on Congress to regulate 
commerce. Art. 1, sect. 8. There is here no question of trans-
portation or exchange of commodities, but only of cultivation 
and production. Commerce has nothing to do with land whi e 
producing, but only with the product after it has become t e 
subject of trade. Virginia, owning land under water adapte 
to the propagation and improvement of oysters, has seen t o 
grant the exclusive use of it for that purpose to the citizens o 
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the State. In this way the people of Virginia may be enabled 
to produce what the people of the other States cannot; but that 
is because they own property which the others do not. Their 
productions do not spring from commerce, but commerce to 
some extent from them.

We are unable to agree with the counsel for the plaintiff in 
error in his argument, that the right of planting may be enforced 
as a privilege of inter-state citizenship, even though that of 
taking cannot. Planting means, in “ oysterman’s phraseology,” 
as counsel say, “ depositing with the intent that the oysters 
shall remain until they are fattened.” The object is, therefore, 
to make use of the soil and the water above it for the improve-
ment and growth of that which is planted. It is this use, as 
has already been seen, that the State has the right, by reason 
of its ownership, to prohibit. Judgment affirmed.

Chor pe nnin g  v . Unite d  States .

From the repeal of the joint resolution of April 15, 1870 (16 Stat. 673), author-
izing the Postmaster-General to adjust the accounts of George Chorpenning, 
and from the prohibition in the act of March 3, 1871 (id. 519), directing that 
no part of the money thereby appropriated for the use of the Post-office 
Department shall “ be applied to the payment of what is known as the 
Chorpenning claim,” the implication is clear, that nothing more was to be paid 
to him on account of said claim, without further authority from Congress.

Appeal  from the Court of Claims.
Mr. Joseph Casey for the appellant.
Mr. Solicitor-General Phillips^ contra.

Mr . Just ice  Swayne  delivered the opinion of the court.
he appellant rests his claim upon the act of Congress of 

arch 3, 1857, 11 Stat. 521, and the resolution of Congress 
°f July 15, 1870, 16 Stat. 673.

Postmaster-General Brown, on the 
, ° ay and the 30th of June, 1857, awarded to the claim- 

n three several sums of $30,000, $49,842, and $29,590.95, 
Th f° hint He received them under protest.

erea ter he filed his petition in the Court of Claims, aver-
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ring that he was entitled to further compensation and damages 
under the act.

The Court of Claims held that the action of the Postmaster- 
General, and the payment and receipt of the sums awarded, 
were final and conclusive between the parties, and the petition 
was dismissed. Chorpenning v. United States, 3 Ct. of Cl. 
140. The claimant appealed to this court. While the appeal 
was pending, Congress passed the resolution of July 15, 1870. 
Under that resolution Postmaster-General Cresswell found 
there was due to the claimant the further sum of $443,010.70. 
Before any thing further was done, Congress, by a resolution 
of the 9th of February, 1871, 16 Stat. 702, repealed the resolu-
tion of the 15th of July, 1870, under which the last adjustment 
was made, and by the act of March 3, 1871, 16 Stat. 519, 
directed that no part of the money thereby appropriated for 
the use of the Post-office Department should “ be applied to 
the payment of what is known as the Chorpenning claim.”

Upon analyzing the resolution of 1870, it is found to contain 
the following provisions: 1. The Postmaster-General was 
anthorized to “ investigate and adjust ” anew the claims of 
George Chorpenning under the first section of the act of 1857, 
“ on the basis of compensation allowed by said act for regular 
mail service.” 2. “ And the claim growing out of the curtail-
ment and annulment of his contract on route No. 12,801, on 
the basis of his agreement with the Postmaster-General for the 
service, to be settled as provided for the services named in said 
act.” 3. “ And the right of appeal from the proceedings of the 
Postmaster-General to the Court of Claims ” was “ reserved 
and allowed to the said claimant.”

The act of 1857 became defunct by what occurred under it 
in that year. It was in no wise revived by the resolution of 
1870. It was only referred to by that resolution for the lules 
and basis upon which the new adjustment authorized was to 
proceed.

The question before us is as to the effect of the repealing 
resolution of 1871. In considering that subject, the act o 
1857 may be laid out of view, and will not be further a 
verted to.

The resolution relied upon by the appellant was who y 
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unilateral. It contained no stipulation of payment, express or 
implied. Congress, for its own reasons, simply directed an 
examination and adjustment. It gave no promise and came 
under no obligation to the other party, and asked and received 
none from him. The government and the claimant stood, and 
continued to stand, wholly independent of each other. The 
government could at any time before payment recall what it 
had done, and the claimant was at liberty up to the same period 
to refuse concurrence, and assert aliunde his legal rights, if any 
he had. Prior to that time there could be no vested right and 
no commitment of either party, not subject to the exercise 
thereafter of such discretion, affirmative or negative, as might 
be deemed proper. The case presents the same legal aspect as 
if it were between individuals. If a merchant should direct his 
clerk or other agent to “ investigate and adjust the claim ” of a 
third party upon a prescribed basis, and the adjustment was made 
accordingly, can it be doubted that the merchant might there-
after, because he had come to the conclusion that the claim was 
tainted with fraud or had been already fully paid, or for any other 
reason, or as a matter of choice, without assigning any reason, 
decline to recognize what had been done as of any validity, and 
withdraw the authority under which the proceeding had been 
taken ?

The reason of the right would be that there was no binding 
mutuality of assent, no consideration, and hence no legal obli-
gation resting upon either party. The duty devolved upon the 
Postmaster-General was wholly ministerial, and in no sense 
judicial, or that of an arbitrator. The record discloses no element 
of an arbitrament. The adjustment, having been made under a 
special law, renders it in no wise different as regards the point 
we are considering from those made daily by the accounting 
o cers of the government, under the general law conferring 
t eir powers and prescribing their duties. The idea that the 
government is finally concluded by the results at which they 
may arrive would be regarded as a novelty within and without 
the several departments.

The implication from the repeal of the resolution of 1870, 
t le prohibition in the act of 1871, is clear that Congress 
not intend that any thing more should be paid to the 
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claimant without further authority from that body. United 
States v. Babbitt, 1 Black, 55. This case is not distinguishable 
in principle from G-ordon v. United States, 7 Wall. 188. Aside 
from the views we have expressed, that adjudication is conclu-
sive as authority against the appellant.

Our attention' has been called by the counsel on both sides to 
the clause of the resolution giving the claimant the right of 
appeal from the findings of the Postmaster-General to the Court 
of Claims. The view which we take of the case renders it 
unnecessary to consider that point, and we express no opinion 
upon the subject. Judgment affirmed.

Unite d  Stat es  v . Mart in .

1. The act of Congress of June 25, 1868 (15 Stat. 77), declaring that eight hours 
shall constitute a day’s work for all laborers, workmen, and mechanics em-
ployed by or on behalf of the government of the United States, is in the 
nature of a direction by the government to its agents.

2. It is not a contract between the government and its laborers, that eight hours 
shall constitute a day’s work. It neither prevents the government from 
making agreements with them, by which their labor may be more or less 
than eight hours a day, nor does it prescribe the amount of compensation 
for that or any other number of hours’ labor.

8. Where, therefore, a laborer, in the habit of working for the government twelve 
hours a day, for $2.50 a day, is informed by the proper authority that, if 
he remains in the service at that compensation, he must continue to work 
twelve hours a day, and he does so continue, and is paid accordingly, he 
cannot afterwards recover for the additional time over eight hours as a day s 
labor.

4. An allowance by the government, upon the application of the laborer, o a 
sum for the excess of time over eight hours per day, is, when accepted y 
him in full of the account, a bar to any further claim.

Appeae  from the Court of Claims.
This was a petition filed by Martin against the United States.

The court below found the following facts : —
1. In the year 1866 or 1867 the claimant was employed by 

the foreman of the steam-heating and gas works at the Nava 
Academy, at Annapolis, to work for the defendants at $2.5 a 
day, with the understanding that during the season of steaming, 
which was from the 1st of October to the 1st of June, his time 
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of labor was to be twelve hours a day. During the seasons of 
steam-heating he was fireman at the steam-boilers, and at other 
times he was employed in assisting in repairing pipes, digging, 
and shovelling, or in ordinary labor and work.

2. In July, 1868, upon the passage of the act constituting 
eight hours as a day’s work for all laborers employed on behalf 
of the government, called the “ Eight-Hour Law,” 15 Stat. 77, 
the claimant and other laborers at said- academy spoke about 
that law to tfte foreman, who put on an additional man in the 
gas-works (where the claimant was not employed), and reduced 
the time of labor of the men in said gas-works to eight hours a 
day. Soon afterward, the men told him they would rather have 
half a dollar a day additional than to have the eight hours’ 
work. Admiral Porter, then superintendent of the academy, 
was informed of what the men said,„and he told the foreman 
that he would not give more pay, and that if any one would 
not work the full hours, he would put some one in his place. 
The claimant was present and heard this conversation. Noth-
ing more was said or done in the matter, and the claimant went 
on with his work, laboring the number of hours per day as be-
fore, according to the original understanding.

3. From the 25th of June, 1868, when the eight-hour law 
passed, to the 19th of May, 1869, when the President’s procla-
mation in relation to said act was issued, 16 Stat. 1127, the 
claimant worked two hundred and thirty-one calendar days, 
twelve hours each day, and ninety-seven calendar days, eight 
hours each day. From said 19th of May, 1869, to the time of 

is final discharge, Oct. 15, 1872, he worked seven hundred 
and fifty-two and a half calendar days, twelve hours each day, 
an four hundred and thirty nine and a half calendar days, 
eight hours each day.
« ¿A^°r Sa^ lab°r ^he claimant was paid at the rate of 

per calendar day, except that, for reasons which do not 
ppear in evidence, he was paid at the rate of 82 25 per day for 

M en^^Our days twelve hours each, in March, April, and 
1870* an^ ^°r ^wen^y-®ix days of eight hours each, in June, 
e • ayments at said rates were made to him at the end of 

month during his time of service, and were received by him 
without protest or objection.

VOL- lv- 26
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5. While the claimant was so employed, the pay of ordinary 
laborers at the academy was SI.75 a day ; and the firemen were 
paid $2.50 a day, because the time was longer and the work 
harder. The wages of firemen in the works of the gas com-
pany, a private corporation, at Annapolis, has since the war 
been $2 a day of twelve hours’ labor, and they had more work 
to do than the claimant had while similarly employed by the 
defendants.

6. In the year 1873, the claimant made a formal application, 
in writing, to the Fourth Auditor of the Treasury, for arrears of 
pay, claimed as due him under the second section of the act of 
May 18, 1872, 17 Stat. 134, between the 25th of June, 1868, 
and the 19th of May, 1869, on account of his said employment. 
The auditor thereupon stated the account, and allowed the 
claimant $205.63, which was admitted by the Second Comp-
troller ; and that amount was paid to the claimant, who re-
ceipted for the same, in writing, in full of the account.

The court below dismissed the petition, but, on a subsequent 
day of the term, made an order vacating the judgment, and 
directing, for the purpose of an appeal, a pro forma judgment to 
be entered in favor of the claimant in the sum of $1,019.49.

The United States thereupon appealed.
Mr. Assistant Attorney-General Smith for the United States.
Mr. Charles E. Hovey, contra.

Mr . Jus tic e  Hunt  delivered the opinion of the court.
On the 25th of June, 1868, Congress passed an act (15 Stat. 

77), declaring “ that eight hours shall constitute a day’s work 
for all laborers, workmen, and mechanics now employed, or who 
may hereafter be employed, by or on behalf of the government 
of the United States.” Rev. Stat. sect. 3738.

This was a direction by Congress to the officers and agents 
of the United States, establishing the principle to be observed 
in the labor of those engaged in its service. It prescribed the 
length of time which should amount to a day’s work, when no 

„ special agreement was made upon the subject. There ar 
several things which the act does not regulate, which it may e 
worth while to notice. ,

First, It does not establish the price to be paid for a day s 
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work. Skilled labor necessarily commands a higher price than 
mere manual labor, and whether wages are high or low depends 
chiefly upon the inquiry whether those having labor to bestow 
are more numerous than those who desire the service of the 
laborer. The English statute-books are full of assizes of bread 
and ale, commencing as early as the reign of Henry II., and 
regulations of labor, and many such are to be found in the 
statutes of the several States. It is stated by Adam Smith, as 
the law in his day, that in Sheffield no master cutler or weaver 
or hatter could have- more than two apprentices at a time, and 
so lately as the 8th Geo. III., an act, which remained unrepealed 
until 1825, was passed, prohibiting, under severe penalties, all 
master tailors in London, or within five miles of it, from 
giving, or their workmen from accepting, more than two shil-
lings sevenpence halfpenny a day, except in the case of gen-
eral mourning. Smith’s Wealth of Nations, 125 (6th Oxford 
ed. of 1869). A different theory is now almost universally 
adopted. Principals, so far as the law can give the power, are 
entitled to employ as many workmen, and of whatever degree 
of skill, and at whatever price, they think fit, and, except in 
some special cases, as of children or orphans, the hours of labor 
and the price to be paid are left to the determination of the 
parties interested. The statute of the United States does not 
interfere with this principle. It does not specify any sum 
which shall be paid for the labor of eight hours, nor that the 
price shall be more' when the hours are greater, or less when 
the hours are fewer. It is silent as to every thing except the 

iiection to its officers that eight hours shall constitute a day’s 
work for a laborer.

Neconc?, The statute does not provide that the employer and 
e aborer may not agree with each other as to what time shall 

constitute a day s work. There are some branches of labor, 
fl with furnaces, foundries, steam or gas works, where 

a or and the exposure of eight hours a day would soon ex- 
i Vd 6 S^ren^^ a laborer, and render him permanently an 
in g°vernment officer is not prohibited from know-
nu* h686 uor lrom agreeing, when it is proper, that a less 
NoTd61 ° . °UrS ^an shall be accepted as a day’s work.

es t e statute intend that, where out-of-door labor in the 
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long days of summer may be offered for twelve hours at an uni-
form price, the officer may not so contract with a consenting 
laborer.

We regard the statute chiefly as in the nature of a direction 
from a principal to his agent, that eight hours is deemed to be 
a proper length of time for a day’s labor, and that his contracts 
shall be based upon that theory. It is a matter between the 
principal and his agent, in which a third party has no interest. 
The proclamation of the President and the act of 1872 are in 
harmony with this view of the statute.

We are of the opinion, therefore, that contracts fixing or 
giving a different length of time as the day’s work are legal 
and binding upon the parties making them.

In the case before us, the claimant continued his work, after 
understanding that eight hours would not be accepted as a day s 
labor, but that he must work twelve hours, as he had done be-
fore. He received his pay of 82.50 a day for the work of twelve 
hours a day, as a calendar day’s work during the period m 
question, without protest or objection. At that time ordinary 
laborers under the same government received but 81.75 per 
day at the same place, and those engaged in the same depart-
ment with the claimant in a private establishment, at the same 
place, received but 82 for a day’s work of twelve hours, and the 
finding adds, “ they had more work to do than the claimant 
had while similarly employed.” The claimant’s contract was 
a voluntary and a reasonable one, by which he must now be 
bound.

In 1873, the claimant applied for the same arrears of pay as 
are here in question, and received from the auditor an award of 
8205.63. That amount was paid to the claimant, and he re-
ceipted in writing in full for the account. This has often been 
held in this court to be a bar to any further claim. Unite 
States v. Justice, 14 Wall. 535; United States v. Child, 12 i 
232.

Judgment reversed, and cause remanded with directions to 
dismiss the petition.
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Goul d  v . Day .

1. The delivery of a deed conveying land will, in the absence of direct evidence 
of the fact, be presumed from the concurrent acts of the parties recognizing 
a transfer of the title. Thus, where a deed had been executed and recorded 
without the knowledge of the grantee, who subsequently, upon request of 
the grantor, conveyed the land to a third party, it was held that this recog-
nition by both parties of the transfer of the title was sufficient evidence that 
at that time the deed had been delivered.

2. Certain lands in Michigan, sold for taxes, were, for want of other purchasers, 
bid in by the State. Before the sale became absolute, the owner of the prop-
erty, having a complete title thereto at the time the sale was made, pur-
chased the State bids. Held, 1. That a redemption of the property from the 
sale was practically effected by the purchase. 2. That the ownership of 
the State’s lien and the ownership of the title to the lands being thus united 
in the same person, the lien was merged in the title. 3. That tax-deeds, 
subsequently executed to the owner by the State, were only evidence that 
the taxes were satisfied, the lien of the State discharged, and the estate 
restored from the sale : they transferred no new title to the grantee.

3. Where a question put to a witness is in itself unobjectionable, but the answer 
goes beyond what is called for, and is improper or incompetent testimony, 
an objection to the question will not extend to the answer. Special objec-
tion must be taken in such case to the answer. So held, where a witness 
was asked whether he could form a judgment of the quantity of timber 
which had been on certain pine-timber lands from the stumps that remained, 
and he stated in his answer what, in his judgment, the quantity was.

Erro r  to the Circuit Court of the United States for the 
Eastern District of Michigan.

The action was on the case against Gould, the defendant in 
the court below, for selling lands, situated in the State of 
Michigan, under a power of attorney from the person appearing 
to be the owner on the public record of deeds, knowing at the 
time that the property belonged to the plaintiff. The declara-
tion avers that the several parties who bought at the sales thus 
made were purchasers for a valuable consideration, in good 
faith, without notice of the rights of the plaintiff, and that the 
property has thus been lost to him.

The lands were originally derived from the United States, 
under a grant to aid in the construction of a railroad in Michi-
gan. In April, 1865, Charles J. Anthony, of the city of New 

ork, the then owner, conveyed them to his brother-in-law, 
yjas F. Jackson, who was ignorant of the fact that the deed 

een made and recorded. In June following, Jackson, at 
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the request of Anthony, conveyed them to Anna D. Anthony, 
his wife, and, on Sept. 2, 1867, Anthony and wife conveyed 
them to the plaintiff, Henry Day, in settlement of a claim of 
the latter, amounting to $38,000. All the conveyances, except 
the one from Jackson to Mrs. Anthony, were, within a few 
months after their execution, placed on record in the proper 
offices of registry where the lands are situated. The one to her 
appears to have been mislaid; at any rate, it was not recorded 
until January, 1871. The plaintiff was not aware, when he 
took the deed to himself, of any defect in the record of the title.

Some time in the spring of 1869, about a year and a half 
after the plaintiff’s purchase, Jackson, who claimed that An-
thony, Day, and others were indebted to him for services to the 
amount of $781, discovered, in what way does not appear, that 
of the land conveyed to him by Anthony in 1865 two sections 
in Gratiot County were left standing in his name on the public 
records, and he undertook to make his claim out of these 
sections.

With this object in view, he wrote to a friend on the subject 
in Owosso, Mich., near which the lands are situated, and 
that friend gave the letter to a lawyer of the place, the defend-
ant, Amos Gould, to answer. Gould accordingly wrote to 
Jackson, under date of May 22, 1869, stating that he himself 
was a large owner of railroad lands in his own right, and was 
prepared to trace out the title to any of them ; that, if desired, 
he would take measures to find out all the lands to which Jack- 
son had any title, and sell them, if an opportunity offered. A 
correspondence then followed between Jackson and Gould, last-
ing for some weeks. In that correspondence Jackson did not 
pretend that he in fact owned any lands in Michigan, but stated 
that he understood that Anthony, for whom and others he had 
been engaged in locating railroad lands in that State, had, in 
making deeds of the lands, left two sections standing on the 
records in his name; that he had been requested to convey 
these sections to the plaintiff, Day, but had refused to do so 
unless Day would see his claim paid. Through all his letters, 
the only wish expressed was to recover his claim; when t at 
was paid, he was willing to execute any deeds desired, un 
other hand, Gould, who, in looking up the title to the sections 
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named, had discovered that the deed of Anthony, which con-
veyed the sections to Jackson, also embraced several thou-
sand acres of other lands, and that the deed of Jackson to 
Mrs. Anthony had not been placed on record, wrote to Jackson, 
that, in order to aid him and protect his interest, it would be 
best for him and his wife to execute a power of attorney, 
which he enclosed, to sell the two sections mentioned, and 
added, that there might be other land similarly situated in other 
counties, and, in order to take charge of whatever there might 
chance to be, he had made the power broad enough to cover it 
all. He at the same time advised Jackson to make no answer 
to any letters received from Day or others on the subject, until 
information of what they contained was communicated to him, 
and his advice taken as to the reply. The power of attorney, 
bearing date June 14, 1869, and authorizing Gould to sell the 
two sections, and all other lands of Jackson situated in the 
State, was accordingly executed, and returned to Gould; and 
he immediately proceeded to sell not only the two sections, but 
other large tracts. Shortly after the receipt of the instrument, 
he disposed of 5,642 acres for the sum of $8,495, of which 5,522 
acres were sold to his son-in-law. The first sale, on June 21, 
was of 1,280 acres, for $1,920 ; the second, June 26, was of 
120 acres, for $1,200 ; either of which produced more than suf-
ficed to satisfy the claim of Jackson, which, as already stated, 
amounted only to $781, and the expenses incurred for its col-
lection.

In a subsequent communication to Jackson, marked “confi-
dential, made after the first sale, the fact that a sale had been 
made was concealed, and an opinion expressed, that in a few 
months the claim could be made, but of that he could not speak 
with ceitainty until he had perfected his examination ; he, how-
ever, advised Jackson to send all letters received on the subject 
o the lands to him, and not to answer any of them until prop- 

y instructed, and, if asked about the lands, to say that he 
owned them, and had bought and paid for them.

epeated efforts were subsequently made to obtain from 
re ’ A lands sold, and a statement of the amount
f f Oy ’ Nothing could be heard from him beyond the 

at he had disposed of all the lands in Michigan he could 
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find to which Jackson appeared to have the title. He declined 
to give any information as to the property sold beyond this gen-
eral statement, and he rendered no account of the proceeds re-
ceived. When informed by Jackson of the anxiety of Anthony 
and Day, he wrote to Jackson, saying: “You and I should have 
nothing to say to Mr. Anthony or Mr. Day, except that you 
have sold the lands, and have no more to do with the matter. 
We can do ourselves no good by talking too much with the 
other side.”

The want of success attending the efforts to ascertain the 
sales made, and the pressure brought by Day upon Jackson for 
a conveyance of the lands, led to the exposure of the correspond-
ence with Gould, and ultimately to the institution of the present 
action.

A considerable portion of the lands conveyed by Anthony 
and wife was, in October, 1867, sold for taxes assessed in 1866, and 
bid in by the State. On May 9,1868, Day, the plaintiff, bought 
the State bids, and on Feb. 11,1869, the Auditor-General made 
quitclaim deeds of the land to him. Of these deeds there were 
seven; but, one of them being for land sold and conveyed in 1862, 
the court told the jury that the plaintiff had not shown any title 
to the land it covered. So this deed may be put entirely aside. 
There then remained six tax-deeds made by the Auditor-General 
to the plaintiff of his own land; and these deeds the defend-
ant Gould offered for the purpose of showing that the plain-
tiff could not recover, because in June and July, 1869, he 
acquired title to the lands by said tax-deeds, and that hence a 
conveyance of them by Gould, as attorney of Jackson, to other 
parties could not injure him.

In other words, the position of the defendant was that the 
tax-deeds gave the plaintiff a new and paramount title, which 
extinguished all his previous titles, and that Gould’s conveyance 
of Jackson’s title of record could therefore do the plaintiff no 
harm.

To show the value of some of the lands sold by the defendant 
under the power of Jackson, a witness by the name of Alexan 
der W. Heather was introduced upon the part of the plainti 
as an expert in the business of examining pine-timber lan s, 
and making estimates of the quantity of timber thereon, an o 
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the value of such lands in the region where these were situated. 
He testified that he had examined certain of the lands in ques-
tion in 1861, and gave evidence tending to show that he found 
that the timber had been cut off subsequently to the sale of 
them by the defendant under the power of an attorney from 
Jackson. Witness was then asked this question: “From the 
stumps, could you form a judgment of the timber that had been 
there ? ”

This question was objected to by the defendant as incompe-
tent ; but the objection was overruled, and the witness answered: 
“ I judge from what stumps I saw that there had been about 
fifteen millions of feet cut off the lands altogether.”

To this ruling of the court exception was taken.
The court was requested by the defendant’s counsel to charge 

the jury, among other things, as follows: That if they found 
that the deed from Anthony to Jackson put in evidence by the 
plaintiff was made and recorded without the knowledge of Jack- 
son, and never delivered to him, then no title to the land de-
scribed therein passed to him, and the plaintiff obtained no title 
thereto by virtue of his deed from Anna Anthony.

That the tax-deeds put in evidence were prima facie evidence 
t at the title to the lands therein described was in the plaintiff 
at the time when the defendant, as attorney for Jackson, at-
tempted to convey the same, and therefore, as to such lands, the 
plaintiff could not recover against the defendant, as he had pot 

een injured by such attempted conveyance as attorney for
Jackson.

The court refused to thus charge the jury, and the defendant 
excepted. But upon the first of these requests the court in-
structed the jury as follows : —

That if they should find that Jackson acted upon the deed 
la e to him by conveying the lands afterwards to Mrs. An- 

th°n^ ^en delivery was of no consequence. He 
C affirmed the conveyance to himself, and neither he nor 

t e attorney under him, could question it. It also charged 
or th8 aC^n^ uPon the title, by assuming to convey the same, 
of att au^or^ze ^e conveyance of the same by a power
deliv Gould, was a ratification of it, and the want of

ry was of no importance in the case. The title was as 
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perfect as if the delivery had been made at the commence-
ment.

The jury found for the plaintiff, and assessed his damages at 
$33,020.65 ; and they found specially, upon certain questions of 
the defendant propounded to them in writing, as follows: —

“‘ 1st, Was the deed from C. J. Anthony and wife, to Cyrus F. 
Jackson, ever delivered to said Jackson, or to any one for him?’ 
They answered, ‘We find no actual delivery.’

“ ‘ 2d, Did said Jackson have any knowledge, previous to the exe-
cution of said deed, that it was to be executed?’ They answered, 
‘No.’

“ ‘ 3d, Did he, after its execution, in any way accept it ? ’ They 
answered, ‘ Yes.’

“ ‘ 4th, Did the defendant, when he executed the conveyance as 
attorney for Jackson, have any knowledge or belief that the plaintiff 
had any title to lands thus conveyed, or any valid claim thereto?’ 
They answered, ‘ Yes.’

“‘5th, Did the defendant, when he executed the conveyance as 
attorney for Jackson, believe that said Jackson had the legal title to 
the lands so conveyed?’ They answered, ‘No.’”

They also answered “ yes ” to the following question of the 
plaintiff: —

“‘Did not the defendant, at the time he sold the lands in ques-
tion, have knowledge of such facts as brought to him notice that 
plaintiff claimed these lands, and which, if followed in good faith, 
would have led him to a knowledge of plaintiff’s full title.

Judgment being entered upon the verdict, the defendant 
brought the case here on writ of error.

Mr. C. I. Walker for the plaintiff in error.
Mr. Henry Day for the defendant in error.

Mr . Just ice  Field , after stating the case, delivered the 
opinion of the court.

The whole conduct of Gould, as disclosed by his letters, 
indicated a fraudulent purpose. It might justly be terme 
larcenous, if larceny could be applied to a fraudulent sale 
another’s lands, and the retention of the proceeds. He knew 
that Jackson was not the owner of the lands which were so 
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in his name. The jury have found as a fact, that, when he made 
the conveyances, he did not believe that Jackson had any title. 
He was aware, therefore, all the time, that he was defrauding 
the true owner, whoever he might be, by the use of the power 
of attorney. The jury have also found that he had knowledge 
of facts which informed him that the plaintiff claimed the 
lands, and which, if followed in good faith, would have disclosed 
the plaintiff’s full title; and that he then knew or believed 
that the plaintiff had the title, or a valid claim, to the lands. From 
the outset, he was made acquainted with the fact that whatever 
title remained on the records in the name of Jackson was there 
by accident or mistake, and that all Jackson asked was that 
the property thus situated might be subjected to the payment 
of his claim. Learning the true condition of things, that the 
deed to Mrs. Anthony had never been recorded, he concealed 
the fact from Jackson, advised him to set up a false claim of 
title, obtained from him, under pretence of aiding him and 
protecting his interests, a power of attorney to sell any lands 
m the State, and then proceeded at once to dispose of not 
merely the two sections which Jackson had originally desired 
to subject to the payment of his claim, but immense tracts of 
other lands. After this, he refused to give any account of the 
sales made, and, with the exception of paying the claim of 
Jackson, he put all the proceeds into his own pocket, amount-
ing to several thousand dollars. As said by counsel, fraud and 
guilty knowledge are written all through his letters.

Now, when called to account for his acts, he sets up as a 
defence, —

st, That Jackson never acquired the title to the lands, sold 
under the power, by the deed from Anthony in 1865, inasmuch 
as he was not aware of the execution of that deed at the time, 
and, consequently, there was no formal delivery of it to him; 
and, j  >

. 2d, If he did thus acquire the title, the plaintiff was not 
injured by the sales, because he had previously purchased the 
^an s at tax sales, and thus obtained a superior title to the prop- 

th f ^ese defences could be sustained, they would only show 
c defendant is not liable in this action, not because he 
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was guiltless of fraud, but because the fraud committed inju-
riously affected only other parties. His conduct would not 
then stand in any better light. But the defences are not 
tenable.

It is true that Jackson was ignorant of the fact that Anthony 
had made a deed of the lands to him in 1865, until he was 
called upon to reconvey them; but, when informed of the fact, 
he immediately acted upon the assumed validity and operation 
of the instrument, and executed the desired conveyance. Now, 
while it is law that a delivery of a deed is essential to pass an 
estate, and there can be no delivery without a surrender of the 
instrument or the right to retain it, such delivery will be pre-
sumed, in the absence of direct evidence, from the concurrent 
acts of the parties recognizing a transfer of the title. The 
question here is not whether the delivery took place at the 
date of the deed, but whether it took place at all. The acts 
of the grantor and grantee — the one in asking a reconveyance 
and the other in making it — were satisfactory evidence that at 
that time the delivery had been made, and they justified the 
finding of the jury that the deed had been accepted by Jackson. 
Jackson v. Cleveland, 15 Mich. 94.

As to the tax sales, they were made in 1867 for unpaid 
taxes of 1866; and, for want of other purchasers, the lands were 
bid in by the State. The sales were made after the plaintiff 
had purchased the lands; but in May, 1868, before the time of 
redemption had expired, he bought the State bids, and m 
February, 1869, received quitclaim deeds from the auditor-
general of the State. These deeds were produced by the 
defendant to show that at the time of his sales in June and 
July following, under the power of attorney of Jackson, the 
plaintiff possessed a superior title, which was not affected by 
those sales, and thus that the fraud which the defendant com-
mitted injured only the purchaser who trusted him, and did 
not injure the plaintiff. The answer to this position is obvi-
ous : the plaintiff, by his purchase of the State bids, practically 
redeemed the property from the tax sales, and therefore ac 
quired no new or additional title by the tax-deeds. Whatever 
operation the deeds had under these circumstances, it was only 
as evidence that the taxes were satisfied, the lien of the Sta e 
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discharged, and the estate restored from the sale. By the law 
of Michigan, taxes upon real property constitute a lien upon it, 
which continues through all its transfers, until the taxes are 
paid, or the sale of the property for their payment has become 
absolute. Whoever subsequently purchases the property is 
presumed to know of the taxes existing at the time, as they are 
a matter of public record; and the law informs him that he 
must see that they are paid, or suffer a possible loss of his 
estate. Whether in the present case the plaintiff stood in any 
such relation to his vendor as to make it obligatory upon the 
latter to pay the taxes previously assessed we are not informed ; 
nor is it material. The State looked only to the property, and 
did not concern itself as to the relations between the former 
and present owners. If, therefore, the plaintiff did not wish to 
see his interest sacrificed, his only course was to pay the taxes 
before the sale, or to redeem the land from tjie sale afterwards. 
By the purchase of the bids before the sale became absolute, 
he practically effected a redemption. He thus united in him-
self the ownership of the State’s lien and the title to the lands. 
This union of conflicting interests operated to merge the lesser 
interest in the greater, the lien in the title. One cannot have 
a lien upon his own property, except where equity interposes, 
and, to prevent a failure of justice, keeps the lien outstanding; 
and. here there was no interference of equity, and no occasion 
for its interference. The rule of law took effect at once, and 
the State lien was eo instante merged in the plaintiff’s general 
title. The operation of the purchase was not unlike that which 
would have followed from the purchase by the plaintiff of a 
mortgage upon the premises executed by his vendor; the trans- 
er of the mortgage would be equivalent in its effect to a satis- 
action of the demand secured, and a release of the security. 
^\^ere’ ^rans^er the bid to the owner of the property 

so was in law equivalent to a payment of the taxes and a 
isc arge of the lien. Any subsequent deed in the one case 
om t e mortgagee, or in the other from the State, could have

operation as conveyances of any interest to the grantee. It 
ertam that the plaintiff, in buying the State bids, and subse- 
n y taking the State deeds, never supposed that* he was 

ere y impairing or destroying his original title. There was 
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at the time no defect in that title, and there was no adverse 
interest claimed in the lands ; and he was not aware that the 
conveyance to his grantors had not been recorded. Smith v, 
Lewis, 20 Wis. 354. The only title which a stranger could 
have obtained by the tax-deeds, he had already acquired by his 
purchase from the previous owners.

The court below, therefore, did not err in refusing the in-
struction asked, that the tax-deeds were prima facie evidence 
that the title to the lands embraced in them was in the plain-
tiff, when the defendant, as attorney for Jackson, attempted to 
convey the lands to others; and that, therefore, as to such 
lands, the plaintiff was not injured by the conveyances made. 
Whatever prima facie evidence of such title the deeds might 
have been by themselves, was overcome by the fact that the 
grantee was, at the time of the tax sales, the owner of the prop-
erty, and, as such, had practically redeemed it from the sales. 
A tax-deed executed after redemption from the sale, or, what is 
in legal effect the same thing, after the lien of the tax has been 
transferred to the owner of the property before the sale has 
become absolute, confers no title.

The objection to the testimony of the witness Heather, in 
answer to the question whether he could form a judgment of 
the quantity of timber which had been on certain pine-timber 
lands from the stumps that remained, is untenable ; for it was 
not taken in the court below. The question was there objected 
to, not the answer. The question only inquired as to the 
witness’s ability to judge from an existing fact what a previous 
fact might have been, and in itself was unobjectionable. If 
his answer went beyond the question, it was to that the objec-
tion of counsel should have been directed, by a motion to 
exclude it as not responsive, or otherwise improper, or as i * 
competent testimony. Judgment affirmed.
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Peop le  v . Commiss ione rs  of  Taxes  an d  Asse ssm ents .

1. The shares of stock of a national bank in New York should be assessed for 
taxation at their actual value.

2. The ruling in Van Allen v. The Assessors, 3 Wall. 573, as to the invalidity of 
the act of the legislature of New York of March 9, 1865, known as the 
Enabling Act, so far as it provided for the taxation of shares in a national 
bank, reaffirmed.

Error  to the Court of Appeals of the State of New 
York.

The relator, the Gallatin National Bank of the city of New 
York, was, prior to 1864, a State bank, incorporated under the 
general banking laws of New York. It surrendered that 
charter, and was reorganized as a national bank, under the act 
of Congress of June 3,1864,13 Stat. 99, known as the National 
Banking Act, and c. 97 of the laws of 1865 of New York, 
known as the “ Enabling Act,” with a capital of $1,500,000, 
divided into thirty thousand shares of $50 each.

The bank has reserved from profits $300,000. It also holds, 
on deposit with the treasurer, bonds of the United States of the 
par value of $591,000, on which the premium, estimated at 
twenty per cent, would be $118,200; so that the bank has, in 
addition to its capital, a surplus of $418,200.

The commissioners of taxes and assessments of the city of 
New York having signified their intention to tax this surplus, 
the president of the bank made a statement of its condition. 
Its capital and surplus were shown to be $1,918,200, which, on 
a division, would make each share $63.60. As those bonds 
were liable to daily and almost hourly fluctuation, and so might 
slightly exceed the estimate, he made affidavit that the value of 
each share did not exceed $64.

Thereupon the commissioners, deducting $5 per share as the 
P^Po^iou of the assessed value of the bank’s real estate, took 

as the valuation of each share, and imposed the tax accord- 
g y. The relator, to test the validity of such assessment, 
,. i°U^ ^uPreme Court of the State a writ of certiorari, 

to th ’J^°n a hea^ was Quashed; and it thereupon appealed 
if 4-^ ?Ur^ Appeals, where the judgment below was affirmed, 
it then brought the case here.
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The statutes bearing upon the question at issue are set forth 
in the opinion of the court.

Mr. Daniel D. Lord for the appellant.
The surrender by the Gallatin Bank of its original charter, 

and its reorganization under the National Bank Law, in con-
formity with the Enabling Act of New York, formed a contract 
with the State, limiting, for taxable purposes, the assessment of 
the shares of the bank to their par value. This contract is as 
much protected by art. 10 of the Constitution of the United 
States as are contracts between individuals. Prov. Bank v. 
Billings, 4 Pet. 514; Gordon v. Tax Court, 3 How. 133; Piqua 
Bank v. Knoop, 16 id. 369; Ohio Life Insurance $ Trust Co. 
v. De Bolt, 16 id. 416; Jefferson Bank v. Skelly, 1 Black, 436; 
Home of the Friendless v. Rouse, 8 Wall. 430; Wash. University 
v. Rouse, id. 439.

Mr. Hugh L. Cole, contra.

Mr . Just ice  Hunt  delivered the opinion of the court.
The relators complain that their shares of stock in the 

Gallatin National Bank are assessed at too large a sum. They 
appeal from the judgment of the Court of Appeals sustaining 
the determination of the commissioners of taxes, which fixed 
the taxable value of such shares at $59 each, whereas the par 
or nominal value of such shares is $50 each.

Many grave questions were discussed by the council upon the 
argument, to which we do not think it necessary to refer. We 
place our judgment upon a single ground.

The laws of the State of New York provide that shares of 
stock like those we refer to shall be assessed “ on the value 
of the- shares, and at “ their full and true value, as they (the 
assessors) would appraise the same in payment of a just debt 
due from a solvent debtor,” deducting the proportional value o 
the real estate owned by the bank. 2 Stat. N. Y. 1866, p. 1647, 
c. 71; 1 R. S. N. Y. 393, sect. 17.

The assessors were justified, under this authority, in fixing 
the value as we have stated. The appraisement included the 
reserve fund, which is as much a part of the property of the 
bank, and goes to fix the value of shares, equally as if it 
were not called by that name, but remained as a part of t e 
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specie, bills discounted, or other funds of the bank, undistin-
guished from the general mass.

The forty-first section of the act of Congress of June, 1864, 
provides that the States may tax the shares of national banks, 
subject to two restrictions: 1st, That this taxation shall not be 
“ at a greater rate than is assessed upon other moneyed capital 
in the hands of individual citizens of such State; ” and, 2d, 
“ that the tax so imposed . . . shall not exceed the rate imposed 
upon the shares of any of the banks organized under the author-
ity of the State where such association is located.” 13 Stat. 
112. In Hepburn v. The School Directors, this court decided 
that, in making assessment of bank shares by this authority, it 
was competent to assess them at an amount above their par 
value. 23 Wall. 480.

But the relators insist that, by the act of the legislature 
of the State of New York, passed March 9, 1865, it was en-
acted that the shares of a bank could not be assessed at an 
amount greater than the par value thereof, and that such stat-
ute created a contract w’ith the banks organized under the 
same, which could not be altered by a subsequent legislature. 
Hence it is argued that the act of 1866, authorizing such 
shares to be assessed at a rate which may exceed their par 
value, is a law impairing the obligation of a contract, and is 
void.

. The section of the statute of 1865 referred to is as follows, 
viz.:—

ec t . 10. All the shares in any of the said banking associations, 
organized under this act, or the act of Congress, . . . held by any 
person or body corporate, shall be included in the valuation of the 
personal property of such person or body corporate or corporation, 
id  t e assessment of taxes in the town or ward where such bank- 
ng association is located, and not elsewhere, whether the holder 

eieo reside in such town or ward, or not; but not at a greater 
i T *S assesse<^ upon other moneyed capital in the hands of 
suc^h11^8 : Provided, that the tax so imposed upon
fu th i $ n°t exceed the par value thereof; and provided
Stat estate such associations shall be subject to

’ county, or municipal taxes, to the same extent, according to 
ltS value, as other real estate is taxed.”

vo l . iv. 27
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Had this been a valid statute, we might have been called 
upon to discuss the point raised. But it was held in Van Allen 
v. The Assessors, 3 Wall. 573, that this statute was fatally 
defective, in that it did not contain a proviso that the tax 
thereby authorized to be imposed should not exceed the rate 
imposed upon banks organized under the authority of the State. 
The system of taxation devised by the statute of 1865 was 
adjudged to be illegal and void. The clause now laid hold of 
by the relators was simply a proviso or qualification of that 
system. It necessarily fell with it. When the main idea was 
thrown out of existence, the subordinate parts, which were 
adjuncts of and dependent upon the main theory, ceased to 
exist. There never was, legally speaking, any such proviso or 
enactment as the relators claim the benefit of. Of course, there 
could be no such thing as a violation of contract contained in a 
proviso which never existed. Warren v. The Mayor, 2 Gray, 
98, 99; Sedgwick on Statutes, 413, 414 (ed. of 1874).

Judgment affirmed.

Ex pa bte  Lorin g .

This court will not by mandamus compel an inferior court to grant a motion to 
vacate an order setting aside a judgment of nonsuit.

Petitio n  for a mandamus to the Circuit Court of the United 
States for the Eastern District of Michigan.

This petition shows that at the June Term, 1874, of the 
Circuit Court of the United States for the Eastern District of 
Michigan, William B. True, the plaintiff in an action then 
pending in that court against Elisha T. Loring, the petitioner, 
after a jury had been empanelled and the testimony on his par 
concluded, elected to become nonsuit, and that a judgment 
to that effect was entered. On the 17th October, 1876, at a 
subsequent term of the court, after notice to the attorney o 
Loring, True moved to set aside this judgment and restore t ® 
cause to the docket for trial. This motion was granted Oct. , 
and, later in the term, Loring appeared by his counsel, an
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moved to vacate the order then made. This last motion was 
refused, Jan. 15, 1877, and, Jan. 29, this petition was filed by 
Loring for a writ of mandamus to the judges of the Circuit 
Court, requiring them “ to vacate the order setting aside said 
nonsuit.”

Mr. Alfred Russell for the petitioner.
No opposing counsel.

Mr . Chie f  Just ice  Wait e delivered the opinion of the 
court.

It seems clear to us that the object in this case is to use the 
writ of mandamus as a writ of error. This cannot be done. 
We may require the Circuit Court to decide in a proper case if 
it refuses to act, but cannot control its decision. Here the 
court has acted, and given its decision upon a motion made. 
We are asked now to require it to reverse that decision. For 
that, resort must be had to a writ of error after a final judgment 
has been rendered. The writ of mandamus has no such office 
to perform. Petition denied.

Selden  v . Equitab le  Tru st  Comp an y .

A corporation whose business is confined to the investment of its capital in bonds 
secured by mortgage on real estate, and to the negotiation, sale, and guaranty 
of them, is not a bank or a banker within the meaning of sect. 3407 of the Revised 
Statutes.

Erro r  to thè Circuit Court of thè United States for thè 
District of Connecticut.

The facts are stated in thè opinion of thè court.
Argued by Mr. Assistant Attorney- G-eneral Smith for thè 

p aintiff in error, and by Mr. Augustus Brandegee and Mr. 
eremiah Halsey, contra.

Th JysæICE Stron g  delivered the opinion of the court.
la Trust Company is a corporation created by the

n, °, t e of Connecticut, and its principal office or place 
smess is at New Haven, in that State. Its “ only business 
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has been and is the investing of its own capital in mortgage 
securities on real estate, and selling such mortgage securities 
with the company’s guaranty. It does not collect or receive, nor 
has it ever collected or received, any deposit of money subject 
to be paid, or remitted on draft, check, or order ; nor does it re-
ceive deposits, issue notes, or make discounts of any description 
whatsoever, nor do any other business than above stated.” In 
“ investing said capital in mortgage securities on real estate as 
aforesaid, the manner adopted by the corporation has been and 
is as follows: To make loans thereof to individuals, taking from 
the borrower a bond, . . . and securing the payment of said 
bond by a mortgage deed of real estate, executed by the bor-
rower in conformity with the laws of the State where such real 
estate is situated. To the negotiation, sale, and guaranty of 
such bonds this company is exclusively devoted, and it incurs 
no obligations except those arising from such guaranty.” That 
such is the character of the company, and that such is the 
nature of its business, is stipulated of record; and the only 
question presented by the case is, whether a corporation doing 
such a business is a “banker” within the meaning of sect. 
3407 of the Revised Statutes of the United States relative to 
internal revenue.

Clearly, the company is not a banker in the ordinary accep-
tation of the word. But Congress has defined who shall be 
regarded as bankers, for the purposes of taxation under the 
revenue laws. Sect. 3407 of the Revised Statutes, p. 673, 
enacts that “ every incorporated or other bank, and every per-
son, firm, or company having a place of business where 
credits are opened by the deposit or collection of money or 
currency, subject to be paid, or remitted upon draft, check, or 
order, or where money is advanced or loaned on stocks, bonds, 
bullion, bills of exchange, or promissory notes, or where stoc s, 
bonds, bullion, bills of exchange, or promissory notes are re-
ceived for discount or for sale, shall be regarded as a bank or 
as a banker.”

The statute describes three classes of artificial and of natura 
persons, distinguished by the nature of the business transacte 
by them, and declares that individuals embraced in either o 
the classes shall be considered bankers. The first class is com 
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posed of those who have a place of business where credits are 
opened by the deposit or collection of money or currency, sub-
ject to be paid or remitted upon draft, check, or order. It is 
not claimed the company engaged in that branch of business, 
or that they are included in this first class. The agreed state 
of facts expressly repels any such claim.

The second class are those who have a place of business 
where money is advanced or loaned on stocks, bonds, bullion, 
bills of exchange, or promissory notes. It i§ contended on 
behalf of the plaintiff in error that the company is included in 
this class, because it advances or loans money on bonds. The 
case, however, states that all the loans the company makes are 
investments of its own capital in mortgage securities on real 
estate. It is true the bonds of the borrowers are taken with 
the mortgages, but the bonds are mere evidence of the debt. 
The money is advanced or loaned on the security of the real 
estate mortgaged, and not on the security of the bond. We 
think Congress, in the clause of the act we are now considering, 
intended reference to transactions entirely different from loans 
or advances made on the personal promise or undertaking of 
the borrower. The words used are not technical. They are, 
therefore, to be understood in their common and popular sense. 
Dwarris on Statutes, 573. And that, in common understanding, 
an advance or loan of money on stocks, bonds, bullion, bills of 
exchange, or promissory notes is an advance or loan where those 
species of property are pledged as collaterals, or are hypothecated 
to secure the return of the advance or the payment of the sum 
ent, is unquestionably true. It can be nothing else where the 

money is advanced or lent on stocks or bullion; and, by the 
s atute, bonds, bills of exchange, and promissory notes are placed 
in the same catalogue with stocks and bullion. All of them are 
a ike the subjects on which the advance or loan is made. It is 
a fair piesumption, therefore, that Congress regarded an advance 
or loan on bonds as similar in its character to an advance or 
oan on stocks, involving in each case an hypothecation of the 
u ject on which the advance is made. If not so, if it was 
ntended to embrace loans generally, there was no necessity 
oi introducing the qualifying words “on bonds, bills of ex- 

anSe’ or promissory notes.” It was, however, not the lending, 
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but the method or mode of operation, which was in view. If it 
was mere lending Congress had in contemplation, it is difficult 
to conceive of a reason why mortgages of real estate were not 
included with stocks, bonds, bullion, &c. But it is a well-known 
common usage for banks to make advances or loans on the 
hypothecation or pledge of such property, though not upon the 
hypothecation or mortgage of real estate. There was a reason, 
therefore, for omitting real estate from the catalogue of things 
upon which the advances or loans contemplated might be made. 
Advances on that are not within the ordinary business of a 
banker. To us, therefore, it appears plain that it is the business 
of advancing or lending in the mode usual with bankers — that 
is, on collaterals or on the pledge of personal property — that, 
by the statute, is defined to be banking, within the intention of 
Congress, and that lending upon mortgages of real estate is not 
intended.

The third class described by the statute comprises those who 
have a place of business where stocks, bonds, bullion, bills of 
exchange, or promissory notes are received for discount or for 
sale. The language is not “ where stocks, bonds, &c., are sold, 
or “ are held for sale.’; Surely Congress did not intend that 
corporations or persons who have a place of business where they 
sell their own stocks, bonds, bullion, bills, or notes should be 
regarded as bankers. If they did, a vast proportion of the 
corporations and of the merchants and manufacturers of the 
country would be included. But the language of the statute 
is, “ where ” such property is “ received ” “ for discount or for 
sale.” The use of the word “ received ” is significant. In no 
proper sense can it be understood that one receives his own 
stocks and bonds, or bills, or notes, for discount or for sale. He 
receives the bonds, bills, or notes belonging to him as evidences 
of debt, though he may sell them afterwards. Nobody woul 
understand that to be banking business. But when a corpora 
tion or natural person receives from another person, for discount, 
bills of exchange or promissory notes belonging to that other, 
he is acting as a banker; and when a customer brings bon , 
bullion, or stocks for sale, and they are received for the purpose 
for which they are brought, that is, to be sold, the case is p^ 
sented which we think was contemplated by the statute.
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common understanding, he who receives goods for sale is one 
who receives them as an agent for a principal who is the owner. 
He is not one who buys and sells on his own account.

The Equitable Trust Company lent its own money, taking 
bonds and mortgages therefor. Those bonds it sold with a 
guaranty. It sold only its own property, not that received 
from other owners for sale. Such a business, in our opinion, 
did not constitute the corporation a banker, as defined by the 
revenue laws. Judgment affirmed.

Davis  v . Brow n .

1. An indorser of a promissory note is a competent witness to prove an agree-
ment in writing made with its holder at the time of his indorsement, that 
he shall not be held liable thereon, where the paper has not afterwards been 
put into circulation, but is held by the party to whom the indorsement was 
made.

2. Bank of United States v. Dunn, 6 Pet. 51, explained and qualified.
3. An agreement like the one mentioned above, and the indorsement, taken 

together, are equivalent, so far as the holder of the note is concerned, to an 
indorsement without recourse to the indorser.

4. The omission of indorsers on a series of notes, transferred to the holder in 
settlement of their own note held by him, upon an agreement in writing 
that they should not be held liable on their indorsement, to set up the 
agreement as a defence to an action against them, brought by the holder 
on two of the notes, does not preclude them from setting up the agreement 
in a second action by the holder on others of the same series of notes. 
The judgment in the original action does not operate as an estoppel against 
showing the existence and validity of the agreement in the second action.

5. When a judgment in one action is offered in evidence in a subsequent action 
between the same parties upon a different demand, it operates as an estop-
pel only upon the matter actually at issue and determined in the original 
action; and such matter, when not disclosed by the pleadings, must be 
shown by extrinsic evidence.

Erro r  to the Circuit Court of the United States for the 
Northern District of Illinois.

This action was against the defendants, as second indorsers 
o certain promissory notes, transferred by them to the Ocean 

ational Bank of the city of New York. The bank having 
ai ed, the notes came into the possession of the plaintiff, as its 
eceiver. The facts are sufficiently stated in the opinion of 
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the court. The defendants obtained judgment, and the plain-
tiff brought the case here.

Argued by Mr. H. Gr. Miller for the plaintiff in error, and 
submitted by Mr. U. P. Smith and Mr. Stephen Sibley for 
the defendants in error.

Mb . Just ice  Field  delivered the opinion of the court.
This was an action against the defendants, as second indorsers 

upon ten promissory notes of one McOmber, made at Saratoga 
Springs, in the State of New York, in June, 1870, each for 
$500, and payable to his order in from thirty-two to forty-one 
months after date.

The defence set up to defeat the action was that the notes in 
suit were transferred in June, 1871, with other notes of the 
same party of like amount and date, to the Ocean National 
Bank by the defendants, in part satisfaction of a note of their 
own then past due, the balance being paid in cash, and were 
indorsed by the, defendants as a mere matter of form, upon an 
agreement in writing of the bank that they should not be held 
liable on their indorsements, or be sued thereon.

On the trial, Harvey Brown, one of the defendants, was 
called as a witness to prove the matters thus set up as a de-
fence, and was permitted, against the objection of the plaintiff, 
to testify to the settlement of the note of the defendants, the 
transfer for that purpose to the Ocean National Bank of the 
McOmber notes, and their indorsement by the defendants 
under the agreement of the bank not to hold them liable as in-
dorsers ; and that this agreement was in writing, and was 
destroyed in the great fire at Chicago, in October, 1871.

To meet and repel the defence founded upon this agreement, 
the plaintiff produced and gave in evidence a record of a ju g 
ment, recovered by him against the same defendants upon two 
other notes of the same party, of like amount and date as those 
in suit, except that* they became due at an earlier day, whic 
were part of the series of notes transferred by the defendants 
to the bank, and indorsed by them, in settlement of their own 
note, as already mentioned, and were included in the agreemen 
as part of the same transaction.

The questions presented for our determination relate to t
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competency of the witness Brown, and the admissibility of 
the evidence of the alleged agreement of the bank, and to the 
operation of the judgment mentioned as an estoppel against the 
defendants setting up any defence founded upon the agreement.

The objection to the witness arose from his being a party to 
the notes, and, as such, it is contended that he was incompe-
tent to impeach or discredit the same, or to show that his lia-
bility was not such as his indorsement imported. The case of 
The Bank of the United States v. Dunn, reported in the 6th 
of Peters, is cited in support of this position. There, the in-
dorser of a note had been permitted by the court below to tes-
tify» against the objection of the plaintiff in the action, to a 
verbal understanding with the cashier and president of the 
bank which took the note, that he was not to incur any respon-
sibility, or, at least, would not be held liable on the note, until 
the security pledged for its payment had been exhausted. The 
admission of the witness this court considered erroneous, hold-
ing that no one who was a party to a negotiable note could be 
permitted by his own testimony to invalidate it, which, in that 
case, meant that no one could be permitted to show that a note 
indorsed by him was void in its inception, or that his indorse-
ment did not impose the liability which the law attached to it. 
The opinion which announces the decision proceeds upon two 
grounds: 1st, That the evidence would contradict the terms of 
the instrument, or change their legal import; and, 2d, that it 
would be against public policy, as tending to destroy the credit 
of commercial paper, to allow one who had given it the sanc-
tion of his name, and thus added value and currency to the 
instrument, to testify that it was executed or indorsed by him 
under such circumstances as to impair his obligation upon it.

his last position was supported by reference to the cele- 
rated case of Walton v. Shelley, 1 T. R. 296, decided in 1786, 

ere the indorser of a promissory note was held by the 
ng s ench to be inadmissible as a witness, on grounds of 

P ic policy, to prove the note void for usury in its incep-
j ord Mansfield observing, that it was “ of consequence 

don ,an n° Person should hang out false colors to
thon €em’ affixing his signature to a paper, and

a±terwards giving testimony to invalidate it.” Aside 
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from the assumed estoppel of the parties from their posi-
tion on the paper, the maxim of the Roman law, that no one 
alleging his own turpitude shall be heard (nemo allegans suam 
turpitudinem est audiendus), was cited to justify the decision. 
That maxim was plainly misapplied here by the great Chief 
Justice; for it is not a rule of evidence, but a rule applicable to 
parties seeking to enforce rights founded upon illegal or crimi-
nal considerations. The meaning of the maxim is, that no one 
shall be heard in a court of justice to allege his own turpitude 
as a foundation of a claim or right; it does not import that a 
man shall not be heard who testifies to his own turpitude or 
criminality, however much his testimony may be discredited 
by his character.

The doctrine of Walton v. Shelley maintained its position in 
the courts of England only for a few years. In 1798, it was 
by the same court overruled in the case of Jordaine v. Lash- 
broohe. 7 id. 601, Lord Kenyon having succeeded Mansfield as 
Chief Justice. Since then, the rule has prevailed in the courts 
of that country, that a party to any instrument, whether nego-
tiable or not, if otherwise qualified, is competent to prove any 
fact affecting its validity ; the objection to the witness, from his 
connection with the making or circulation of the instrument, 
only going to his credibility, and not to his competency. In 
this country, there has been much diversity of opinion upon 
the point, some of the State courts following the rule of Walton 
n . Shelley, while others have adopted the later English rule. 
The general tendency of decisions here is to disregard all objec-
tions to the competency of witnesses, and to allow their posi-
tion and character to affect only their credibility. This 
diversity of opinion could not have existed, unless there were 
grave reasons for doubting the soundness of the original deci-
sion. Be that as it may, it has led those courts which, on con-
siderations of commercial policy, adopted the rule of Walton v. 
Shelley to qualify the rule, so as to limit its application strictly 
to cases arising on negotiable bills and notes, and to cases 
where the transaction affecting the validity of the paper was 
not between the parties in suit. The holders of commercia 
paper, who enter into agreements or transactions with the 
makers or indorsers, affecting its validity or negQtiability, can 
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not invoke protection against the infirmity which they have 
aided to create. There are no considerations of commercial 
policy which can exclude the parties in such cases from testify-
ing to the facts. Thus, in Fox v. Whitney, 16 Mass. 118, the 
Supreme Court of Massachusetts, which had previously recog-
nized the rule in Walton v. Shelley, held that the rule applied 
only to a case where a man, by putting his name to a negotiable 
security, had given currency and credit to it, and did not apply 
to a case between original parties, where the paper had not 
been put into circulation, and each of the parties was cognizant 
of all the facts. This decision meets our concurrence, and, if it. 
qualifies the decision in the case of Bank v. Bwnn, we think 
the qualification a just and proper one.

These considerations dispose of the objection to the compe-
tency of the witness Brown. The notes of McOmber were 
never put into circulation by the Ocean National Bank. No one, 
therefore, has been misled by the indorsement of the defend-
ants ; no false colors have been held out by them, No credit 
or currency has been given by their name. The receiver has, 
with .reference to the notes, no greater right than the bank has: 
he stands in its shoes. If the bank could not have enforced a 
liability upon the defendants against its agreement that they 
should not be held liable, the receiver cannot enforce it. The 
agreement itself is not immoral nor illegal. The defendants 
by their act ran the risk of being charged upon the notes; 
they would have been liable had the notes been put into cir-
culation. But beyond this risk they were protected by the 
agreement; upon that they could rely, so long as the bank held 
the notes.

The objection that the agreement was inadmissible because 
it tended to vary and destroy the legal effect of the indorse-
ment is not tenable. The agreement, being in writing, is to be 
taken and considered in connection with the indorsement, and 
t e two are to be construed together. So far as the bank was 
concerned, the agreement made the indorsement equivalent to 
one without recourse to the indorsers.

The next question for determination relates to the operation 
0 t e judgment recovered, by the plaintiff against the defend- 
nts, as an estoppel against their setting up the defence founded 
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upon the agreement. The action in which that judgment was 
recovered was brought in the same court as the present action, 
against the defendants as second indorsers upon two notes, 
which were part of the series of McOmber notes, transferred to 
the bank of the defendants in settlement of their own note; 
and their indorsement was embraced in its agreement. The 
defendants pleaded the general issue; but the court finds that, 
by the advice of counsel learned in the law, they defended the 
action in good faith solely upon the ground that their liability 
had not been fixed as indorsers by due prosecution of the makers 
of the notes, as required by the laws of Illinois ; and that this 
defence was not sustained, for the reason that it appeared that 
the makers of the notes resided in the State of New York, and 
that the indorsement was made there. The agreement of the 
bank not to hold them liable as indorsers was not pleaded nor 
relied upon; yet it is contended by counsel, that, inasmuch as it 
might have been thus pleaded and relied upon, therefore the 
judgment is an estoppel against the setting up of that agree-
ment as a defence in a subsequent action between the same 
parties upon other notes, equally as if its validity and efficacy 
had been litigated and determined.

In taking this position, counsel have confounded the opera-
tion of a judgment upon the demand involved in the action, in 
which the judgment was rendered, with its operation as an es-
toppel in another action between the parties upon a different 
demand. So far as the demand involved in the action is con-
cerned, the judgment has closed all controversy; its validity is 
no longer open to contestation, whatever might have been said 
or proved at the trial for or against it. The judgment is not 
only conclusive as to what was actually determined respecting 
such demand, but as to every matter which might have been 
brought forward and determined respecting it; and that is all 
that the language means which is quoted by counsel from opin-
ions in adjudged cases, in seeming consonance with his position.

When a judgment is offered in evidence in a subsequent 
action between the same parties upon a different demand, it 
operates as an estoppel only upon the matter actually at issue 
and determined in the original action; and such matter, when 
not disclosed by the pleadings, must be shown by extrinsic 
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evidence. We have recently had occasion, in the case of Crom- 
well v. County of Sac, supra, p. 3pl, to go over this ground and 
point out the distinction mentioned ; and it is unnecessary to 
repeat what we there said. See Bigelow on Estoppel; Note to 
the case of the Duchess of Kingston, in Smith’s Lead. Cas.; 
and Robinson’s Practice, vol. vii. The position of counsel is 
clearly untenable.

As to the objection of want of authority in the president of 
the bank to make the agreement with the defendants, the find-
ing of the court is conclusive. His authority was a fact to be 
determined by the court, under the stipulation waiving a jury, 
and we do not sit in review of questions of fact.

Judgment affirmed.
Mb . Justic e Clif fo rd  dissented.

Mc Clur e v . Towns hip  of  Oxfo rd .

1. A municipality must have legislative authority to subscribe to the capital 
stock of a bridge company before its officers can bind the body politic to the 
payment of bonds purporting to be issued on that account.

2. If any of the essential proceedings prescribed by law for investing municipal 
officers with power to subscribe for stock, and issue bonds in payment 
thereof, be dispensed with, the bonds will be invalid in the hands of all 
who cannot claim protection as bona fide holders.

3. Every dealer in municipal bonds, which, upon their face, refer to the statute 
under which they were issued, is bound to take notice of all its require-
ments.

Where, upon their face, the coupons refer to the bonds to which they were 
attached, and purport to be for the semiannual interest accruing thereon, 

_ Purchaser of them is charged with notice of all which the bonds contain.
e bonds issued by the township of Oxford, Kansas, bearing date April 15, 
872, and reciting that they are issued under an act of the legislature of 
ansas, approved March 1, 1872, authorizing the township to subscribe for 

stock in the Oxford Bridge Company, and, in pursuance of a vote of the 
qualified electors of said township, at an election held therein, April 8, 1872, 
are void, because, as that act by its terms took effect only from its publica- 
ion m the Kansas Weekly Commonwealth,” and it was not published 

unti March 21, the election was not held pursuant to a notice of thirty 
nays, as required by the act.

Error  to the Circuit Court of the United States for the 
District of Kansas.
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This Was an action by the plaintiff to recover upon twenty 
overdue interest coupons, detached from bonds held by him and 
issued by the defendant.

The following is a copy of one of the bonds and coupons, all 
of which were set forth in the declaration: —

“No.----- .J Oxford  Towns hip  Bridg e Bon d . [$500.

“ The township of Oxford, in the county of Sumner and State of 
Kansas, hereby promises to pay to------------ , or bearer, the sum of
$500, on the fifteenth day of April, a .d . 1882, with interest thereon 
at the rate of ten per cent per annum, payable semiannually on the 
fifteenth day of October and April of each year, upon the presenta-
tion of the coupons therefor hereto attached. Both principal and 
interest payable at the American Exchange National Bank, in the 
city of New York. This bond is one of an issue of $10,000, made 
for the purpose of aiding in the building of a bridge across the 
Arkansas River at the town of Oxford, in the county of Sumner 
and State of Kansas, and in pursuance of an act of the legislature 
of the State of Kansas, entitled ‘ An Act authorizing the trustee, 
treasurer, and clerk, or any two of them, of the township of Oxford, 
in the county of Sumner and State of Kansas, to subscribe for stock 
in the Oxford Bridge Company to the amount of $10,000, to aid in 
the construction of a bridge across the Arkansas River at Oxford, 
in said county and State, and to issue the bonds of said township in 
payment therefor,’ approved March 1, 1872, and in pursuance of a 
vote of the qualified electors of said township, had at an election 
held therein, on the eighth day of April, a .d . 1872, which said elec-
tion resulted in a majority of 112 in favor of issuing said bonds m 
a total vote of 140.

“ The faith of said township and the receipts for toll of said 
bridge are pledged to the payment of this bond and interest.

“In testimony whereof the township trustee, clerk, and treasurer 
bf said township have caused this bond to be issued, duly certifie , 
attested, and countersigned, this fifteenth day of April, a .d . 1872.

“Geor ge  T. Walt on , Trustee.
“Attest: Joh n  H. Folks , Cleric.
“Countersigned: T. E. Clark , Treasurer”

“ I, A. Thoman, auditor of the State of Kansas, do hereby cer 
tify that this bond has been regularly and legally issued; that t ® 
signatures thereto are genuine ; and that such bond has been 
registered in my office, in accordance withan act of the legislature, 
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entitled ‘An Act to authorize counties, incorporated cities, and 
municipal townships to issue bonds for the purpose of building 
bridges, aiding in the construction of railroads, or other works of 
internal improvements, and providing for the registration of other 
bonds, and the repealing of all laws in conflict therewith,’ approved 
March 2, 1872.

“Witness my hand and official seal, this twenty-fifth day of 
April, 1872.

“ A. Thoman , Auditor of State.
( Seal  of  Audit or  of  State . 1
1 Kans as , April 25, 1873.” j

“$25.] Oxford Township.
“On the fifteenth day of April, 1875, the treasurer of the town-

ship of Oxford, in the county of Sumner and State of Kansas, will 
pay to bearer the sum of $25, at the American Exchange National 
Bank in the city of New York, being the semiannual interest due 
on bond No. 1, issued April 15, a .d . 1872.

“Geor ge  T. Walt on , Trustee. 
“ Attest: John  H. Folks , Clerk”

The fifth and seventh sections of the act under which the 
bonds were issued are as follows: —

“ Sec t . 5. Before any of the bonds hereinbefore mentioned shall 
be issued, the question of issuing said bonds shall be submitted to 
the legal voters of said township, at an election to be held for that 
puipose, which said election shall be conducted in all respects in 
conformity with the general election laws of this State. The time 
and place of holding said election shall be designated by the said 
trustee, treasurer, and clerk, or any two of them, by giving at least 
tnity days notice by posting written or printed notices thereof in 
t lee of the most public places in said township. The ballots to be 
used at said election shall be written or printed, ‘ For the bridge 
an bonds, or, ‘ Against the bridge and bonds; ’ and if at said elec- 

v majority of said votes shall be for the bridge and bonds, the 
said bonds shall be issued, and not otherwise.”

Sect . 7. This act shall take effect from and after its publica- 
mn in the ‘Kansas Weekly Commonwealth.’”

“ Approved March 1, 1872.”
Annexed to the act is the following certificate: — 

hereby certify that the foregoing is a true and correct copy 
original enrolled bill now on file in my office, and that the 
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same was published in the ‘ Kansas Weekly Commonwealth,’ March 
21, 1872.

“ W. H. Smal lw ood , Secretary of State?

The defendant demurred to the declaration, on the ground 
that it did not set forth a good cause of action. The demurrer 
was sustained, and judgment rendered for the defendant. The 
plaintiff sued out this writ of error.

Mr. Alfred Ennis for the plaintiff in error.
Mr. A. L. Williams, contra.

Mr . Chief  Jus tic e Waite  delivered the opinion of the 
court.

A municipality must have legislative authority to subscribe 
to the capital stock of a bridge company before its officers can 
bind the body politic to the payment of bonds purporting to be 
issued on that account. Municipal officers cannot rightfully 
dispense with any of the essential forms of proceeding which 
the legislature has prescribed for the purpose of investing them 
with power to act in the matter of such a subscription. If they 
do, the bonds they issue will be invalid in the hands of all that 
cannot claim protection as bona fide holders.

To be a bona fide holder, one must be himself a purchaser 
for value without notice, or the successor of one who was. 
Every man is chargeable with notice of that which the law 
requires him to know, and of that which, after being put upon 
inquiry, he might have ascertained by the exercise of reason-
able diligence. Every dealer in municipal, bonds, which upon 
their face refer to the statute under which they were issued, 
is bound to take notice of the statute and of all its require-
ments.

The statute under which the bonds now in question were 
issued, and which is referred to in the bonds, though passed and 
approved March 1, 1872, was not by its terms to go into effect 
until after its publication in the “ Kansas Weekly Common 
wealth.” Of this every purchaser of the bonds had notice, be 
cause it was part of the statute he was bound to take notice o . 
A purchaser would, therefore, be put upon inquiry as to t e 
time of the publication, and by reasonable diligence could have 
ascertained that this did not take place until March 21. 1 
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being the case, the law charges him with knowledge that the 
statute did not go into effect until that date.

The statute further provided that no bonds could be issued 
under its authority, until the question of their issue had been 
submitted to the legal voters of the town at an election, of which 
thirty days’ notice had been given, and at which a majority of 
the votes should be in favor of the measure. These bonds bore 
date April 15, 1872, and, pursuant to the express requirements 
of the act, contained a statement of the purpose for which they 
were issued, a reference to the act under which they were 
issued, and the result of the vote of the inhabitants on the 
question of their issuance, which is stated to have been taken 
April 8, 1872. No valid notice of an election could be given 
until the act went into effect, because until then no officer 
of the township had authority to designate the time or place of 
holding it. These bonds, therefore, carried upon their face 
unmistakable evidence that the forms of the law under which 
they purported to have been issued had not been complied with, 
because thirty days had not elapsed between the time the law 
took effect and the date of the election. If a purchaser may 
be, as he sometimes is, protected by false recitals in municipal 
bonds, the municipality ought to have the benefit of those that 
are true.

This suit was brought upon coupons detached from the bonds 
purchased by the plaintiff in error before maturity, but upon 
their face they refer to the bonds, and purport to be for the 
semiannual interest accruing thereon. This puts the purchaser 
upon inquiry for the bonds, and charges him with notice of all 
they contain.

This disposes of the case. As the declaration sets out a copy 
o the bonds with all the recitals, and the recitals show that the 

were irregularly issued and not binding upon the town- 
ip, it follows that the declaration does not set forth a good 

cause of action against the defendant, and that the demurrer 
was properly sustained. This is in accordance with the decision 
jgt $ Supreme Court of Kansas, in Gfeorge v. Oxford Township, 

an. 72. Under these circumstances it is unnecessary to 
her81 ei” questions which have been certified

Judgment affirmed.
vol . lv . 28 y *
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Ste wart  v . Sala mon .

1. Where a promissory note for dollars, made in Georgia, in January, 1863, is 
shown to have been solvable in Confederate treasury notes, the sum thereby 
payable in actual money must be ascertained by the value in coin or legal 
currency of the United States, at the time when and the place where the 
note was made, of such treasury notes, equal in nominal amount to the 
number of dollars specified.

2. Where a payment is indorsed in the same monetary terms which are used in 
the note itself, the presumption is that it was intended to be credited in the 
same circulating medium. If the parties intended otherwise, some proof on 
the subject should be presented.

3. Accordingly, where a promissory note for dollars, shown to be solvable, at the 
time it was made, in Confederate treasury notes, had a receipt for a speci-
fied number of dollars indorsed upon it, it was held that, in the absence of 
proof, the principal designated on the face of the note was reduced only by 
the amount specified in the receipt.

Appeal  from the Circuit Court of the United States for the 
Southern District of Georgia.

Mr. Alexander H. Stephens for the appellants.
Mr. P. Phillips and Mr. W. H. Phillips, contra.

Mr . Just ice  Field  delivered the opinion of the court.
This was an original suit in the Circuit Court of the United 

States, and was not transferred from the State court. The bill 
does, it is true, refer to two suits in the State court, — one at 
law, commenced by Mordecai, to foreclose, under the statute of 
Georgia, the same mortgage in controversy here; and the other 
in equity, commenced by Stewart against Mordecai, — both of 
which were transferred to the Federal court; but all that the 
bill asks with respect to them is, that the parties may be 
enjoined from their further prosecution, and be required to. 
litigate with the complainants here. So far, then, as t e 
present case is concerned, it does not matter whether the trans 
fer from the State court of the two suits was before a trial or 
hearing was had in them, or after the judgments rendered ha 
been reversed. There is no plea of other suits pending, nor 
any action asked with respect to the two suits mentione , 
except as stated.

This case is brought to foreclose a mortgage executed by one 
James Stewart, now deceased, upon certain real property si u 
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ated in the State of Georgia, to secure his promissory note for 
$44,000, and for the sale of the mortgaged premises to pay the 
amount due thereon. It does not differ from ordinary suits of 
foreclosure in equity, except in making tenants of the property 
parties, to prevent them, pending the litigation, from paying 
over rents to the administrator, or to the heirs of the deceased, 
among whom, it is alleged, the administrator has unlawfully 
partitioned the premises. The note of Stewart bears date on 
the 8th of January, 1863, and is payable to the order of Allen 
S. Cutts, in twelve months after date, with interest. It was 
made for the accommodation of Cutts, who indorsed it to Mor-
decai, to whom also the mortgage was executed, upon the pur-
chase of certain bonds of the Georgia and Pensacola Railroad 
Company. In March, 1866, $15,325 were credited upon the 
note. Subsequently, the note and mortgage were ^assigned to 
the complainants. The point of contention is, whether the note 
was originally solvable in Confederate currency, or in the legal 
currency of the United States. The Circuit Court must have 
held that it was solvable in legal currency, and was so intended 
by the parties, for its decree is for the full amount claimed. 
In its ruling in this respect, we think the court erred. It seems 
to us that the evidence abundantly justifies the conclusion that 
the transaction, for which the note was in part given, was in 
Confederate currency. At the time the railroad bonds were 
purchased, Jan. 6, 1863, the treasury notes of the Confeder-
ate government constituted the principal currency of Georgia, 
in which business transactions were conducted. It was to them 
that reference was always made when dollars were mentioned, 
unless coin was specified. This condition of things appearings 
the presumption is, that, in the purchase of the railroad bonds, 
the . parties had those notes in contemplation. Thorington v. 
Smith, 8 Wall. 1; The Confederate Note Case, 19 id. 548; Wil-
mington. $ Weldon Railroad Co. v. King, 91 U. S. 3. And 
t e testimony of Cutts, and of others cognizant of the transac-
tion, except Mordecai, is positive that such was the case. The 
conceded facts respecting the transaction lead to the same con- 
c usion. The value of the bonds was estimated at the time 
th 0^e^era^e currency; they were sold for eighty cents on

® o ar in that currency. The cash payment of over $12,000 
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was in the same currency. The $50,000 note given at the time 
was paid a few months afterwards in that currency. It is 
highly improbable that an exceptional distinction was made 
with reference to the balance for which the note of Stewart 
was executed. Certainly, the presumption is strong the other 
way. The transaction and testimony together leave no doubt 
in our minds on the subject.

The sum, therefore, in actual money, which the note of 
Stewart represented, and which he promised to pay, must be 
determined by the value in coin or legal currency of the United 
States, at the time the note was made, and at the place where 
it was made, of Confederate treasury notes, equal in nominal 
amount to the number of dollars specified. And as the payment 
is indorsed on the note in the same monetary terms which are 
used in the note itself, the presumption is, that the payment 
was intended to be credited in the same scale of values. If the 
parties intended otherwise, some proof on the subject should 
have been presented. The credit was made without any ex-
planation ; and there is no evidence that the value of the dol-
lars mentioned in the receipt was different from the value of 
the dollars mentioned in the note. As the matter is presented 
to us, the principal designated on the face of the note is only 
reduced by the amount specified in the receipt. The true rule, 
therefore, for ascertaining the rights of the parties in the case, 
is to calculate the interest on the principal of the note up to 
the time of the payment, and, having then deducted the pay-
ment, to treat the balance as the debt then due ; the amount in 
money to be determined by the value in Georgia of Confederate 
notes in coin or the legal currency of the United States at the 
time the note was made. Interest should be calculated on this 
balance to the date of the decree. The note, with interest, 
amounted, when the payment was made, to $53,787 ; the credit 
of $15,325 reduced it to $38,462. This amount, scaled by the 
value of Confederate currency in Georgia at the date of the 
note, — three to one, — would make a balance due in lawfu 
money, March 17, 1866, of $12,820. This amount, with inter-
est, will constitute the sum which should be adjudged due, an 
for its payment the proceeds of the mortgaged premises when 
sold should be applied.
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The decree of the Circuit Court must, therefore, be reversed, 
and the cause be remanded for further proceedings in accord-
ance with this opinion; and it is So ordered.

Nation al  Bank  of  the  Commo nwe alt h  v . Mechani cs ’ 
Nat ion al  Bank .

1. A depositor in a national bank, when it suspends payment, and a receiver 
is appointed, is entitled, from the date of his demand, to interest upon 
his deposit.

2. The interest being a liquidated sum at the time of the payment of the deposit, 
an action lies to recover it, and interest thereon.

8. The claims of depositors in a national bank at the time of its suspension for 
the amount of their deposits are, when proved to the satisfaction of the 
comptroller of the currency, placed upon the same footing as if they were 
reduced to judgments.

Erro r  to the Circuit Court of the United States for the 
Southern District of New York.

Mr. Solicitor-General Phillips for the plaintiff in error.
Mr. William S. Opdyke, contra.

Mr . Jus tice  Swayne  delivered the opinion of the court.
This suit was brought by the defendant in error as an origi-

nal claimant, and as the assignee of other parties.
All the claims have a common origin, and involve the same 

principle.
On the 22d of November, 1873, the Bank of the Common-

wealth refused to pay its circulating notes on demand, and 
ecame in default. The comptroller of the currency appointed 

a receiver, and the bank has since been in his hands. The 
echanics Bank and its assignors had funds on deposit. On 
e 24th of September, 1873, all the parties demanded payment, 
ot ing was paid. Instalments on account of the principal 

e ts were subsequently paid from time to time to each of the 
parties.. On the 20th of November, 1874, the last instalment 

as paid in each case, and the principal debts were thereby 
ex mguished. At each payment, interest from the 24th of 
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September, 1873, on the amount so paid, was demanded and 
refused. The other parties assigned to the defendant in error 
their claims respectively for such interest. The Mechanics’ 
Bank instituted this suit. The declaration demands the pay-
ment of this interest in all the cases, with interest upon the 
aggregate amount from the 20th of November, 1874. The 
Bank of the Commonwealth demurred. Judgment was given 
against it, and this writ of error was thereupon prosecuted.

Two errors are assigned.
1. That the plaintiff below was not entitled to recover any 

interest.
2. If interest was recoverable, as demanded, on each instal-

ment when paid, the plaintiff was not entitled to interest on 
the gross amount of such interest from the 20th of November, 
1874, the time when the last instalments of the principal were 
paid.

There is but one demurrer, and that is to the whole declara-
tion. The point is, therefore, well taken by the .counsel for 
the defendant in error, that if any part of the declaration be 
good, and divisible in its nature from the residue, the demurrer 
must be overruled. 1 Chitty’s Plead. 664. But the view which 
we take of the case renders it unnecessary to apply this rule.

By the common law, interest could in no case be recovered. 
As early as the reign of King Alfred, in the ninth century, it 
was held in detestation. Churchmen and laymen alike de-
nounced it. Glanville, Fleta, and Bracton all speak of it in 
terms of abhorrence. The first English statute upon the sub-
ject was the 37 Hen. VIII. c. 9.

This statute fixed the lawful rate of interest at ten per cent 
per annum, and visited receiving more with forfeiture and 
imprisonment. Other statutes regulating the subject were 
passed in later reigns from time to time, until finally an ac^ 
of Parliament in 1854, 17 & 18 Viet. c. 90, swept all the 
usury laws in the English statute-books out of existence, an 
established “ free trade in money.” The first impulse to pu 
lie opinion in this direction wag given by Bentham, near e 
close of the last century. The final result was doubt ess 
largely due to his labors.

The fiftieth section of the National Banking Act, 13 ta .
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113, requires the comptroller of -the currency to apply the 
moneys paid over to him by the receiver “ on all such claims as 
may have been proved to his satisfaction, or adjudicated in a 
court of competent jurisdiction.” The act is silent as to inter-
est upon the claims before or after proof or judgment. Can it 
be doubted that a judgment, if taken, would include interest 
down to the time of its rendition ? Sect. 996 of the Rev. Stat, 
p. 182, declares that all judgments in the courts of the United 
States shall bear the same rate of interest as judgments in the 
courts of the States respectively where they are rendered. 
Interest is allowed by the law of New York upon judgments 
from the time they are perfected. Rev. Code of N. Y. (ed. 
1859), vol. iii. p. 637.

If these claims had been put in judgment, whether in a court 
of the United States or in a State court of that State, the re-
sult as to interest upon the judgment would have been the 
same. It was unnecessary to reduce them to judgment, because 
they were proved to the satisfaction of the comptroller. After 
they were so proved, they were of the same efficacy as judg-
ments, and occupied the same legal ground. Hence, they are 
within the equity, if not the letter, of these statutes, and bear 
interest as judgments would have done. Sedgw. on Constr. 311, 
315. This is conclusive upon the first assignment of error.

The rule settled by this court as to the application of pay-
ment is, that the debtor or party paying the money may, if 
he chooses to do so, direct its appropriation; if he fail, the 
right devolves upon the creditor; if he fail, the law will, 
make the application according to its own notions of justice. 
Neither of the parties can make it after a controversy upon 
t e subject has arisen between them, and a fortiori not at the 
trial. United States v. Kirkpatrick, 9 Wheat. 720; United 
States v. January, 7 Cranch, 572; Field v. Holland, 6 id. 8. 
n the present case, the appropriation was made unequivocally 
y the party from whom the money was received. How it 

wou d have been applied by the law if neither of the parties 
a given any direction is a question which we need not, there-

fore, consider.
mi *4-

e m erest lawfully accruing upon each of the claims was as 
a part of it as the original debt. The creditor had the same 
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right to the payment of the one as of the other. If there had 
been a judgment, and the full amount due upon it had not been 
paid, an action of debt might have been brought upon it to 
recover the balance. 1 Chitty’s Plead. 111.

Such balance would have been adjudged to the plaintiff with 
interest in the shape of damages for the detention of the debt. 
If, in that case, the judgment debtor had chosen to pay only 
the principal of the judgment, leaving the interest unsatisfied, 
and the suit had been for the balance, consisting of interest 
only, the same result would have followed.

We have shown that the claims, when proved to the satisfac-
tion of the comptroller, were upon the same footing as if they 
had been in judgment. The amount in arrear was liquidated, 
and as certain as if it consisted wholly of principal instead of 
interest. This action was, therefore, well brought. If it had 
been in debt, damages would have been awarded for the deten-
tion of the debt sued for. The action not being in debt, the 
same amount was properly included in the mass of the damages 
for which the judgment was rendered.

The compounding of interest, so far as it has occurred, was 
due entirely to the fault of the agent of the plaintiff in error. 
The principle of estoppel in pais applies. No exception can be 
taken upon that ground.

The plaintiff in this action was entitled, ex equo et bono, to 
the money sought to be recovered. Where the right to recover 
exists in this class of cases, it includes interest as well as prin-
cipal, unless there is something which would render the pay-
ment of the former inequitable.

Kent, C. J., said upon this subject : “ Each case will depend 
upon the justice and equity arising out of its peculiar circum-
stances, to be disclosed at the trial. Pearce n . Barbour, 3 Caines, 
265. See also Robinson v. Bland, 2 Burr. 1087. .

In the latter case, Lord Mansfield said : “ The interest is an 
accessory to the principal; and the plaintiff cannot bring a new 
action for any interest grown due between the commencement 
of his action and the judgment in it. ... I don’t know of 
court in any country (and I have looked into the matter) whic 
don’t carry interest down to the last act by which the sum is 
liquidated.”
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The treasury authority fell into an error. There should have 
been no discrimination between principal and interest in making 
the payments. The creditor had the same right with respect 
to both as if he had been pursuing the defaulting debtor under 
other circumstances. The Comptroller should have done just 
what the law would have done if the case had not come under 
his cognizance.

Numerous cases, both English and American, are to be found 
in which compound interest, under special circumstances, was 
recovered. It is sufficient to refer to a few .of them. Ex parte 
Beavans, 9 Ves. Jr. 223 ; Coliot v. Walker, 2 Anstr. 495; 
Hamilton v. Le Grange, 2 H. Black. 145; Kellog v. Hickock, 
1 Wend. (N. Y.) 521; Tyler v. Yates, 3 Barb. (N. Y.) 222; 
Aurora City v. West, 7 Wall. 82; Town of Genoa v. Woodruff et 
al., 92 U. S. 502.

The demand for the interest was properly made upon the 
plaintiff in error. Judgment affirmed.

Conro  v . Cran e .

Appeals do not lie to this court from the circuit courts in the exercise of their 
supervisory jurisdiction under the bankrupt laws.

Moti on  to dismiss an appeal from the Circuit Court of the 
United States for the Northern District of Illinois.

Fox & Howard were adjudged bankrupts by the District 
Court for the Northern District of Illinois, June 5,1875. Brad-
ford Hancock was appointed provisional assignee, June 16; and, 
June 19, an order was entered in the bankruptcy proceedings, 
irecting him to receive bids for the purchase of certain per-

sonal pioperty belonging to the estate of the bankrupts, which 
a come into his possession. Under this order, bids were ten- 
ered by various persons, and, among others, one by Jefferson 
o gkins, for $40,000. All were reported by Hancock to the 
ls^r^ Court, July 2, with the recommendation that the one of 
o g ins be accepted; and thereupon an order was made that 

persons interested show cause by July 9 why this recom- 
ation should not be complied with. Notice of this order 
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was given by mail and publication; and, on the day named, 
the bid was accepted, the sale approved, and Hancock author-
ized, on the receipt of the purchase-money, to execute an ap-
propriate bill of sale, and deliver possession of the property. 
Hancock again reported, July 12, that, although demanded, 
the purchase-money had not been paid, and that he had re-
ceived another bid from Conro & Carkin, the present appel-
lants, for •$40,500. He thereupon asked that the order of 
confirmation to Hodgkins be set aside, the sale revoked, and 
that he be authorized to sell and deliver the property to Conro 
& Carkin, at their bid. An order was made to this effect on 
the same day; and Hancock at once received the purchase-
money, executed a bill of sale, and delivered the property to 
Conro & Carkin.

On the 18th of August, Hodgkins and Charles S. Crane, for 
whom, as is alleged, Hodgkins acted as agent in the purchase, 
filed their petition in the bankrupt court, asking that the order 
of July 12 be set aside, and Conro & Carkin, Hancock, and the 
bankrupts be directed to deliver the property to them, and ac-
count for the moneys realized by its use. Upon the filing of 
this petition, a rule was entered, requiring Hancock, Conro & 
Carkin, and the bankrupts to show cause by Aug. 27 why the 
order asked for should not be granted. Hancock and Conro 
& Carkin appeared in obedience to this rule, and answered. 
The matter was then referred to one of the registers in bank-
ruptcy to take testimony; and, on the 6th of March, the Dis-
trict Court, upon full hearing, dismissed the petition. On the 
same day, Hodgkins and Crane presented to the circuit judge 
of the circuit their petition, under sect. 4986, Rev. Stat., 
for “ the revision and reversal of the action of the Distnc 
Court sitting as a court of bankruptcy.” The Circuit Court, 
April 24, after hearing, reversed the order of July 12, and con-
tinued that of July 9 in force. The District Court was also 
directed to order the assignee to execute and deliver to Hodg 
kins the necessary papers to show title, and to cause the prop-
erty to be delivered to Hodgkins or Crane. The District Court 
was also ordered to return to Conro & Carkin, subject to certain 
specified conditions, the purchase-money paid by them.

From this order an appeal by Conro & Carkin was allowe 
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to this court, which Hodgkins and Crane moved to dismiss for 
want of jurisdiction.

Mr. P. Phillips and Mr. John S. Cooper in support of the 
motion.

Mr. P. H. Kales in opposition thereto.

Mr . Chie f  Just ice  Waite  delivered the opinion of the 
court.

It must now be considered as settled that appeals do not lie 
to this court from the decisions of the circuit courts in the exer-
cise of their supervisory jurisdiction under the bankrupt law. 
In Wiswall et al. v., Campbell et al., 93 U. S. 347, we held that 
“ a proceeding in bankruptcy, from its commencement to its 
close upon the final settlement of the estate, is but one suit. 
The several motions made and acts done in the bankrupt court 
in the progress of the cause are . . . but parts of the suit in 
bankruptcy, from which they cannot be separated.” And 
again: “ Every person submitting himself to the jurisdiction 
of the bankrupt court in the progress of the cause, for the pur-
pose of having his rights in the estate determined, makes himself 
a party to the suit, and is bound by what is judicially determined 
in the legitimate course of the proceeding.” And in Sandusky 
v. National Bank, 23 Wall. 293, it was decided,that “any order 
made in the progress of the cause may be subsequently set aside 
and vacated, upon proper showing made, provided rights have 
not become vested under it which will be disturbed by the 
vacation.”

These principles are decisive of this case. The rights of the 
parties grow out of a sale made by the court under the authority 
°. sect. 5065, Rev. Stat. The bids were received by the pro-
visional assignee; but the court determined which should be 
accepted, and gave directions as to the transfer of title. Clearly, 

en, what was done both as to the first and second sale was in 
e course of the bankruptcy proceeding, and part of that suit.

sue , it was subject to revision in the Circuit Court under 
its supervisory jurisdiction.
th ?^.®udgkins and Conro & Carkin submitted themselves to 
fa Jarisdiction of the court to the extent that was necessary 

r e completion of their respective purchases. Conro & 
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Carkin were parties to the proceeding by which the sale to 
Hodgkins was set aside, and that to them made. Having been 
in .court when the order under which their claim was made, 
they can properly be brought in to answer a motion to set it 
aside. Such a motion would not be a new suit, but a new pro-
ceeding in the old suit in bankruptcy, and therefore not subject 
to revision here upon appeal.

This was evidently the understanding of the parties at the 
time; for the original petition of Hodgkins and Crane was 
filed in the District Court sitting in bankruptcy, and the peti-
tion for review purports, on its face, to be filed under sect. 
4986, Rev. Stat., which confers the supervisory jurisdiction.

Appeal dismissed.

Mull er  v . Dow s .

1. A suit by or against a corporation in a court of the United States is regarded 
as brought by or against its stockholders, all of whom are, for the purposes 
of jurisdiction, conclusively presumed to be citizens of the State which cre-
ated it.

2. It should appear by the declaration, or bill of complaint, that the corporation 
was created by the State whereof the adverse party is not a citizen; but a 
defective averment of that fact may be cured by the subsequent pleadings.

3. A corporation created by the laws of Iowa, although consolidated with another 
of the same name in Missouri, under the authority of a statute of each State, 
is, nevertheless, in Iowa, a corporation existing there under the laws of that 
State alone.

4. A decree, foreclosing a mortgage executed by the Chicago and South-western 
Railroad Company of its entire railroad and franchises, and ordering a sa e 
of them, passed by the Circuit Court of the United States for the District o 
Iowa, which, in a suit there pending, had jurisdiction of the mortgagor an 
the trustees in the mortgage, is not invalid because a part of the property 
ordered to be sold is situate in the State of Missouri.

5. The court holds that there was no waiver by the Chicago, Rock Island, an 
Pacific Railroad Company of its right to foreclose the mortgage.

6. A surety, who holds several securities by way of indemnity, may resort o 
either of them for payment.

Appe al  from the Circuit Court of the United States for the
District of Iowa.

The facts are stated in the opinion of the court.
Mr. Charles M. Da Costa for the appellants.
Mr. Thomas F. Withrow, contra.
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Mr . Jus tic e Str ong  delivered the opinion of the court.
The decree made below is assailed here for several reasons. 

The first is, that the court had no jurisdiction of the suit, in 
consequence of the want of proper and necessary citizenship of 
the parties. This objection was not taken in the Circuit Court, 
but it is of such a nature, that, if well founded, it must be re-
garded as fatal to the decree. The bill avers that Dows and 
Winston, two of the complainants, are citizens and residents of 
the State of New York, and that Burnes, the other complainant, 
is a citizen and resident of the State of Missouri. The two 
original defendants, the Chicago and South-western Railway 
Company, and the Chicago, Rock Island, and Pacific Railroad 
Company, are averred to be citizens of the State of Iowa. 
Were this all that the pleadings exhibit of the citizenship of 
the parties, it would not be enough to give the Circuit Court 
jurisdiction of the case. In The Lafayette Insurance Company 
v. French et al., 18 How. 404, a similar averment was held to be 
insufficient, because it did not appear from it that the Lafayette 
Insurance Company was a corporation ; or, if it was, that it 
did not appear by the law of what State it was made a corpora-
tion. It was therefore ruled, that, if the defective averment 
had not been otherwise supplied, the suit must have been dis-
missed. A corporation itself can be a citizen of no State in the 
sense in which the word “ citizen ” is used in the Constitution of 
the United States. A suit may be brought in the Federal courts 

y or against a corporation, but in such a case it is regarded as 
a suit brought by or against the stockholders of the corporation ; 
and, for the purposes of jurisdiction, it is conclusively presumed 
t at all the stockholders are citizens of the State which, by its 
aws, created the corporation. It is, therefore, necessary that 
it. e made to appear that the artificial being was brought into 
existence by the law of some State other than that of which the 
a verse party is a citizen. Such an averment is usually made 
m t e introduction, or in the stating part of the bill. It is 
a ways there made, if the bill is formally drafted. But if made 

yw ere in the pleadings, it is sufficient. In The Lafayette 
surance. Company v. French et al., supra, the defective aver- 

tiff’1 ° ^z®ns^P was to have been supplied by the plain- 
rep ication to the plea, which alleged that the defendants 
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were a corporation created under the laws of Indiana, having 
its principal place of business in that State. And, in the present 
case, we think the averment in the introduction of the bill, that 
the two defendant corporations were citizens of Iowa, which, if 
standing alone, would be insufficient to show jurisdiction in the 
Federal court, has been supplemented by other averments 
which satisfactorily show that the court had jurisdiction of the 
case. The bill in its stating part alleges that the Chicago and 
South-western Railway Company, of the State of Iowa, was or-
ganized by the adoption of articles of association in the manner 
provided by the laws of said State, and that, with all the powers, 
rights, and privileges granted and conferred on corporations 
by the then existing laws of the said State, it assumed to act. 
The articles of association are appended to the bill as an exhibit, 
and made part of it by proper reference. So are the articles of 
consolidation with a corporation of the same name of Missouri, 
in which the Chicago and South-western Railway Company in 
Iowa is recited to be a body politic and corporate, organized and 
existing under and by virtue of the laws of the State of Iowa. 
The averments of the bill were generally admitted in the 
answers of both the defendant companies. But this is not all. 
Throughout the pleadings, the corporate existence under the 
laws of Iowa of both the companies is either admitted or asserted 
by all the original parties, and by the appellants, who were made 
parties after the suit had been some time in progress. The peti-
tion of the appellants to be made parties adopted another petition, 
in which it was alleged that the Chicago, Rock Island, and Pacific 
Railroad Company was and is a corporation organized under 
and in pursuance of the laws of the States of Illinois and Iowa, 
and that the Chicago and South-western Railway Company was 
and is a corporation created under and by virtue of the laws of 
the States of Missouri and Iowa. Having been made parties, the 
appellants filed cross-bills against the present complainantsan 
the two companies, in which they repeated the averments they 
had previously adopted ; and the answer to the cross-bill ma e 
by all the defendants therein expressly admitted them. ie 
record is thus seen to be full of showing that both the defen 
ant corporations derived their existence as corporate bo ies 
under the laws of Iowa, at least in part, and that they wer 
corporations of that State.
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Still, it is argued on behalf of the appellants that the Chicago 
and South-western Railway Company cannot claim to be a cor-
poration created by the laws of Iowa, because it was formed by 
a consolidation of the Iowa company with another of the same 
name, chartered by the laws of Missouri, the consolidation hav-
ing been allowed by the statutes of each State. Hence, it is 
argued the corporation was created by the laws of Iowa and of 
Missouri; and as Burnes, one of the plaintiffs, is a citizen of Mis-
souri, it is inferred that the Circuit Court had no jurisdiction. 
We cannot assent to this inference. It is true the provisions 
of the statutes of Iowa, respecting railroad consolidation of 
roads within the State with others outside of the State, were 
that any railroad company, organized under the laws of the 
State, or that might thus be organized, should have power to 
intersect, join, and unite their railroads constructed or to be 
constructed in the State, or in any adjoining State, at such 
point on the State line, or at any other point, as might be 
mutually agreed upon by said companies; and such railroads 
were authorized to “ merge and consolidate the stock of the 
respective companies, making one joint-stock company of the 
railroads thus connected.” The Missouri statutes contained 
similar provisions; and with these laws in force the consolida-
tion of the Chicago and South-western railways was effected. 
The two companies became one. But in the State of Iowa that 
one was an Iowa corporation, existing under the laws of that 
State alone. The laws of Missouri had no operation in Iowa. 
It is, however, unnecessary to discuss this subject further. 
Doubt in regard to it is put at rest by the decision of this court 
m Railway Company v. Whitton's Administrator, 13 Wall. 270. 

here a similar question arose. A suit was brought by a citi-
zen of Illinois in the State of Wisconsin, and it became a ques-
tion whether the Federal Circuit Court of the latter State could 
entertain jurisdiction. The company, sued at first in the State 
court, resisted an application to remove the case into the United 

ates Circuit Court, on affidavits that it was a corporation 
eate by and existing under the laws of the States of Illinois, 
isconsin, and Michigan; that its line of railway was located, 
part, m each of these States; that its entire line of railway 

as managed and controlled by the defendant as a single cor-
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poration ; that all its powers and franchises were exercised, and 
its affairs managed and controlled, by one board of directors 
and officers ; that its principal office and place of business was 
at the city of Chicago, in the State of Illinois, and that there 
was no office for the control or management of the general busi-
ness and affairs of the corporation in Wisconsin. Nevertheless, 
the Circuit Court took jurisdiction of the case; and this court 
held correctly, remarking that “ the defendant is a corporation, 
and as such a citizen of Wisconsin by the laws of that State. 
It is not there a corporation or citizen of any other State. 
Being there sued, it can only be brought into court as a citizen 
of that State, whatever its status or citizenship may be else-
where.” In view of this decision, it must be held that the 
objection to the jurisdiction of the Circuit Court of Iowa is 
unsustainable.

The next objection urged against the decree of the court 
below is, that it is void so far as it directed the usual foreclosure 
and sale of property not within the territorial jurisdiction of the 
court. A part of the Chicago and South-western Railway is in 
the State of Missouri, and the mortgage which the bill sought 
to have foreclosed covered that part, as well as the part in the 
State of Iowa. The court decreed a sale of the entire property 
covered by the mortgage, and directed the master, who was 
ordered to make the sale, to" execute a good and sufficient deed 
or deeds to the purchaser. It also declared that after the sale 
both the defendant corporations and the complainants’ trustees 
named in the mortgage, as well as all persons claiming under 
them or either of them, be barred and foreclosed from all inter-
est, estate, right, claim, or equity of redemption of, in, and to 
the property, reserving, however, the rights of the holders of 
the bonds and coupons secured by the first mortgage, then 
remaining outstanding and unpaid. It directed that the two 
defendant corporations should surrender to the purchaser the 
property sold and conveyed, upon the execution, approval, and 
delivery of the master’s deed; and that, as further assurance, 
the Chicago and South-western Railway Company should, on the 
approval and delivery of the master’s deed, convey all the prop 
erty therein described to the purchaser, by their good and su 
cient deed.
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If such a foreclosure and sale cannot be made of a railroad 
which crosses a State line and is within two States, when the 
entire line is subject to one mortgage, it is certainly to be 
regretted, and to hold that it cannot be would be disastrous, not 
only to the companies that own the road, but to the holders of 
bonds secured by the mortgage. Multitudes of bridges span 
navigable streams in the United States, streams that are boun-
daries of two States. These bridges are often mortgaged. Can 
it be that they cannot be sold as entireties by the decree of a 
court which has jurisdiction of the mortgagors? A vast num-
ber of railroads, partly in one State and partly in an adjoining 
State, forming continuous lines, have been constructed by con-
solidated companies, and mortgaged as entireties. It would be 
safe to say that more than one hundred millions of dollars have 
been invested on the faith of such mortgages. In many cases 
these investments are sufficiently insecure at the best. But if 
the railroad, under legal process, can be sold only in fragments; 
if, as in this case, where the mortgage is upon the whole line, 
and includes the franchises of the corporation which made the 
mortgage, the decree of foreclosure and sale can reach only the 
part of the road which is within the State, — i$ is plain that 
the property must be comparatively worthless at the sale. A 
part of a railroad may be of little value when its ownership is 
severed from the ownership of another part. And the fran-
chise of the company is not capable of division. In view of 
this, before we can set aside the decree which was made, it 
ought to be made clearly to appear beyond the power of the 
court. Without reference to the English chancery decisions, 
where this objection to the decree would be quite untenable, 
we think the power of courts of chancery in this country is suf- 

cient to authorize such a decree as was here made. It is here 
undoubtedly a recognized doctrine that a court of equity, sit-
ing m a State and having jurisdiction of the person, may 
ecree a conveyance by him of land in another State, and may 

en orce the decree by process against the defendant. True, it
not send its process into that other State, nor can it deliver 

P ession of land in another jurisdiction, but it can command 
en orce a transfer of the title. And there seems to be no 
¥0^^ cannot, in a proper case, effect the transfer by 
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the agency of the trustees when they are complainants. In 
McElrath v. The Pittsburg Steubenville Railroad Co., 55 
Penn. St. 189, — a bill for foreclosure of a mortgage, — in 
which it appeared that a railroad company, whose road was 
partly in Pennsylvania and partly in West Virginia, had 
mortgaged all their rights in the whole road, the court decreed 
that the trustee who had brought the suit, being within its 
jurisdiction, should sell and convey all the mortgaged property, 
as well that in the State of West Virginia as that in Pennsyl-
vania. This case is directly in point, and tends to justify the 
decree made in the present case. The mortgagors here were 
within the jurisdiction of the court. So were the trustees of 
the mortgage. It was at the instance of the latter the master 
was ordered to make the sale. The court might have ordered 
the trustees to make it. The mortgagors who were foreclosed 
were enjoined against claiming property after the master’s 
sale, and directed to make a deed to the purchaser in further 
assurance. And the court can direct the trustees to make a 
deed to the purchaser in confirmation of the sale. We cannot, 
therefore, declare woid the decree which was made.

The next objection urged by the appellants is, that the bill 
for a foreclosure and all the proceedings therein were collusive. 
It is said the suit was instituted by collusion between the trus-
tees and the Rock Island and South-western Railroad Companies, 
for the purpose of destroying the lien of the Atchinson branch 
bondholders on the main line of the South-western Railway, and 
to enable the Rock Island company to obtain the title to the 
main line, discharged from any lien or claim on the part of 
such bondholders. After careful examination of the evidence, 
we have failed to find any thing that justifies this objection. 
And certainly, if there was collusion in bringing and conduct-
ing the suit, the appellants have not been injured by it. They 
were permitted to come in as parties defendant, and they had 
full opportunity to assert their equities.

The fourth objection is general. It is, that, at the time of 
filing the bill, no right of foreclosure existed in favor or 
complainant trustees for the benefit of the Chicago and Roc 
Island Railway Company, or, if such a right did exist, that i 
had been waived. In respect to this objection we have o 
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remark, that unless the right to a foreclosure had been waived 
by the Rock Island company, we discover no foundation for 
the assertion that there was no right of foreclosure when the 
suit was brought. That company had indorsed $5,000,000 of 
the bonds of the South-western company secured by the mort-
gage ; and, in consequence of the indorsement, had paid cou-
pons for interest of the bonds to a large amount. The mortgage 
stipulated that it might be foreclosed, in case of failure by the 
mortgagor to pay the interest; and it stipulated further, that in 
case the Rock Island company should, in consequence of its 
guaranty, pay any of the bonds or coupons, the mortgage might 
be foreclosed at their instance. The right to foreclose at the 
instance of the Rock Island company was expressly given. 
Was there any waiver of this right ? We think not. It is said 
that the contract of July 27,1871, coupled with the contract of 
Oct. 1, 1869, constituted a waiver. The contract first made 
preceded and contemplated the execution of the mortgage. It 
gave to the Rock Island company the option of furnishing the 
equipment for the South-western road, or to lease and operate 
it on such terms as might be agreed upon. Manifestly, this 
was for an additional security to the guarantors of the bonds, 
and not for a substituted security. And the contract of July 
27, 1871, made between the Rock Island company and the 
South-western, merely provided that, with regard to the lease 
of the branch railroad proposed to be constructed by the latter 
to the Missouri River, opposite Atchinson, it should be used and 
operated by the Rock Island road in the same maimer and on 
the same terms as the main line of the South-western. The 
meaning of this is, not that a lease existed, or should be taken, 
t ough one may have been contemplated, but that the branch 
road should be operated in the same manner and on the same 
erms as the main line might be. How this contract alone, or 
nnected with the contract of Oct. 1, 1869, can be construed 
a waiver of a right to sue for foreclosure of the mortgage on 

^ne’ we are unable to comprehend. Nor can we see 
if *th 6 COntract Dec. 4,1871, called a “lease contract,” even 

i regarded as an executed and subsisting contract, can have 
to an effect. We have heretofore said that the agreement 

g ve and take a lease, dependent on the option of the Rock 
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Island company, was intended as an additional security to that 
company for its indorsement of the bonds. If we are correct, 
a lease executed in pursuance of the agreement could be only 
cumulative security. Hence, it could be no waiver of the right 
to foreclose.

But, in fact, there was no lease, nor any agreement for a lease, 
that could be enforced specifically. The language of the agree-
ment of Oct. 1, 1869, and that of the agreement of July 27, 
1871, warrant no interpretation that makes them a lease in law, 
or in equity. The first, it is true, contemplated the possibility 
of a lease of the main line, if the terms could be agreed upon ; 
and the latter provided that when such lease should be agreed 
upon, if ever, it should also embrace the branch line. But the 
terms never were agreed upon. On the thirtieth day of October, 
1871, at a meeting of the executive committee of the Rock Island 
company, Messrs. Scott and Riddle were appointed a sub-com-
mittee “ to agree upon the basis of a contract for a running ar-
rangement between the company and the South-western, with 
directions to report to the general committee when an arrange-
ment should be agreed upon.” On the 4th of December, 1871, 
a proposition was submitted by that sub-committee to the officers 
of the South-western, and accepted by them. It was a propo-
sition for a lease. But the sub-committee had no authority to 
agree for the Rock Island company to take a lease, and when, 
afterwards, they reported their action to the general committee, 
that committee refused to confirm it. It is vain, therefore, to 
contend that there was a lease, or any agreement for a lease, 
that can be enforced. And, even if there was, there is no evi-
dence that one of its terms was that the rent should be sufficient 
for the payment, and should be applied to the payment of the 
Atchinson branch bonds.

It is next insisted on behalf of the appellants that the Rock 
Island company could not ask for a foreclosure of the mor 
gages until it had accounted for and applied the stock of t e 
South-western company to its indemnification for its gua 
anty, for which purpose it held such stock as security. ® 
company did hold a large amount of that stock. Whether i 
held it as an indemnity for the liabilities it had assumed, we 
not care to inquire. Assuming that it did, the fact is q 
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immaterial. It surely cannot be maintained that a surety who 
held several securities for his indemnity cannot use one of them 
because he has another to which he might resort.

The fifth particular in which the decree is alleged to have 
been erroneous is, that it denied the relief for which the appel-
lants prayed in their cross-bill. That relief was the enforce-
ment of what is called the lease contract of Dec. 4, 1871, or 
the enforcement of the contract of July 27, 1871, by a lease of 
the branch line, on terms and conditions to be derived from the 
contract of Oct. 1, 1869; that is to say, the rental to be paid 
by the Rock Island company to be an amount sufficient to 
guarantee the principal, or at least the interest, of the Atchinson 
branch bonds. The answer to this is what we have heretofore 
said. There was no lease, nor any contract which bound the 
Rock Island company to take a lease, much less to pay a rental 
sufficient to guarantee the principal or interest of the Atchinson 
branch bonds, or to apply the rent to the payment of that 
principal or interest.

The appellants also, in their cross-bill, prayed in the alterna-
tive that the bonds of the branch road, held by them, might 
be deemed to have been obtained under false and fraudulent 
pretences, and that the proceeds thereof were paid out by the 
Rock Island company knowingly, fraudulently, and in violation 
of a trust assumed by them, and that the said company might 
be decreed to pay to them the par value of the same and 
interest.

We have sought in vain for any evidence that would justify 
a decree that the Rock Island company obtained the bonds 
of the branch road by fraudulent pretences, or that it 
knowingly, fraudulently, and in violation of any trust assumed 

y it, paid out the proceeds of sale of the bonds. By the 
provisions of the branch mortgage the Rock Island cbm- 
pany was made the custodian of the bonds, with power 
and direction to pay them and their proceeds to the presi- 

ent or other duly authorized agent of the South-western 
company, in three contingencies: First, upon the delivery of 
an invoice of articles purchased, approved by the president; 
econd, upon the presentation of monthly estimates by the

gmeer of the South-western of work done and materials fur-
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nished in the construction of the branch railway, approved in 
the same manner; and, third, on the certificate of the same 
engineer, approved in like manner, that the road had been 
completed and was in running order. If this constituted a 
trust, it was only that of a custodian. The Rock Island com- 

‘•pany had no right to control the location of the branch road, 
or the cost of its construction. It was not its duty to supervise 
the contracts or direct the alignment. Such action would have 
been outside of its corporate power. If some persons who were 
its officers undertook to control the expenditure in such a man-
ner as to secure a proper location and construction of the road 
(of which we discover no sufficient evidence), those persons may 
be responsible for their breach of duty, if there was any. But 
no such trust was assumed by the Rock Island company. 
Certainly, then, there was no undertaking that the branch road 
should be fifty miles long; and, if it was imperfectly constructed, 
it appears that the Rock Island company has expended upon 
its construction a very large sum of its own money, and has 
made it a first-class Western road. If, then, there was such a 
trust, as is charged by the appellants, and a breach of it, full 
compensation has been made, and the appellants have all the 
security the trust was intended to give them; i.e., a first 
mortgage upon a finished first-class road.

The last objection to the decree is, that the relief prayed for 
by the cross-bills of the two defendant railroad companies 
should not have been granted, for the following reasons: 1st, If 
the original suit fails for want of jurisdiction, so must the cross-
bills. 2d, The cross-bills were nullities, because filed without 
leave of the court, and because not making the intervening 
bondholders parties. 3d, Because collusive. We have seen the 
court had jurisdiction of the original suit. The permission o 
the court to file the cross-bills must be presumed from its action 
upon them, and the intervening bondholders were not parties 
or necessary parties when the bills were filed. They became 
parties to the original bill, but they did not ask to be ma e 
parties to the cross-bills of the defendant corporations, 
the cross-bills were collusive in their origin, purpose, an con 
duct, if such was the fact, which we do not perceive, is o 
importance, since the appellants had an unobstructed oppor 
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nity to vindicate their rights. They might, if they had chosen, 
have become parties defendant to the cross-bills, and, if they 
had, they could not have resisted the relief given by the court.

The appellants are, no doubt, unfortunate. It may be that they 
purchased their bonds expecting that the Rock Island company 
would protect them, either by taking a lease of the branch road, 
or by holding the purchase-money of the bonds and expending 
it for their security. But the expectation of a guaranty cannot 
be treated as a guaranty itself. Decree affirmed.

Ex Parte  Smith .

There are no presumptions in favor of the jurisdiction of the courts of the 
United States; but the facts upon which it rests must, in some form, appear 
in the record of all suits prosecuted before them.

Petitio n for a mandamus to the Circuit Court of the 
United States for the Western District of Tennessee.

Mr. 8. P. Walker and Mr. Thomas H. Sneed, for the peti-
tioners.

Mr . Chief  Just ice  Wait e delivered the opinion of the 
court.

The relators, citizens of the State of Tennessee, sued Lewis 
Anderson, also a citizen of that State, Dec. 31, 1873, in the 
Circuit Court of the United States for the Western District of 
Tennessee, to recover possession of certain lands in that district 
to which they claimed title in fee through a certificate of the 
United States direct tax commissioners, under the “ Act for 
the collection of direct taxes in insurrectionary districts within 
the United States, and for other purposes,” approved June 7, 
1862, 12 Stat. 422. The declaration is as follows: —

The plaintiff sues the defendant to recover the following tract 
of land, lying in Shelby County, district No. —, and bounded as 
o ows. Lots Nos. two (2), three (3), four (4), and sixteen (16), Can- 

novan s subdivision, sixty by one hundred and sixty (60 by 160) feet, 
assessed to W. H. Bowers in 1860, containing-------- , of which the 
p aintiff was possessed, claiming in^fee, through a certificate of the 

mted States direct tax commissioners, Jno. B. Rodgers, E. P.
7 O'
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Ferry, and Delino F. Smith,----- , under an act of Congress enti-
tled an act for the collection of direct taxes in insurrectionary dis-
tricts within the United States, and for other purposes, and the 
acts amending the same, on the 1st of January, 1865; and after such 
possession accrued, the defendant, on the first day of December, 
1865, entered thereupon, and unlawfully withholds and detains the 
same, together with $5,000 due for detention thereof.”

Summons was served April 24,1874, and, June 12, Anderson 
moved to dismiss the suit for want of jurisdiction, as the parties 
were all citizens of Tennessee. This motion was granted 
March 1,1877 ; and the value of the property in dispute being, 
as is alleged, less than $5,000, Smith and Hurst now ask for a 
mandamus requiring the Circuit Court to take jurisdiction, and 
hear and determine the cause upon its merits.

Jurisdiction is claimed for the Circuit Court under sect. 2 of 
“ An Act further to provide for the collection of duties on 
imports,” approved March 2, 1833, 4 Stat. 632, which provides 
“ that the jurisdiction of the circuit courts of the United States 
shall extend to all cases, in law or equity, arising under the 
revenue laws of the United States, for which other provisions 
are not already made by law.”

The facts upon which the jurisdiction of the courts of the 
United States rests must, in some form, appear in the record of 
all suits prosecuted before them. To this rule there are no 
exceptions.

In this case, the jurisdiction is claimed on account of the sub-
ject-matter of the action, and not on account of the citizenship 
of the parties. It was incumbent on the relators, therefore, to 
show, in their pleadings or otherwise, that this action arose 
under the revenue laws of the United States. This they failed 
to do. They do show that they7 claimed title through such 
laws, but not that their title in that respect is disputed. For 
all that appears, Anderson may admit their title, and still con-
test their right to possession as against him. He may be their 
tenant, or he may be their grantee. There are no presumptions 
in favor of the jurisdiction of the courts of the United States.

The suit was therefore properly dismissed, and we cannot 
compel the Circuit Court to take jurisdiction.

Petition dismissed-
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Conn ecticu t  Mutua l  Life  Insuranc e Comp an y  v . 
Scha ef er .

1. Within the scope of the professional employment of an attorney, the commu-
nications made to him by his client are privileged, and, without the consent 
of the latter, he should neither be required nor permitted by the courts of 
the United States to testify concerning them.

2. A policy of life insurance originally valid does not cease to be so by the ces-
sation of the assured party’s interest in the life insured, unless such be the 
necessary effect of the provisions of the instrument itself. So held, where, 
subsequently to effecting an insurance by husband and wife, upon their 
joint lives, payable to the survivor on the death of either, they were 
divorced a vinculo matrimonii, and she, having thereafter paid the premiums 
to the time of his death, brought suit on the policy.

8 Any person has a right to procure an insurance on his own life, and assign it 
to another, provided it be not done by way of cover for £ wager policy.

Erro r  to the Circuit Court of the United States for the 
Southern District of Ohio.

The facts are set forth in the opinion of the court.
Mr. Edgar M. Johnson for the plaintiff in error.
Mr. J. D. Brannan, contra.

Mr . Just ice  Brad ley  delivered the opinion of the court.
This was an action on a policy of life assurance issued July 

25, 1868, on the joint lives of George F. and Franzisca Schaefer, 
then husband and wife, payable to the survivor on the death of 
either. In January, 1870, they were divorced, and alimony 
was decreed and paid to the wife. There was never any issue 
of the marriage. They both subsequently married again, after 
which, in February, 1871, George F. Schaefer died. This 
action was brought by Franzisca, the survivor.

On the trial of the cause, several exceptions were taken by 
t le defendant to the rulings and charge of the court, and this 
wiit of error is brought to reverse the judgment for alleged 
eiror in said rulings and charge.

he first exception was for overruling certain testimony 
offered, by the defendant. The plaintiff, having offered herself 
as a witness, on her cross-examination admitted that she had 
employed one Harris as her attorney to file her petition for 
ivorce, and being questioned whether she had not stated to 
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him, to be embodied in the petition, that Schaefer had been a 
habitual drunkard for a period of more than three years prior 
to the date of filing the petition, denied that she had so stated 
to him. (Had such been the fact, it would have falsified the 
statement made in the application for insurance.) The defend-
ant called Harris, and asked him whether the plaintiff had not 
so stated to him on that occasion. The question was objected 
to and overruled, as calling for confidential communications 
between attorney and client. The defendant alleges that here-
in the court erred, because, by the law of Ohio, such communi-
cations are not privileged. An examination of the Ohio 
statutes renders it doubtful whether the law is as the defendant 
contends. But if it were, the court did right to exclude the 
testimony. The laws of the State are only to be regarded as 
rules of decision in the courts of the United States where the 
Constitution, treaties, or statutes of the United States have not 
otherwise provided. When the latter speak, they are con-
trolling ; that is to say, on all subjects on which it is compe-
tent for -them to speak. There can be no doubt that it is 
competent for Congress to declare the rules of evidence which 
shall prevail in the courts of the United States, not affecting 
rights of property; and where Congress has declared the rule, 
the State law is silent. Now, the competency of parties as wit-
nesses in the Federal courts depends on the act of Congress m 
that behalf, passed in 1864, amended in 1865, and codified in 
the Revised Statutes, sect. 858. It is not derived from the 
statute of Ohio, and is not subject to the conditions and qualifi-
cations imposed thereby. The only conditions and qualifica-
tions which Congress deemed necessary are expressed in the 
act of Congress; and the admission in evidence of previous 
communications to counsel is not one of them. And it is to e 
hoped that it will not soon be made such. The protection of 
confidential communications made to professional, advisers is 
dictated by a wise and liberal policy. If a person cannot con 
suit his legal adviser without being liable to have the interview 
made public the next day by an examination enforced by t le 
courts, the law would be little short of despotic. It would e 
a prohibition upon professional advice and assistance.

The other exceptions were to the charge of the court, an 
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relate to two points : first, to the forbearance note given for a 
portion of the last renewal premium; and, secondly, to the 
alleged failure of interest of the plaintiff in the policy, caused 
by the divorce of the insured parties.

First, as to the forbearance note; Only one half of the an-
nual premium was required to be paid in cash ; the insured, if 
they chose, could have a credit for the other half. This credit 
was given upon the assured’s signing an acknowledgment in 
the following form : “I hereby acknowledge a credit or for-
bearance of------dollars of the premium on my policy No.------- , 
which amount shall be a lien on said policy at six per cent per 
annum until paid or adjusted by return of surplus premium.” 
It was not a note promising to pay money, but a form of ac-
knowledgment by which the assured consented to a deduction 
from the policy for non-payment of a portion of the premium. 
As long as George F. Schaefer took any interest in the policy, 
he signed this acknowledgment for himself and wife, “ George 
F. and Franz. Schaefer ; ” or for himself alone. One premium 
became due after the divorce, and Franzisca Schaefer herself 
attended to the payment of it, — paying the cash portion, and 
authorizing her son by a former marriage to sign the forbear-
ance note, as it is called. He did so in the name of both par-
ties insured, thus: “ Geo. F. & F. Schaefer.” The company 
accepted it. On what valid ground they can now object to 
the transaction, it is difficult to see. A joint act was to be 
done. Only one of the parties could physically do it. Either 
had a right to do it. This act was, to pay or settle the annual 
piemium. The plaintiff, as one of the joint parties, performed 
what was necessary to be done. George F. Schaefer could not 
complain ; for it was done in his interest, keeping the policy 
alive for his benefit as well as Franzisca’s. The company 
could not complain; for they accepted both the money and the 
acknowledgment in the form in which they were given. There 
is no pietence that any deception was practised upon them.

This point is really frivolous.
. The other point, relating to the alleged cessation of insurable 
interest by reason of the divorce of the parties, is entitled to 
nore serious consideration, although we have very little diffi-
culty in disposing of it.
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It will be proper, in the first place, to ascertain what is an 
insurable interest. It is generally agreed that mere wager poli-
cies — that is, policies in which the insured party has no interest 
whatever in the matter insured, but only an interest in its loss 
or destruction — are void, as against public policy. This was 
the law of England prior to the Revolution of 1688. But after 
that period, a course of decisions grew up sustaining wager poli-
cies. The legislature finally interposed, and prohibited such 
insurance: first, with regard to marine risks, by statute of 
19 Geo. II. c. 37 ; and next, with regard to lives, by the statute 
of 14 Geo. III. c. 48. In this country, statutes to the same 
effect have been passed in some of the States; but where they 
have not been, in most cases either the English statutes have 
been considered as operative, or the older common law has been 
followed. But precisely what interest is necessary, in order to 
take a policy out of the category of mere wager, has been the 
subject of much discussion. In marine and fire insurance the 
difficulty is not so great, because there insurance is considered as 
strictly an indemnity. But in life insurance the loss can seldom 
be measured by pecuniary values. Still, an interest of some sort 
in the insured life must exist. A man cannot take out insur-
ance on the life of a total stranger, nor on that of one who is 
not so connected with him as to make the continuance of the 
life a matter of some real interest to him.

Jt is well settled that a man has an insurable interest in his 
own life, and in that of his wife and children ; a woman in the 
life of her husband; and the creditor in the life of his debtor. 
Indeed, it may be said generally that any reasonable expecta-
tion of pecuniary benefit or advantage from the continued life 
of another creates an insurable interest in such life. And there 
is no doubt that a man may effect an insurance on his own life 
for the benefit of a relative or friend; or two or more persons, 
on their joint lives, for the benefit of the survivor or survivors. 
The old tontines were based substantially on this principle, and 
their validity has never been called in question.

The essential thing is, that the policy shall be obtained m 
good faith, and not for the purpose of speculating upon the haz 
ard of a life in which the insured has no interest. On t is 
point, the remarks of Chief Justice Shaw, in a case which aiose
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in Connecticut (in which State the present policy originated), 
seem to us characterized by great good sense. He says: —

“ In discussing the question in this Commonwealth (Massachu-
setts), we are to consider it solely as a question of common law, 
unaffected by the statute of 14 Geo. III., passed about the time 
of the commencement of the Revolution, and never adopted in this 
State. All, therefore, which it seems necessary to show, in order to 
take the case out of the objection of being a wager policy, is, that 
the insured has some interest in the cestui que vie ; that his temporal 
affairs, his just hopes and well-grounded expectations of support, of 
patronage, and advantage in life, will be impaired; so that the real 
purpose is not a wager, but to secure such advantages, supposed to 
depend on the life of another; such, we suppose, would be sufficient 
to prevent it from being regarded as a mere wager. Whatever may 
be the nature of such interest, and whatever the amount insured, it 
can work no injury to the insurers, because the premium is propor-
tioned to the amount; and whether the insurance be a large or small 
amount, the premium is computed to be a precise equivalent for the 
risk taken. We cannot doubt,” he continues, “ that a parent has an 
interest in the life of a child, and, vice versa, a child in the life of a 
parent; not merely on the ground of a provision of law that parents 
and grandparents are bound to support their lineal kindred when 
they may stand in need of relief, but upon considerations of strong 
morals, and the force of natural affection between near kindred, 
operating often more efficaciously than those of positive law.” 
Loomis y. Eagle Life Insurance Co., 6 Gray, 399.

We concur in these views, and. deem it unnecessary to cite 
further authorities, all those of importance being collected and 
arranged in the recent treatises on the subject. See May on 
nsurance, sects. 102-111; Bliss on Life Insurance, sects. 20—31. 
* he policy in question might, in our opinion, be sustained as 

a joint insurance, without reference to any other interest, or to the 
question whether the cessation of interest avoids a policy good 
at its inception. We do not hesitate to say, however, that a 
po icy taken out in good faith, and valid at its inception, is not 
avm ed by the cessation of the insurable interest, unless such 

e t e necessary effect of the provisions of the policy itself.
course, a colorable or merely temporary interest would pre- 

t circumstances from which want of good faith and an intent
va e the rule might be inferred. And in cases where the
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insurance is effected merely by way of indemnity, as where a 
creditor insures the life of his debtor, for the purpose of secur-
ing his debt, the amount of insurable interest is the amount of 
the debt.

But supposing a fair and proper insurable interest, of what-
ever kind, to exist at the time of taking out the policy, and 
that it be taken out in good faith, the object and purpose of the 
rule which condemns wager policies is sufficiently attained; 
and there is then no good reason why the contract should not 
be carried out according to its terms. This is more manifest 
where the consideration is liquidated by a single premium paid 
in advance, than where it is distributed in annual payments 
during the insured life. But, in any case, it would be very 
difficult, after the policy had continued for any considerable 
time, for the courts, without the aid of legislation, to attempt 
an adjustment of equities arising from a cessation of interest in 
the insured life. A right to receive the equitable value of the 
policy would probably come as near to a proper adjustment as 
any that could be devised. But if the parties themselves do 
not provide for the contingency, the courts cannot do it for 
them.

In England, by the operation of the statute of 14 Geo. III., 
as construed by the courts, the law has assumed a very definite 
form. In a lucid judgment delivered by Baron Parke in the 
Exchequer Chamber, in the case oi Dalby v. Life Insurance 
Company, decided in 1854, 15 C. B. 365, it was «held that the 
true meaning of the statute is, that there must be an interest 
at the time the insurance is effected, but that it need not con-
tinue until death; the words of the statute being, “ that no 
insurance shall be made on a life or lives wherein the assure 
shall have no interest, or by way of gaming or wagering, and 
“ that in all cases where the insured hath interest in such life, 
&c., no greater sum shall be recovered than the amount or 
value of the interest.” The word “ hath ” was construed as 
necessarily referring to the time of effecting the insurance, an 
not to the time of the death ; that being the only construction 
which would subserve the object of the statute to discourage 
wagering, render the contract uniform and certain, and preserve 
a fixed relation between the premiums and the amount insure , 
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as required by the principles of life assurance. This case over-
ruled the previous case of Groodsall v. Boldero, 9 East, 72, de-
cided by Lord Ellenborough, in which, proceeding upon the idea 
that life insurance is a mere contract of indemnity, it was held 
that the interest must continue until death, and even until the 
bringing of the action. Baron Parke, in commenting upon this 
case, very justly says: —

“ Upon considering this case, it is certain that Lord Ellenborough 
decided it upon the assumption that a life policy was in its nature a 
mere contract of indemnity, as policies on marine risks, and against 
fire, undoubtedly are; and that the action was, in point of law, 
founded on the supposed damnification, occasioned by the death of 
the debtor, existing at the time of the action brought; and his lord-
ship relied upon the decision of Lord Mansfield in Hamilton v. 
Mendes, 2 Burr. 1270, that the plaintiff’s demand was for an indem-
nity only. Lord Mansfield was speaking of a policy against marine 
risks, which is, in its terms, a contract for indemnity only. But that 
is not the nature of what is termed an assurance for life: it really is 
what it is on the face of it, — a contract to pay a certain sum in the 
event of death. It is valid at common law ; and, if it is made by a 
person having an interest in the duration of the life, it is not pro-
hibited by the statute.”

As thus interpreted, we might almost regard the English 
statute as declaratory of the original common law, and as indi-
cating the proper rule to be observed in this country where that 
law furnishes the only rule of decision.

Be this, however, as it may, in our judgment a life policy, 
originally valid, does not cease to be so by the cessation of the 
assured party’s interest in the life insured.

Judgment affirmed.

How ell  v . Wes ter n  Railr oad  Co mp an y .

ere a railroad company issues its bonds, and mortgages its property to se- 
re t e payment of them and of the semiannual instalments of interest 

eon, as they respectively fall due, under the authority of an act of the 
g.satuyej which declares that the bonds shall not mature at an earlier 

an * lrty years, a provision in them, that, upon a failure to pay 
a on °UPoa thereto attached, when presented at the place of payment, and 
thp K efeuR thereon for six months, the whole sum mentioned in 
the bond shall become due and payable, is void.
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2. In such a case, the mortgage may provide that it shall be foreclosed upon non-
payment of interest. When suit in foreclosure is brought, if the sum ascer-
tained to be due on the coupons be paid within such reasonable time as the 
court shall appoint, no further proceedings in the suit can be had until there 
is another default; if the sum be not so paid, a sale of the property, with 
a foreclosure of all the rights subordinate to the mortgage, should be ordered, 
with a direction to bring the proceeds into court, when, in distributing them, 
the sums secured by the mortgage must be protected, according to their 
respective priority of lien.

Appe al  from the Circuit Court of the United States for the 
Eastern District of North Carolina.

Mr. A. S. Merrimon for the appellant.
Mr. TE N. H. Smith, contra.

Mr . Just ice  Mille r  delivered the opinion of the court.
The appellant in this suit is the owner of five bonds of 

SI,000 each, issued by the defendant corporation, and he seeks 
the foreclosure of a mortgage on the railroad and its appur-
tenances given to secure their payment. These are part of 
an issue of like bonds to the amount of $900,000, made at 
the same time, to wit, Oct. 31, 1870, payable thirty years after 
date, with coupons for interest attached, at the rate of eight 
per cent per annum.

Very few of these bonds were ever sold or put into circula-
tion. All that have been, except these held by plaintiff, have 
either been taken up or are under the control of the company. 
The face of each bond contained a provision, that, on the fail-
ure to pay any coupon when presented at the place of payment, 
and continued default thereon for six months, the whole sum 
mentioned in said bond became due and payable, and the mort-
gage deed contained a provision that a like failure as to any 
one coupon of any single bond should make all the bonds e- 
come due and payable.

On the back of each bond was printed the act of the legisla-
ture of North Carolina, which authorized the corporation to 
make these mortgage bonds, which declares that “ said president 
and directors are hereby authorized and empowered to issue the 
mortgage bonds of said company in sums of not less than 8 
each, and not exceeding in amount $900,000, and to be nego 
tiated at not less than par, and not to mature at an ear ler 
period than thirty years,” &c.
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Many issues are raised by the pleadings, which are not neces-
sary to be considered here. We shall confine ourselves to two 
questions, which are all that we deem appropriate to our pur-
pose. The first of these is, whether the plaintiff is a bona fide 
holder for value of the bonds on which he sues. There is some 
reason to infer that Rogers, who was one of the trustees of the 
mortgage, and the banker who was expected to negotiate the 
bonds, and with whom they were deposited, was not a rightful 
holder of them, though it is asserted that they were paid to 
him for services to be performed as trustee in the mortgage. 
He, however, never performed any services, no bonds were ever 
negotiated, and the arrangement by which he held these bonds 
as his own does not appear to have been authorized or approved 
by the board of directors of the company.

This, however, is immaterial; for, from the testimony before 
us, we are compelled to hold that Howell, the complainant, was 
a bona fide purchaser of them for value of Rogers, without no-
tice of any defect in his title. The only evidence on this subject 
found in the record is his own deposition, in which he states 
unequivocally that, on a settlement made by him with Bayne 
& Co., who were his bankers, he took these bonds in absolute 
payment of money due him, at the rate of seventy-five cents 
on the dollar, and had no notice of any thing wrong in the 
title of Rogers, This testimony is uncontradicted and con-
clusive.

The other question relates to the validity of the bonds as 
affected by the provision of the statute, that they should not 
mature at an earlier period than thirty years, whereas the bonds 
provide that on failure to pay a single interest coupon they 
shall mature in six months thereafter, if it is still unpaid. The 
provision was, as we have said, printed on the back of the bond, 
and imparted to every purchaser or holder of it the fullest notice 
of its nature.

The provision, in our opinion, differs widely from a mere 
irection as to the length of the time the bonds should run or 
e period when they should be made payable.

uch a direction or provision in an act authorizing a corpora- 
th 1SfUe. b°nds *s not in general inconsistent with a contract

’ vo 6 ^eres^ as agreed, the holder may treat 
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the whole sum as due. The language of this statute is not that 
these bonds are to be made payable in thirty years, or payable 
at a given time, and there is no direction as to the terms in 
which that is to be expressed. They may be made to run fifty 
or a hundred years; but however worded or expressed, they are 
“ not to mature at an earlier period than thirty years.” We 
construe this as an express enactment that they shall not ma-
ture earlier. No matter what device the parties interested may 
resort to, nor what form of language may be inserted in the 
bond, the principal sum of the bond shall not become due until 
the expiration of that period. The legislature had an undoubted 
right to annex to the power which it conferred of making these 
mortgage bonds this absolute condition, and they have used 
language which we can construe in no other way.

We do not see how a condition of the contract by which the 
bonds can be made to mature in one year can be valid, when 
the only authority to make the contract at all is the statute we 
have cited. But while this condition is invalid, it does not avoid 
the remainder of the contract, which is complete without it, and 
the agreement to pay interest semiannually is specifically au-
thorized by the statute.

The company, therefore, had a right to mortgage their prop-
erty for the payment of these instalments of interest as well as 
principal, and to make it one of the provisions of the mortgage, 
that it might be foreclosed if these instalments were not paid 
as they fell due. There can, in fact, be but one decree of fore-» 
closure of the same mortgage on the same property, and it is a 
necessity of that foreclosure, under the principles of the Court 
of Chancery, that all the sums secured by that mortgage must 
be protected according to their priority of lien.

We are of opinion, then, that there is due from the railroa 
company to plaintiff the amount of his overdue and unpai 
coupons.

For this sum, whatever it may be, he has a right to a decree 
nisi, according to the chancery practice, — a decree which wi 
ascertain the sum so due, and give the company a reasona e 
time to pay it, say ninety days or six months, or until the nex 
term of the court, in the discretion of that court. If this sum 
is not paid, the court must then order a sale of the mortgage 
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property, with a foreclosure of all rights subordinate to the 
mortgage, with directions to bring the purchase-money into 
court. If the case proceeds thus far, the plaintiff will have a 
lien on the money thus paid into court, not only for his overdue 
coupons, but for his principal debt, and it must be provided for 
in the order distributing the proceeds of the sale. If, however, 
the company shall pay the sum found due in the decree nisi, no 
further proceeding can be had until another default of interest 
or of the principal.

In this manner full justice will be done the appellant, and no 
wrong to the appellees.

Decree reversed, and the case remanded with directions to pro-
ceed in conformity to this opinion.

Hinck ley  v . Gilma n , Clin ton , an d Spri ngfi eld  Rat l - 
road  Comp any .

Where, in the progress of a suit for the foreclosure of a mortgage, a receiver was 
appointed, against whom, after the foreclosure and sale of the mortgaged 
premises, a decree was rendered directing him to pay into court $18,776.25, 
the balance found due from him on the settlement of his accounts, — Held, 
that he had the right to appeal from that decree.

Motio n  to dismiss an appeal from the Circuit Court of the 
United States for the Southern District of Illinois.

In the progress of a suit for the foreclosure of a mortgage 
executed by the Gilman, Clinton, and Springfield Railroad 
Company, Francis E. Hinckley was appointed receiver. On the 
8th of April, 1876, a final decree was rendered, under which, 
on the 10th of June, the mortgaged property was sold, and sub-
sequently conveyed to the purchasers. Upon a settlement of 

e ~s of the receiver, a balance was found due from him 
o $18,776.25, for which a decree was entered Sept. 27, direct- 
O8 payment into court on or before Oct. 10. On the 9th of 

cto er he prayed this appeal “ from the decree against him,” 
A ic was granted. The complainants now move to dismiss, 

e reason that he was not a party to the suit.
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Mr. R. Biddle Roberts in support of the motion.
The appellant is not a party to the suit, and cannot be. 

Being merely the officer or representative of the court, without 
any personal interest whatever in the litigation, the right to 
discharge him rests with the court, at any stage of the contro-
versy ; and from the exercise of this right he cannot appeal. 
High on Receivers, 536 ; In re Colvin, 3 Md. Ch. 300; 
Ellicott Watford, 4 Md. 80. Only those who are parties to 
the record can sue out a writ of error. Phillips’s Practice, 
p. 64, and cases there cited. The same rule applies to appeals. 
Id. p. 65. On the eighth day of April, the final decree was 
entered, from which an appeal was not prayed, nor could it, in 
the following October, be taken, much more than sixty days 
having then elapsed. Kitchen v. Randolph, 93 U. S. 86. The 
decree of Sept. 27, requiring the payment of money into court, 
was merely interlocutory, transferring the possession of prop-
erty in litigation. The rule of finality cannot apply to it. 
Forgay v. Conrad, 6 How. 201. This doctrine is sustained by 
Thomson v. Bean, 7 Wall. 342; Railroad Company n . Bradley, 
7 id. 577 ; Stowall v. Banks, 10 id. 583 ; and it would seem to 
be the settled law in this court.

Mr. H. Crawford and Mr. S. P. McConnell, contra.

Mb . Chief  Justi ce  Waite  delivered the opinion of the 
court.

The motion to dismiss cannot be sustained.
In Blossom v. Railroad Company, 1 Wall. 655, a bidder at a 

foreclosure sale was allowed to appeal, and in delivering the 
opinion of the court Mr. Justice Miller said: —

“ It is certainly true that he cannot appeal from the origins 
decree of foreclosure, nor from any other order or decree of the 
court made prior to his bid. It, however, seems to be well settle , 
that, after a decree adjudicating certain rights between the parties 
to a suit, other persons having no previous interest in the litiga ion 
may become connected with the case in the course of the subsequen 
proceedings, in such a manner as to subject them to the jurisdictio 
of the court, and render them liable to its orders; and that t y 
may in like manner acquire rights in regard to the subject ma 
of the litigation, which the court is bound to protect.
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This seems to us to be decisive of this motion. The receiver 
cannot and does not attempt to appeal from the decree of fore-
closure, or from any order or decree of the court, except such 
as relates to the settlement of his accounts. To that extent he 
has been subjected to the jurisdiction of the court, and made 
liable to its orders and decrees. He has, therefore, the corre-
sponding right to contend against all claims made against him. 
For this purpose he occupies the position of a party to the suit, 
although an officer of the court, and after the final decree below 
has the right to his appeal here. In this case, the final decree 
has been given, and the case is properly here upon the appeal as 
prayed and allowed. This will not keep any thing in litigation 
but the receiver’s accounts. The title to the property and the 
possession under the sale cannot be in any manner affected. 
Every thing can be closed up in the court below, in accordance 
with the decree which has been entered in the cause, except 
the distribution of the money claimed from the receiver.

It will be time enough to consider whether more of the record 
has been brought here than is necessary to the hearing of the 
questions presented by the appeal when the cause is reached, or 
when application is made to us in that behalf.

Motion to dismiss denied.

Milwa ukee  an d Saint  Paul  Railw ay  Company  v . 
Kell ogg .

e®ec^ the statute of Iowa is to make an occupant of land in that 
ate, who, under color of title thereto, and in good faith, has made valuable 

improvements thereon, the owner of the improvements, the question as to 
e ownership of the land is immaterial in an action to recover for their 

Wwiliul or negligent destruction.
re the subject of a proposed inquiry before a court is not a matter of 

ble GOJnmon observation, upon which the ordinary mind is capa-
i °rnnn£ a Judgment, experts ought not to be permitted to state their 

conclusions.
3 Th •on» nf tl0,n a8/° what is the proximate cause of an injury is ordinarily not 

in °r knowledge, but of fact for the jury to determine,
4 - A find? h circumstances.

proximal ne^^ence> or an act not amounting to wanton wrong, is the 
e cause of an injury, is not warranted, unless it appear that the
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injury was the natural and probable consequence of the negligence or 
wrongful act, and that it ought to have been foreseen in the light of the 
attending circumstances. Where there is no intermediate efficient cause, 
the original wrong must be considered as reaching to the effect, and proxi-
mate to it.

5 . The finding of the jury in this case, that the burning of the plaintiff’s mill and 
lumber was the unavoidable consequence of the burning of the defendants’ 
elevator, which had been caused by their negligence, is, in effect, a finding 
that there was no intervening and independent cause between the negligent 
conduct of the defendants and the injury to the plaintiff.

Erro r  to the Circuit Court of the United States for the 
District of Iowa.

The facts are stated in the opinion of the court.
Jfr. John W. Cary for the plaintiff in error.
Mr. Myron H. Beach, contra.

Mr . Justi ce  Str ong  delivered the opinion of the court.
This was an action to recover compensation for the destruction 

by fire of the plaintiff’s saw-mill and a quantity of lumber, situ-
ated- and lying in the State of Iowa, and on the banks of the 
river Mississippi. That the property was destroyed by fire was 
uncontroverted. From the bill of exceptions, it appears that 
the “plaintiff alleged the fire was negligently communicated 
from the defendants’ steamboat ‘ Jennie Brown ’ to an elevator 
built of pine lumber, and one hundred and twenty feet high, 
owned by the defendants, and standing on the bank of the 
river, and from the elevator to the plaintiff’s saw-mill and 
lumber piles, while an unusually strong wind was blowing from 
the elevator towards the mill and lumber. On the trial, it was 
admitted that the defendants owned the steamboat and elevator, 
that the mill was five hundred and thirty-eight feet from the 
elevator, and that the nearest of plaintiff’s piles of lumber was 
three hundred and eighty-eight feet distant from it. It was also 
admitted that there was conflict between the parties plainti 
and defendant respecting the ownership of the land where the 
mill stood and the lumber was piled, both claiming under a 
common source of title. The plaintiff had built the mill, an 
he was in the occupation of it, believing he had a right to e 
there.”

Such having been the admissions, the court refused to a ow
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the parties to try the title to the land upon which the mill and 
lumber had been placed, proof of title being, in the opinion of 
the court, immaterial. To this ruling the defendants excepted, 
and it is the first error they have assigned. We are unable to 
perceive any reason why the proof offered was not, as the Cir-
cuit Court held it to be, perfectly immaterial to the issue be-
tween the parties. By the law of the State of Iowa, “ where 
an occupant of land has color of title thereto, and in good faith 
has made any valuable improvements thereon, and is afterwards, 
in a proper action, found not to be the rightful owner thereof,” 
he is entitled to payment or credit for the value of his im-
provements. Code of Iowa, sects. 1976—1981. The effect of 
this statute is to make such an occupant practically the owner 
of his improvements, even though he be not the owner of the 
land on which they have been made. If, therefore, the title to 
the land had been shown to be in the defendants, the proof 
would not have affected the right of the plaintiff to recover 
compensation for wilful or negligent destruction of the build-
ings and lumber. Nor could it have changed the degree of 
prudence and care which the defendants were bound to exercise 
in order to guard against injury to that property. The plain-
tiff is not to be regarded as a mere trespasser, wantonly thrust-
ing himself or his property in the way of danger, — a trespasser 
to whom the defendants owed a less degree of caution than 
would have been due if he had been the undisputed owner of 
the fee-simple of the land on which the mill stood. We cannot 
admit that the defendants owed no duty to the plaintiff, even 
if he was occupying their land without their consent. An at-
tempt was made during the argument to maintain that they had 
been found by the jury guilty only of an act of omission, and 
it was insisted that such an act would not give a right of action 
to the plaintiff if he was wrongfully in possession of their land, 

either the fact asserted nor the inference drawn from it can 
e conceded. The verdict of the jury was, 1st, That the elevator 

was urned from the steamer “Jennie Brown;” 2d, that such 
1 Ur^n^ WaS caused by not using ordinary care and prudence in 

n mg at the elevator, under circumstances existing at that par- 
ar time, and, 3d, that the burning of the mill and lumber 

as t e unavoidable consequence of the burning of the elevator.
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The only reasonable construction of the verdict is, that the 
fault of the defendants — in other words, their want of ordinary 
care and prudence —: consisted in landing the steamer at the 
elevator in the circumstances then existing, when a gale of 
wind was blowing towards it, when the elevator was so com-
bustible and so tall. If this is not the meaning of the verdict, 
no act of negligence, of want of care, or of fault has been found. 
And this is one of the faults charged in the declaration. It 
averred, that, while the wind was blowing a gale from the 
steamboat towards and in the direction of the elevator, the de-
fendants carelessly and negligently allowed, permitted, and 
counselled (or, as stated in another count, “ directed ”) the 
steamboat to approach and lie alongside of or in close proximity 
to the said elevator. This is something more than nonfeasance: 
it is positive action, the result, consequence, or outworking, as 
the jury have found it, of the want of such care as should have 
been exercised.

It has been further argued in support of this assignment of 
errot that the proffered proof of title should have been admitted, 
because it tended to show contributory negligence on the part 
of the plaintiff. But we cannot understand how it could have 
had any such tendency. Whether the mill stood on the de-
fendants’ land, or on other land equally distant from the steamer 
and elevator, and in the same direction, its exposure to the fire 
was exactly the same.

A second exception taken in the court below, and here in-
sisted upon, is that the court refused to permit the defendants 
to prove by witnesses who were experts, experienced in the 
business of fire insurance, and accustomed by their profession 
to estimating and calculating the hazard and exposures to fire 
from one building to another, and to fixing rates of insurance, 
that, owing to the distance between the elevator and the mil, 
and the distance between the elevator and the lumber piles, t e 
elevator would not be considered as an exposure to the mil or 
lumber, and would not be considered in fixing a rate thereon, 
or in measuring the hazard of mill or lumber.

This exception is quite unsustainable. The subject of pro 
posed inquiry was a matter of common observation, upon w ic 
the lay or uneducated mind is capable of forming a judgmen 
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Im regard to such matters, experts are not permitted to state 
their conclusions. In questions of science their opinions are 
received, for in such questions scientific men have superior 
knowledge, and generally think alike. Not so in matters of 
common knowledge. Thus, it has been held that an expert 
cannot be asked whether the time during which a railroad train 
stopped was sufficient to enable the passengers to get off, Keller 
v. Railroad Company, 2 Abb. (N. Y.) App. Dec. 480; or 
whether it was prudent to blow a whistle at a particular time, 
Hill v. Railroad Company, 55 Me. 438. Nor can a person 
conversant with real estate be asked respecting the peculiar 
liability of unoccupied buildings to fire. Muloy v. Insurance 
Company, 2 Gray (Mass.), 541. In Durell v. Bederly, Chief 
Justice Gibbs said: “The opinion of the underwriters on the 
materiality of facts, and the effect they would have had upon 
the premium, is not admissible in evidence.” Powell’s Evid. 
(4th ed.) 103. And in Campbell v. Richards, 5 Barn. & Ad. 846, 
Lord Denman said: “ Witnesses are not receivable to state their 
views on matters of legal or moral obligation, nor on the man-
ner in which others would probably be influenced, if the parties 
had acted in one way rather than in another.” See also Lord 
Mansfield’s opinion in Carter n . Boehm, 3 Burr. 1905, 1913, 
1914, and Norman v. Higgins, 107 Mass. 494, in which it was 
ruled, that, in an action for kindling a fire on the defendant’s 
land so negligently that it spread to the plaintiff’s land and 
burned his timber, the opinion of a person experienced in clear-
ing land by fire, that there was no probability that a fire set 
under the circumstances described by the witnesses would have 
spread to the plaintiff’s land, was inadmissible.

The next exception is to the refusal of the court to instruct 
t e jury as requested, that “ if they believed the sparks from, 
t o Jennie Brown ’ set fire to the elevator through the negli-
gence of the defendants, and the distance of the elevator from 

e nearest lumber pile was three hundred and eighty-eight 
eet, and. from the mill five hundred and twenty-eight feet, then 

e ^rox^a^e cause of the burning of the mill and lumber was 
e urning of the elevator, and the injury was too remote 
111 \ ® negLgence to afford a ground for a recovery.” This 

P position the court declined to affirm, and in lieq thereof 
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submitted to the jury to find whether the burning of the mill 
and lumber was the result naturally and reasonably to be ex-
pected from the burning of the elevator; whether it was a 
result which, under the circumstances, would naturally follow 
from the burning of the elevator; and whether it was the result 
of the continued effect of the sparks from the steamboat, without 
the aid of other causes not reasonably to be expected. All this 
is alleged to have been erroneous. The assignment presents- 
the oft-embarrassing question, what is and what is not the 
proximate cause of an injury. The point propounded to the 
court assumed that it was a question of law in this case; and 
in its support the two cases of Ryan v. The New York Central 
Railroad Co., 35 N. Y. 210, and Kerr v. Pennsylvania Railroad 
Co., 62 Penn. St. 353, are relied upon. Those cases have been 
the subject of much criticism since they were decided; and it 
may, perhaps, be doubted whether they have always been quite 
understood. If they were intended to assert the doctrine that 
when a building has been set on fire through the negligence of 
a party, and a second building has been fired from the first, it 
is a conclusion of law that the owner of the second has no re-
course to the negligent wrong-doer, they have not been accepted 
as authority for such a doctrine, even in the States where the 
decisions were made. Webb v. The Rome, Watertown, $ 
Ogdensburg Railroad Co., 49 N. Y. 420, and Pennsylvania 
Railroad Co. v. Hope, 80 Penn. St. 373. And certainly they 
are in conflict with numerous other decided cases. Kellogg v. 
The Chicago $ North-western Railroad Co., 26 Wis. 224;. 
Perley v. The Eastern Railroad Co., 98 Mass. 414; Higgins v. 
Rewey, 107 id. 494; Tent n . The Toledo, Peoria, # Warsaw 
Railroad Co., 49 Ill. 349.

The true rule is, that what is the proximate cause of an injury 
is ordinarily a question for the jury. It is not a question o 
science or of legal knowledge. It is to be determined as a fact, 
in view of the circumstances of fact attending it. The primary 
cause may be the proximate cause of a disaster, though it may 
operate through successive instruments, as an article at the en 
of a chain may be moved by a force applied to the other en , 
that force being the proximate cause of the movement, or as in 
the oft-cited case of the squib thrown in the market-place. 
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2 Bl. Rep. 892. The question always is, Was there an unbroken 
connection between the wrongful act and the injury, a continu-
ous operation ? Did the facts constitute a continuous succession 
of events, so linked together as to make a natural whole, or was 
there some new and independent cause intervening between 
the wrong and the injury ? It is admitted that the rule is diffi-
cult of application. But it is generally held, that, in order to 
warrant a finding that negligence, or an act not amounting to 
wanton wrong, is the proximate cause of an injury, it must 
appear that the injury was the natural and probable conse-
quence of the negligence or wrongful act, and that it ought 
to have been foreseen in the light of the attending circum-
stances. These circumstances, in a case like the present, are 
the strength and direction of the wind, the combustible char-
acter of the elevator, its great height, and the proximity and 
combustible nature of the saw-mill and the piles of lumber. 
Most of these circumstances were ignored in the request for in-
struction to the jury. Yet it is obvious that the immediate and 
inseparable consequences of negligently firing the elevator would 
have been very different if the wind had been less, if the ele-
vator had been a low building constructed of stone, if the season 
had been wet, or if the lumber and the mill had been less com-
bustible. And the defendants might well have anticipated or 
regarded the probable consequences of their negligence as much 
more far-reaching than would have been natural or probable in 
other circumstances. We do not say that even the natural and 
probable consequences of a wrongful act or omission are in all 
cases. to be chargeable to the misfeasance or nonfeasance, 

hey are not when there is a sufficient and independent cause 
operating between the wrong and the injury. In such a case 

e resort of the sufferer must be to the originator of the in- 
ermediate cause. But when there is no intermediate efficient 

cause, the original wrong must be considered as reaching to 
e effect, and proximate to it. The inquiry must, therefore, 
ways be whether there was any intermediate cause discon- 
ec^ from the primary fault, and self-operating, which pro- 

m Ce Here lies the difficulty. But the inquiry
t e answered in accordance with common understanding, 

a succession of dependent events an interval may always be 
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seen by an acute mind between a cause and its effect, though it 
may be so imperceptible as to be overlooked by a common 
mind. Thus, if a building be set on fire by negligence, and an 
adjoining building be destroyed without any negligence of the 
occupants of the first, no one would doubt that the destruction 
of the second was due to the negligence that caused the burning 
of the first. Yet in truth, in a very legitimate sense, the im-
mediate cause of the burning of the second was the burning of 
the first. The same might be said of the burning of the furni-
ture in the first. Such refinements are too minute for rules of 
social conduct. In the nature of things, there is in every trans-
action a succession of events, more or less dependent upon 
those preceding, and it is the province of a jury to look at this 
succession of events or facts, and ascertain whether they are 
naturally and probably connected with each other by a contin-
uous sequence, or are dissevered by new and independent 
agencies, and this must be determined in view of the circum-
stances existing at the time.

If we are not mistaken in these opinions, the Circuit Court 
was correct in refusing to affirm the defendants’ proposition, 
and in submitting to the jury to find whether the burning of 
the mill and lumber was a result naturally and reasonably to 
be expected from the burning of the elevator, under the cir-
cumstances, and whether it was the result of the continued 
influence or effect of the sparks from the boat, without the aid 
or concurrence of other causes not reasonably to have been 
expected. The jury found, in substance, that the burning of 
the mill and lumber was caused by the negligent burning of 
the elevator, and that it was the unavoidable consequence 
of that burning. This, in effect, was finding that there was 
no intervening and independent cause between the negligent 
conduct of the defendants and the injury to the plaintiff. 
The judgment must, therefore, be affirmed.

Judgment affirmed.
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Star k  v . Starr .

1. The complainant, Starr, and his brother, being in possession of certain lots in 
the city of Portland, Oregon, filed a bill in equity in the State court to quiet 
their title and compel the defendant, who claimed an adverse interest under 
his patent from the United States, to execute a release to them. Their bill 
set forth two distinct and independent causes of action, or grounds for relief: 
one, founded upon an agreement made by the defendant with the parties 
through whom the complainants claimed, to ratify and confirm the title of 
such parties; and the other, founded upon a patent of the United States, 
issued to the city of Portland for land within its limits, in trust for the 
several use and benefit of the occupants thereof. This patent embraced 
the premises in controversy, and the complainants claimed as beneficiaries 
under it. On motion of the defendant, the court held that the two 
grounds for equitable relief were inconsistent, and compelled the complain-
ants to elect upon which ground they would proceed. They objected to 
the order, but, under its compulsion, elected to proceed under the city 
patent, and accordingly amended their bill so as to present their claim for 
relief solely as beneficiaries under that instrument. The State court held 
that the patent to Stark was void as against the complainants, and decreed 
in their favor. On appeal to the Supreme Court of the United States, the 
decree was reversed, that court holding that the patent to the city was 
void; and the bill was subsequently dismissed. The defendant having 
afterwards commenced an action of ejectment for the possession of the 
premises, and recovered judgment, the complainant, who had in the mean 
time acquired the interest of his brother, filed the present bill, setting np 
substantially the same matter respecting the agreement of Stark with the 
parties through whom he claimed which was originally averred in the 
first suit, and also that the defendant was estopped by his acts from assert-
ing title to the premises. Held, that the proceedings and decree in the 
first suit did not conclude the complainant in the present suit upon the 
agreement.

• The principle that a party seeking to enforce a claim, legal or equitable, must 
present to the court, either by the pleadings or the proofs, or both, all the 
grounds upon which he expects a judgment in his favor, and is not at liberty 
to split up his demand and prosecute it by piecemeal, or present only a 
portion of the grounds upon which special relief is sought, and leave the 
rest to be presented in a second suit, if the first fail, does not require distinct 
causes of action; that is to say, distinct matters, each of which would author-
ize by itself independent relief, to be presented in a single suit, though they

3 B same time, and might be considered together.
e ore the laws of the United States were extended over the Territory of 

regon, the settlers in that country had formed for themselves a provisional 
government, under which they adopted regulations for the possession and 
occupation of land in the Territory among themselves, although the title to 
c e and was in the United States. Under the regulations, land was occupied, 
th and improved, and bought and sold, as if the parties had possessed 

ee. The claimants did not, in their dealings with the land, deny the pro-
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prietorship of the United States, but they acted upon the expectation that 
their possessions and improvements would be respected by the government, 
and that ultimately they should acquire the title; and it was the general 
understanding of the people, that, whenever the legal title was obtained, it 
should inure to the benefit of the grantees of the claimant who secured the 
patent of the United States. This understanding affected all transactions 
in land until the passage of the Donation Act of Sept. 27, 1850. Held, that a 
purchaser under these circumstances from the claimant, or a person whose 
purchase from another had been confirmed by the claimant, acquired as 
against him an equitable right to the land which a court of equity will 
enforce when he has obtained the patent of the United States; and this 
equitable right passes to subsequent grantees of the first purchaser or 
confirmee.

4. Where a ratification by an attorney of a deed of settlement is insufficient in form, 
because of the manner in which he expressed his agency in appending his 
signature to the instrument declaring the ratification, a court of equity will 
look beyond the form of the execution, and, having ascertained his inten-
tion in signing the instrument, will, if possible, give it the effect intended, 
if such ratification has been acted upon by others, and has not been 
objected to by the principal, when called to his attention.

5. The subsequent action of the principal in asserting a right in severalty to 
property, which he could only do upon his approval of such ratification by 
his attorney, will estop him from denying the ratification.

Appeal  from the Circuit Court of the United States for the 
District of Oregon.

This was a suit in equity, to restrain the defendant from 
enforcing a judgment recovered by him against the tenants of 
the complainant, for the possession of certain premises situated 
in the city of Portland, Oregon, and to compel the defendant 
to execute a release of his interest to the complainant.

It appears from the record, that on the 22d of March, 1848, 
and for some time previous, one Francis W. Pettygrove held a 
claim to six hundred and forty acres of land in Oregon, which 
was taken up by him under the law of the provisional govern-
ment, established by the settlers there in 1845, before the laws 
of the United States were extended over the country. On the 
land covered by this claim a large part of the city of Portland 
is built. On the day mentioned, Pettygrove conveyed his 
claim, with the exception of certain designated lots, to one 
Daniel H. Lownsdale, of Portland. By the conveyance, t e 
grantor, for the consideration of $5,000, and divers other goo 
causes and considerations, bargained, remised, and released to 
the grantee named all his “ right, title, interest, claim, an 
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demand at law and in equity, present and in expectancy,” in 
and to the land claim, the boundaries of which were given.

On the 30th of March, 1849, Lownsdale, for the considera-
tion of $6,000, bargained, quitclaimed, and released his interest 
in the claim, with the exception of certain lots, to Stephen 
Coffin, designating the interest conveyed, and describing the 
claim in similar language. With the execution of this con-
veyance, Lownsdale and Coffin entered into a contract by 
which Coffin agreed to make every exertion to obtain the title 
of the United States to the claim, divide the proceeds of any 
sales of lots or other property or privileges on the land 
claimed; to bear half the expenses of any improvements they 
might jointly conclude to make ; to further the interest of the 
town site ; to divide the profits and the losses; and that Coffin 
should execute to Lownsdale a good title to one-half of the 
claim upon the termination of the contract, which was dissolv-
able by mutual consent.

On the 13th of December, 1849, Lownsdale and Coffin, for 
the consideration of $26,666, payable by instalments, conveyed 
one undivided third part of the claim to William W. Chapman, 
of Portland. From that time the three parties owned the 
claim jointly, designating themselves as partners.

During this time, the defendant Stark asserted ownership 
to one undivided half of the claim, by purchase from one Love-
joy, who, he contended, had held the claim in connection with 
Pettygrove.

In January, 1850, Lownsdale went to San Francisco, leaving 
with Chapman a power of attorney to transact and superintend 

is business in the Territory during his absence; to do any 
thing pertaining to his interests in Oregon which he, in his 
ju gment, might think advisable, “ particularly in signing 
deeds to Portland lots.”

At San Francisco Lownsdale met Stark, and they made a 
sett ement of their respective claims, by which the claim was 

ivi ed by a line running through what is now called Stark 
reet, Stark taking the part north of the line, and Lowns- 

d d Z SOU^ This settlement was embodied in a 
M h please and quitclaim, executed by them on the 1st of

•» 850. By the deed, Stark ratified and confirmed the 
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conveyances of certain designated lots north of that line, made 
by Lownsdale or his attorney, previous to the first day of 
January, 1850, and also all grants and conveyances made 
subsequently to the first day of March, with a proviso that 
Stark should receive the proceeds of the subsequent convey-
ances.

During the absence of Lownsdale, Chapman and Coffin 
agreed to partition off three blocks among the three owners, 
assigning one to each owner in severalty, at an agreed valua-
tion. In this way, block 78 was assigned to Lownsdale, block 
79 to Coffin, and block 81 to Chapman. This partition, making 
assignment, was made by the following instrument: —

“ This indenture, made and entered into this twentieth day of 
March, a .d . 1850, between Stephen Coffin, D. H. Lownsdale, and 
W. W. Chapman, proprietors of Portland, of the first part, and W. 
W. Chapman, of Portland, Washington County, Oregon, of the 
second part, witnesseth, that the party of the first part, for and in 
consideration • of the sum of $2,000, the receipt whereof is hereby 
acknowledged, doth release, confirm, and quitclaim unto the said 
Chapman the following-described property in the said town of 
Portland, to wit, lots numbers one (1), two (2), three (3), four (4), in 
fractional block number eighty-one (81), being the warehouse frac-
tion, and situate east of Water Street, to the water north of Oak 
Street and south of Pine Street, according to the plat of said town.

“ In testimony whereof, the parties have hereunto set their hands 
and seals day and year aforesaid.

(Signed) “ S. Coff in -. [sea l .]
“ D. H. Low ns da le , [sea l .]

“ By his Attorney-in-fact, W. W- Chapman.
“ W. W. Chapman . [sea l .] ”

Chapman and Coffin first heard, early in April, 1850, of 
the settlement between Stark and Lownsdale. They at once 
refused to ratify it, unless the agreement or deed of settlemen 
was modified so as to cover the disposition of property made by 
them during Lownsdale’s absence up to the time they were 
informed of the settlement.

Stark had left Portland in September of the previous year. 
Before he left, he executed the following power of attorney, 
and delivered it to John H. Couch : —
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“Know all men by these presents, that I, Benjamin Stark, mer-
chant, resident of Portland, in the Territory of Oregon, do hereby 
make, constitute, and appoint John H. Couch, of Portland aforesaid 
(merchant, and my mercantile partner), my true and lawful attor-
ney, for me, and in my stead, to ,do any and all acts, during my 
temporary absence from this Territory, which I might myself law-
fully do were I personally present, hereby ratifying and confirming 
all and every act which my said attorney shall so perform, and, by 
these presents, recalling and annulling all authority conflicting with 
this letter of attorney, which I have previously given to any person 
or persons whatsoever.

“ Witness my hand and seal, at Portland, this twenty-sixth day 
of September, a .d . 1849.

“ Benj . Star k , [seal .]
“Witness: Wm . Seton  Ogde n .”

With this power, Stark sent the following letter to his 
attorney: —
“John  H. Cou ch , Esq.:

“Sir , — With this you have from me a power of attorney of the 
fullest character, under which, during my absence from the Terri-
tory, you can look out for all my interests, particularly with refer-
ence to my interest in the Portland town claim.

“ As regards the claim, I wish you to notify Mr. Coflin, as soon 
as he returns, of the true position of things, and, if possible, have 
the difficulty concerning my undivided half settled. I have spoken 
to James W. Nesmith, Esq., and to Mr. Pritchard, Secretary of 
State, and they will both hold themselves in readiness to act as my 
counsel.

‘ Should you find, after the return of Mr. Coffin, that the matter 
can be brought no nearer to a settlement upon just and equitable 
principles, I wish you to submit to them (Nesmith and Pritchard) 
all my papers, a part of which you have herewith, and others which 
you can have from A. L. Lovejoy, Esq., upon application to him, 
and diiect them to pursue such measures as they deem most iudi* 
cions.

“ Mr Ta '. Juovejoy can give some valuable hints to my counsel, as he 
as ormerly my agent. It will be necessary for you to advise the 

1 i ic of your appointment as my attorney during my absence.
piopei kind of notice to publish, Nesmith or Pritchard can 

prepare.
Wishing you may have but little trouble with my affairs, yet 

v o l . Iv - 31 
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trusting that you will battle to the utmost for my rights if neces-
sary, I am yours, affectionately,

“Benj . Stark .
“ Port land , 26th September, 1849.”

Assuming to act under the authority of this power and letter, 
Couch undertook to obtain from Chapman and Coffin a ratifica-
tion of the agreement of settlement between Stark and Lowns- 
dale. For that purpose he consented to the modification 
demanded by them. Accordingly the agreement was ratified 
by Chapman and Coffin by the following instrument signed 
by them indorsed upon the agreement : —

“ We, Stephen Coffin and W. W. Chapman, partners with Daniel 
H. Lownsdale, in the town of Portland, hereby ratify and confirm 
a certain agreement between Benjamin Stark and D. H. Lownsdale, 
bearing date the first day of March, a .d . 1850, respecting an adjust-
ment of title, hereby placing the disposition of property up to notice 
of said adjustment upon the same footing with the disposition of 
property before the first day of January last.

“ In testimony whereof we have hereunto set our hands and seals 
this the thirteenth day of April, a .d . 1850.

“ S. Cof fin . [l - s .J
« W. W. Chapm an , [l . s .] ”

Under this instrument the following ratification by the at-
torney of Stark was executed : —

“ Portl and , O. T., April 15,1850.
“ I ratify the above agreement as far as my interest is concerned 

in said property.
“ John  H. Couc h , :

“ For Bbnj . Stark .”

All other material facts are sufficiently stated in the opinion 
of the court. .

The complainant obtained a decree for the release praye , 
and the defendant appealed to this court.

Mr. Jeremiah S. Black for the appellant.
Mr. G-eorge H. Williams for the appellee.

Mr . Jus tic e Field  delivered the opinion of the court.
On the 7th of December, 1860, the Commissioner ot
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General Land-Office at Washington issued a patent of the 
United States to the corporate authorities of the city of Port-
land, Oregon, for lands within the limits of the city to the 
extent of three hundred and seven acres and forty-nine hun-
dredths of an acre, in trust for the several use and benefit of the 
occupants thereof. This patent was issued upon an entry made 
by the city authorities, on the belief that the lands were 
brought under the operation of the Town-Site Act of May 23, 
1844, by the Organic Act of 1848, establishing the territorial 
government of Oregon, and were not subject to disposition 
under the Donation Act of 1850. The patent embraced the 
premises in controversy in this suit, but reserved from its 
operation any valid claims that might exist in virtue of the 
several donations to Benjamin Stark and others.

On the following day, Dec. 8, 1860, the Commissioner of the 
General Land-Office also issued a patent to Stark for land 
situated within the limits of Portland, claimed by him under 
the Donation Act, subject, however, to such rights as might exist 
in virtue of the entry by the city. This patent also covered 
the premises in controversy.

For several years before these patents were issued, the com-
plainant, with his brother, had been in the occupation, use, 
and enjoyment of the premises, and had erected upon them ex-
pensive and permanent improvements. During this time they 
asserted, that, by virtue of a certain agreement made by Stark 
with parties through whom they had obtained their interest, 
they had acquired a right to have the legal title transferred to 
them, whenever that was obtained from the United States. 
After Stark had secured his patent, they applied to him for a 
re ease, but he refused to give them one, and threatened them 

legal proceedings to recover possession of the premises, 
they thereupon brought a suit in equity in the State court 

compel a release of his interest. In their bill, which was 
^d in January, 1864, they set forth their long and peace- 

possession; that they had made large and valuable im- 
undVeniu^S ’ defendant asserted title to the premises
and t ^a^en^’ and threatened suits for their recovery;

e ^e conveyances under which they claimed, and 
g eement upon which they founded their right to a re-
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lease of his interest; and they prayed a decree compelling 
such release.

Subsequently, the bill was amended by the addition of clauses 
setting forth the patent of the United States issued to the cor-
porate authorities of the city, in trust for the several use and 
benefit of the occupants, and alleging that the complainants, 
as beneficiaries, claimed an interest in the premises under that 
instrument.

The State court appeared to consider these two grounds for 
equitable relief — one founded upon the agreement of Stark 
with the parties through whom the complainants claimed, and 
the other founded upon the city patent — as inconsistent with 
each other, and compelled the complainants to elect upon which 
they would proceed. They objected to the order, but, under its 
compulsion, elected to proceed upon the city patent. The bill 
was accordingly amended so as to present their claim for relief 
solely as beneficiaries under that instrument. The point in 
contention, then, was, which of the two patents carried the 
title to the premises. If the patent to the city authorities was 
valid, Stark took nothing by his patent. If, however, his 
patent was valid, the city had acquired no interest in the 
premises.

The State Circuit Court and the State Supreme Court held 
that the patent to Stark was void as against the complainants, 
and enjoined him from taking legal proceedings to eject them 
from the premises. The case having been brought to this con , 
the decree of the Supreme Court was reversed, and the cause 
remanded with directions to dismiss the suit. Upon our man 
date the suit was accordingly dismissed in September, 1868. 
In deciding the case, we held that the act of 1848, organizing 
the Territory of Oregon, did not extend over the country the 
Town-Site Act of 1844, and that the patent to the city au^.^ 
ities, being made upon an entry under that act, passed no i e 
to the land covered by the donation claim of Stark. His ng 
to a patent had been previously perfected, and his claim^a^ 
been surveyed before the passage of the act of 1854, y w * 
the Town-Site Act was first extended with qualifications to 
Territory. Stark v. Starrs, 6 Wall. 402.

After the suit was thus dismissed, Stark commenced ac i 
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of ejectment against the tenants of the complainant for posses-
sion of the premises. These were consolidated into one action, 
in which Stark recovered judgment, with damages, for use and 
occupation. The complainant thereupon commenced the pres-
ent suit in equity, alleging that he has a good and equitable 
title to the premises as against Stark, and praying an injunction 
against any legal proceedings for their possession, and a decree 
that he be required to release such title as he may have acquired 
by his donation claim and patent. In the bill the complainant 
sets up substantially the same matter, though with greater full-
ness and detail, which was originally averred in the first suit 
brought by himself and his brother, and omitted in the amended 
bill in that suit upon the election required by the court; and 
also claims that the defendant is estopped by his acts from 
asserting title to the premises.

The first question presented for our determination is, whether 
the complainant is concluded upon that matter in the present 
suit, by reason of the proceedings and decree in the first suit. 
While that suit was pending, the complainant acquired the 
interest of his brother.

It is undoubtedly a settled principle that a party seeking to 
enforce a claim, legal or equitable, must present to the court, 
either by the pleadings or proofs, or both, all the grounds upon 
which he expects a judgment in his favor. He is not at liberty 
to split up his demand and prosecute it by piecemeal, or pre-
sent only a portion of the grounds upon which special relief is 
sought, and leave the rest to be presented in a second suit, if 
the first fail. There would be no end to litigation if such a 
practice were permissible. But this principle does not require 
istinct causes of action, — that is to say, distinct matters,— 

each of which would authorize by itself independent relief, to 
e presented in a single suit, though they exist at the same 

time and might be considered together. The agreement between 
tark and the parties through whom the complainants claimed 

constituted a cause for relief, distinct from and independent of 
at arising from the interest asserted by them as beneficiaries

er the patent to the city authorities. There was, therefore, 
ru e of law which compelled the presentation of the two 

auses of relief in the same suit. They required different alle-
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gations in the bill, and different evidence on the hearing. The 
court might have considered one cause insufficient, and sus-
tained the bill on the other. It might have ruled against the 
agreement, and, sustaining the city patent, enjoined the defend-
ant from asserting any. interest in the premises; or it might 
have denied the validity of the patent, and decreed a release 
upon the agreement. The provisions of the decree would have 
conformed to the cause sustained; its directions in the one 
case would have differed from its directions in the other. It 
was competent, therefore, and within the discretion of the court, 
to compel the presentation of the two causes, calling as they 
did for different relief in separate suits. A decision upon one 
could not possibly be a bar to proceedings upon the other, from 
their intrinsically distinct nature. Having required the com-
plainants to proceed in that suit only upon one cause or ground 
for relief, the court left the other cause open for any future suit 
which they might choose to bring.

To appreciate and give proper effect to the agreement made 
by Stark with parties through whom the complainant derives 
his interest, and upon which he founds his claim to equitable 
relief in this suit, reference must be had to the condition on 
which land in Oregon was held at that time. The entire land 
in the Territory belonged to the United States. No provision 
had been made for the sale or other disposition of any portions 
of it to private parties. The pre-emption law had not been 
extended over the country, nor until the passage of the act of 
September 27, 1850, usually designated as the Donation Act, 
was there any known mode for obtaining the legal title. And 
yet the inhabitants dealt in the land as though possessed of the 
fee. They not only occupied, cultivated, and improved such 
portions as their necessities required, but they bought and sol 
it as land is bought and sold where the title has passed out o 
the government. This dealing in the land without having the 
title arose necessarily from the settlement of the country before 
the laws of the United States were extended over it. Indeed, 
a large number of emigrants from the United States had settle 
in the country whilst its sovereignty was in dispute with trie 
Britain. It was not until the 15th of June, 1846, that its soy 
ereignty was determined by the treaty; and previous to this 
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time, in 1845, the emigrants had formed for themselves a pro-
visional government, under which laws were passed, protection 
to persons and property secured, and justice administered, with 
all the order and regularity of long-established communities. 
The inhabitants engaged in the pursuits, industries, and enter-
prises which might be expected from an active, intelligent, and 
moral people. For the preservation of order and security, they 
were obliged to make some regulations for the possession and 
occupation of land among themselves. They accordingly estab-
lished a land system, providing in what manner and to what 
extent land should be taken up and possessed. Under it each 
person over a specified age, upon complying with certain con-
ditions, was allowed to hold six hundred and forty acres. He 
was required to designate the extent of his claim, either by nat-
ural or artificial boundaries; make, within prescribed periods, 
improvements thereon ; and have the claim recorded in the office 
of the territorial recorder, in a book kept for that purpose. All 
claims thus taken up and recorded were respected by the peo-
ple ; and the claimants were protected, not only by the law of 
the provisional government, but by the general public sentiment 
of the country, in their possession and enjoyment. They were 
at liberty to use the claims for any legitimate purpose as abso-
lute owners, either for cultivation and residences, or as sites for 
villages or towns. They did not deny, in any of their dealings, 
the proprietorship of the United States; but they acted upon a 
confident expectation that their possessions and improvements 
would be respected by the government, and that ultimately they 
should acquire the title.* This expectation was founded upon 
the uniform action of the government in its dealings with the 
public domain, occupied by settlers in advance of legislation for 
its sale. It was, therefore, understood by the people that, when-
ever the legal title was thus obtained, it should inure to the 

enefit of the grantees of the claimant who secured the patent 
of the United States. This understanding constituted, in 
reality, the unwritten conventional law of the State, which 
a ected all transactions in land until the passage of the Dona- 

on ^servat^ons °t Mr. Justice Deady, of the United States District Court, 
of tl a ’ ^UOte<’ *n Stark v- Starrs, 6 Wall. 415; and of Mr. Justice Sawyer, 

nite States Circuit Court, in Lamb v. Davenport, 1 Sawyer, 619-622. 
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tion Act. That act shows that Congress, in its passage, was 
cognizant of this fact; for it impliedly recognizes the validity 
of previous contracts for the transfer of land made by a claim-
ant, to whom, upon proof of his settlement and its continuation 
for four years, a patent should be afterwards issued. This mat-
ter was considered by this court in Lamb v. Davenport, reported 
in the 18th of Wallace. It was there objected that a contract 
for the sale of lands thus held, made before the passage of the 
Donation Act, was void, because the proviso to the fourth sec-
tion declares that all future contracts of sale by any person 
entitled to the benefit of the act, before he received a patent, 
should be void; but the court said, speaking through Mr. Jus-
tice Miller: “ The act was on its face intended to cover settle-
ments already made, and the careful limitation of this proviso 
to future contracts of sale — that is, sales made after the pas-
sage of the act — raises a strong implication of the validity of 
such contracts made before the passage of the statute. It was 
well known that many actual settlers held under such contracts, 
and while Congress intended to protect the donee from future 
improvident sales, it left contracts already made undisturbed.” 
And the court held that the purchaser by such a contract 
acquired, as against his vendor, an equitable right to the land, 
which would be enforced when the legal title was obtained.

In the present case, it appears that prior to March 22, 1848, 
one Francis W. Petty grove held a claim to six hundred and 
forty acres, taken up under the law of the provisional govern-
ment, upon which a great part of the present city of Portland 
is built. On that day he conveyed his claim, with the excep-
tion of certain lots, and all his i interest therein, “ present and 
in expectancy,” to Daniel H. Lownsdale. In March, 1849, 
Lownsdale conveyed his interest in the claim, with a similar 
exception of certain lots, to Stephen Coffin, taking back a con-
tract, to the effect, substantially, that Coffin would hold the 
property equally for his benefit, and execute to him a good title 
to one-half of the claim, with the improvements, upon the ter-
mination of the contract. In December following, Lownsdale 
and Coffin conveyed one undivided third interest in the claim 
to Chapman. The three were, in fact, equal owners of t e 
claim, and styled themselves partners in the property, althoug
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the conveyances showed that the documentary title to it was in 
the names of Chapman and Coffin alone. These parties, while 
retaining the general possession and ownership of the claim, 
laid off upon it numerous blocks and lots, and sold a large 
number of the lots to different parties, publicly avowing at 
the time their intention to obtain, if possible, a title to the land 
from the United States, and thus to perfect the title of the pur-
chasers.

In January, 1850, Lownsdale went to San Francisco, leaving 
a power of attorney with Chapman, to do any thing pertaining 
to his interest which Chapman might think advisable, particu-
larly in signing deeds to lots in the city of Portland. Whilst 
in San Francisco, he met the defendant Stark, who claimed one- 
half interest in the Portland land claim by purchase from one 
Lovejoy, who, he asserted, held the claim originally with Petty- 
grove. A settlement was accordingly made between them. It 
was agreed that Lownsdale should release, with certain excep-
tions, all claim to land north of a designated line, now known 
as Stark Street; and that Stark should release, with certain 
exceptions, all claim to land south of the line, and confirm cer-
tain sales and conveyances made within the tract released to 
him. This agreement was carried out by a deed of mutual 
release and quitclaim executed by them on the 1st of March, 
1850. The deed confirmed the conveyances of certain lots made 
by Lownsdale or his attorney previous to Jan. 1, 1850, north 
of the line, and all subsequent conveyances to March 1, 1850; 
but with a proviso that Stark should receive the proceeds of 
the subsequent conveyances. The instrument also provided, 
that in case any person, with certain exceptions, holding or 
claiming under Lownsdale, referring to Chapman and Coffin, 
s ould refuse to ratify and confirm the deed within six months, 
btark might at his option have it cancelled.

Whilst Lownsdale was absent at San Francisco, three blocks 
were partitioned by Chapman and Coffin among the three own- 

s, one block being taken by each at an agreed valuation, 
ne o them,, designated number 78, was assigned to Lowns-

e, one, designated number 79, was assigned to Coffin, and 
, number 81, was assigned to Chapman. This latter block 

lort of the dividing line, within the tract falling to Stark, 
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and embraces the premises in controversy. The assignment of 
this block is contained in a deed purporting to be a conveyance 
by Chapman, Coffin, and Lownsdale, — the latter by Chapman, 
his attorney. As a conveyance of any interest to Chapman 
from Lownsdale, it is waste paper. An attorney cannot con-
vey to himself by a power from his principal. But at that 
time Coffin, as already stated, held in his name the interest of 
Lownsdale. The instrument was therefore effectual as a re-
lease to Chapman of the entire interest of both. No one hut 
Lownsdale could object to the transaction; and he never com-
plained of it, but, on the contrary, approved of it. In the settle-
ment between the joint owners or partners, Chapman was 
charged with the estimated value of the block.

When Chapman and Coffin learned of the agreement between 
Lownsdale and Stark, they refused to ratify it, unless it were 
modified so as to cover the transfers made by them during 
Lownsdale’s absence, referring particularly to the disposition 
made of the three blocks. During the previous year, Stark, on 
leaving Portland, had given a power of attorney to his partner, 
to do any and all acts during his absence which he could do if 
present. Accompanying this power was a letter, in which the 
land claim was mentioned, and a desire expressed that his inter-
est in that claim should be particularly attended to, and the 
difficulty concerning his undivided half settled. This attorney 
now undertook to remove the objection urged by Chapman 
and Coffin, and for that purpose, after some negotiation, he 
consented to the modification desired. The agreement was 
accordingly ratified by Chapman and Coffin, modified so as to 
place the disposition of property made by them previous to the 
time they received notice of the settlement upon the same 
footing with the disposition of property before the first of t e 
previous January; and as thus modified the agreement was 
also ratified by the attorney. Afterwards, during the same 
year, and in January, 1851, Chapman sold the premises in con 
troversy. A portion of them was purchased from him by t e 
complainant and his brother. The rest of the premises was 
afterwards purchased by them from intermediate parties. y 
were all acquired before the patent of the United States w 
issued to Stark. The different purchasers went at once 
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possession ; and they or their grantees have ever since, either 
by themselves or tenants, been in the occupation of the prop-
erty, and have made extensive and valuable improvements. 
The property is situated in the business part of Portland, and 
has always been occupied for business purposes.

The ratification made by the attorney of Stark, it is said, 
applies in terms only to the attorney’s interest ; but the answer 
is, that the attorney had no interest at the time, and acted only 
for Stark. If, as a ratification by Stark, it is insufficient in 
form, because of the manner in which the attorney has ex-
pressed his agency in appending his signature to the instru-
ment, a court of equity will look beyond the form of the 
execution, and, having ascertained the intention of the attorney 
in signing the instrument, will, if possible, give it the effect 
intended. The ratification, such as it was, undoubtedly led to 
the purchase of the property by the complainant and his 
brother and others. When Stark subsequently returned to 
Portland, in June, 1850, he was informed of the action of his 
attorney, and made no objection to it, although he understood 
that it was intended as a ratification, on his part of the disposi-
tion of the block in question by Chapman and Coffin.

But more persuasive evidence of his approval of the modifi-
cation is furnished by his action with respect to the property. 
As already stated, the documentary title to the entire claim 
was in Chapman and Coffin. Without their approval, the 
settlement between Stark and Lownsdale would have failed 
of any result. Upon the ratification by the attorney, Chap-
man and Coffin abandoned all interest in any other property 
than block 81 north of the agreed line; and Stark at the 
same time abandoned his interest in the tract south of that 
line, and appropriated in severalty all the other property re-
leased on the north. In other words, instead of calling for a 
cancellation of the deed upon the refusal of Chapman and 

offin to ratify it, as he was at liberty to do, he adopted it as 
approved by them ; for, except as thus approved, it was with-
out any efficacy. He held nothing in severalty, except by their 
consent; and upon his claim to hold the property released in 

is way he subsequently obtained his patent from the govern-
ment, and sold to different parties portions of the land. Under 
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these circumstances, he cannot be permitted to go back upon 
the act of his attorney.

So far, therefore, as the transfer of block 81 to Chap-
man is concerned, the deed must be held to apply to it as 
fully as it applies to the conveyances specially designated and 
confirmed by that instrument. It operated as a confirma-
tion of the transfer, and gave to Chapman an equitable right 
to call for a release of the legal title, when that was obtained. 
That right passed to the complainant claiming under him.

During the several years intervening between this transaction 
and the issue of the patent, Stark frequently conversed with 
the Starrs and the other purchasers respecting the property, 
assured them, in repeated instances, that he would convey to 
them the legal title when he obtained the patent from the 
government, and advised them to erect buildings and improve 
the property. Under his eye, and with full notice, and by 
his encouragement, the Starrs, and others from whom the 
Starrs purchased, made the improvements. If in the light of 
these facts, and all the attending circumstances, the defendant 
could now successfully impugn the ratification made by his 
attorney, deny the promises made by himself, and deprive the 
complainant of the property and improvements, it would be a 
reproach to the administration of justice. Upon every principle 
of law and morals, he should be for ever enjoined from the com-
mission of such injustice, and be compelled to quiet the title 
of the complainant by a release of all claim to the premises.

Decree affirmed.

Not e . — In Stark v. Starr and Same v. Bacon, appeals from the Circuit Court 
of the United'States for the District of Oregon, which were argued at the same 
time and by the same counsel as was the preceding case, Mr . Jus tic e Field , in 
delivering the opinion of the court, remarked : “ These cases involve some of t e 
questions discussed and decided in the above case ; and, upon the authority o 
that decision, the decrees in both are affirmed.”
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Clar k  v . Hanc ock .

This court, where it manifestly has no jurisdiction over the matter in contro-
versy, will entertain a motion to dismiss the writ of error before the return-
day thereof.

Motion  to dismiss a writ of error to the Supreme Court 
of the State of California.

Mr. P. Phillips for the defendant in error, in support of the 
motion.

Mr. Thomas J. Durant and Mr. C. W. Hornor, contra.

Mr . Chief  Jus tice  Waite  delivered the opinion of the 
court.

The final judgment in this case was rendered Oct. 3, 1876, 
and the writ of error issued Nov. 16, returnable to the 
October Term, 1877. The defendants in error, having filed 
a copy of the record and docketed the cause, now move to dis-
miss, for want of jurisdiction.

It is not claimed by the plaintiff in error that there is any 
Federal question disclosed by the record, but it is insisted that 
a motion to dismiss cannot be entertained until the return-day 
of the writ. Such was the old practice ; but in Ex parte Russell, 
13 Wall. 671, and Thomas v. Wooldridge, 23 id. 288, the rule 
was changed. It seemed to us then that such a change would 
“be likely to prevent great delays and expense, and further 
the ends of justice.” Subsequent experience confirms that 
opinion. In the present crowded state of our docket it becomes 
us to be especially careful that our jurisdiction is not invoked 
for delay merely; and, when the record is presented in such a 
form that we can, without too great inconvenience, inform our-
selves of the questions to be decided, we shall be inclined to 
receive applications of this kind. In the present case, we have 
a printed record, and it is evident we have no jurisdiction.

Motion granted.
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The  “Margare t .”

1. A steam-tug which engages to tow a vessel into a port, although not a common 
carrier nor an insurer, is bound to exercise reasonable skill and care in every 
thing relating to the work until it is accomplished, and she is liable for the 
want of either to the extent of the damage sustained.

2. She is bound to know the channel of her home port, how to reach it, and 
whether, in the state of the wind and water, it is safe and proper to attempt 
to enter with a tow.

Appe al  from the Circuit Court of the United States for the 
Eastern District of Michigan.

The facts are stated in the opinion of the court.
Mr. William P. Lynde for the appellant.
Mr. Alfred L. Cary, contra.

Mr . Jus tic e  Swayn e  delivered the opinion of the court.
This is a cause in admiralty. The libel alleges that the tug 

“ Margaret,” in towing the brig “ Mechanic ” into the port of 
Racine, Wis., conducted the process so carelessly and unskil-
fully that the brig and cargo were sunk. This proceeding was 
instituted to recover damages for the loss sustained by the 
libellants. A decree was rendered in their favor, from which 
an appeal was taken to this court.

The entrance into the harbor is at the mouth of Root River. 
It has been improved by two piers. One of them is on the 
north, and the other on the south side. They are parallel to 
each other, and extend into the lake in a direction nearly due 
east, the north one running out about three hundred and thirty 
feet farther than the south one. The distance from the inside 
of the outer end of the south pier directly across to the inside 
of the north pier is two hundred and thirty-eight feet. At the 
entrance of the harbor, and for some distance farther west than 
the east end of the south pier, the channel ran close along the 
south side of the north pier. It was about seventy-five feet 
wide. South of the channel, between it and the south pier, 
and opposite to the end of that pier, there was a bar, with shoa 
water upon it. Just inside of the north pier the depth of water 
in the channel was fifteen and a half feet. From there to a 
point a long distance within the piers it varied; but the ep
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was nowhere less than thirteen and a half feet. The depth 
upon the bar before mentioned was nine and a half feet. The 
brig at the time of the disaster drew ten feet.

The wind at the port was north-easterly, and was a light 
breeze. At the mouth of the harbor ground-swells came in 
from the lake. They were met by the undertow in the river. 
This increased the commotion of the waters. The highest 
swells broke over the end of the south pier, which was five feet 
above the ordinary water-level. This height of the swells was 
due to the shallowness of the water there. The harbor-master 
says, in his testimony: “ As near as I could judge, the swells 
came up on the south pier. On the north pier they were not 
near so high. The south pier is where the shoal water is.” 
Speaking of the channel hard by the north pier, he says: “ I 
should think there was about half the swell there that there 
was on the south side of the harbor.” Another witness says: 
“ I should say there was not over twenty inches rise and fall on 
the mean level.”

Such was the state of things to be encountered by the two 
vessels in entering the harbor, when the casualty set forth in 
the libel occurred.

On the 27th of November, 1869, the brig left the . port of 
Suamico with a cargo of lumber for the port of Racine. She 
arrived off the latter port about noon on the 30th of that 
month, and at once signalled for the tug to come out and tow 
her in. The tug obeyed the signal. When she reached the 
brig, the latter was lying about a mile and a half north-east 
from the mouth of the harbor. The tug approached the brig 
on her starboard side. The captain of the brig inquired of the 
captain of the tug whether there was “ much swell on.” The 
atter answered, “No.” The captain of the brig said his vessel 
rew ten feet of water. At the same time the linesman on the 

called for a line, and it was handed to him over the starboard 
ow. With reference to the wind where the vessels then were, 
e captain of the brig says: “ There was a kind of a dead 

swe , there was no sea; there was very little wind.” On 
cse points there is no controversy between the parties.

e line was attached to the starboard side of the brig. Sub- 
equently, another line was fastened to the port side, and both 
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lines were so shortened as to bring the tug and the tow into 
close proximity. There is an irreconcilable conflict in the tes-
timony as to the time when the second line was applied, and 
when the lines were shortened. The witnesses for the respon-
dents insist that both occurred before the towing began. Those 
for the libellants maintain that the second line was applied 
later, and that the tug stopped, and the lines were shortened 
when the tug was between two and three hundred feet from the 
north pier. It is not easy to reconcile these discrepancies ; and 
we do not deem it very material to do so, by reason of facts 
occurring subsequently, and which are in nearer relation to the 
disaster.

The tug laid her course in a south-westerly direction towards 
the end of the north pier. Upon reaching it she made a short 
turn to the starboard around it and entered the harbor. The 
brig followed. She had entirely lost her steerage-way, and ceased 
to obey her helm. The tug had lost all control over her. She 
sagged off towards the south* pier, and grounded on a bar, which 
she struck repeatedly with the rise and fall of the water. The 
tug stopped and then resumed her traction. The port line broke. 
Presently the starboard line broke also. The brig was thrown 
by the force of the swell upon the end of the pier. A hole was 
stove in her quarter. She was otherwise seriously damaged, 
and sunk. It is not denied that, in the crisis, the tug did all 
that could be done to relieve her from the perils of her situa-
tion. The effort was unavailing.

No serious attempt was made hère to inculpate the brig. The 
tug was the dominant mind and will in the adventure. It was 
the duty of the brig to follow her guidance, to keep as far as 
possible in her wake, and to conform to her directions. The 
exercise of reasonable skill and care within this sphere was 
incumbent on the tow. It does not appear that there was a 
failure in any of these particulars.

If the port line was too weak, the tug should have calle 
attention to it. Silence was a fault. The learned circuit judge 
found as a fact that the breaking of the line was not the cause, 
but the consequence, of the grounding ; and in this we concur 
with him.

The tug was not a common carrier, and the law of that re a 
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tion has no application here. She was not an insurer. The 
highest possible degree of skill and care were not required of 
her. She was bound to bring to the performance of the duty 
she assumed reasonable skill and care, and to exercise them in 
every thing relating to the work until it was accomplished. 
The want of either in such cases is a gross fault, and the offender 
is liable to the extent of the full measure of the consequences. 
Brown v. Clegg, 63 Penn. St. 41; The Quickstep, 9 Wall. 665 ; 
Wooden v. Austin, 51 Barb. 9; Wells v. Steam Navigation, 
8N.Y.375; Steamer New Philadelphia, \Black, 62; TheCayuga, 
16 Wall. 177 ; James G-ray v. John Frazier, 21 How. 184.

The port of Racine was the home port of the tug. She was 
bound to know the channel, how to reach it, and whether, in 
the state of the wind and water, it was safe and proper to make 
the attempt to come in with her tow. If it were not, she should 
have advised waiting for a more favorable condition of things. 
She gave no note of warning. If what occurred was inevitable, 
she should have forecasted it, and refused to proceed. The 
spring-head of the disaster was the sudden turn of the tug 
around the end of the pier, combined with the shortness of the 
tow-lines. These involved the stopping of the tug and the loss 
of the steerage-way of the brig. The drifting of the latter, her 
impinging upon the pier, and her fracture and sinking, neces-
sarily followed.

Conceding that the mode of entering the harbor by the tug 
was the best under the circumstances, and the disaster there-
after inevitable, then the effort showed a clear want of judg-
ment. As before remarked, she should have known this, and 
governed herself accordingly. Her conduct, in this view, was 
more than an error. It was a fault; and upon this ground she 
should be condemned.

ut there is another view of the case, more satisfactory to 
our minds and more clearly conclusive against the tug.

She took charge of the brig a mile and a half from the 
ar or. She had the whole surface of the lake for sea-

J11’ '■There was nothing in the way. The wind was light 
e sea was calm. She could have made any curvature 

ha b Put herself and the tow upon a right line to the 
er course could then have been laid accordingly.V°L. !V. 82 s
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She could have entered just where she did enter. She could 
have safely passed the swells she would have encountered. 
Her experience as she did enter proves this to have been so. 
She would have avoided the shoal-water and bar south of the 
channel where the swells were the highest. A single line 
would have answered for the tow. It might have been of any 
length deemed proper. The tow would have had ample steer-
age-way, and have obeyed her helm. She could have been kept 
in the wake of the tug, and would have safely passed the ground-
swell, as did the tug. There being ample depth of water in the 
channel, and being larger and heavier than the tug, she would 
have encountered even less of difficulty and danger. The tug 
need not have stopped a moment. There would have been no 
tension and breaking of the lines by the grounding and jerkings 
of the brig. The traction would have gone on in unbroken 
continuity until the tow was so far within the harbor as to have 
been out of peril. The expert testimony proves that this could 
and should have been done. We find no sufficient answer to 
this view either in the record or in the able and elaborate 
argument submitted by the counsel for the appellants.

Upon this ground, also, we find the tug in fault.
Decree affirmed.

Supe rvis ors  v : Kennicot t .

Whatever has been decided here upon one appeal cannot be re-examined in a sub-
sequent appeal of the same suit. The subsequent appeal brings up only the 
proceedings of the Circuit Court after the mandate of this court.

Appeal  from the Circuit Court of the United States for the
Southern District of Illinois.

Argued by Mr. A. L. Knapp for the appellants. The court 
declined to hear further argument.

Mr . Chief  Just ice  Waite  delivered the opinion of the 
court.

When this case was here on a former appeal, we decided t a 
the mortgage in controversy was valid in favor of bona Ji 
holders of the bonds it was given to secure, and that the com 
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plainants were entitled to a decree for the amount of the bonds 
held by them. Kennicott v. Supervisors, 16 Wall. 468, 471. 
These questions are, therefore, no longer open; for it is settled 
in this court, that whatever has been decided here upon one ap-
peal cannot be re-examined in a subsequent appeal of the same 
suit. Such subsequent appeal brings up for consideration only 
the proceedings of the Circuit Court, after the mandate of this 
court. Himely v. Rose, 5 Cranch, 314; Martin v. Hunter's 
Lessee, 1 Wheat. 355; Browden v. McArther, 12 id. 53 ; Sib- 
bard v. United States, 12 Pet. 492 ; Corning v. Troy Iron and 
Nail Co., 15 How. 466 ; Sizer v. Manry, 16 id. 103 ; Roberts v. 
Cooper, 20 id. 481; Tyler v. Maguire, 17 Wall. 283.

It is true that, after reversing the decree of the Circuit Court 
upon the former appeal, it was further ordered that the cause be 
remanded “ with directions to award a new trial; ” but the man-
date as sent down “ commanded that such execution and further 
proceedings be had in conformity to the opinion and decree of 
this court, as according to right, &c., ought to be had.” Tech-
nically, there can be no “new trial ” in a suit in equity; and 
as our mandates are to be interpreted according to the sub-
ject-matter of the proceeding here, and, if possible, so as not to 
cause injustice, Story v. Livingston, 13 Pet. 359, it is proper 
to inquire what must have been intended by the use of that 
term in the decree, since it cannot have its ordinary meaning, 
For that purpose, we held, in West v. Brashaer, 14 Pet. 51, that 
resort might be had to the opinion delivered at the time of the 
decree. Availing ourselves of this rule, it is easy to see that 
there could have been no intention to open the case for further 
hearing upon the issues presented and decided here. There is 
not an expression of any kind in the opinion indicating any 
such determination. On the contrary, it is distinctly declared 
t at the mortgage was valid, and that the complainants were 
entitled to their judgment. Under these circumstances, it is 
apparent that the words “ new trial ” were used to convey the 
i ea of such further action as should be found necessary to carry 
into effect what had been already decided. No error has been 

s signed upon the proceedings in the Circuit Court under the 
inandate construed in this way, and the decree of the Circuit 
Court is, therefore, A^rmedt
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Eyster  v . Cent enn ial  Boa rd  of  Finan ce .

In the distribution of the moneys remaining in the treasury of the Centennial 
Board of Finance at the close of that corporation, as provided for in sect. 10 
of the act of Congress of June 1, 1872 (17 Stat. 203), the appropriation of 
^1,500,000, made by the act of Feb. 16, 1876 (19 id. 3), must be paid into the 
treasury of the United States before any division of assets is made among the 
stockholders in satisfaction and discharge of the capital stock.

Appe al  from the Circuit Court of the United States for 
the Eastern District of Pennsylvania.

The facts are stated in the opinion of the court.
Mr. Assistant Attorney- G-eneral Smith and Mr. William M. 

Springer for the appellant.
Mr. William Henry Rawle and Mr. Robert N. Willson, contra.

Mr . Chie f  Justi ce  Waite  delivered the opinion of the 
court.

This case presents the single question whether, in the distribu-
tion of the moneys remaining in the treasury of the Centennial 
Board of Finance at the close of the affairs of that corporation, 
as provided for in sect. 10 of the act of June 1, 1872, the 
appropriation of SI,500,000 made by Congress in the act of 
Feb. 16, 1876, must be paid into the treasury of the United 
States before any division of assets is made among the stock-
holders in satisfaction and discharge of the capital stock.

It is very apparent that the object of Congress, in all its legis-
lation with reference to the Centennial Exhibition, was to en-
able the people of the United States to commemorate “the 
completion of the first century of their national existence by 
an exhibition “ in which the people of the whole country shoul 
participate,” and which should have the sanction of the govern-
ment. In that sense, the object was national; but it is equal y 
clear, that, until the act of 1876, it was expected that the entire 
expense would be borne by the people without assistance rom 
Congress. Certainly, no pecuniary liability whatever was as-
sumed by Congress. That is declared in the most positive 
terms. ..

The acts of 1871 and 1872 did nothing more than provide 
the necessary organizations through which the people mig 
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operate under the auspices of the government. That of 1871 
authorized the appointment of the board of commissioners, 
which was afterwards, by the act of 1872, incorporated as the 
“ United States Centennial Commission.” The duty of this 
board was to prepare and superintend the execution of a plan 
for holding the exhibition. That of 1872 was specially intended 
to provide a way by which the people could procure the neces-
sary funds. It was so expressly declared in the preamble ; and 
for that purpose the Centennial Board of Finance was incorpo-
rated, with apt provisions for subscription to and sale of its 
capital stock, and for the control and management of its affairs. 
The proceeds of the stock, together with the receipts from all 
other sources, were to be used by this corporation for the erec-
tion of buildings with their appurtenances, and for all other 
expenditures required in carrying out the objects of the act of 
1871. Then, by sect. 10, it was provided, “that, as soon as 
practicable after the said exhibition shall have been closed, it 
shall be the duty of said corporation to convert its property 
into cash, and, after the payment of its liabilities, to divide its 
remaining assets among its stockholders, pro rata, in full satis-
faction and discharge of its capital stock.”
. Afterward came the act of 1876, which made the appropria-

tion now under consideration, “ to complete the . . . buildings 
and other preparations,” and directed its payment to the presi-
dent and treasurer of the Centennial Board of Finance for that 
purpose, but which contained a proviso, “ that in the distribu- 
ion of any moneys that may remain in the treasury of the 

Centennial Board of Finance after the payment of its debts, 
as provided for by the tenth section of the act of Congress 
approved June 1, 1872, incorporating the Centennial Board of 

inance, the appropriation hereinbefore made shall be paid in 
ull into the treasury of the United States before any dividend 

Or percentage of profits shall be paid to the holders of said 
stock; and “ that the government of the United States shall 
not, under any circumstances, be liable for any debt or obliga- 
ion of the United States Centennial Commission or the Cen- 
ennial Board of Finance, or any payment in addition to the 

foregoing sum.”
The whole controversy arises upon this proviso. On the one 
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hand, it is contended that it requires the repayment to the 
United States of the full amount of their appropriation before 
any distribution can be made to the stockholders ; and, on the 
other, that the stockholders must be reimbursed for their stock 
subscriptions before any- payment is made to the United States. 
It becomes necessary, therefore, to ascertain the intention of 
Congress in this particular, and for that purpose the acts of 
1871, 1872, and 1876, being in pari materia, are to be exam-
ined and construed together.

There is no doubt but that the act of 1876 appropriated 
public moneys for the completion of the centennial buildings 
and other preparations. Neither is there any doubt that, under 
certain circumstances, the Centennial Board of Finance was 
required to pay back to the treasury of the United States the 
full amount of the appropriation. The corporation assumed 
such an obligation by taking the money upon the conditions 
imposed. If this did not create a debt, technically so called, it 
certainly did create a liability. The act of 1872 provided for a 
division of the assets of the corporation among the stockhold-
ers, only after the payment of all liabilities ; and, unless the 
contract entered into otherwise directs, it would seem to be 
clear, that, so far as that act is concerned, the United States 
must be paid in full before the stockholders can claim any dis-
tribution among themselves.

In the act of 1876, the language is somewhat different. By 
that the United States are to be paid out of the moneys that 
remain in the treasury of the company, after the payment of 
the debts. If this were all, the intention would be manifest. 
The liability of a corporation to its stockholders on account of 
their stock is not a debt. The shares of a stockholder repre-
sent his proportion of the property of a corporation ; and, upon 
the winding up of its affairs, the assets remaining after all ha 
bilities are discharged are for division among the stockholders, 
according to their respective interests. The payment to stoc 
holders upon such a division is for a dividend of the proper y 
divided, not for a debt owing by the corporation. The Unite 
States, then, even under this act, are entitled to a preference 
over the stockholders, unless the words “ before any divi en 
or percentage of profits shall be paid to the holders of sue 
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stock ” change the condition of the parties. This will depend 
much upon the signification of the term “ profits ” as here used.

In construing statutes, some effect should, if possible, be 
given to every word employed to express the legislative will. 
Nothing should be rejected, if it can be avoided ; and nothing 
can be added, except by implication from what is expressed. 
As in the act of 1872 ^stockholders are not to be paid any 
thing until all liabilities are discharged, and in that of 1876 
the United States are to be reimbursed before any profits can 
be divided, and no provision is made for the redemption of 
capital stock, except upon a division of the profits, it is appar-
ent that, if such a redemption is to be made before the liability 
of the United States is satisfied, something must be supplied in 
the statute, by implication, that has been apparently omitted. 
The presumption is, however, that every thing has been ex-
pressed which was intended; and, if an effect can properly be 
given to the word “ profits ” that will harmonize the two stat-
utes, without a resort to implication, it should be done.

The capital stock of this corporation was not employed in, 
but to prepare for, the business of the contemplated exhibition ; 
and the receipts of the exhibition, over and above its current 
expenses, are the profits of the business. These were the 
only profits anticipated. They are, in fact, the net receipts, 
which, according to the common understanding, ordinarily 
represent the profits of a business. The public, when refer-
ring to the profits of the business of a merchant, rarely ever 
take into account the depreciation of the buildings in which 
t e business is carried on, notwithstanding they may have been 
erected out of the capital invested. Popularly speaking, the 
net receipts of a business are its profits. So here, as the busi-
ness to be carried on was that of an exhibition, and its profits 
were to be derived only from its receipts, to the popular mind

e net receipts would represent the net profits.
iving that signification to the word in this case, we encoun- 

^r no difficulties. The statutes are complete, and there is noth- 
g to supply. Every thing is in harmony, and no strained 
.J* ruc^on is required. All accounts are easily adjusted, 

without resort to unusual proceedings.
en a corporation is to be wound up, there is not, ordina-
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rily, a necessity for an account of profits. After the liabilities 
are paid, the remaining assets belong to the stockholders, and 
all that need be done is to make the proper division. For 
that purpose, it is quite immaterial whether what remains is 
profit or capital. In either case, it belongs to the stockholders, 
and is to be distributed among them pro rata. Such a division 
produces a dividend, — that is to say, a part or share of the 
thing divided. If the division is of profits, then the dividend 
is of profits ; if of capital, then of capital. The dividends de-
clared by a corporation in business usually are, and, except 
under special circumstances, always should be, from profits. 
Hence, the word frequently carries with it the idea of a division 
of profits; but that is not necessarily its only meaning. Its 
special signification, in any particular case, is always dependent 
upon the character of the thing divided.

By the act of 1872, the assets were to be reduced to cash, 
liabilities paid, and the remainder divided among stockholders. 
The words “ in satisfaction and discharge of its capital stock ” 
add nothing to, and take nothing from, what precedes; and 
the whole of that part of sect. 10, taken together, provides for 
nothing more than what would have been done without it. If 
there had not been a word upon the subject, the law would 
have disposed of the property in precisely the same way, and 
the stockholders could have compelled a settlement upon that 
basis.

The act of 1876 requires the payment of debts, and then the 
reimbursement of the United States before a distribution of 
profits to stockholders. Not a word is said about restoring cap-
ital : in fact, there is no mention of capital at all. The act of 
1872 is not repealed. On the contrary, it is left in full force 
in every particular, save that the new liability incurred to the 
United States is made payable after those contemplated by the 
act of 1872 are satisfied in full. In this, the United States 
made a concession to creditors, but not to the stockholders. 
Neither was any thing taken from stockholders: they retain 
all the rights which the act of 1872 gave them. If there ha 
been no appropriation by Congress, the corporation won 
have been driven to the necessity of raising the required means, 
by borrowing or a further sale of stock. If by borrowing, t e
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debt so created would have to be paid with the others, before 
there could be any dividend to stockholders. If by sale of 
stock, the new stockholders would come in pro rata with the 
old upon the final division of the assets.

Congress might have advanced the money by loan as well 
as upon the conditions it did impose. It might also have 
subscribed to the stock. If a loan had been made, and there 
had been no waiver of the legal rights of the government as a 
creditor, this debt would have preference over all others in the 
order of payment. If stock had been taken, the government 
would have participated in the final distribution like any other 
stockholder. It seemed best, however, not to adopt either of 
these plans, and another was devised, by which creditors were 
given a preference, and the United States remitted for their 
indemnity to the fund which might remain after all the debts 
were paid. To this the corporation assented, and the stock-
holders cannot now complain. Creditors were protected, and 
stockholders not injured.

We think, therefore, that Congress did not intend, by the 
act of 1876, to change the order of distribution as provided by 
that of 1872, except by giving a preference to other liabilities 
over that to the United States, and that the word “ profits ” 
was used in 1876 to represent the net receipts of the business 
of the exhibition to be had in the buildings erected and upon 
the grounds prepared for its accommodation by means of the 
capital of the Centennial Board of Finance. In this way 

profits, in the act of 1876, and “remaining assets,” in that 
of 1872, have substantially the same meaning; and the two 
statutes are relieved from all discrepancies, without doing 
violence to the language of either.

If the impaired capital is made good out of the profits, it 
will be for the purposes of distribution only. Indirectly, there- 
ore, a division of the capital unimpaired would operate as a 
ividend of profits, because, before the stockholders could be 

pai in full the receipts of the business must be applied to 
UPP y the deficiency arising from depreciation. Such a divi-

dend is prohibited.
The decree of the Circuit Court must be reversed, and the 
se remanded, with instructions to enter a decree directing 
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the payment of the sum of SI,500,000 into the treasury of the 
United States by the Centennial Board of Finance before any 
division of the remaining assets of that corporation is made 
among the stockholders, and it is So ordered.

Mr . Justi ce  Strong  dissented.

All or e  v. Jewe ll .

1. Whenever there is great weakness of mind, though not amounting to absolute 
disqualification, arising from age, sickness, or any other cause, in a person 
executing a conveyance, and the consideration given for the land is grossly 
inadequate, a court of equity will, upon proper and seasonable application 
of the injured party, or his representatives or heirs, interfere and set the 
conveyance aside.

2. When a person, from infirmity and mental weakness, is likely to be easily 
influenced by others, transactions entered into by such person without inde-
pendent advice will be set aside, if there is any unfairness in them. The 
principle upon which courts act in such cases, applied to a conveyance of 
land obtained from a woman advanced in years, of doubtful sanity, living 
entirely by herself, without friends to take care of her, and confined to 
her house by sickness.

3. The lapse of time, six years, before bringing suit to cancel a conveyance so 
obtained, cannot avail the defendant where he has had possession of the 
land, and a reasonable rent therefor is equal to the value of his improve-
ments thereon, and there has been no loss of evidence preventing a full 
presentation of the case.

Appe al  from the Circuit Court of the United States for the
Eastern District of Michigan.

The facts are stated in the opinion of the court.

Mr. Alfred Russell for the appellant.
Mr. A. B. Maynard, contra.

Mr . Justi ce  Field  delivered the opinion of the court.
This is a suit brought by the heir-at-law of Marie Genevieve 

Thibault, late of Detroit, Mich., to cancel a conveyance of 
land alleged to have been obtained from her a few weeks be ore 
her death, when, from her condition, she was incapable of un er 
standing the nature and effect of the transaction.
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The deceased died at Detroit on the 4th of February, 1864, 
intestate, leaving the complainant her sole surviving heir-at-law. 
For many years previous to her death, and until the execution 
of the conveyance to the defendant, she was seised in fee of the 
land in controversy, situated in that city, which she occupied as 
a homestead. In November, 1863, the defendant obtained from 
her a conveyance of this property. A copy of the conveyance is 
set forth in the bill. It contains covenants of seisin and warranty 
by the grantor, and immediately following them an agreement 
by the» defendant to pay her $250 upon the delivery of the in-
strument ; an annuity of $500 ; all her physician’s bills during 
her life ; the taxes on the property for that year, and all subse-
quent taxes during her life ; also, that she should have the use 
and occupation of the house until the spring of 1864, or that he 
would pay the rent of such other house as she might occupy 
until then. The property was then worth, according to the 
testimony in the case, between $6,000 and $8,000. The de-
ceased was at that time between sixty and seventy years of age, 
and was confined to her house by sickness, from which she never 
recovered. She lived alone, in a state of great degradation, and 
was without regular attendance in her sickness. There were 
no persons present with her at the execution of the conveyance, 
except the defendant, his agent, and his attorney. The $250 
stipulated were paid, but no other payment was ever made to 
her; she died a few weeks afterwards.

As grounds for cancelling this conveyance, the complainant 
alleges that the deceased, during the. last few years of her life, 
was afflicted with lunacy or chronic insanity, and was so infirm 
as to be incapable of transacting any business of importance ; 
that her last sickness aggravated her insanity, greatly weakened 

er mental faculties, and still more disqualified her for busi-
ness , that the defendant and his agent knew of her infirmity, 
and that there was no reasonable prospect of her recovery from 
ier sickness, or of her long: surviving, when the conveyance was 
a en; that she did not understand the nature of the instru- 

nient, and. that it was obtained for an insignificant considera- 
. on, and in a clandestine manner, without her having any 
independent advice.

These allegations the defendant controverts, and avers that 
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the conveyance was taken upon a proposition of the deceased ; 
that at the date of its execution she was in the full possession 
of her mental faculties, appreciated the value of the property, 
and was capable of contracting with reference to it, and of sell-
ing or otherwise dealing with it ; that since her death he has 
occupied the premises, and made permanent improvements to 
the value of $7,000 ; and that the complainant never gave him 
notice of any claim to the property until the commencement of 
this suit.

The court below dismissed the bill, whereupon the complain-
ant appealed here. The question presented for determination 
is, whether the deceased, at the time she executed the convey-
ance in question, possessed sufficient intelligence to understand 
fully the nature and effect of the transaction ; and, if so, whether 
the conveyance was executed under such circumstances as that 
it ought to be upheld, or as would justify the interference of 
equity for its cancellation.

Numerous witnesses were examined in the case, and a large 
amount of testimony was taken. This testimony has been care-
fully analyzed by the defendant’s counsel ; and it must be ad-
mitted that the facts detailed by any one witness with reference 
to the condition of the deceased previous to her last illness, con-
sidered separately and apart from the statements of the others, 
do not show incapacity to transact business on her part, nor 
establish insanity, either continued or temporary. And yet, 
when all the facts stated by the different witnesses are taken 
together, one is led irresistibly by their combined effect to the 
conclusion, that, if the deceased was not afflicted with insanity 
for some years before her death, her mind wandered so near the 
line which divides sanity from insanity as to render any impor-
tant business transaction with her of doubtful propriety, and to 
justify a careful scrutiny into its fairness.

Thus, some of the witnesses speak of the deceased as having 
low and filthy habits ; of her being so imperfectly clad as at 
times to expose immodestly portions of her person ; of her eat-
ing with her fingers, and having vermin on her body. Some o 
them testify to her believing in dreams, and her imagining she 
could see ghosts and spirits around her room, and her claiming 
to talk with them ; to her being incoherent in her conversation, 
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passing suddenly and without cause from one subject to another ; 
to her using vulgar and profane language; to her making im-
modest gestures; to her talking strangely, and making singular 
motions and gestures in her neighbors’ houses and in the streets. 
Other witnesses testify to further peculiarities of life, manner, 
and conduct; but none of the peculiarities mentioned, considered 
singly, show a want of capacity to transact business. Instances 
will readily occur to every one where some of them have been 
exhibited by persons possessing good judgment in the manage-
ment and disposition of property. But when all the peculiari-
ties mentioned, of life, conduct, and language, are found in the 
same person, they create a strong impression that his mind is 
not entirely sound ; and all transactions relating to his property 
will be narrowly scanned by a court of equity, whenever brought 
under its cognizance.

The condition of the deceased was not improved during her 
last sickness. The testimony of her attending physician leads 
to the conclusion that her mental infirmities were aggravated . 
by it. He states that he had studied her disease, and for many 
years had considered her partially insane, and that in his opinion 
she was not competent in November, 1863, during her last sick-
ness, to understand a document like the instrument executed. 
The physician also testifies that during this month he informed 
one Dolsen, who had inquired of the condition and health of the 
deceased, and had stated that efforts had been made to purchase 
her property, that in his opinion she could not survive her sick-
ness, and that she was not in a condition to make any sale of 
the property “ in a right way.”

This Dolsen had at one time owned and managed a tannery 
adjoining the home of the deceased, which he sold to the de-
fendant. ,After the sale, he carried on the business as the 

e endant s agent. Through him the transaction for the pur- 
c ase of the property was conducted. The deceased under-
stood English imperfectly, and Dolsen undertook to explain to 

er, m French, the contents of the paper she executed. Some 
empt is made to show that he acted as her agent; but this is 

ently an afterthought. He was in the employment of the 
charge his business, and had often talked 

im about securing the property; and in his interest he 
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acted throughout. If the deceased was not in a condition to 
dispose of the property, she was not in a condition to appoint 
an agent for that purpose.

The defendant himself states that he had seen the deceased 
for years, and knew that she was eccentric, queer, and penurious. 
It is hardly credible that, during those years, carrying on busi-
ness within a few yards of her house, he had not heard that her 
mind was unsettled; or, at least, had not inferred that such 
was the fact, from what he saw of her conduct. Be that as it 
may, Dolsen’s knowledge was his knowledge; and, when he 
covenanted to pay the annuity, some inquiry must have been 
had as to the probable duration of the payments. Such cove-
nants are not often made without inquiries of that nature; and 
to Dolsen he must have looked for information, for he states 
that he conversed with no one else about the purchase. With 
him and with his attorney he went to the house of the deceased, 
and there witnessed the miserable condition in which she lived, 
and he states that he wondered how anybody could live in such 
a place, and that he told Dolsen to get her a bed and some 
clothing. Dolsen had previously informed him that she would 
not sell the property; yet he took a conveyance from her at a 
consideration which, under the circumstances, with a certainty 
almost of her speedy decease, was an insignificant one compared 
with the value of the property.

In view of the circumstances stated, we are not satisfied that 
the deceased was, at the time she executed the conveyance, 
capable of comprehending fully the nature and effect of the 
transaction. She was in a state of physical prostration; and 
from that cause, and her previous infirmities, aggravated by 
her sickness, her intellect was greatly enfeebled; and, if no 
disqualified, she was unfitted to attend to business of such 
importance as the disposition of her entire property, and t e 
securing of an annuity for life. Certain it is, that, in negotiating 
for the disposition of the property, she stood, in her sickness an 
infirmities, on no terms of equality with the defendant, w o, 
with his attorney and agent, met her alone in her hovel to 
obtain the conveyance. ,

It is not necessary, in order to secure the aid of equi y» 0 
prove that the deceased was at the time insane, or in sue 
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state of mental imbecility as to render her entirely incapable of 
executing a valid deed. It is sufficient to show that, from her 
sickness and infirmities, she was at the time in a condition of 
great mental weakness, and that there was gross inadequacy of 
consideration for the conveyance. From these circumstances, 
imposition or undue influence will be inferred. In the case of 
Harding v. Wheaton, reported in the 2d of Mason, a conveyance 
executed by one to his son-in-law, for a nominal consideration, 
and upon a verbal arrangement that it should be considered as 
a trust for the maintenance of the grantor, and after his death 
for the benefit of his heirs, was, after his death, set aside, except 
as security for actual advances and charges, upon application 
of his heirs, on the ground that it was obtained from him 
when his mind was enfeebled by age and other causes. “ Ex-
treme weakness,” said Mr. Justice Story, in deciding the case, 
“ will raise an almost necessary presumption of imposition, even 
when it stops short of legal incapacity ; and though a contract, 
in the ordinary course of things, reasonably made with such a 
person, might be admitted to stand, yet if it should appear to 
be of such a nature as that such a person could not be capable 
of measuring its extent or importance, its reasonableness or its 
value, fully and fairly, it cannot be that the law is so much at 
variance with common sense as to uphold it.” The case subse-
quently came before this court; and, in deciding it, Mr. Chief 
Justice Marshall, speaking of this, and, it Would seem, of other 
deeds executed by the deceased,» said: “ If these deeds were 
obtained by the exercise of undue influence over a man whose 
nnnd had ceased to be the safe guide of his actions, it is against 
conscience for him who has obtained them to derive any advan-
tage from them. It is the peculiar province of a court of con-
science to set them aside. That a court of equity will interpose 
m such a case is among its best-settled principles. Harding v. 
Handy, 11 Wheat. 125.

The same doctrine is announced in adjudged cases, almost 
without number; and it may be stated as settled law, that 
w enever there is great weakness of mind in a person executing 
a conveyance of land, arising from age, sickness, or any other 
cause, though not amounting to absolute disqualification, and 

e consideration given for the property is grossly inadequate, 
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a court of equity will, upon proper and seasonable application 
of the injured party, or his representatives or heirs, interfere 
and set the conveyance aside. And the present case comes 
directly within this principle.

In the recent case of Kempson v. Ashlee, 10 Ch. Cas. 15, 
decided in the Cfourt of Appeal in Chancery in England, two 
bonds executed by a young woman, living at the time with her 
mother and step-father, — one, at the age of twenty-one, as 
surety for her step-father’s debt, and the other, at the age of 
twenty-nine, to secure the amount of a judgment recovered on 
the first bond, — were set aside as against her, on the ground that 
she had acted in the transaction without independent advice; 
one of the justices observing that the court had endeavored to 
prevent persons subject to influence from being induced to 
enter into transactions without advice of that kind. The prin-
ciple upon which the court acts in such cases, of protecting the 
weak and dependent, may always be invoked on behalf of 
persons in the situation of the deceased spinster in this case, of 
doubtful sanity, living entirely by herself, without friends to 
take care of her, and confined to her house by sickness. As 
well on this ground as on the ground of weakness of mind and 
gross inadequacy of consideration, we think the case a proper 
one for the interference of equity, and that a cancellation of 
the deed should be decreed.

The objection of the lapse of time — six years —before bringing 
the suit cannot avail the defendant. If during this time, from 
the death of witnesses or other causes, a full presentation of the 
facts of the case had become impossible, there might be force 
in the objection. But as there has been no change in this 
respect to the injury of the defendant, it does not lie in his 
mouth, after having, in the manner stated, obtained the property 
of the deceased, to complain that her heir did not sooner bung 
suit against him to compel its surrender. There is no statutory 
bar in the case. The improvements made have not cost more 
than the amount which a reasonable rent of the property 
have produced, and the complainant, as we understand, 
not object to allow the defendant credit for them. An as 
the small amount paid on the execution of the conveyance, 
is sufficient to observe, that the complainant received from 
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administrator of the deceased’s estate only $113.42; and there 
is no evidence that he ever knew that this sum constituted any 
portion of the money obtained from the defendant. A decree 
must, therefore, be entered for a cancellation of the deed of the 
deceased and a surrender of the property to the complainant, 
but without any accounting for back rents, the improvements 
being taken as an equivalent for them.

Decree reversed, and cause remanded with directions to enter 
a decree as thus stated.

Mr . Just ice  Str ong , with whom concurred Mr . Chie f  
Just ice  Waite  and Mr . Just ice  Bradl ey , dissenting.

I cannot concur in the judgment given in this case. Were 
there no other reason for my dissent, it would be enough that 
the complainant has been guilty of inexcusable laches. He 
knew every thing of which he now complains, in February, 
1864, when the grantor of the defendant died, and when his 
rights as her heir vested; and yet he waited until six years 
and nine months thereafter before he brought this suit, and 
before he made any complaint of the sale she had made. 
Meanwhile, he accepted the money the defendant had paid on 
account of the purchase, and he stood silently by, asserting no 
claim, while the defendant was making valuable improvements 
upon the lot, at a cost of $6,000 or $7,000, a sum about equal 
to the value of the property at the time of the purchase. To 
permit him now to assert that the sale was invalid, because the 
vendor was of weak mind, is to allow him to reap a profit from 

is own unconscionable silence and delay. I cannot think a 
court of equity should lend itself to such a wrong.

VOL. IV. 83
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Dav is  v . Crou ch .

This court has no jurisdiction to re-examine the decree of the highest court of 
a State, reversing that of an inferior court, and remanding the cause for fur-
ther proceedings.

Erro r  to the Supreme Court of Appeals of the State of 
Virginia.

Hector Davis died during the late civil war, at Richmond, 
Va., leaving a will executed March 21,1859, as follows: —

“ Richmon d , March 21,1859.
“ I, Hector Davis, of city of Richmond, State of Virginia, do 

hereby make this my last will and testament: Item 1st, I give to my 
nieces, Jannie, Sally, and Bettie Davis, the sum of $15,000, to be 
equally divided between them. I give to a servant-woman, Ann, 
of mine, her freedom, to be removed out of the State, with her four 
children, Jannie, Audubon, and Victoria, and after their removal 
the sum of $20,000, she, Ann, to have the interest on one-fifth of 
the amount, and the interest of the balance to be expended in 
raising the said children till they become of age; then the principal 
to be given them. I wish said amount to be invested in State 
stock by my executors, and applied as aforesaid.

“ I give my nephew, R. D. James, of Goochland, the sum of 
$5,000. Whatever balance I may be worth, I want given to my 
sister, Ann Crouch, and her children. I appoint R. D. James and 
Franklin Matthews my executors to this my last will and testa-
ment.

“ As witness my hand and seal.
“Hect or  Davis .

“ Witnesses: B. W. Elmore .
S. N. Davis .”

This will was admitted to probate in the Circuit Court of the 
city of Richmond, March 13, 1863, when James alone qualifie 
as executor. The servant-woman Ann and her children are t e 
present plaintiffs in error, and are known in the pleadings as 
Ann Davis, Jannie Davis, Audubon Davis, Victoria Davis, an 
Matilda Davis. They were removed at some time to P 1 
delphia, but whether before or after the death of the testator, 
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does not appear, though they seem to have been there during 
the war.

The estate was large, consisting of real property, slaves, 
bank and other stocks, a small amount of Confederate bonds, 
debts due the testator, and some furniture. All the parties 
interested in the settlement of the estate resided in the Con-
federate States during the war, except Ann Davis and her 
children.

The personal property, exclusive of debts due the estate, 
was valued at $91,020. Feb. 20, 1864, leave was granted the 
executor by that court, upon his petition therefor, to invest the 
cash on hand belonging to the estate in interest-bearing bonds 
or certificates of the Confederate States, or of the State of 
Virginia, or any other sufficient bonds or securities in that 
State. Under this order he invested, during the months of 
April, July, and November of that year, $33,508.82 of Confed-
erate currency in Confederate bonds. A part of the slaves 
were sold, but nearly all the remainder of the personal and 
real property, except the debts, was retained during the war in 
the condition it was left by the testator at his death.

At the close of the war, proceedings were instituted in the 
Chancery or Circuit Court of the city of Richmond against 
the executor by the residuary legatees, looking toward a settle-
ment of the estate; and, Nov. 9, 1865, the executor filed in 
that court a bill in chancery against all the legatees, includ-
ing Ann Davis and her children, to have the whole estate 
settled up and distributed among the parties entitled thereto. 
In these proceedings the executor was ordered to render an 
account of his transactions before one of the commissioners of 
t e court, who was directed to take an account of all the assets 

e onging to the estate, and of all claims due by the same. A 
report was filed by the commissioner, Feb. 16, 1868, to which 
xceptions were taken both by the executor and the residuary 
egatees, and, May 19, 1869, the report was recommitted to 

commissioner, with the exceptions, for further examination, 
an a restatement of the accounts, if necessary. Nov. 16,1869, 
coi an^ her c^^ren appeared, and, by leave of the 
th \ • an answer to the bill of the executor, in which 

y c aimed their full rights, and particularly objected to the 
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investments in Confederate bonds, as unauthorized and illegal, 
so far as they were concerned. A second report was filed by the 
commissioner, May 4, 1870, from which, with that of 1868, it 
appeared that the debts owing by the estate amounted to about 
$23,000; that there was in the hands of the executor United 
States currency to the amount of $14,188.54; that the estimated 
value of the real estate was $15,435 ; that the estimated value 
of Virginia State stock and furniture was $1,524; and that 
there were also in the hands of the executor debts due the 
estate, marked “ good ” or “ doubtful,” of the nominal amount of 
$40,000 and more. In stating the account, the executor was 
allowed a credit for his investments in Confederate bonds. 
Many exceptions were filed to the report by the residuary 
legatees, and, among others, because the executor was credited 
with the amount of these investments, and because he had not 
been 44 charged with every debt reported by him 4 good ’ and 
every debt reported by him 4 doubtful,’ unless he had obtained 
judgments upon them, because it was his duty to have obtained 
judgments against all who did not pay and were not deemed 
insolvent.”

At the hearing in the Circuit Court both these exceptions 
were overruled, and a decree entered confirming the report, with 
some modifications. From this decree Ann Davis and the 
residuary legatees took an appeal to the Supreme Court of 
Appeals of the State, where the following judgment was en-
tered April 22, 1873: —

“ This day came again the parties by their counsel, and the court, 
having maturely considered the transcript of the record of the 
decree aforesaid, and the arguments of counsel, is of opinion, for 
reasons stated in writing and filed with the record, that the sai 
Chancery Court erred in overruling the appellant’s fifteenth excep-
tion to the report of Commissioner Evans; instead of doing whic , 
the said court ought to have recommitted the said report, as to 
the matter of the exception, to a commissioner of the court, wi 
instructions to make further inquiry, and report as to the debts o 
the estate of Hector Davis at the time of his death, by P?™0 ? 
residing in the State; whether any of said debts, and w io 
them reported as worthless or doubtful, are now available, or 
have been collected or secured by lien upon real estate or o 
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wise, or by suits instituted since the death of the testator, and as 
to any other matters connected with said debts which the said 
commissioner might deem material, or concerning which either of 
the parties might require him to make inquiry and report; but the 
court is further of opinion that there is no other error in the said 
decree than as aforesaid. Therefore, it is decreed and ordered that so 
much of the said decree as is above declared to be erroneous be 
reversed and annulled, and the residue thereof affirmed; and that 
the appellee, R. D. James, pay to the appellants their costs by them 
expended in the prosecution of their appeal aforesaid here. And 
it is ordered that this cause be remanded to the said Chancery 
Court for further proceedings to be had therein, in conformity with 
the foregoing opinion and decree, which is ordered to be certified 
to the said Chancery Court of the city of Richmond.”

This judgment has been brought here by Ann Davis and 
her children upon a writ of error, and the executor now moves 
to dismiss the writ, because the judgment of the Court of 
Appeals is not the final judgment or decree in the suit.

Jfr. J. Randolph Tucker for the plaintiffs in error.
Mr. Conway Robinson, contra.

Mr . Chief  Justi ce  Waite  delivered the opinion of the 
court.

Our jurisdiction upon writs of error to State courts is con-
ned to the final judgment or decree in a suit in the highest 

court in which a decision in the suit can be had. Rev. Stat. 
09. This, we think, is not such a judgment. It decides 

some of the questions involved in the controversy between the 
parties, but the suit itself has been sent back to the Circuit

^or further proceedings, in conformity to the opinion 
e with the record. In short, the judgment is one of reversal

.n W as we have uniformly held, is not a final judgment 
in the suit. McComb v. Commissioners, 91 U. S. 1; Parcels v.

20 Wall. 654; Tracy v. Holcomb, 24 How. 427. After 
On + Pr°ceedings which have been ordered in the Circuit 
and ’ SU«^ may aSain taken to the Court of Appeals, 
and another judgment rendered there.
of °bject of the parties is to settle and distribute the estate 

estator under the direction of the court. The plaintiffs 
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in error are only interested in securing the payment of their 
legacy. A statement of the accounts of the executor, upon 
the principles settled by the Court of Appeals, may produce a 
fund sufficient to satisfy them. The only question upon which 
our jurisdiction can be invoked arises out of the decision as to 
the liability of the executor to account for his investments in 
Confederate securities. As to this, the present plaintiffs in 
error, having been non-residents of the Confederate territory 
during the war, occupy a different position from the other 
parties; and, until the suit has been finally disposed of in the 
State courts, the fund ascertained, and the results of a decree 
ordering distribution known, we cannot tell whether they will 
be injuriously affected by the errors now complained of. They 
cannot bring the case here for the benefit of the other parties 
interested in the estate, except so far as the relief granted to 
them may indirectly operate to the advantage of the others. 
If in the end, upon the distribution of the estate under the 
principles of accounting as now established, they shall not be 
able to obtain payment of the amount due them, the case may 
be again taken to the Court of Appeals upon the future decree 
of the Circuit Court, and from there here, if necessary. Whether 
their interest in the convertible value of the Confederate cur-
rency invested in Confederate bonds for the purchase of State 
stock is sufficient to justify them in doing so, will be a matter 
for them to determine, after the final decree shall have been 
rendered.

In the present condition of the suit, however, we are com-
pelled to dismiss the writ for want of jurisdiction.

Writ dismissed.

The  “Edith .”

1. Under the maritime law, there is no lien upon a vessel for materials furnishe 
and work done in repairing her at her home port.

2. A creditor, claiming the benefit of the provisions of the statute of New or , 
passed April 24,1862, which purport to give such a lien, must, whet er 
be invalid or not, — a, point which the court deems it unnecessary m 
case to decide, — take it subject to all the conditions which they unp^ 
and he loses it if it be not enforced within the time prescribed. 
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seizure has been seasonably made, a bond in conformity to them, when exe-
cuted and delivered to him by the owner, is a substitute for the lien, and 
works a discharge of the vessel.

8. The District Court can marshal the fund in its registry only between lien-
holders and owners.

Appeal  from the Circuit Court of the United States for the 
Southern District df New York.

In July, 1870, Buckman & Co., having done work and fur-
nished materials amounting to S3,597.37 in repairing the 
“ Edith,” while she was lying in navigable waters in her home 
port of New York, claimed a lien on the ship for materials and 
repairs, under an act of the State of New York, entitled “ An 
Act to provide for the collection of demands against ships and 
vessels,” passed April 24, 1862. Acts of 1862, p. 456. The 
requisite notice was filed the twenty-seventh day of July, 1&70, 
a few days after the vessel had left that port. Some time 
after her return, the precise period not appearing, proceedings 
were instituted by the firm, and an attachment was issued to 
the sheriff of the city and county of New York, who, after seiz-
ing her, discharged her on a satisfactory bond for the claim 
having been given on behalf of the owner. On the first day 
of April, 1871, she was libelled in the District Court of the 
United States, sitting in admiralty, and sold under a decree 
rendered on the 8th of the following month. After satisfying 
the decree and subsequent costs, there remained $31,176.82 in 
the registry of the court. On the 17th of the latter month, the 
firm filed their petition in that court, praying that so much of 
the fund as was necessary be applied to the payment of the 
amount so due them, which they claimed was, at the time it 
accrued, a lien on the “ Edith,” she being a domestic vessel be- 
onging to the port of New York. At the time of filing the peti-

tion, a suit by the firm on the bond, which had been given to 
e ease her from the attachment, was pending in the State court.

e petition was resisted by Sedgwick, the assignee in bank-
ruptcy of the owner of the “ Edith,” and by Tyler. To the 

er more than the amount of the fund was then due 
c 6 owner’ wh° had executed a mortgage therefor on 

ee our^hs of the vessel, Jan. 11, 1870. The instrument 
recorded the same day in the New York custom-house, and 
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a copy of it filed in the office of the register of the city and 
county of New York. There was also a prior mortgage on one- 
half of the vessel.

The District Court decided that Buckman & Co. had not a 
lien on the ship, nor any title to such fund as between them 
and the assignee in bankruptcy and the mortgagees.

The petition of Buckman & Co. was dismissed; and they 
appealed to the Circuit Court of the United States for that dis-
trict, where a decree of affirmance was passed. They then 
appealed to this court.

Mr. F. A. Wilcox for the appellants.
Mr. E. P. Wheeler, contra.

Mr . Just ice  Str ong  delivered the opinion of the court.
Assuming that, by virtue of the provisions of the statute of 

New York, of April 24, 1862, 4 Gen. Stat. 632, the appellants 
had a lien upon the ship for the repairs made and materials fur-
nished by them, it is a vital question whether that lien remained 
in existence when the ship was sold on the eighth day of May, 
1871. If it had expired, or if it had been discharged before 
that day, it is useless to examine the other questions raised in 
the case; for, however they might be determined, the decree 
made in the court below must necessarily be affirmed.

The repairs having been made upon a domestic vessel in her 
home port, there was no lien for them by the maritime law, and, 
therefore, whatever right the appellants had to a lien is that 
which was given to them by the laws of the State. The stat-
ute undoubtedly gives a lien, but not one of unlimited duration. 
The first section declares that debts contracted for work done 
or materials furnished in the State, for repairing sea-going or 
ocean-bound vessels, shall be a lien upon such vessels, and be 
preferred to all other liens thereon, except mariners wages. 
But the second section declares that “ such debt shall cease to 
be a lien at the expiration of six months after the said debt 
was contracted, unless at the tiirje when said six months sha 
expire such ship or vessel shall be absent from the port at 
which such debt was contracted, in which case the said ien 
shall continue until the expiration of ten days after such ship 
or vessel shall next return to said port.
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The repairs in this case were made upon the ship in the 
month of July, 1870, and on or before the 22d, for the ship 
cleared on that day, and sailed from the port a day or two after-
wards. The lien, therefore, expired in January, 1871, unless 
the ship was then absent from the port of New York. If she 
was then absent, the lien expired at the end of ten days after 
her next return. It does not appear in the record exactly at 
what time she did return; but, in the petition of the appellants 
for an appeal to this court, it is averred that she was libelled in 
the southern district of New York, at the suit of another party, 
on the 1st of April, 1871, was duly attached, and was sold by 
virtue of a decree obtained in that case. It is the proceeds of 
that sale, made May 8, 1871, which are now in the registry of 
the District Court, and the petition of the appellants for pay-
ment out of the proceeds was not presented until May 17. 
How, then, can it be maintained that the statutory lien for the 
debt had not expired ? It is argued the presumption is that 
the ten days next after the return of the ship had not elapsed 
when the appellants filed their petition. Were it possible that 
any such presumption could be accepted, it would be a presump-
tion of fact, and there is quite enough in the case to overcome 
it. The ship was libelled in admiralty, as we have noticed, on 
the 1st of April, 1871. She was duly seized, a decree against 
her was made, and under it she was sold on the 8th of May. 
It is hardly possible that the seizure, decree, and sale could 
have been made within ten days. It could not have been, if in 
accordance with the usual course of admiralty practice. As 
the seizure was made in the southern district of New York, it 
would be an inadmissible presumption that the ship had not 
returned to the port of New York more than ten days prior to 
the sale, or certainly more than ten days prior to the 17th of 

ay, when the appellants filed their petition. And this is not 
a 1. The evidence shows that, after the return of the ship, the 
appellants caused an attachment to be issued out of the Supreme 

ourt of New York, in virtue of which the sheriff of the city 
an county seized the ship, and a satisfactory bond was given, 

a owed by. the statute of the State, and the ship was dis- 
th^^/ * • This must have been before the marshal had taken 

e s ip mto custody under the process of the Admiralty Court.
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The sheriff could not have attached her after the marshal’s seiz-
ure. It is reasonably clear, therefore, that she had returned to 
the port of New York more than ten days before she was sold. 
This is the.result of affirmative proof.

But, were there no such proof, the burden of showing the 
contrary would rest upon the appellants. Six months having 
expired after the repairs were made to the ship, they had no lien, 
unless the ship was absent from the port at the expiration of that 
period, and then only during ten days after her next return. 
The lien during those ten days was a special privilege given to 
them by statute, — an exceptional right. Hence, it was incum-
bent upon them to show that such a right existed, and, by proof, 
to bring themselves within the exception. This is always the 
rule when a party claims a peculiar right given by a statute, — 
a right not common to all, and which is given only when a pre-
scribed state of facts shall exist. Such proof the appellants 
have not adduced, and, therefore, they have failed to show that 
their statutory lien had not expired before they presented their 
petition for payment, and even before the ship was sold.

And were this not so, still, on the facts of the case as exhib-
ited by the record, it must be held that the lien was discharged.

It is almost superfluous to remark, that whatever lien the 
appellants ever had, they held it subject to all the provisions 
of the statute which gave it to them. They sued out an attach-
ment against the ship, after her return to New York, for the 
recovery of the claim they now set up. The ship was seized 
by the sheriff of the city and county, and, a satisfactory bond 
having been given according to the provisions of the lien law, 
the ship was discharged from the custody of the sheriff, and 
from the attachment. Upon that bond a suit has been brought, 
which is now pending. The effect of such an attachment an 
bond is plainly declared by the statute. The twelfth section 
enacts, that, “ upon such bond being executed and delive re to 
such attaching creditor or his attorney, ... no further pro 
ceedings against the said vessel so seized shall be had un ei 
the provisions of this title, founded upon any demand seCU^® 
by such bond.” The bond is thus made a substitute for the 
lien, and its purpose and effect are to work a discharge ° 
vessel. It matters not that the statutory provisions for en o 
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ing the lien have been adjudged invalid, because beyond the 
power of the State legislature. If they are invalid, it may be 
doubted whether all the provisions purporting to give a lien are 
not also invalid, because inseparable from the prescribed means 
of enforcing it. But without deciding that, we may remark, 
that clearly the State had power to enact that the lien it created 
should terminate, if a bond was given in place of the vessel; and 
the creditor claiming the lien must take it, subject to the con-
ditions imposed.

It need hardly be added, that though a proceeding in rem 
and a petition for payment of a claim out of proceeds of a sale 
remaining in the registry are distinct things, — the former pro-
ceeding on the ground of a lien, — yet no one except an owner 
is entitled to payment out of the registry, unless he has a lien 
upon the fund therein. The court can marshal the fund only 
between lien-holders and owners. Decree affirmed.

Hyde  v . Woods .

1. A provision in the constitution of a stock and exchange board, whose 
members are limited in number, and elected by ballot, that a member, upon 
failing to perform his contracts, or becoming insolvent, may assign his seat 
to be sold, and that the proceeds shall, to the exclusion of his outside cred-
itors, be first applied to the benefit of the members to whom he is indebted, 

the purchaser not becoming a member, nor having the right to transact 
business in the board until he shall be elected by ballot, — is neither con-
trary to public policy, nor in violation of the Bankrupt Act.

2. Membership of the board is not a matter of absolute sale. Although prop- 
erty, it is, when purchased, qualified and incumbered by conditions which 
the creators of it had the right to impose, and a compliance with which is 
necessary to obtain it.

8. Nicholls, Assignee, v. Eaton, 91 U. S. 716, reaffirmed.

Error  to the Circuit Court of the United States for the 
District of California.

The facts are stated in the opinion of the court.
Mr. Edward B. Merrill for the plaintiff in error.

o counsel appeared for the defendant in error.

Mr . Just ice  Miller  delivered the opinion of the court.
e San Francisco Stock and Exchange Board is a voluntary 
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association for business purposes, organized in 1862, in that 
city. The membership is elective, with certain provisions 
for a right to sell and assign the seat, subject to an election of 
the purchasing member by the board. This is generally done, 
unless special reasons appear to the contrary; and the result 
is, that, as the number of members is limited, the right to a seat 
at the board has a moneyed value. When a member fails to 
perform his contracts, or becomes insolvent, he can no longer 
be a member of the board, until he resumes payment; but his 
seat may be sold for his benefit, or for that of his creditors, 
among the other members of the board.

Art. 15 of the constitution of the board provides that, “in 
sales of seats for account of delinquent members, the proceeds 
shall be applied to the benefit of the members of this board 
exclusive of outside creditors, unless there shall be a balance 
after payment of the claims of members in full.”

Thomas W. Fenn, who became a member of this board 
Oct. 21, 1871, was declared a bankrupt Oct. 1, 1872, and 
plaintiff in error was appointed his assignee. On the twenty-
fourth day of August preceding, Fenn became a delinquent, 
by failing to fulfil his contracts with members of the board, 
and thereupon made and delivered to defendants in error an 
assignment of his seat in said board, with authority to sell the 
same to the best advantage, and apply the proceeds of sale to 
the payment of all debts due from him to the members of said 
board. They did sell it for $10,000; the purchaser was duly 
elected and installed, and the money paid to creditors, who 
were members of the board, including $2,973.30 to defendants.

Upon these facts, found by the Circuit Court, sitting without 
a jury, the counsel for plaintiff asks a reversal of the judgment 
of that court in favor of defendants, on the ground that the 
assignment by Fenn to the defendants, and their receipt and 
disbursement of the $10,000, were preferences within the mean-
ing of the bankrupt law, and, that they are, therefore, liable to 
him as assignee for the amount received.

There can be no doubt that the incorporeal right which Fenn 
had to this seat when he became bankrupt was property, an 
the sum realized by the assignees from its sale proves that i 
was valuable property. Nor do we think there can be any 
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reason to doubt that, if he had made no such assignment, it 
would have passed, subject to the rules of the stock board, to 
his assignee in bankruptcy, and that if there had been left in 
the hands of the defendants any balance after paying the debts 
due to the members of the board, that balance might have been 
recovered by the assignee.

It is very ingeniously argued by counsel for the assignee, 
that, being property of the bankrupt, he had no right to make 
the disposition of it which he did, by preferring his creditors 
who were members of the board to those who were not. The 
answer to this, so far as Fenn’s assignment to defendants is 
concerned, is, that the part of it which gives this direction to the 
proceeds of the sale was wholly unnecessary and nugatory; for 
if the article of the association which we have cited in full was 
effective, it controlled the disposition of those proceeds ; if it is 
void, or for any other reason ineffectual, then it must be con-
ceded that the assignment of Fenn was an unlawful preference, 
within the meaning of the bankrupt law. The question turns 
solely upon the validity of that article of the association.

There is no reason why the stock board should not make 
membership subject to the rule in question, unless it be that it 
is a violation of some statute, or of some principle of public 
policy. It does not violate the provision of the bankrupt law 
against preference of creditors, for such a preference is only 
void when made within four months previous to the commence-
ment of the bankrupt proceedings. Neither the bankrupt law 
nor any principle of morals is violated by this provision, so far 
as we can see. A seat in this board is not a matter of absolute 
purchase. Though we have said it is property, it is incumbered 
with conditions when purchased, without which it could not 

e obtained. It never was free from the conditions of article 
? neither when Fenn bought, nor at any time before or 

since. That rule entered into and became an incident of the 
property when it was created, and remains a part of it into 
_ hands soever it may come. As the creators of this right 
th 18 ^r°^er^ took nothing from any man’s creditors when 

y created it, no wrong was done to any creditor by the im-
position of this condition.

he fundamental vice of plaintiffs’ argument is to treat the 



526 Hyde  v . Wood s . [Sup. Ct.

case as though Fenn, owning this property absolutely as his 
own without restriction, had then fettered it, of his own accord, 
with the condition that it must always stand incumbered by a 
preferred lien to his fellow-members.

It is said that it is against the policy of the bankrupt law, 
against public policy, to permit a man to make in this or any 
other manner a standing or perpetual appropriation of his 
property to the prejudice of his general creditors ; and it is to 
this point that the numerous authorities of counsel are cited. 
They all, however, relate to cases where a man has done this 
with property which was his own, — property on which he him-
self imposed the direction, or the incumbrance, which impeded 
creditors.

It is quite different where a man takes property by purchase 
or otherwise, which is subject to that direction or disposition 
when he receives it. It is no act of his which imposes the 
burden. It was imposed by those who had a right to do it, 
and to make it an accompaniment of any title which they gave 
to it.

The principle here contended for by counsel was well consid-
ered in the recent case of Nicholls, Assignee, v. Eaton, 91 U. S. 
716. In that case, the mother of the bankrupt, Eaton, had 
bequeathed to him by will the income of a fund, with a condi-
tion in the trust that on his bankruptcy or insolvency the 
legacy should cease and go to his wife or children, if he had 
any, and if not, it should lapse into the general fund of the tes-
tator’s estate, and be subject to other dispositions. The assignee 
of the bankrupt sued to recover the interest bequeathed to the 
bankrupt, on the ground that this condition was void as against 
public policy.

But this court, on a full examination of the authorities, hot 
in England and this country, held that the objection was not 
well taken; that the owner of property might make sue . a 
condition in the transfer of that which was his own, an m 
doing so violated no creditor’s rights and no principle of pu 

pol icy - , f j Hl 999
The case of Nicholson, Assignee, v. Gouch, 5 El. ® •

was in many respects very much like the present, the ac i 
having been brought to recover certain property which, un 
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the rules of the exchange, of which the bankrupt was a mem-
ber, had been received and paid to his fellow-members. This 
was asserted to be a preference void by the bankrupt law; and 
the rules of the exchange, under which it was done, were assailed 
on the same ground taken here. It is true that, in the decision 
of the Queen’s Bench in bank, Lord Campbell, the Chief Jus-
tice, ruled against the plaintiff, on the ground that the money 
in question arose out of wagering contracts, which, as they could 
not have been enforced by the bankrupt, were, therefore, not 
subject to the claim of the assignee. But Crompton, J., held, 
also, that the money being received and distributed under the 
rules of the stock exchange, by reason of the bankrupt having 
become a member subject to said rules, this was a sufficient 
defence to the party who so received and distributed it.

Judgment affirmed.

Waite  v . Dowl ey .

A State statute is not void, which, for the purposes of taxation, requires, under 
a penalty for his neglect or refusal, the cashier of each national bank within 
the State to transmit, on or before the fifteenth day of April in each year, to 
the clerks of the several towns in the State in which any stock or share hold-
ers of such bank shall reside, a true list of the names of such stock or share 

olders on the books of such bank, together with the amount of money actu-
ally paid in on each share on the first day of that month.

Error  to the Supreme Court of the State of Vermont.
On the 9th of November, 1865, the legislature of Vermont 

passed the following act. Acts of 1865, p. 17.

An Act providing for taxing stock in the several banking associa-
tions in this State, formed under the act of Congress approved 

une 3, 1864, entitled, ‘An Act to provide a national currency.’ 
Sec t . 1. * It shall be the duty of the cashiers of the several 

associations in this State, formed under the act of Congress 
cur,0Ve ’J™6 $’1864, entitled, ‘ An Act to provide a national 
mit t cas^^ers °f all other banks in this State, to trans-
stock * e derks of the several towns in this State in which any 

s are holders of such banking association shall reside, a 
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true list of the names of such stock or share holders on the books 
of such banking association, together with the amount of money 
actually paid in on each share on the first day of April in each year 
hereafter, on or before the fifteenth day of April in each year.

“ Sect . 2. The stock and shares of all such banking associations 
shall be set in the list, and taxed in the same manner that the stock 
in the several banks in this State, which are chartered under the 
authority of this State, are liable to be taxed by the existing laws 
thereof.

“ Sect . 3. If any of the stock of such banking associations is 
owned by, or stands in the name of, any person residing out of this 
State, it shall be the duty of the cashier of such banking association 
to transmit to the clerk of the town in which such banking associa-
tion is situated, the names of all such non-resident stock or share 
holders, with the number of shares standing against the name of 
each of such stock or share holders on the books of such banking 
association, together with the amount of money actually paid in on 
each share on or before the fifteenth day of April in each year.

“ Sec t . 4. Whenever the collector in any town in which any 
such banking association is situated shall have a tax against any 
stock or share holder in such banking association who is not a resi-
dent of this State, it shall be the duty of the cashier of such banking 
association, upon presentation of such tax to him by such collector, 
to pay the same, and charge the same to such stock or share holder 
on the books of such banking association, and all dividends due and 
becoming due upon the same shall be holden to such banking asso-
ciation for the payment of such tax.

“ Sect . 5. If any cashier shall neglect or refuse to make returns 
to any town in this State, as provided in this act, he shall forfeit 
and pay to the treasurer of such town, for the benefit of such town, 
the sum of $500, to be recovered by an action on the case, in the 
name of such treasurer, founded on this statute.”

This action was brought in March, 1870, in the County 
Court of Windham County, Vermont, by Dowley, as treasurer o 
the town of Brattleboro’, against Waite, the cashier of the First 
National Bank of Brattleboro’, to recover the penalty pr®* 
scribed by the fifth section of the foregoing act, for refusing, 
in 1866 and 1867, to make to that town the returns provided 
for in the first section. ,

The only defence set up at the trial was, that, as the an 
was organized under the law of Congress, Waite, as such cas ie , 
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was amenable to no law but that, and that the State had not 
power to prescribe or define his duties as such cashier.

Waite also offered evidence tending to show, that, at all 
times during the years in question, the bank kept such lists of 
its stockholders as the act of Congress requires, which were 
open to the inspection of the trustees of said town, who were 
permitted at all times to transcribe therefrom, and set in the 
grand list of the town all such stock of said bank as they 
deemed taxable.

Dowley waived all objection to the admission of the evidence, 
but claimed that, if admitted, it constituted no legal defence to 
the action.

The court thereupon directed a verdict for Dowley, which 
was taken.

To this decision Waite duly excepted; his exceptions were 
allowed, and the cause passed to the Supreme Court for review.

That court rendered a decision affirming the judgment of the 
county court, and giving judgment for Dowley against Waite 
for the amount of the verdict with subsequent interest.

Waite thereupon brought this writ here, assigning for error 
that the Supreme Court of Vermont erred, —

First, In holding that the statute of the State was valid under 
the Constitution of the United States, as not repugnant to nor 
m conflict with the acts of Congress providing for the organiza-
tion and management of national banks, being the acts of 
March 25, 1863, and June 3, 1864.

Second, In rendering judgment against him for the penalties 
provided by a statute which is invalid, as repugnant to and in 
conflict with said acts of Congress.

Mr. E. J. Phelps for the plaintiff in error.
A long and uniform course of decision in this court has es-

tablished the proposition, that, in all cases where the State 
governments have a concurrent power of legislation with the 
national government, if Congress exercises its power upon the 
n ject, that of the States is excluded. They cannot enter 

UP°P the same ground nor legislate for the same object.
or is it, the question in such cases, whether the two statutes 

e, in their operation, necessarily repugnant or 
eac °^er* The State cannot legislate at all

VOL 34

contradictory 
upon the sub-
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ject, except so far as Congress may permit. When once Con-
gress has acted upon it, that action becomes supreme, and all 
interfering legislation of the States, whether in aid of or in 
opposition to it, is suspended and prohibited.

It is, therefore, as much beyond the power of a State to im-
pose a penalty for a non-compliance as for a compliance with 
the requirements of an act of Congress. Houston v. Moore, 
5 Wheat. 1; McCulloch n . Maryland, 4 id. 316; Osborn v. 
Bank of United States, 9 id. 738; Brown v. Maryland, 12 id. 
419 ; Weston v. Charleston, 2 Pet. 466; Dobbins n . Erie County, 
16 id. 435; Grilmore v. Philadelphia, 3 Wall. 713; Ex parte 
McNeil, 13 id. 240; Bank of Commerce v. New York City, 
2 Black, 620; Farmers’ Mechanics’ National Bank v. Dear-
ing, 91 U. S. 29.

Congress has not only provided how, where, and to what 
extent shares in national banks may be taxed, but has likewise 
prescribed the means by which the State authorities shall obtain 
the requisite information, and imposed upon the bank officers 
the duty of furnishing it. The whole ground is therefore cov-
ered by congressional legislation, the validity of which is not 
open to question.

The State then interferes; and, in order to tax the shares at 
a place and in a way not authorized by Congress, imposes upon 
the bank a new and entirely different duty, under a penalty not 
provided by Congress, but to be recovered in the State courts, 
at the suit of the local authorities.

The effect of the Vermont statute is, therefore, not only to 
alter and extend, in material respects, the provisions of the 
aqt of Congress, but to impose a penalty upon the officers of 
the bank, for not discharging a duty which the act does not 
require.

The act of Congress of 1864 provides that the shares of 
stock in the national banks shall be assessed “ at the place 
where such bank is located, and not elsewhere.” The act of 
1868 was not in force at the dates when Waite refused to fur-
nish the lists.

The second section of the statute provides that the stock 
and shares of national banks shall be listed and taxed in the 
same manner as the stock of the banks which are chartere 
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under the authority of Vermont are liable to be taxed under 
the State law. That law (Stat. Vt. c. 83) makes all per-
sonal property, including stocks, taxable in the town where 
the owners reside, and not elsewhere.

It is for the purpose of carrying out this method of taxation 
that the statute requires the cashiers to transmit to the town-
clerks of all towns where any stockholders may reside, lists of 
such stockholders, and of the number of their shares ;. and, for 
a neglect or refusal so to do, prescribes the penalty which this 
suit was brought to recover.

The statute is, therefore, in direct and palpable conflict with 
the provisions of the act of Congress of 1864 in respect to the 
place where the shares shall be taxed. Both cannot stand: 
one or the other must give way.

The validity of a State law, providing for such a mode of 
taxation prior to the act of 1868, has been twice before this 
court, — in Austin v. The Aiderman, 7 Wall. 694, and Tappan 
v. Merchants' National Bank, 19 id. 490.

It was left undecided, the decision becoming unnecessary. 
But the language of the court in the latter .case clearly indi-
cates their opinion that the State law could not be supported. 
The imperative and explicit terms of the act of Congress leave 
no room for the discussion of the question.

In the City of Utica v. Churchill, 33 N. Y. 161, the Court 
of Appeals held that the assessment of a shareholder out of 
the ward in the city where the national bank was located, 
made in accordance with the laws of New York, was void, 
because it conflicted with the forty-first section of the act of 
Congress.

he validity of the statute, in this particular, directly affects 
e plaintiff in error. It is for a refusal to aid in giving effect 

to a mode of taxation expressly prohibited by Congress that 
o penalty has been inflicted, by the rendition of the judg-

ment of which he complains. He is, therefore, entitled to 
nsist upon the invalidity of the statute in respect of the mode 

axation it provides, as well as in respect of the personal 
u y and penalty it imposes upon him.

Charles N Davenport, contra.
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Mr . Jus tice  Miller  delivered the opinion of the court.
This is a writ of error to the Supreme Court of the State of 

Vermont, and, as is frequent in writs to the State courts, it is 
objected that there is no jurisdiction. The plaintiff in error 
was cashier of a national bank in that State ; and the judg-
ment which this writ brings here for review was rendered 
against him for penalties imposed by a statute of that State, for 
his refusal to transmit to the clerk of the town of Brattleboro’ 
a true list of the shareholders of the bank who resided in that 
town, with the number of shares held, and the amount paid 
on said shares. The record shows that “ the defendant’s coun-
sel claimed in defence, that, as said bank was organized under 
the law of Congress referred to in plaintiff’s declaration, the 
defendant, as such cashier, was amenable to no law but said 
law of Congress, and that the State legislature had not power 
to prescribe or define his duties as such cashier.” That this 
proposition raises what is called a Federal question, within the 
meaning of the act of 1867, admits of no doubt. We are also 
of opinion that no judgment could have been rendered against 
the defendant in the State courts, without holding, and in 
effect deciding, that this plea was bad; for, if the State could 
not impose the duty of making such a list on the cashier by 
reason of the act of Congress or the Constitution of the United 
States, then the defendant was guilty of no offence, and the 
judgment is for that reason erroneous. This plain proposition 
cannot be evaded by any opinion delivered by the Supreme 
Court of that State. This court, therefore, has jurisdiction.

And the single question raised by the record is whether the 
statute of the State is void which requires the cashier of each 
national bank within the State, and the cashiers of all other 
banks, to transmit to the clerks of the several towns in the 
State in which any stock or share holder of such banking asso-
ciation shall reside, a true list of the names of such stock or 
share holders, with the number of shares standing against the 
name of such share or stock holder on the books of such bank-
ing association, together with the amount of money actually 
paid in on such share on the first day of April.

The proposition on which this statute is asserted to be voi 
is that Congress has legislated upon the same subject, and that, 
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where there exists a concurrent right of legislation in the 
States and in Congress, and the latter has exercised its power, 
there remains in the States no authority to legislate on the 
same matter. It is not necessary to dispute that proposition, 
nor, when stated in this general language, can it be contro-
verted. It is none the less true, however, that the line which 
divides what is occupied exclusively by any legislation of Con-
gress from what is left open to the action of the States is not 
always well defined, and is often distinguished by such nice 
shades of difference on each side as to require the closest 
scrutiny when the principle is invoked, as it is in this case.

We have more than once held in this court that the national 
hanks organized under the acts of Congress are subject to State 
legislation, except where such legislation is in conflict with 
some act of Congress, or where it tends to impair or destroy 
the utility of such banks, as agents or instrumentalities of 
the United States, or interferes with the purposes of their 
creation.

This doctrine was clearly and distinctly announced in Na-
tional Bank v. Commonwealth, 9 Wall. 353 ; and that case has 
been often referred to since, with approval, in this court.

The statute of Kentucky required “ the cashier of a bank 
whose stock is taxed to pay into the treasury the amount of 
the tax due. If not, he was to be liable for the same, with 
twenty per cent upon the amount.” The stock thus to be 
taxed was, as in the present case, the stock of the shareholders, 
as authorized by the act of Congress; and that statute went 
a step further than to require a list of the names of these 
shareholders and the amount of their stock, and obliged the 
cashier to collect the tax out of the dividends, and pay it over 
to the State.

The precise point raised here was taken there, and overruled 
y this court; namely, that the laws of the State could impose 

no such duty on the banks organized under the laws of the 
nite States. The case is directly and conclusively in 

point. J
t seems to have been supposed that, because Congress has 

equired of each national bank that a list of its stockholders 
a be kept posted up in some place in their business office, 
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this covers the same ground as that covered by the Vermont 
statute.

The act of Congress, however, was merely designed to fur-
nish to the public dealing with the bank a knowledge of the 
names of its corporators, and to what extent they might be 
relied on as giving safety to dealing with the bank. It had no 
such purpose as the Vermont statute, and was wholly deficient 
in the information needed for the purposes of taxation by the 
State, as conceded to it by the act of Congress itself.

Some legislation of Vermont was, therefore, necessary to the 
proper exercise of the rightful powers of the State, and, so far 
as it required this list, was not in conflict with any provision 
of the act of Congress.

This leads to the second objection to the validity of the 
State statute; namely, that its purpose was to tax bank shares 
at other places than those where the bank was located.

This case does not raise that question.
1. Because the bank whose cashier is the plaintiff in error 

was located in the town of Brattleboro’, and the judgment 
against him is for refusing to deliver the list of shareholders to 
the clerk of that town, and not for his refusal to deliver such a 
list to any other town. The delivery to this clerk of a list of 
the shareholders in that town would have been in aid of the 
taxation of the shares at the place where the bank was organ-
ized and did business, and such taxation is legal within the 
narrowest definition of the act of Congress.

2. But if it be true that so much of this statute as is 
supposed to authorize other towns in which shareholders 
reside to tax such shares is unconstitutional, that does no 
invalidate the part of it we have been considering. It will e 
time enough to decide the provision of the State law authoriz 
ingi such taxation unconstitutional, when an attempt is ma e 
to collect such a tax, and the party resisting it shall bring t e 
question here. His rights are not affected by the acts deman e 
of the cashier ; and thè latter has no right to make a case or 
him in advance. This court does not sit here to try moot cases 
to solve a question which may never be raised by any pa ) 
entitled to raise it. Judgment affirme
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Doy le  v. Con tin en ta l  Insu ranc e Compa ny .

1. The court reaffirms the decision in Insurance Company v. Morse, 20 Wall. 445, 
that an agreement to abstain in all cases from resorting to the courts of the 
United States is void as against public policy, and that a statute of Wiscon-
sin, requiring such an agreement, is in conflict with the Constitution of the 
United States.

2. A State has the right to impose conditions, not in conflict with the Consti-
tution or the laws of the United States, to the transaction of business 
within its territory by an insurance company chartered by another State, 
or to exclude such company from its territory, or, having given a license, to 
revoke it, with or without cause.

3. The legislature of Wisconsin enacted that if any foreign insurance company 
transferred a suit brought against it from the State courts to the Federal 
courts, the secretary of State should revoke and cancel its license to do 
business within the State. An injunction to restrain him from so doing, 
because such a transfer is made, cannot be sustained. The suggestion that 
the intent of the legislature is to accomplish an illegal result, to wit, the pre-
vention of a resort to the Federal courts, is not accurate. The effect of this 
decision is that the company must forego such resort, or cease its business 
in the State. The latter result is here accomplished.

4. As the State has the right to exclude such company, the means by which she 
causes such exclusion, or the motives of her action, are not the subject of 
judicial inquiry.

Appeal  from the Circuit Court of the United States for the 
Western District of Wisconsin.

The bill of complaint alleges that the complainant, the Con-
tinental Insurance Company of the city of New York, is a 
corporation organized and existing under the laws of the State 
of Connecticut, and a citizen of that State.

That prior to the passage of the act of the legislature of the 
State of Wisconsin, entitled “ An Act to provide for the incor-
poration and government of fire and inland navigation insurance 
companies, approved March 4, 1870, the complainant had 
established agencies, opened offices, and made considerable ex-
penditures of money in advertising the business of insurance 
against loss by fire in the State of Wisconsin. That soon after 

e passage of said act complainant complied with the provisions 
sect. 22 thereof, and procured from the State treasurer and 

secretary of State the certificates and license to do business in 
I tate as therein provided, and did subsequently fully com- 

P y wit said act; but that, upon filing appointment of an agent 
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upon whom process of law could be served, complainant was 
compelled to add an agreement, on its part, not to remove into 
the Federal courts suits brought against it in the State courts, 
which agreement to that effect was made. That after the 
decision of this court in Insurance Company v. Paige, 20 Wall. 
445, the complainant removed a suit brought on one of its 
policies against it in the State court, into the Federal court. 
That because of such removal a demand was made upon the 
defendant, Peter Doyle, as secretary of State, to revoke the 
certificate or license authorizing the complainant to do business 
in said State of Wisconsin.

That complainant had a large number of agencies in the State 
engaged in the conduct of its business, and a revocation of its 
license would work great and irreparable injury to the com-
plainant in its business in said State, and the complainant 
feared that said defendant would revoke said license, unless 
restrained by injunction. A temporary injunction was issued 
restraining the defendant from revoking the license of the com-
plainant, because of the removal of said suit from the State to 
the Federal court.

A demurrer to the bill was overruled, and a decree entered 
making the injunction perpetual. From this decree the defend-
ant appealed.

Sect. 22, c. 56, Laws of Wisconsin, 1870, provides as fol-
lows : —

“That any fire insurance company, association, or partnership, 
incorporated by or organized under the laws of any other State of 
the United States, desiring to transact any such business as afoie- 
said, by any agent or agents, in this State, shall first appoint an 
attorney in this State, on whom process of law can be served, con 
taining an agreement that such company will not remove the suit 
for trial in the United States Circuit or Federal Courts, and file in 
the office of the Secretary of State a written instrument, duly signe 
and sealed, certifying such appointment, which shall continue unti 
another attorney be substituted.”

Sects. 1 and 3, c. 64, are in the following words:
“ Secti on  1. If any insurance company or association shall mak^ 

application to change the venue, or remove any suit or action 
tofore commenced, or which shall be hereafter commence , m 
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court of the State of Wisconsin, to the United States Circuit or 
District Court, or to the Federal court, contrary to the provisions 
of any law of the State of Wisconsin, or contrary to any agreement 
it has made and filed, or may make and file, as provided and re-
quired by section number twenty-two of chapter fifty-six of the 
General Laws of Wisconsin for the year a .d . 1870, or any provi-
sion of law now in force in said State, or may hereafter be enacted 
therein, it shall be the imperative duty of the secretary of State, 
or other proper State officer, to revoke and recall any authority or 
license to such company to do and transact any business in the State 
of Wisconsin, and no renewal or new license or certificate shall be 
granted to such company for three years after such revocation, and 
such company shall thereafter be prohibited from transacting any 
business in the State of Wisconsin until again duly licensed.”

“ Sec t . 3. If any insurance company or association shall make 
application to remove any case from the State court into the United 
States Circuit or District Court or Federal court, contrary to the 
provisions of chapter fifty-six of the General Laws of Wisconsin for 
the year a .d . 1870, or any other State law, or contrary to any agree-
ment which such company may have filed in pursuance of said 
chapter fifty-six of the General Laws of Wisconsin for the year a .d . 
1870, or any other law of the State of Wisconsin, it shall be liable, 
in addition, to a penalty of not less than $100 or more than $500 for 
each application so made, or for each offence so committed for mak-
ing such application, the same to be recovered by suit in the name 
of the State of Wisconsin; and it shall be the imperative duty of 
the attorney-general of the State of Wisconsin to see and attend 
that all of the provisions of said chapter fifty-six of the General Laws 
of 1870, and the provisions of this act, are duly enforced.”

Mr. George B. Smith for the appellant.
Mr. William Allen Butler, Mr. B. J. Stevens, and Mr. I. C. 

Sloan, for the appellee.

Mr . Jus tice  Hunt  delivered the opinion of the court.
The case of Insurance Company v. Morse, 20 Wall. 445, is 

the basis of the bill of complaint in the present suit. We have 
carefully reviewed our decision in that case, and are satisfied 
wit it. In that case, an agreement not to remove any suit 

rought against it in the State courts of Wisconsin into the 
e eral courts had been made by the company, in compliance 

wit the Wisconsin statute of 1870. The company, neverthe-
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less, did take all the steps required by the United States statute 
of 1789 to remove its suit with Morse from the State court into 
the Federal courts. Disregarding that action, the Supreme 
Court of Wisconsin allowed the action in the State court to 
proceed to judgment against the company, as if no transfer had 
been made. When the judgment thus obtained was brought 
into this court, we held it to be illegally obtained, and reversed 
it. It was held, first, upon the general principles of law, that 
although an individual may lawfully omit to exercise his right 
to transfer a particular case from the State courts to the Federal 
courts, and may do this as often as he thinks fit in each re-
curring case, he cannot bind himself in advance by an agree-
ment which may be specifically enforced thus to forfeit his 
rights. This was upon the principle that every man is entitled 
to resort to all the courts of the country, to invoke the protec-
tion which all the laws and all the courts may afford him, and 
that he cannot barter away his life, his freedom, or his consti-
tutional rights.

As to the effect of the statutory requirement of the agree-
ment, the opinion, at page 458 of the case as reported, is in these 
words: —

“ On this branch of the case the conclusion is this: —
“ 1st, The Constitution of the United States secures to citizens of 

another State than that in which suit is brought an absolute right to 
remove their cases into the Federal court, upon compliance with 
the terms of the act of 1789.

“ 2d, The statute of Wisconsin is an obstruction to this right, is 
repugnant to the Constitution of the United States and the laws in 
pursuance thereof, and is illegal and void.

“ 3d, The agreement of the insurance company derives no sup-
port from an unconstitutional statute, and is void, as it would be 
had no such statute been passed.”

The opinion of a court must always be read in connection 
with the facts upon which it is based. Thus, the second con 
elusion above recited, that the statute of Wisconsin is repug 
nant to the Constitution of the United States and is illegal an 
void, must be understood as spoken of the provision of t e 
statute under review; to wit, that portion thereof requiring a 
stipulation not to transfer causes to the courts of the Unite 
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States. The decision was upon that portion of the statute only, 
and other portions thereof, when they are presented, must be 
judged of upon their merits.

We have not decided that the State of Wisconsin had hot 
the power to impose terms and conditions as preliminary to 
the right of an insurance company to appoint agents, keep 
offices, and issue policies in that State. On the contrary, the 
case of Paul v. Virginia, 8 Wall. 168, where it is held that such 
conditions may be imposed, was cited with approval in Insur-
ance Company v. Morse. That case arose upon a statute of 
Virginia, providing that no foreign insurance company should 
transact business within that State until it had taken out a 
license, and had made a deposit with the State treasurer of 
bonds varying in amount from $30,000 to $50,000, according 
to the amount of its capital. This court sustained the power 
of the legislature to impose such conditions, and sustained the 
judgment of the State court, convicting Paul upon an indict- 
inent for violating the State law, in issuing policies without 
having first complied with the conditions required.

Ducat v. Chicago, 10 Wall. 410, decided that the statute of 
the State of Illinois, requiring a license to be taken out by for-
eign insurance companies, for which six dollars each should be 
paid, and the filing of an appointment of an attorney, with 
power to accept service of process, was a legal condition ; and 
a requirement, that, when such company was located in the city 
of Chicago, it should also pay to the treasurer of that city two 
dollars upon the one hundred dollars upon the amount of all 
premiums received, was held to be legal.

In Lafayette Insurance Co. v. French, 18 How. 404, the 
court say: —

A corporation created by Indiana can transact business in Ohio 
only with the consent, express or implied, of the latter State. 13 

et. 519. This consent may be accompanied by such conditions as 
io may think fit to impose; and these conditions must be deemed 

va id and effectual by other States and by this court, provided they 
aie not repugnant to the Constitution or laws of the United States, 
. /^consistent with those rules of public law which secure the 
J ns iction and authority of each State from encroachment by all 

cis, or that principle of natural justice which forbids condemna-
tion without opportunity for defence.”
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Neither did Insurance Company v. Morse, supra, undertake 
to decide what are the powers of the State of Wisconsin, in 
revoking a license previously granted to an insurance company, 
for what causes or upon what grounds its action in that respect 
may be based. No such question arose upon the facts, or was 
argued by counsel or referred to in the opinion of the court.

The case now before us does present that point, and with 
distinctness.

The complainant alleges that a license had been granted to the 
Continental Insurance Company, upon its executing an agree-
ment that it would not remove any suit against it from the tri-
bunal of the State to the Federal courts; that in the case of 
Drake it did, on the tenth day of March, 1875, transfer his suit 
from the Winnebago circuit of the State to the Circuit Court 
of the United States; that Drake thereupon demanded that 
the defendant, who is secretary of State of Wisconsin, should 
revoke and annul its license, in accordance with the provisions 
of the act of 1872; that it is insisted that he has power to do 
so summarily, without notice or trial; that the complainant is 
fearful that he will do so, and that it will be done simply and 
only for the reason that the complainant transferred to the 
Federal court the case of Drake, as above set forth.

The cases of Bank of Augusta n . Earle, Ducat v. Chicago, Paul 
v. Virginia, and Lafayette Insurance Co. v. French, establish 
the principle that a State may impose upon a foreign corpora-
tion, as a condition of coming into or doing business within its 
territory, any terms, conditions, and restrictions it may think 
proper, that are not repugnant to the Constitution or laws of the 
United States. The point is elaborated at great length by 
Chief Justice Taney in the case first named, and by Mr. Jus-
tice Field in the case last named.

The correlative power to revoke or recall a permission is a 
necessary consequence of the main power. A mere license by 
a State is always revocable. Rector v. Philadelphia, 24 How. 
300 ; People v. Roper, 55 N. Y. 629; People v. Commissioners, 
47 N. Y. 50. The power to revoke can only be restrained, i 
at all, by an explicit contract upon good consideration to that 
effect. Humphrey v. Pegues, 16 Wall. 244; Tomlinson v. Jessup, 
15 id. 454.
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A license to a foreign corporation to enter a State does not 
involve a permanent right to remain, subject to the laws and 
Constitution of the United States. Full power and control 
over its territories, its citizens, and its business, belong to the 
State.

If the State has the power to do an act, its intention or the 
reason by which it is influenced in doing it cannot be inquired 
into. Thus, the pleading before us alleges that the permission 
of the Continental Insurance Company, to transact its business 
in Wisconsin, is about to be revoked, for the reason that it 
removed the case of Drake from the State to the Federal 
courts.

If the act of an individual is within the terms of the law, 
whatever may be the reason which governs him, or whatever 
may be the result, it cannot be impeached. The acts of a 
State are subject to still less inquiry, either as to the act itself 
or as to the reason for it. The State of Wisconsin, except so 
far as its connection with the Constitution and laws of the 
United States alters its position, is a sovereign State, pos-
sessing all the powers of the most absolute government in the 
world.

The argument that the revocation in question is made for an 
unconstitutional reason cannot be sustained. The suggestion 
confounds an act with an emotion or a mental proceeding, 
which is not the subject of inquiry in determining the validity 
of a statute. An unconstitutional reason or intention is an 
impracticable suggestion, which cannot be applied to the affairs 
of life. If the act done by the State is legal, is not in violation 
of the Constitution or laws of the United States, it is quite 
out of the power of any court to inquire what was the inten-
tion of those who enacted the law.

In all the cases where the litigation of a State has been 
eclared void, such legislation has been based upon an act or a 
a^b which was itself illegal. Thus, in Crandall v. Nevada, 

. a 1. 35, a tax was imposed and collected upon passengers 
in railroad and stage companies.

In Almy v. State of California, 24 How. 169, a stamp duty 
was imposed by the legislature upon bills of lading, for gold 

si ver transported from that State to any port or place out 
°i the State.
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In Brown n . The State of Maryland, 12 Wheat. 419, a license, 
at an expense of $50, was required before an importer of goods 
could sell the same by the bale, package, or barrel.

In Henderson v. Mayor of New York, 92 U. S. 265, the statute 
required the master to give a bond of $300 for each passenger, 
conditioned that he should not become a public charge within 
four years, or to pay the sum of $1.50.

In the Passengers' Case, 7 How. 572, the requirement was of 
a like character.

In all these cases, it was the act or fact complained of that 
was the subject of judicial injury, and upon the act was the 
judgment pronounced.

The statute of Wisconsin declares that if a foreign insur-
ance company shall remove any case from its State court into 
the Federal courts, contrary to the provisions of the act of 
1870, it shall be the duty of the secretary of State immediately 
to cancel its license to do business, within the State. If the 
State has the power to cancel the license, it has the power to 
judge of the cases in which the cancellation shall be made. It 
has the power to determine for what causes and in what man-
ner the revocation shall be made.

It is said that we thus indirectly sanction what we condemn 
when presented directly ; to wit, that we enable the State of 
Wisconsin to enforce an agreement to abstain from the Federal 
courts. This is an “ inexact statement.” The effect of our 
decision in this respect is that the State may compel the foreign 
company to abstain from the Federal courts, or to cease to do 
business in the State. It gives the company the option. This 
is justifiable, because the complainant has no constitutional 
right to do business in that State ; that State has authority at 
any time to declare that it shall not transact business there. 
This is the whole point of the case, and, without reference to 
the injustice, the prejudice, or the wrong that is alleged to 
exist, must determine the question. No right of the. complain 
ant under the laws or Constitution of the United States, by its 
exclusion from the State, is infringed; and this is what t e 
State now accomplishes. There is nothing, therefore, t a 
will justify the interférence of this court..

Decree reversed, and cause remanded with instructions to is 
miss the bill.
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Mb . Jus tic e  Bra dl ey , with whom concurred Mr . Jus tice  
Swayn e  and Mr . Justi ce  Mill er , dissenting.

I feel obliged to dissent from the judgment of the court in 
this case.

Thd following is a brief statement of the reasons for my 
opinion: —

Though a State may have the power, if it sees fit to subject 
its citizens to the inconvenience, of prohibiting all foreign 
corporations from transacting business within its jurisdiction, 
it has no power to impose unconstitutional conditions upon 
their doing so. Total prohibition may produce suffering, and 
may manifest a spirit of unfriendliness towards sister States; 
but prohibition, except upon conditions derogatory to the juris-
diction and sovereignty of the United States, is mischievous, 
and productive of hostility and disloyalty to the general gov-
ernment. If a State is unwise enough to legislate the one, 
it has no constitutional power to legislate the other. The 
citizens of the United States, whether as individuals or asso-
ciations, corporate or incorporate, have a constitutional right, 
in proper cases, to resort to the courts of the United States. 
Any agreement, stipulation, or State law precluding them from 
this right is absolutely void, — just as void as would be an 
agreement not to resort to the State courts for redress of 
wrongs, or defence of unjust actions; or as would be a city 
ordinance prohibiting an appeal to the State courts from 
municipal prosecutions.

The questions arising upon these Wisconsin laws have 
already been considered by this court in the case of Insurance 
Company n . Morse, and we held and adjudged that the agree-
ment which the company was compelled to make, not to remove 
a suit into the Federal courts, was absolutely void. In prin-
ciple, this case does not differ a particle from that. The State 
egisjation of 1872, under which, and in obedience to which, 
t e license of the appellees is threatened to be revoked, is just 
as unconstitutional and just as void as the agreement was in 
the former case.

The argument used, that the greater always includes the 
ess, and, therefore, if the State may exclude the appellees 

out any cause, it may exclude them for a bad cause, is not 
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sound. It is just as unsound as it would be for me to say, that, 
because I may without cause refuse to receive a man as my 
tenant, therefore I may make it a condition of his tenancy 
that he shall take the life of my enemy, or rob my neighbor of 
his property.

The conditions of society and the modes of doing business 
in this country are such that a large part of its transactions 
is conducted through the agency of corporations. This is 
especially true with regard to the business of banking, insur-
ance, and transportation. Individuals cannot safely engage in 
enterprises of this sort, requiring large capital. They can only 
be successfully carried out by corporations, in which individuals 
may safely join their small contributions without endangering 
their entire fortunes. To shut these institutions out of neigh-
boring States would not only cripple their energies, but would 
deprive the people of those States of the benefits of their enter-
prise. The business of insurance, particularly, can only be 
carried on with entire safety by scattering the risks over large 
areas of territory, so as to secure the benefits of the most 
extended average. The needs of the country require that 
corporations — at least those of a commercial or financial char-
acter — should be able to transact business in different States. 
If these States can, at will, deprive them of the right to resort 
to the courts of the United States, then, in large portions of the 
country, the government and laws of the United States may be 
nullified and rendered inoperative with regard to a large class 
of transactions constitutionally belonging to their jurisdiction.

The whole thing, however free from intentional disloyalty, 
is derogatory to that mutual comity and respect which ought 
to prevail between the State and general governments, and 
ought to meet the condemnation of the courts whenever brought 
within their proper cognizance.

In my judgment, the decree for injunction ought to be 
affirmed.
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Dav is  v . Alvord .

1. A suit to recover judgment for labor performed by the plaintiff upon a quartz 
mill and mine in Montana Territory, and to enforce a mechanic’s and labor-
er’s lien upon the defendant’s interest in the premises for the payment of the 
judgment, is a suit in equity, requiring specific directions for the sale of the 
property, such as are usually given upon the foreclosure of mortgages and 
the sale of mortgaged premises. The fact that, according to the modes of 
procedure adopted in the Territory, a personal judgment for the amount 
found due is usually rendered in such cases, with directions that, if the same 
be not satisfied out of other property of the debtor, the property upon 
which the lien is adjudged to exist shall be sold, and the proceeds applied 
to its payment, does not change the character of the suit from one of equi-
table cognizance and convert it into an action at law.

2. Mechanics and laborers asserting a lien upon real property for their work, and 
claiming priority over mortgagees and others, who have acquired interests 
in the property, must furnish strict proof of all that is essential to the 
creation of the lien ; and that requires them to prove when the work was 
commenced, the character of the work, and when it was completed.

3. Work was done by the plaintiff, under a contract with the defendant made 
Aug. 1, 1869, on two distinct parcels of property situated in Montana Ter-
ritory, — one a quartz-mill and the other a quartz-mine, — separated a consid-
erable distance from each other. The work on the mill was completed in 
the fall of 1869 or in the summer of 1870. Nothing was done afterwards, 
except to make occasional repairs as they were needed. The work on the 
mine was done in 1870, but it was not shown when the work was commenced. 
In June, 1871, upon an accounting between the plaintiff and the defendant, 
there was found due to the plaintiff a large sum, which the parties agreed 
should be a lien upon the mill and mine in equal proportions. Notices claim-
ing a lien upon each for the amount as thus apportioned were accordingly 
filed in the recorder’s office. Held, 1st, That a lien did not arise from this 
contract of apportionment, or from the special contract under which the 
work was done, but from the work itself, which was performed upon the 
property ; 2d, That the work being done on different parcels of property, 
the lien claimed on one was to be considered separately from the lien claimed 
on the other ; 3d, That the notice, so far as the mill was concerned, was 
filed too late, the statute requiring the notice to be filed within sixty days 
after the completion of the work; and that the occasional repairs subse-
quently made could not be added to the work done months before, so as to 
render the whole work one continued performance, for which a single lien 
could be claimed within sixty days after the last repairs; 4th, That it not 
appearing when the work upon the mine was commenced in 1870, it will 
not be presumed that it was commenced before the mortgage of the defend-
ant was executed and recorded in September of that year, so as to give to 
the lien for the work priority over the mortgage.

Appe al  from the Supreme Court of the Territory of Mon-
tana. *

VOL. IV. 35
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Mr. R. T. Merrick and Mr. M. F. Morris for the appellant. 
Mr. J. Hubley Ashton and Mr. Nathaniel Wilson, contra.

Mr . Jus tic e Field  delivered the opinion of the court.
This is a suit to recover a judgment against the defend-

ant, Charles Hendrie, for labor performed by Alvord upon a 
quartz-mine and a quartz-mill in Montana Territory, of which 
that defendant is alleged to be part owner, and to enforce a 
mechanic’s and laborer’s lien upon his interest in the premises 
for its payment. It is essentially a suit in equity, requiring 
specific directions for the sale of the property, such as are 
usually given upon the foreclosure of mortgages and sale of 
mortgaged premises. The fact that, according to the modes 
of procedure adopted in the Territory, a personal judgment for 
the amount found due is usually rendered in such cases, with 
directions that, if the same be not satisfied out of other prop-
erty of the debtor, the property upon which the lien is adjudged 
to exist shall be sold, and the proceeds be applied to its 
payment, does not change the character of the suit from one 
of equitable cognizance and convert it into an action at law. 
It is not an uncommon practice in many of the States for the 
courts to direct, in suits for the foreclosure of mortgages, a for-
mal rendition of judgment for the amount due upon the obliga-
tions secured, instead of directing a reference to a master to 
ascertain and report the amount. Rollins v. Forbes, 10 Cal. 
299. The complaint is not open to objection for misjoinder of 
causes of action, because the personal judgment and the enforce-
ment of the lien are both prayed for at the same time. The 
rendition of the judgment is only a mode of judicially declaring 
the amount due, and in no respect affects the equitable juris-
diction of the court. The case is, therefore, properly brought 
here by appeal.

It appears from the record,.that, on the 1st of August, 186 , 
the plaintiff entered into a contract with the defendant Hendrie 
to work for him in erecting and repairing a quartz-mill and in 
opening and developing a quartz-mine, in Montana Territory, 
for the sum of $2,500 a year. The mill was distant about a 
quarter of a mile from the mine, and it was part of the contrac 
that one-half of the time of the plaintiff should be devote 
each.
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The erection of the mill was commenced in August, 1869, and 
occupied about forty days. It was substantially completed in 
the fall of that year. Some iron guides only were put in dur-
ing the summer of 1870. After that, nothing was done on the 
mill, except to make occasional repairs as they were needed.

It does not appear when the work was commenced on the 
mine. The plaintiff states that, in 1870, he put up steam 
hoisting-works, laid tracks, and made cars, and did every thing 
necessary to keep the mine in repair; but as to the commence-
ment of the work in that year he is silent. The notices claim-
ing a lien, and the affidavits attached, are not evidence on this 
point against the defendants.

The statute was designed to give security to those who, by 
their labor, skill, and materials, add value to property, by a 
pledge of the interest of their employer for their payment; and 
for that purpose it subordinates all other interests acquired sub-
sequent to the commencement of their work, although no notice 
that a lien may even be claimed is required, except within sixty 
days after the work is completed. Mortgagees and others ac-
quiring interests in property against which such a lien is sought 
to be enforced have a right, therefore, to call for strict proof of 
all that is essential to the creation of the lien; and that includes 
proof of the commencement of the work, of its character, and 
of its completion. The commencement of the work must be 
shown, for from that date the lien attaches, if at all. The 
character of the work must be shown, for it is not for all kinds 
of work that a lien is allowed. The completion of the work 
must be shown, for notice of claiming a lien must be filed in 
the recorder’s office within sixty days from that time. This 
proof must be furnished by the party who asserts the existence 
of the lien.

From this statement the question as to the priority of the 
ien claimed by Alvord over the mortgages of the defendant 
Davis may be readily answered. The work being done on 
ifferent parcels of property, the lien claimed on one is to be 

considered separately from that claimed on the other. The 
and Hendrie, had an accounting on the 

h^ June, 1871, when over $3,700 were found due to 
e p aintiff. It was then agreed between them that this 
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amount should be a lien upon the mill and mine in equal pro-
portions. Notices claiming a lien upon each for the amount 
thus apportioned were accordingly filed in the recorder’s office 
on the following day. A lien did not, however, arise from this 
contract of apportionment, or from the special contract under 
which the work was done : it arose from the work which was 
performed upon the property. It is the work of mechanics and 
laborers, or the material furnished by them or others, by which 
value is added, or supposed to be added, to property, which 
creates the lien under the statute, upon notice claiming it being 
seasonably filed in the proper recorder’s office.

So far as the mill was concerned, the notice was filed too late. 
That building, as already stated, was completed in 1869, or at 
least in the summer of 1870, when the iron guides were put in. 
Occasional repairs, if subsequently made (of which, however, 
the record furnishes no evidence), could not be added to the 
work performed in the erection of the building months before, 
so as to render the whole work one continued performance, for 
which a single lien could be claimed within sixty days after 
the last repairs.

So far as the mine is concerned, there is no evidence of the 
time in 1870 when the work upon it commenced. The hoist-
ing-works were put up, the track was laid, and the cars were 
made some time during that year; but beyond this we are not 
informed. All this might have been done after the last mort-
gage held by the defendant Davis was executed and recorded 
in September of that year. We cannot presume, in the absence 
of proof to that effect, that the work was commenced before 
that time, and thus give to the lien for the work priority over 
the mortgage. The failure of the plaintiff to show the com-
mencement of the work, when the proof of that fact was within 
his power, leads to the conclusion that the truth would not 
have subserved his interests. At any rate, as the case stan j 
there is nothing in the record which warrants a subordination 
of the interests of the mortgagee to the claim of the plainti • 
The finding of the District Court, that one-half of the amoun 
due to the plaintiff was a valid lien on the mine from Aug. ’ 
1869, and the other half a lien on the mill from that a e, 
does not help the case; for that finding is only a cone usio
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of law. No facts are stated upon which the conclusion can be 
sustained.

Whilst the statute giving liens to mechanics and laborers for 
their work and labor is to be liberally construed, so as to afford 
the security intended, it cannot be too strongly impressed upon 
them, that they must not only bring themselves by their notie es, 
as was done in this case, clearly within the provisions of the 
statute, but they must be prepared, if the priority of their lien 
be disputed, to show a compliance with those provisions, and to 
fix with certainty the commencement and completion of their 
work ; in which particulars the proof here is wanting.

The decree of the District Court of the Territory must, 
therefore, be modified so as to give the mortgages held by the 
defendant Davis a priority over the lien of Alvord in the dis-
tribution of the proceeds arising upon the sale of the interest 
of the defendant Hendrie ; and the cause will be remanded to 
the Supreme Court of the Territory, with directions to modify 
the decree in that respect ; and it is So ordered.

Sou th er n  Expr es s Company  v . Dicks on .

n express company, well knowing that certain goods, received by it for trans-
portation to a place mentioned in its receipt, were the property of the shipper, 
elhered them, without his knowledge, to a third person, at the place of 

s ipment, on the order of the consignee. Held, that the company was liable 
to the shipper for the value of the goods.

Erro r  to the Circuit Court of the United States for the 
Southern District of Alabama.

The facts are stated in the opinion of the court.
^r. Clarence A. Seward, for the plaintiff in error.

r. Conway Robinson and Mr. Leigh Robinson, contra.

Mr . Just ice  Hunt  delivered the opinion of the court.
del* 6 eT*e’ is this : The agent of the plaintiff Dickson 
fJT t0 the exPress company at Greensboro’, N. C., fifty- 

o oxes of tobacco, to be shipped to Columbia, S. C. The 
deliv Wefe o°nsigned to Trent & Rea at that place, and the

ery o the company for shipment was made by Trent, one 
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of that firm, who at the time informed the company that the 
tobacco was the property of the plaintiff. A written receipt 
was given by the company in the usual form. The boxes never 
leff Greensboro’, but were, without authority of the owner, sold 
by Trent to one Mendenhall, to whom, by the order of Trent, 
they were delivered by the company at Greensboro’.

The court charged the jury, that, if they believed from the 
evidence that the tobacco was, at the time of its delivery to the 
defendant, the property of the plaintiff, and that fact was known 
to the defendant or its agent, though by the receipt given for 
it Trent & Rea were the consignees thereof, and the defendant 
might lawfully deliver the said tobacco to the consignees at 
Columbia, S. C., the defendant was not authorized to deliver 
the same to the consignees, or either of them, or to any other 
person by the order of either of them, at Greensboro’, N. C., 
the place of shipment; and such delivery at Greensboro’, N. C., 
without the knowledge or consent of the plaintiff, would not 
discharge the defendant from liability therefor to the plaintiff. 
To which charge of the court the defendant then and there 
excepted.

There was a verdict for the plaintiff, on which judgment was 
rendered, and the defendant sued out this writ of error.

By various requests to charge, the defendant presented the 
point in different forms, but the question of law is clearly indi-
cated by the charge given. The express company is not liable 
in this action, if, upon the order of Trent, it was justified in 
delivering the property at the place of its intended shipment. 
If it was not so justified, but was bound to transport and deliver 
as agreed in its receipt, or to deliver to the owner, then it is 
liable, and the judgment should be affirmed.

We are not called upon to question the proposition that a 
consignee of goods is for many purposes deemed to be the owner 
of them, and may maintain an action for their non-delivery. 
1 Pars. Ship. 269. In the case before us, the proof was given; 
and the jury found that the goods did not belong to the con 
signees, but were the property of the shipper, and that this wa 
known to the carrier. The question is, rather, where it is now 
that the goods are the property of the shipper, and have e & 
shipped by him for delivery to the consignees as his agen s 
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distant place, can the carrier deliver the goods to such consignees 
or to their order at another place, or without starting them on 
their journey? We think the rule is, that, where the consignor 
is known to the carrier to be the owner, the carrier must’ be 
understood to contract with him only, for his interest, upon 
such terms as he dictates in regard to the delivery, and that the 
consignees are to be regarded simply as agents selected by him 
to receive the goods at a place indicated. Where he is an agent 
merely, the rule is different. This is illustrated by the case of 
Thompson v. Fargo, 49 N. Y. 185. Thompson had, as the agent 
of White, collected certain moneys belonging to White, and, 
inclosing them in a package directed to White at Terre Haute, 
Ind., sent the package from Decatur, in the same State, by the 
express company. Various attempts were made to deliver the 
package to White, but he could not be found; and Thompson, 
the shipper, at length demanded the return to him of the pack-
age, and, on refusal, brought an action to recover its value. The 
Court of Appeals of New York held, that, if the case had been 
one of a sale by the consignor, with no directions from the con-
signee how to ship the goods, the former, as the title would 
remain in him, might maintain an action, but not when he was 
the mere agent, having no interest in the property, but acting 
pursuant to the orders of the owner in shipping it; that a 
delivery to him would be no defence to an action by the owner. 
The case of Duff v. Budd, 3 Brod. & B. 177, holds the same 
rule. •

The numerous cases cited by the plaintiff in error, to the 
effect that any delivery to the consignee which is good as 

etween him and the carrier is good against the consignor, are 
cases where the carrier has no notice of the ownership of the 
property other than that implied from the relation of the par-
ties to each other as consignor and consignee. This gives to 
tie consignee the implied ownership of the property, and 
hence justifies the carrier in taking his direction as to the 

nnei of delivery. In addition to those authorities, reference 
may be had to Sweet v. Barney, 23 N. Y. 325, where a bank 
/I i interior of New York sent by express a package of money 
directed to “ The People’s Bank, 178 Canal Street, New York.” 

e package was delivered to an agent of the People’s Bank 
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at the office of the express company, and was stolen from such 
agent. The bank in the interior brought its action against the 
express company, and the question was, whether the express 
company was authorized to deliver the package at any other 
place than 173 Canal Street. The court held, that as there 
was no notice to the express company that the money was not 
the property of the People’s Bank, in the city of New York, 
nor any circumstances to weaken the presumption that the 
money belonged to that bank, any delivery that was good as 
to that bank discharged the carrier.

Of the character mentioned is the case of London $ North-
western Railway Co. v. Bartlett, 7 N. & H. 400, which is 
much relied on by the plaintiff in error. The consignee in 
that case was the purchaser of the wheat in question; and con-
sequently any delivery to him, or his order, wherever it might 
be, would be a discharge to the carrier.

The same fact existed in Mitchell v. Ede and Others, 11 A. 
& E. 888. The plaintiff recovered the value of the sugars 
shipped from Jamaica, for the reason that, under the circum-
stances stated, he was held to be the owner of them. Upon 
the same principle is Foster v. Frampton, 6 B. & C. 107, where 
the goods were received from the carrier by the actual vendee, 
and it was held that the transitus was at an end.

We do not perceive any thing adverse to the principles we 
have stated in the learned opinion delivered by Chief Justice 
Shaw in Blanchard v. Paige, 8 Gray (Mass.), 285, nor in Lee 
v. Kimball, 45 Me. 172, which holds that, where a vendee of 
goods sells the same before reaching their destination, the right 
of stoppage in transitu is ended.

We base our judgment upon the bill of lading and its legal 
results, adopting the fifth point of the plaintiff in error, that 
any antecedent agreement or understanding was merged therein 
and extinguished thereby. The circumstances of the ship-
ment, how and by whom made, and the knowledge of the 
ownership, were proved without objection. These circum-
stances, and the bill of lading adopted and claimed by the 
plaintiff, and the point raised by the exception to the charge 
of the judge, present the question we have discussed, and no 
other.
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The plaintiff in error now contends in his eleventh point 
that Dickson was not the owner of the tobacco. This point 
cannot be raised here. No request or exception was made 
which involves the question. The ownership was assumed 
throughout the trial, in the charge of the judge, not disputed 
in the requests to charge, and if a subject of doubt in any 
form, must be considered as settled by the verdict. The only 
suggestion of a denial of ownership is in the request to charge, 
that, if the tobacco was in the possession of Trent, as agent of 
Dickson, or otherwise, then the delivery to him or his order 
was lawful. To hold this to be a denial of the ownership of 
Dickson, or a claim of ownership by Trent, would go far 
beyond any reasonable construction.

We see no error in the rulings at the trial, and are of the 
opinion that the judgment should be affirmed.

It is so ordered.

Dutc hes , v . Wright .

!• In computing the four months before filing the petition in bankruptcy, within 
which time the assignment of his property by an insolvent debtor, with a 
view to give a preference to any creditor, is void, the day upon which the 
petition is filed must be excluded.

2. Toofet al. v. Martin, 13 Wall. 40, and Buchanan v. Smith, 16 id. 277, cited, and 
the doctrines therein announced applied to the facts of this case.

Appeal  from the Circuit Court of the United States for the 
Eastern District of Wisconsin.

The facts are stated in the opinion of the court.
Mr. W. P. Lynde for the appellant.
Mr. E. Mariner, contra.

Mr . Just ice  Clif fo rd  delivered the opinion of the court.
Transfers of property by an insolvent debtor, within four 

months before the filing of the petition in bankruptcy against 
such debtor, with a view to give a preference to any creditor, 
is foi bidden by the Bankrupt Act; and the provision is to the 
effect that if any such insolvent debtor, within that period and 
with that view, procures or suffers his property, or any part 
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thereof, to be attached, sequestered, or seized on execution, or 
makes any payment, pledge, assignment, transfer, or convey-
ance of his property, within that period and with that view, 
the attachment or seizure and the payment, pledge, assign-
ment, transfer, or conveyance shall be void, if the person re-
ceiving the same, or to be benefited thereby, had reasonable 
cause to believe that such debtor was insolvent, and that such 
attachment, payment, pledge, assignment, or conveyance was 
made in fraud of the provisions of the Bankrupt Act. 14 Stat. 
534; Rev. Stat., sect. 5128.

Congress has also defined the meaning of certain terms em-
ployed in the Bankrupt Act, and has regulated the mode of 
computing time “ in all cases in which any particular number 
of days is prescribed by the act, or shall be mentioned in any 
rule or order of court, or general order which shall at any 
time be made under the same, for the doing of any act or for 
any other purpose,” the rule enacted being that the computa-
tion “ shall be reckoned, in the absence of any expression to 
the contrary, exclusive of the first and inclusive of the last day, 
unless the last day shall ” be dies non within the judicial sense. 
Rev. Stat., sect. 5013, p. 974.

Most of the matters of fact material to the decision of the 
case are either admitted, or so fully proved that they may be 
regarded as without dispute. Peterson, being insolvent, was, 
on the 8th of April, 1870, adjudged bankrupt, pursuant to his 
own petition filed in the District Court for the District of 
Minnesota. Prior to that time he had long been engaged in 
trade, doing business as a merchant in Rochester, in that State. 
Sufficient appears also to show that the respondents were en-
gaged in trade, doing business as wholesale merchants under 
the firm name of Dutcher, Ball, & Goodrich, at Milwaukee, in 
the State of Wisconsin; that the said Peterson, on the 8th 
of December next before the time he was adjudged bankrupt, 
and long before that time, was insolvent, and largely indebted 
to the respondents for goods, wares, and merchandise thereto-
fore sold and delivered to the bankrupt at his aforesaid place 
of business ; and that the bankrupt did then and there, to wit, 
on the said 8th of December, with the knowledge, assent, 
and procurement of the respondents, assign, transfer, and con 
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vey to the said respondents certain portions of his property, 
consisting of promissory notes, securities, mortgages, and other 
evidences of indebtedness, with a view to give a preference 
to the respondents over the other creditors of the bankrupt, 
and in fraud of the provisions of the Bankrupt Act.

Proof of a satisfactory character is exhibited in the record 
to show that the assignment, transfer, and conveyance of the 
said securities and property were made to the respondents with 
a view to secure to them a preference over the other creditors 
of the bankrupt; and that the respondents had reasonable cause 
to believe that the assignor, transferrer, and grantor was then 
and there insolvent, and that the assignment, transfer, and 
conveyance of the securities and property were made in fraud 
of the provisions of the Bankrupt Act and to prevent the said 
securities and property from coming to the possession of the 
assignee of the bankrupt debtor for distribution among his 
creditors, as required by law.

What the complainant charges is, that the securities and 
property transferred, assigned, and conveyed to the respondents 
belonged to him as the assignee of the bankrupt; and he prays 
for an account, and that the moneys collected be paid to him 
as such assignee, and that the securities uncollected be turned 
over to him, for the benefit of the creditors of the bankrupt.

Process was served; and the respondents appeared and pleaded 
the following defences: 1. That the securities and property 
were not transferred, assigned, and conveyed within four 
months next before the petition in bankruptcy was filed. 
2. That the respondents were not served with process within 
two years from the time the cause of action accrued.
3. That the District Court for the District of Minnesota had 
exclusive jurisdiction of the cause of action set forth in the 
bill of complaint.

Instead of replying to the plea, the complainant under the 
yule in that behalf obtained an order setting it down for hear-
ing at the next term; and the parties at the time appointed 
were fully heard, and the court overruled the several defences 
set up in the plea.

Pursuant to leave, the respondents filed an answer to the 
effect following, reference being first made to the admissions 
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which the answer contains: 1. They admit that the insolvent 
debtor was adjudged bankrupt on the day alleged in the bill 
of complaint, and that the complainant was duly appointed 
the assignee, of the bankrupt’s estate, as therein alleged; that 
an assignment of his estate was in due form made to the com-
plainant, as assignee of the bankrupt’s estate, and that the 
same became duly vested in him as such assignee; that the 
bankrupt was, on that day, indebted to the respondents in 
the sum of $1,741.12, for goods, wares, and merchandise which 
their firm had previously sold to the bankrupt.

None of these facts are controverted; and it is also admitted 
that one of the respondents, on the same day, had an interview 
with the bankrupt at the office of an attorney in the town 
where the bankrupt resides, in relation to his indebtedness to 
their firm, for the purpose of adjusting his indebtedness; and 
that the bankrupt on that day gave the respondents’ firm a note 
for the amount of his indebtedness to the firm, and that he as-
signed to the firm the notes and accounts against his customers 
specified in the schedule exhibited in the record, and placed 
the same in the hands of the said attorney for collection as col-
lateral security for the note given to the firm, the balance, if 
any, after paying the note and the expense of collecting the 
collaterals, to be paid over to the bankrupt.

These collaterals, it is admitted, greatly exceeded the amount 
of the bankrupt’s indebtedness to the respondents; but they 
allege as matter of defence that they had no reasonable cause 
to believe, at the time of taking the same, that their debtor was 
insolvent or unable to pay his debts, and aver that their part-
ner, when he made the arrangement, acted in good faith, and 
in the full belief that the bankrupt had assets sufficient to 
pay all he owed, and leave him a surplus of $12,000 to 
$13,000; that he was then in the possession of a valuable 
stock of dry-goods and groceries; and that, from inquiiies 
their partner made of the debtor and the attorney with whom 
the collaterals were deposited for collection, he, the partner, 
believed that the debtor had sufficient available assets to pay 
all his debts, and to leave him a good surplus.

Beyond all doubt, the debtor was then insolvent; and it does 
not appear that the respondents or the active partner made any 
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inquiries as to his pecuniary standing, except of the national 
bank, where he was owing $1,700, and of the debtor and 
the depositary of the notes and accounts assigned as col-
laterals ; and they admit in the answer that their partner, in 
order to perfect the arrangement, found it necessary to hold 
out the inducement to the debtor, that, if he did not pay or 
secure what he owed the firm, they would be obliged to sue 
their claim, and collect the same by due process of law. Aided 
by such inducements, the partner succeeded, and was permitted 
to take enough of the debtor’s notes and accounts to pay the 
claim of the firm in full, and the expenses of collecting the 
notes and accounts, with the understanding that the excess, if 
any, should be delivered back to the debtor. Times became 
hard with the debtor early in May preceding the arrangement, 
as appears by the correspondence exhibited in the record, from 
which it may reasonably be inferred that the firm were re-
solved to obtain security, or to enforce payment by legal pro-
ceedings.

Insolvency, in the sense of the Bankrupt Act, means that the 
party whose business affairs are in question is unable to pay 
his debts as they become due, in the ordinary course of his 
daily transactions ; and a creditor may be said to have reason-
able cause to believe his debtor to be insolvent when such a 
state of facts is brought to his notice respecting the affairs and 
pecuniary condition of his debtor as would lead a prudent man 
to the conclusion that the debtor is unable to meet his obliga-
tions as they mature, in the ordinary course of his business. 
Buchanan v. Smith, 16 Wall. 308; Toof et al. v. Martin, 13 id. 40.

Reasonable cause for such a belief cannot arise unless the 
fact of insolvency actually existed; but if it appears that the 
debtor giving the preference was actually insolvent, and that 
the means of knowledge were at hand, and that such facts and 
circumstances were known to the creditor securing the prefer-
ence as clearly ought to have put a prudent man upon inquiry, 
it must be held that he had reasonable cause to believe that the 
debtor was insolvent, if it appears that he might have ascer-
tained the fact to be so by reasonable inquiry. Scammon v.

N. B. Reg. 263 ; Wilson v. City Bank, 17 Wall. 487.
Witnesses were examined, the parties were heard, and the 
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court entered a decree in favor of the complainant; and the 
respondents appealed to this court.

Certain important findings of fact are set forth in the inter-
locutory decree, as follows: 1. That the debtor, on the 8th of 
December, 1869, was insolvent. 2. That the respondents then 
and there had reasonable cause to believe that he was insolvent, 
and that the assignment of notes and accounts set forth in the 
answer was made by the debtor when insolvent, and with a 
view to give a preference to the respondents as his creditors, 
and that they then and there had reasonable cause to believe 
that the assignment was made in fraud of the provisions of .the 
Bankrupt Act.

Suffice it to say that the proofs and the admissions contained 
in the answer are sufficient to show that the findings of the 
Circuit Court are correct, and that the decree there rendered 
should be affirmed, unless the defences set up in the plea, or 
some one of them, can be sustained. Defences of the kind 
are not waived by filing an answer to the merits. They were 
all presented in one plea, but they will be separately consid-
ered in the reverse order from which they are set forth in the 
plea.

1. Suits may be instituted and prosecuted to final judgment 
by- an assignee in bankruptcy to recover the assets of the bank-
rupt in the Circuit or District Court in a district other than 
that in which the decree in bankruptcy was entered, which is 
all that need be said in response to the objection that the Dis-
trict Court, where the suit in this case was commenced, had no 
jurisdiction to maintain the suit. Shearman v. Bingham, 7 N. B. 
Reg. 490 ; Lathrop, Assignee, v. Drake et al., 91 U. S. 516.

2. Assignees have two years from the time the cause of 
action accrued within which to enforce such a claim, and, inas-
much as the suit in the court below was instituted within that 
time, the plea of limitation must be overruled. 14 Stat. 518.

3. Suppose'that is so, still it is insisted by the respondents 
that the notes, accounts, and property were not assigned to 
them within four months before the petition in bankruptcy was 
filed in the District Court by the insolvent debtor. Both 
parties agree that the petition in bankruptcy was filed Apiil 8, 
1870, and it appears both by the bill of complaint and the plea 
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filed by the respondents that the notes, accounts, and property 
were assigned by the bankrupt to the respondents the 8th of 
December of the preceding year. Undisputed as the facts are, 
the decision must turn upon the construction of the Bankrupt 
Act. 14 Stat. 534; Rev. Stat., sect. 5128.

Taken literally, it might be suggested that the phrase, “ four 
months before the filing of the petition,” would exclude the day 
the petition was filed, fractions of a day being forbidden in 
such a computation; nor would it benefit the respondents if 
the rule prescribed by sect. 5013 of the Revised Statutes 
should be applied, which is, that in all cases in which any par-
ticular number of days is prescribed in that title, or shall be 
mentioned in any rule or order of court, or general order, which 
shall at any time be made under the same for the doing of any 
act, or for any other purpose, the same shall be reckoned, in 
the absence of any expression to the contrary, exclusive of the 
first and inclusive of the last day.

Where the phrase to be construed does not contain any ex-
pression to the contrary, the enactment is that that rule shall 
aPply, leaving it to be understood that the phrase to be con-
strued may contain words prescribing its own rule in that re-
gard, and that if it contains any inconsistent expression to the 
contrary, that the rule prescribed in that section shall not nec- 
cessarily control the meaning of the phrase to be construed.

Apply that qualification to the rule prescribed in sect. 5013, 
and still it might be suggested that the meaning of the phrase, 
“ within four months before the filing of the petition,” is en-
tirely consistent with that rule.

Unless the day when the notes, accounts, and property were 
assigned, and the day when the petition in bankruptcy was 
filed, are both included in the computation, the defence fails, 
and the complainant is entitled to an affirmance of the decree. 
Neither argument nor authority is found in the brief of the re-
spondents supporting any such rule of construction, and it is 

elieved that no decided case can be referred to, where such a 
theory was ever adopted. Decided cases may be found in which 
it is held, where an act is required by statute to be done a cer-
tain number of days at least before a given event, that the time 
must be reckoned, excluding both the day of the act and that of 
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the event. The Queen v. The Justices, 8 Ad. & E. 173; Mitchell 
v. Foster, 12 id. 172; Zouch v. Empsey, 4 B. & Aid. 522.

Search has been made in vain for a decided case in which it 
is held that both the day of the act and the day of the event 
shall be included in the computation, in order to ascertain the 
specified period of time. Cases may be found in which it is 
held, that, where the computation is to be made from an act 
done, the day on which the act is done is to be included. Ar-
nold v. United States, 9 Cranch, 120.

Exceptions undoubtedly exist to that rule, and it must be 
admitted that there are many cases in which it is held that the 
last day is included and that the first is excluded.

Speaking of the conflict of judicial decision upon the subject, 
Lord Mansfield said that the cases for two hundred years had 
only served to embarrass a point which a plain man of common 
sense and understanding would find no difficulty in construing, 
and he came to the conclusion that courts of. justice ought to 
construe the words of parties so as to effectuate their deeds and 
not destroy them, and that “ from the date ” may, in popular 
use and even in strict propriety of language, mean either inclu-
sive or exclusive. Pugh v. Leeds, Cowp. 714.

Special reference was made to that decision in the case of 
Griffith v. Bogert, 18 How. 158, in which this court held to the 
effect that the general rule is to treat the day from which the 
period of time is to be calculated, or terminus a quo, as inclusive, 
and they applied that rule in the decision of that case; but 
they remarked in the opinion that “ every case must depend on 
its own circumstances.” Thirty years before that, the Supreme 
Court of New York decided that it was the practice of that 
court, where an act is to be done within a specified number of 
days, to consider the day on which notice is given and the day 
on which the act is to be done, the one inclusive and the other 
exclusive, without any particular designation that the one or 
the other shall be exclusive. Gillespie n . White, 16 Johns. 
(N. Y.) 120.

Three of the courts of England, — to wit, the King s Bene , 
the Common Pleas, and the Exchequer, — forty-five years ago, 
adopted the following rule to regulate the practice in those 
courts : “ That, in all cases in which any particular number o 
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days, not expressed to be clear days, is prescribed by the rules 
or practice of the courts, the same shall be reckoned exclu-
sively of the first day and inclusively of the last day, unless 
the last day shall happen to ” be dies non in legal contemplation. 
8 Bing. 307.

Repeated attempts have been made to settle the question, 
but different rules still prevail in different jurisdictions.

Due weight in every case should be given to the words of 
the phrase to be construed, and by so doing many of the reported 
cases otherwise seemingly inconsistent may be satisfactorily 
reconciled. Still it must be admitted that it is difficult, if not 
impossible, to deduce from the reported decisions any rule which 
will apply in all cases, nor is it necessary to make the attempt 
m this case, as the court is unanimously of the opinion that the 
day the petition in bankruptcy was filed must be excluded in 
making the computation, and that the decree of the Circuit 
Court is correct. Rev. Stat., sect. 5013. Decree affirmed.

-¿Etna  Life  Insu ran ce  Comp any  v . Franc e .

1. The relationship between a party and another for whose benefit he effects an 
insurance upon his life, if a good and valid consideration in law for any gift 
or grant, furnishes no ground for the imputation that the transaction was 
by way of cover for a wager policy.

2. A policy of insurance, taken out by a man upon his life for the benefit of his 
sister, who has no insurable interest in his life beyond that of relationship, 
is not void; and it is immaterial what is the arrangement between them for 
the payment of the premiums.

3. Where, as in this case, the policy makes the declaration, the questions set 
forth in the proposal and the answers to them, a part of the contract, and 
declares, that, if they are found in any respect to be false and fraudulent, 
it shall be void, the court below did not err in charging the jury, that, 
where the answers were qualified by the statement of the applicant that 
they were as nearly correct as he could remember, the right to recover 
would not be defeated, unless the jury were satisfied that the answers, or 
some of them, were untrue in any respect materially affecting the risk, and 
that the assured knew of their incorrectness.

Erro r  to the Circuit Court of the United States for the 
Eastern District of Pennsylvania.

The facts are stated in the opinion of the court.
VOL. IV. 36
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Mr. Samuel C. Perkins for the plaintiff in error.
Mr. Nathan PL. Sharpless, contra.

Mb . Just ice  Bra dl ey  delivered the opinion of the court.
This action was brought by David France and Lucetta P., 

his wife, to recover the amount of a policy of insurance for 
$10,000, issued by the JEtna Life Insurance Company on the 
life of Andrew J. Chew, of Philadelphia, dated Sept. 13, 1865, 
and payable to the said Lucetta, who was Chew’s sister.

The proposals for the insurance, made out upon one of the 
printed blanks of the company, were signed by both Chew and 
Mrs. France. The following is a copy of the introductory part 
of the policy: —

“ This policy of insurance witnesseth, that the -Etna Life Insur-
ance Company, in consideration of the sum of $243.50, to them in 
hand paid by Andrew J. Chew, for the benefit of Lucetta P. France, 
his sister, and of the annual premium of $243.50, to be paid to said 
company on or before the thirteenth day of September in every 
year during the continuance of this policy, do assure the life of 
Andrew J. Chew, of Philadelphia, in the county of Philadelphia, 
State of Pennsylvania, in the amount of $10,000 for the term of his 
life.

“ And the said company do hereby promise and agree to and 
with the said assured, her executors, administrators, and assigns, well 
and truly to pay, or cause to be paid, the said sum insured to the 
said assured, her executors, administrators, or assigns, within ninety 
days after due notice and proof of the death of the said Andrew J. 
Chew, and in either case all indebtedness of the party to the com-
pany shall be deducted from the sum insured. If any notes given 
by the said Andrew J. Chew for any portion of the cash part of 
premium on the within policy for any current year shall mature and 
not be paid, the policy shall become void from that date, and all 
payments of premium thereon forfeited to said company.

The policy, amongst other things, contained the following 
stipulation: —

“ And it is also understood and agreed to be the true intent and 
meaning hereof, that if the proposal, answers, and declaration made 
by the said Andrew J. Chew, and bearing date the thirteenth day 
of September, 1865, and which are hereby made part and parcel o 
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this policy as fully as if herein recited, and upon the faith of which 
this agreement is made, shall be found in any respect false or fraudu-
lent, then and in such case this policy shall be null and void.”

The trial resulted in a verdict and judgment for the plain-
tiffs. The defendant sued out this writ of error.

Numerous exceptions were taken, on which errors are as-
signed here ; but they are all reducible to two heads, or grounds 
of defence, viz.: 1. Want.of insurable interest in Lucetta P. 
France; 2. Misrepresentation and breach of warranty as to the 
age and health of said Chew. It is insisted that the rulings 
and charge of the court below on these points were erroneous.

First, On the question whether Lucetta P. France had an 
insurable interest in the life of Chew, the conceded facts are 
that she was his sister, as stated in the policy; that, at the 
time the policy was issued, she was married to the other plain-
tiff, David France, and in no way dependent on her brother for 
her support; that the latter was earning his living as a ladies’ 
shoemaker, and was of small means. Evidence was given tend-
ing to show that Mrs. France had, at different times, loaned 
money to her brother to an amount of some $2,000, and lent 
him $400 more in September, 1865; that a previous policy of 
like amount with the present had been obtained of the defend-
ant company on Chew’s-life for his sister’s benefit in June of 
the same year, and that at the time of issuing the policy now in 
suit he was unmarried, but was engaged to be married, and was 
in fact married the next day. The policy, as well as the several 
receipts for the annual premiums, signed by the secretary of the 
company, and countersigned by its agent in Philadelphia, all 
acknowledge that said premiums were received from Chew.

The construction given to the policy by the court below was, 
that it was a contract between the company and Chew for an 
assurance of his life, with a stipulation and agreement that the 
money should be paid to his sister; and the court held that 
such a policy is sustainable at law on account of the nearness 
°f the relationship between the parties, and especially as Mrs. 

rance, at the time the insurance was effected, was one of 
ew s next of kin, prospectively interested in his estate as a 

istributee. We concur in the construction of the policy made 
y the court, and in the validity of the transaction. As held 
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by us in the case of the Connecticut Mutual Life Insurance Com-
pany v. Schaefer, supra, p. 457, any person has a right to pro-
cure an insurance on his own life and to assign it to another, 
provided it be not done by way of cover for a wager policy; 
and where the relationship between the parties, as in this case, 
is such as to constitute a good and valid consideration in law 
for any gift or grant, the transaction is entirely free from such 
imputation. The direction of payment in the policy itself is 
equivalent to such an assignment.

The insurance company gave in evidence three promissory 
notes given by Lucetta P. France herself for part of the last 
three premiums paid on the policy, and requested the court to 
charge, that if the jury believed that the premiums on the policy 
were paid by Lucetta P. France, whether in cash or by her notes, 
there was evidence from which they could find that the appli-
cation for insurance was made and the policy in question taken 
out by her for her own benefit; and, if such was the case, she 
must show an insurable interest in the life of her brother, 
beyond that of mere relationship, before she could recover. 
The court refused so to charge; and, we think, rightly. Waiving 
the question, whether, merely as sister of Chew, Mrs. France 
could have effected in her own name an insurance on his life, 
without its being obnoxious to the charge of a wager policy, the 
evidence was incompetent to prove the fact sought to be proved 
by it. The company, when taking the notes in question, ac-
knowledged the premiums to have been received from Chew, 
and was estopped from going behind its own admission, under 
the circumstances of the case. The contract of insurance, as 
correctly construed by the court, was made with Chew; and 
the relationship of the parties was such as to divest the assign-
ment of the policy or the direction of its payment to his sister 
of all semblance of a wagering transaction. Under the circum-
stances, it matters not if the money or notes required for paying 
the premium did come from Mrs. France; at most, it was by 
way of advance on her brother’s account, and on his contract 
He had a right to take out a policy on his own life for his sister s 
benefit; and she had a right to advance him the necessary means 
to do so. As between strangers, or persons not thus nearly con 
nected, such a transaction would be evidence to go to the jury» 
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from which, according to the circumstances of the case, they 
might or might not infer that it was mere gambling. But as 
between brother and sister, or other near relations, desirous of 
thus providing for each other, and, as said by Chief Justice 
Shaw, presumed to be actuated by “considerations of strong - 
morals, and the force of natural affection between near kindred 
operating often more efficaciously than those of positive law ” 
(Loomis v. Eagle Life Ins. Co., 6 Gray, 399), the case is 
divested of that gambling aspect which is presented where 
there is nothing but a speculative interest in the death of an-
other, without any interest in his life to counterbalance it. 
On this ground we hold, that where, as in this case, a brother 
takes out a policy on his own life for the benefit of his sister, 
it is totally immaterial what arrangement they choose to make 
between them about the payment of the premiums. The policy 
is not a wager policy. It is divested of those dangerous ten-
dencies which render such policies contrary to good morals. 
And as the company gets a perfect quid pro quo in the stipulated 
premiums, it cannot justly refuse to pay the insurance when 
incurred by the terms of the contract.

Second, The other exceptions relate to alleged misrepre-
sentations by Chew in the proposal for insurance. The policy 
makes the proposal and the answers to the questions therein 
a part of the contract, and declares that if they shall be found 
in any respect false or fraudulent, the policy itself shall be void. 
Among the questions are' the following, with the answers given 
to each respectively: —

“ ‘ 4. Place and date of birth of the party whose life is to be 
insured?’ Ans. ‘Born in New Jersey, in 1835.’

“ ‘ 5. Age and next birthday ? ’ Ans. ‘ Thirty years, Oct. 28, as 
near as I can recollect.’

“ ‘ 11. Has the party ever had any of the following diseases; if 
so, bow long, am] to what extent: palsy, spitting of blood, con-
sumption, asthma, bronchitis, diseases of the lungs, . . . rupture, 
convulsions, &c. ? ’ Ans. ‘ None.’

“‘12. Is the party subject to habitual cough, dyspepsia, &c. ?’ 
Ans. ‘No.’

“‘ 13. Has the party had, during the last seven years, any severe 
disease ? If so, state the particulars, and the name of the attending 
physician. Ans. ‘No.’”
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The answers were followed by this qualification : “ The above 
is as near correct as I remember.”

The defendant offered evidence tending to show that Chew, 
at the time of the application, would have been thirty-five or 
thirty-seven years old at his next birthday, instead of thirty, 
and that he was born Oct. 28, 1828 ; and that he had been 
ruptured from infancy, and so continued up to the date of the 
application, and wore a truss; and that he had had consump-
tion, or some disease of the lungs; and that he was subject 
to habitual cough and dyspepsia; and had been attended by 
physicians for severe disease within seven years; and that he 
knew all of these matters at the time of the application. 
Counter evidence was given on the part of the plaintiffs. 
Among the proofs of death was an affidavit of the widow of 
Chew, stating that he was born Oct. 28, 1828, which defendant 
relied on as to the point of age. Mrs. France denied all 
knowledge of the papers received by defendant as proof of loss, 
except her own affidavit; and as to the alleged rupture, called, 
amongst others, Dr. Lewis, as an expert, and proposed to him 
the question, whether the existence of a reducible rupture m a 
subject of life assurance in his opinion appreciably increased 
the risk of the underwriters ? The question was objected to, 
but allowed.

The defendant asked the court to charge, that if any of the 
answers were untrue, in whole or in part, the verdict must 
be for the defendant. The court charged that the truth or 
falsehood of the answers materially affected the risk; but 
added: —

“But the answers here are qualified by the words appended 
at the foot of the application, ‘the above is as near correct as I 
remember,’ which are applicable to all the statements made by the 
assured. He must be understood, therefore, as stipulating only for 
the integrity and approximate accuracy of his answers, and not for 
their absolute verity. Without this qualification, substantial error 
in any of his answers would avoid the policy, irrespective of his 
motive, because he warranted their truth ; with it, the plaintiffs 
right to recover will not be defeated, unless it appears that some 
one o the answers was consciously incorrect.

“ To avoid the policy, then, the jury must be satisfied that the 
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answers, or some of them, were untrue in any respect materially 
affecting the risk, and that the assured knew of their incorrect-
ness.”

And, in particular, as to Chew’s representation of his age, 
the court charged, “ that if he knew, or had reason to believe, 
that the year of his birth, as stated in the answer, did hot 
correctly indicate his age, the policy is void, and the plaintiffs 
are not entitled to recover.”

We think the qualification made by the court was entirely 
justified by the form in which the answers were given. If the 
company was not satisfied with the qualified answer of the 
applicant, they should have rejected his application. Having 
accepted it, they were bound by it.

As to the diseases inquired about, the court charged substan-
tially to the same effect; namely, that the answers called for 
were material, and if untrue, and Chew knew or had reason 
to believe them so, the policy was void. As to the alleged 
rupture, in particular, the court said: —

“ If, however, it appears that the rupture had been completely 
reduced, so that its effects had entirely passed away, and it had 
ceased to affect his health or impair his capacity to take fatiguing 
and prolonged exercise, the jury will determine whether the answer 
is untrue as nearly as he could remember. On the other hand, if 
the rupture had not been cured, it is hardly presumable that he 
could have forgotten it at the time of the application; and if the 
jury so find, it was his duty to disclose the fact that he had been 
afflicted with this disease, and his negative answer will avoid the 
policy.”

And so of the rest. We think the charge was a fair one, and 
gave the defendant the full benefit of any falsity contained in 
the answers given by the applicant. Under the charge as 
given, we do not see how the evidence of the physician, even if 
irrelevant, could injure the defendant.

Other points were raised, but it is unnecessary to discuss 
t em. I com a careful examination of the whole case, as pre-
sented, we are satisfied that there is no error in the record.

Judgment affirmed.
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Merr ill  v . Yeoman s .

Letters-patent No. 90,284, issued to Joshua Merrill May 18, 1869, for improved 
manufacture of deodorized heavy hydrocarbon oils, construed and held to be 
good for the superheating coil, with its steam-pipe, &c., referred to in the 
second claim of the specification, and for the described process by which the 
oil is deodorized, but not for the product of that process.

Appe al  from the Circuit Court of the United States for the 
District of Massachusetts.

This is a suit by Joshua Merrill, for an infringement of 
letters-patent No. 90,284, issued to him May 18, 1869, for im-
proved manufacture of two deodorized heavy hydrocarbon oils. 
The court below round that there was no infringement by the 
respondents, and dismissed the bill; whereupon the complainant 
appealed here. *

Mr. Charles M. Reed and Mr. Chauncey Smith for the ap-
pellant.

Mr. Causten Browne, contra.

Mr . Just ice  Mill er  delivered the opinion of the court.
The appellant in this case, who was complainant in the 

Circuit Court, obtained a patent, in May, 1869, for a new and 
useful invention, which relates to the heavy hydrocarbon oils; 
and he sued the appellees, who were defendants in that court, 
for an infringement of his patent.

The defendants were dealers in oils, and not manufacturers 
of them. If the appellant’s patent was for a new oil, the prod-
uct of a mode of treating the oils of that character which he 
describes in his application, the defendants may be liable; for 
they bought and sold, without license or other authority from 
him, an oil which is proved to be almost if not quite identical 
with the one which he produced. If, however, appellant s pat-
ent is only for the mode of treating these oils invented and 
described by him, — in other words, for his new process of making 
this new article of hydrocarbon oil, — then it is clear the defend-
ants have not infringed the patent, because they never used tha 
process, Q,r any other, for they manufactured none of the oils 
which they bought and sold.
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The counsel for appellant here maintain that his patent is 
for the new article, and is not for the process, though he de-
scribes it fully, by which that article is produced. The appel-
lees insist, with equal earnestness, that the patent is exclusively 
for the process by which the new oil is made.

The issue thus presented must be decided solely upon a 
correct construction of the plaintiff’s patent, and the accom-
panying specifications, in which, as required by the act of Con-
gress, he makes the statement of his invention.

No such question could have arisen if appellant had used 
language which clearly and distinctly points out what it is that 
he claims in his invention.

We use the word “ claim ” as distinct from “ description.” It 
must be conceded that the appellant’s specification describes with 
minuteness and precision both the instrumentality and the pro-
cess by which he makes the oil in question. And in regard to 
a part of the apparatus which he uses, he makes a distinct claim 
for its invention ; and that is not in dispute here. He also 
describes with fulness and accuracy the process of distillation 
by which he produces this oil. He gives the temperature to be 
used, the mode of heating, the degree of rapidity or delay to be 
used in distilling, the introduction, and the advantage of that 
introduction, of superheated steam into contact with the oils to 
be distilled during the process.

He also describes, though in short terms, the article produced, 
the main feature of which he declares to be its freedom from 
the offensive odor which, before his invention, seemed to be an 
inseparable quality of those oils ; and he mentions some of the 
moie important uses to which this deodorized oil is applicable 
in the arts.

It is fairly to be inferred from this statement, that, if all which 
is described as new in these specifications is really so, the in-
ventor has a right to a patent for three inventions : —

. For a modification or improvement in the distilling ap-
paratus.

2. For a new process or mode of distilling heavy hydrocarbon 
01 s, by which they are deprived of their offensive odors.

8. For the product of this new process of distillation ; namely, 
e deodorized heavy hydrocarbon oils fitted for use in the arts.
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When a man supposes he has made an invention or discovery 
useful in the arts, and therefore the proper subject of a patent, it 
is, nine times out of ten, an improvement on some existing article, 
process, or machine, and is only useful in connection with it. 
It is necessary, therefore, for him, in his application to the Pat-
ent Office, to describe that upon which he engrafts his invention, 
as well as the invention itself; and, in cases where the invention 
is a new combination of old devices, he is bound to describe 
with particularity all these old devices, and then the new mode 
of combining them, for which he desires a patent. It thus oc-
curs that, in every application for a patent, the descriptive part 
is necessarily largely occupied with what is not new, in order to 
an understanding of what is new.

The act of Congress, therefore, very wisely requires of the 
applicant a distinct and specific statement of what he claims 
to be new, and to be his invention. In practice, this allegation 
of the distinct matters for which he claims a patent comes at 
the close of the schedule or specification, and is often accom-
panied by a disclaimer of any title to certain matters before 
described, in order to prevent conflicts with pre-existing patents.

This distinct and formal claim is, therefore, of primary im-
portance, in the effort to ascertain precisely what it is that is 
patented to the appellant in this case.

In this part of his application he makes two separate claims, 
the second of which relates to a modification of the distilling 
apparatus, and is not in dispute here. Turning our attention 
to the first claim, we are compelled to say that the language is 
far from possessing that precision and clearness of statement 
with which one who proposes to secure a monopoly at the ex-
pense of the public ought to describe the thing which no one 
but himself can use or enjoy, without paying him for the priv-
ilege of doing so. It is as follows: —

“ I claim the above-described new manufacture of the de-
odorized heavy hydrocarbon oils, suitable for lubricating and 
other purposes, free from the characteristic odors of hydro-
carbon oils, and having a slight smell like fatty oil, from hydro-
carbon oils, by treating them substantially as is hereinbefore 
described.” The word “ manufacture ” in this sentence is one 
which is used with equal propriety to express the process o 
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making an article, or the article so made. “ The manufacture 
of hydrocarbon oils ” means primarily the making of hydro-
carbon oils. It may mean the thing made also. Are there 
other words in the sentence calculated to throw light on the 
meaning of this chie ?

‘51 claim the above-described new manufacture of hydro-
carbon oils, ... by treating them substantially as hereinbefore 
described.” It seems to us that the most natural meaning of 
these words is, that “I claim this new mode of manufacturing 
hydrocarbon oils, by treating them as hereinbefore described.” 
This is the meaning which would first suggest itself to the 
mind. If the product is meant, the words “ by treating them 
substantially as hereinbefore described ” are useless. They are 
not only useless, but embarrassing; for, by the well-settled 
rules of construing all instruments, some importance must be 
attached to them; and, if they are to be regarded at all, they 
must either refer to the process of making the oils for which 
the applicant is claiming a patent, or they are intended to limit 
his claim for a patent for the product to that product only, 
when produced by treating the oils in the manner before 
described.

The counsel for appellant disclaim this latter construction, 
and allege that the patent covers the oil described, by what-
ever mode it may be produced. It is necessary to insist on 
this view, because it is made to appear in the case that the oils 
sold by defendants were produced by a process very different, 
from that described by appellant.

We can see no reason why the applicant for the patent, if 
he had in his mind a claim for the article produced, should 

ave intended so to limit his claim. If the article was the dis-
covery which he sought the exclusive right to make, use, and 
sell, he was entitled to that monopoly, however produced.

If, however, he had in his own mind only a claim for the 
process of manufacture by which the article was made, then 

is reference to the mode of treating the oils from which it 
came was evidently proper and intelligible.
th ^an^ua^e the specifications aids us in construing 
“ It t  sentence next preceding this claim, he says:

W1 1 also be evident to those skilled in the art that my 
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invention will be used, if the above-mentioned process be 
worked, to produce the deodorized heavy oils above described 
from distilled hydrocarbon oils,” &c. It is very clear that 
what he here calls his invention is a thing which produces the 
deodorized oils, and not the oil itself. So again he says: “ From 
the above it will be obvious that my invention consists in pro-
ducing heavy hydrocarbon oils, suitable for lubricating and 
other purposes, and free from the characteristic odor, by distil-
ling from them the volatile matter from which objectionable 
odors arise.” Again he says: “ In carrying on my new manu-
facture of deodorizing heavy oils with this apparatus, I place 
the oil to be deodorized in the still, and heat it by the fire be-
neath to the required temperature to commence the operation, 
the steam being shut off from the coil, and the outlet cock 
being opened to admit of the expulsion of any water from with-
in the coil.” Here the word “ manufacture ” is used in the 
sense of the word “ process,” — a word which could be substi-
tuted for it, without a shade of change in the meaning. As it 
can here mean nothing else but process, we have a definition of 
the meaning to be attached to it in other parts of the same 
paper, if that meaning were otherwise doubtful.

But, apart from these verbal criticisms, — all of which are 
just, and tend strongly to show what was the invention claimed 
by appellant, — it is impossible to read the four printed pages 
of specifications, in which appellant minutely describes his in-
vention, without observing that they are almost wholly directed 
to the apparatus, the mode of using it, and the peculiar process 
of distillation, by which the more volatile parts of the heavy 
oils, which contain the offensive odors, are separated from the 
main body of the oil, pass over in that process, and leave the 
remainder free from this great drawback in its use in the arts. 
Why should this be so, if the applicant for the patent was only 
looking to the products as his invention, — the deodorized 
heavy hydrocarbon oils ? If the oil alone was to be patented, 
by whatever process made, this elaborate description of one 
particular process was unnecessary.

A strong appeal is made by counsel to give the appellant the 
benefit of a liberal construction in support of the paten . 
Cases are cited in which this court has held that, rather than 
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defeat a patent where it appears that a valuable invention has 
really been made, this court, giving full effect to all that is 
found in the application on which the Patent Office acted, will 
uphold that which was really invented, and which comes with-
in any fair interpretation of the patentee’s assertion of claim.

We are not disposed to depart from this rule in the present 
case. There is no question here but that the patent is good 
for the second claim, — for the superheating coil, with its 
steam-pipe, &c.; and we are all of opinion that it is good for 
the process of distillation described in the specifications, by 
which the heavy hydrocarbon oils are deodorized. It is, there-
fore, a valid patent for two important matters, well set forth 
and described. If the patentee is also entitled to a patent for 
the product of this distillation, and has failed, as we think he 
has, to obtain it, the law affords him a remedy, by a surrender 
and reissue. When this is done, the world will have fair notice - 
of what he claims, of what his patent covers, and must govern 
themselves accordingly.

The growth of the patent system in the last quarter of a 
century in this country has reached a stage in its progress 
where the variety and magnitude of the interests involved re-
quire accuracy, precision, and care in the preparation of all the 
papers on which the patent is founded. It is no longer a 
scarcely recognized principle, struggling for a foothold, but it 
is an organized system, with well-settled rules, supporting itself 
at once by its utility, and by the wealth which it creates and 
commands. The developed and improved condition of the 
patent law, and of the principles which govern the exclusive 
rights conferred by it, leave no excuse for ambiguous language 
or vague descriptions. The public should not be deprived of 
rights supposed to belong to it, without being clearly told what 
it is that limits these rights. The genius of the inventor, con-
stantly making improvements in existing patents, — a process 
which gives to the patent system its greatest value, — should 
not be restrained by vague and indefinite descriptions of claims 
in existing patents from the salutary and necessary right of 
improving on that which has already been invented. It seems 
0 us that nothing can be more just and fair, both to the pat-

entee and to the public, than that the former should understand, 
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and correctly describe, just what he has invented, and for what 
he claims a patent.

In consistency with these views, we are of opinion that the ap-
pellant in this case has described and claimed a patent for the 
process of deodorizing the heavy hydrocarbon oils, and that he 
has not claimed as his invention the product of that process.

Decree affirmed.
Mr . Just ice  Clif for d  dissenting.
I dissent from the opinion and judgment in this case, upon 

the ground that the invention, when the claim is properly con-
strued, is an invention of the described new manufacture, and 
not, as decided by a majority of the court, merely for the 
process.

Relief  Fire  Insu ran ce  Company  of  New  York  v . Shaw .

1. Unless prohibited by statute or other positive regulation, a valid contract of 
insurance can be made by parol.

2. There is nothing in the charter of the plaintiff in error, nor in c. 196, sect. 1, 
of the acts of Massachusetts for 1864, which prohibits it from entering into 
such a contract in that State.

Erro r  to the Circuit Court of the United States for the 
District of Massachusetts.

Mr. J. Gi. Abbott for the plaintiff in error.
Mr. E. F. Hodges, contra.

Mr . Jus tice  Bradley  delivered the opinion of the court.
The principal question in this case is, whether a parol con-

tract of insurance, made on behalf of the plaintiff in error by 
its agent in the city of Boston, was valid.

That a contract of insurance can be made by parol, unless 
prohibited by statute, or other positive regulation, has been too 
often decided to leave it an open question. That it is no 
usually made in this way is no evidence that it cannot be so 
made. To avoid misunderstandings in a contract of such im 
portance and complexity, it is undoubtedly desirable that it 
should always be in writing; and such is the requirement o 
many codes of commercial law. But the very existence of t e 
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requirement shows that it was deemed necessary to make it. 
The question came before the Supreme Judicial Court of Mas-
sachusetts in 1860, on a contract made under circumstances 
very nearly similar to those of the present case; and it was 
adjudged that a parol contract of insurance can be made. 
Sanborn v. Firemen's Insurance Co., 16 Gray, 448. The court 
in that case says: —

“No principle of the common law seems to require that this con-
tract, any more than other simple contracts made by competent par-
ties upon a sufficient consideration, should be evidenced by a writing. 
No statute of Massachusetts contains such a requirement. Upon 
principle, therefore, we can find no authority in courts to refuse to 
enforce an agreement which the parties have made, if sufficiently 
proved by oral testimony.’*

This decision being directly in point, and being made by the 
highest court of the State where the present contract was made, 
is entitled to the highest consideration. The Court of Appeals 
of New York held the same doctrine in 1859, in the case of 
The Trustees of the First Baptist Church v. Brooklyn Fire In-
surance Co., 19 N. Y. 305. Judge Comstock, delivering the 
opinion of the court, after briefly and accurately stating the 
history of policies of insurance, in regard to this point, says: —

“ The contract, as I have said, had its origin in mercantile law 
and usage. It has, however, become so thoroughly incorporated 
into our municipal system, that a distinction which denies the power 
and capacity of entering into agreements in the nature of insurances, 
except in particular modes and forms, rests upon no foundation. 
The common law, with certain exceptions, having regard to age, 
mental soundness, &c., concedes to every person the general capac-
ity of entering into contracts. This capacity relates to all subjects 
alike, concerning which contracts may be lawfully made, and it 
exists under no restraints in the mode of contracting, except those 
which are imposed by legislative authority. There is nothing in the 
nature of insurance which requires written evidence of the contract, 

o deny, therefore, that parol agreements to insure are valid would 
e simply to affirm the incapacity of parties to contract where no 

such ,incapacity exists, according to any known rule of reason or of 
law. See also May on Insurance, sects. 14-23, and Kelly v. Com-
monwealth Insurance Co., 10 Bosw. 82.
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We have been referred to the case of Cockerill v. Insurance 
Company, 16 Ohio, 148, in which it is held that a parol contract of 
insurance is not recognized as valid by the commercial law, but 
must be expressed in a written policy. We have also been 
referred to Duer on Insurance, p. 60, and to Millar on Insur-
ance, p. 30, which are to the same purport as the Ohio case. 
On examination of the books on maritime law, on which these 
authorities rely, we find that the requirement of a written 
policy, though almost if not quite universal in maritime codes, 
is always by positive regulation ; and we find those regulations 
as far back as the subject of insurance is discussed or legislated 
upon. But whilst this is true, the considerations referred to by 
Judge Comstock, in the New York case last cited, are unanswer-
able. And the numerous cases in which a parol contract for a 
policy of insurance has been sustained are conclusive that there 
is nothing in the nature of the subject which renders it insus-
ceptible of a parol agreement. And whilst a statutory regula-
tion requiring a writing may be very expedient, in the absence 
of such a statute it cannot be held that a parol insurance is 
void.

It is contended, however, that the present case is subject to, 
and is to be governed by, certain express relations, which take 
it out of the general rule of the common law. The charter of 
the defendant company is referred to as restraining its power to 
enter into contracts of insurance in any other manner than by 
a written instrument. The company was formed in 1856, under 
the General Fire Insurance Companies Act of New York, passed 
in 1853, by which any association proposing to be organized 
under its provisions was required to file a copy of its charter in 
the office of the comptroller, and therein “ set forth the name 
of the company, the place where its business should be located, 
the mode and manner in which the corporate powers granted 
by the act are to be exercised, &c.” The company in this case 
filed such a charter, by the first article of which it was declared 
as follows: —

“ The name of this company shall be the Relief Fire Insurance 
Company. The principal office for the transaction of its business 
shall be in the city of New York. Its purpose and business s a 
be by instrument, under seal or otherwise, to make insurance on 



Oct. 1876.] Rel ie f  Fire  Ins . Co ., et c ., v . Sha w . 577

dwelling-houses, stores, and all other kinds of buildings, and upon 
household furniture and other property, against loss or damage by 
fire,” &c.

By art. 5 it is declared that “ the president or other of-
ficer appointed by the board of directors, for the purposes 
aforesaid, shall be authorized, in the name and behalf of the 
company, and in. and by policy of insurance in writing to be 
signed by the president or other officer and secretary of the 
company, to make contracts of insurance with any person or per-
sons, or body politic or corporate, against loss or damage by fire,” 
&c. It is insisted that these articles are the company’s law of 
existence, and that it would be ultra vires for it to make parol 
contracts of insurance. But it is manifest that the article last 
quoted is merely affirmative as to what may be done by the 
officers in the usual course, and contains no negative clause that 
an insurance made otherwise than by a written policy shall be 
void. And the clause in the first article, which declares that 
the company’s “ purpose and business shall be by instrument, 
under seal or otherwise, to make insurance,” admits of a wider 
construction than that contended for. The words, “ by instru-
ment, under seal or otherwise,” may as well mean “ by sealed 
instrument or otherwise,” as to mean “by instrument, either 
under seal or otherwise.” The substantial power given by law 
to an association organized under it, is to make insurance against 
loss and damage by fire. The mode and form in which it shall 
make its contracts is not prescribed as an essential part of its 
being or mode of action. The expressions referred to are not 
of that character. They indicate, in language chosen by the 
company itself, and not by the legislature, the ordinary mode 
of conducting its business. After having, by its officers and 
agents, made a parol contract of insurance, and induced the 
insured party, acting in good faith, to rely on its engagements, 
it cannot be permitted to shelter itself behind any such am- 

iguous expressions in its charter, and claim to have a special 
statute of frauds for its own benefit. Substantially similar pro-
visions to those now relied on were contained in the charter of 
t e Firemen s Insurance Company in the case of Sanborn ; but 

o court held that they were merely enabling in their charac-
IV. gj
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ter, and not restrictive of the general power to effect contracts 
in any lawful and convenient mode. “We cannot think,” said 
Judge Hoar, delivering the opinion of the court, “ that a pro-
vision in the charter of an insurance company, authorizing con-
tracts authenticated by the signature of a particular officer, and 
without any words of restriction, should generally be construed 
to limit the powers of the company, and to prevent them from 
making contracts within the ordinary scope of their chartered 
powers. On the contrary, the phraseology of those statutes 
respecting the execution of policies should be regarded as con-
sisting simply of enabling words, not restraining the power 
which they confer to make contracts, of which the policies are 
the evidence.” 16 Gray, 454.

Substantially the same views were expressed by the Court of 
Appeals of New York, in the case of First Baptist Church v. 
Brooklyn Fire Insurance Co., 19 N. Y. 809-311.

But, besides all this, it is not perceived how the insured can 
be affected by these verbal minutiae in the charter of the com-
pany,without their being brought to his knowledge. The char-
ter is a document on file in the office of the comptroller of New 
York, in the city of Albany. A person dealing with the com-
pany, in Massachusetts cannot be expected to know its precise 
terms. It holds itself out to be an insurance company, author-
ized to take risks against losses by fire, and by its officers and 
agents assumes to act in the same manner as other insurance 
companies do. However it may expose itself to be questioned 
by the government which created it, for exceeding the precise 
limits of the powers granted, it is estopped from eluding its 
obligations, incurred towards those who, in ignorance of these 
limits, contract with it in good faith, and upon the basis of the 
powers assumed by its recognized agents to exist.

It is contended, however, that there is a statute of Massachu-
setts which, in effect, requires that all contracts of insurance 
shall be in writing; namely, c. 196, sect. 1, of the acts o 
Massachusetts for 1864, which provides as follows:

“ In all insurance against loss by fire hereafter made by compa 
nies chartered or doing business in this Commonwealth, the condi 
tions of insurance shall be stated in the body of the policy; an 
neither the application of the insured nor the by-laws of the com 
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pany shall be considered as a warranty, or a part of the contract, 
except so far as they are incorporated in full into the policy, and 
appear on its face before the signatures of its officers.”

It is evident that the object of this statute was, not to pro-
hibit parol contracts of insurance, but to prohibit the practice 
of referring to a set of conditions not contained and set out in 
the policy, but embodied in some other paper or document. 
The statute was passed for the benefit of the insured, in order 
that they might not be entrapped by conditions to which their 
attention might never be called, and which they might inad-
vertently overlook and disregard, if they were not embraced in 
their policies. It applies in terms only to policies, that is, to 
written contracts of insurance; and has no application what-
ever to parol insurances. It does not prohibit them, nor affect 
them in any way.

Other points were taken by the plaintiff in error, to the 
effect that there was no evidence that the agent ever had au-
thority to make other than a written contract, or that a com-
pleted oral contract was ever made as stated in the declaration, 
or that the insurance company ever authorized its agent to dele-
gate to another the power to make insurance. An examination 
of the bill of exceptions shows that it does not contain all the 
evidence which was adduced. Whether the omitted portions 
would furnish any light on these points, we are unable to say. 
But we think that the evidence which is spread upon the rec-
ord was sufficient to go to the jury, and we see no error in the 
charge of the court in this behalf. The agent who acted in 
this case had been accredited as the general agent of the com-
pany in the Commonwealth of Massachusetts from the begin-
ning of 1870, and had, during all that time, been transacting 
the business of the company as such agent in the city of Bos-
ton. His mode of doing business was not materially different 
from that of other agents or companies. He had, during all 
that period, been assisted by a clerk or clerks, who attended to 
the business in his absence, — which the company must have 
known. These and other facts, sufficiently shown by the evi-
dence, entirely justify the charge of the court, and the finding 
of the jury is conclusive.

We see no error in the record. Judgment affirmed.
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Seitz  v . Mitc hel l .

1. The rule of equity practice, that when a defendant’s answer under oath ex-
pressly negatives the allegations of the bill, and the testimony of one person 
only affirms them, the court will not decree in favor of the complainant, does 
not extend to so much of the answer as is not directly responsive to the bill.

2. Purchases of real or personal property, made during coverture, by the wife 
of an insolvent debtor, are justly regarded with suspicion. She cannot 
prevail in contests between his creditors and her, involving their right to 
subject property so acquired to the payment of his debts, unless the pre-
sumption that it was not paid for out of her separate estate be overcome by 
affirmative proof.

8. The earnings of the wife while cohabiting with her husband are not, by the 
Revised Statutes relating to the District of Columbia, made her separate 
property. She can have them only by his gift, and it is not protected 
against his creditors.

Appe al  from the Supreme Court of the District of 
Columbia.

The facts are stated in the opinion of the court.
Mr. A. Gr. Riddle and Mr. Francis Miller for the appellant.
Mr. R. Ross Perry, contra.

Mr . Jus tice  Stro ng  delivered the opinion of the court.
The complainant in the court below sought to subject two 

pieces of real property in the city of Washington to the payment 
of several judgments recovered by the firm, of which he is the 
surviving partner, against George Seitz, one of the defendants. 
His bill alleges the recovery of those judgments, one on the ninth 
day of June and the other on the fourteenth day of December, 
1868, the issue of executions thereon, and returns of nulla bona 
made by the marshal. It alleges further, that George Seitz, on the 
thirteenth day of January, 1870, purchased from one Kendall lot 
No. 61 in square 448, in the city of Washington ; and, knowing 
of the judgments obtained against him, conspired with his wife, 
Mary E. Seitz, the other defendant, to delay and hinder the 
judgment creditor, by procuring the deed from Kendall to be 
made to the wife. The bill then charges that the deed was so 
made; that the purchase-money for the lot was paid by George 
Seitz with money earned by himself, to which his wife had no 
title whatever; and that a deed of trust was given to Kendall 
to secure a balance of unpaid purchase-money, which deed was 
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subsequently released to George Seitz and Mary E. Seitz. The 
entire purchase-money was $6,500.

The bill sets forth that the other lot, part of lot No. 1 in 
square 343, was purchased on the eighteenth day of October, 
1872, by George Seitz, from one William F. Mattingly, for the 
sum of $6,000, and that it was also conveyed to Mary E. Seitz. 
The purchase-money was paid, it is alleged, with money bor-
rowed from the Arlington Fire Insurance Company, and se-
cured by deed of trust of both properties, which money, the 
bill charges, George Seitz, and not Mary E. Seitz, is bound 
to pay.

This second conveyance is also averred to have been made to 
the wife, with intent to hinder, delay, and defraud the husband’s 
creditors; and the prayer of the complainant is that both lots 
may be subjected to the lien of the complainant’s judgments, 
and that a trustee may be appointed to sell the property for the 
satisfaction of said liens out of the proceeds of the sale, after 
paying all expenses thereof, and all prior liens.

Such is the case made by the bill. No discovery is asked 
and no interrogatories are propounded.

The answer admits the recovery of the judgments as charged, 
but denies that George Seitz purchased the property or paid 
for the same, or owned or advanced any money to pay for the 
same, and denies also all fraud. It avers, on the contrary, that 
Mary E. Seitz, in her own right, and in her own name, and for 
her sole and separate property, purchased the Kendall lot, and 
took the deed in her own name; that she paid the purchase-
money, to wit, $1,000 in hand and the balance on deferred time, 
all out of her own means and money earned and procured 
wholly by herself, and not from the said George, nor by or 
through him or his exertions ; and that he signed the notes for 
the deferred payments and joined in the deed of trust at the 
request of the vendor, and not because he had any interest in 
the transaction.

The answer further states that the property bought from 
Mattingly was purchased by the wife for herself in her own 
name and in her own right; that she negotiated the loan with 
the Arlington Fire Insurance Company; that the whole trans-
action was hers, and not that of her husband; that he had 
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nothing to do with it except as her agent, or to express his 
assent for the satisfaction of other parties. To this answer a 
general replication was put in, and evidence has been taken on 
behalf of the complainant. The defendants have rested on their 
answer alone.

The general rule of equity practice is, that when a defendant 
has, by his answer under oath, expressly negatived the allega-
tions of the bill, and the testimony of one person only has 
affirmed what has been negatived, the court will not decree in 
favor of the complainant. There is then oath against oath. 
In such cases there must be two witnesses, or one with corrob-
orating circumstances, to overbear the defendant’s sworn an-
swer. The reason for this is, that the complainant generally 
calls upon the defendant to answer on oath; and he is, there-
fore, bound to admit the answer, so far as he has called for it, 
to be prima facie true, and as worthy of credit as the testimony 
of any other witness. This rule, however, does not extend to 
averments in the answer not directly responsive to the allega-
tions of the bill, for the complainant has not called for them. 
It is always to be considered, therefore, when the rule is at-
tempted to be applied, how far the averments of the answer 
are responsive to what is alleged in the bill. In the case before 
us, the defendants’ answer denies that George Seitz purchased 
the Kendall lot, or paid for the same, or owned or advanced any 
money to pay for the same. So far it is responsive to the com-
plainant’s allegations. But the answer furnishes no evidence 
that the wife had any separate property, or any means or money 
of her own with which to pay the purchase-money of the lot 
conveyed to her. Nor do the proofs taken exhibit any such 
evidence. George Seitz and Mary his wife lived together. 
He carried on a bakery, and she attended to the duties of the 
house. There were four or five boarders in the house, paying 
monthly from $20 to $30 each. There is nothing to show that 
the wife had any opportunity for obtaining money except from 
her husband. Purchases of either real or personal property 
made by the wife of an insolvent debtor during coverture are 
justly regarded with suspicion, unless it clearly appears t a 
the consideration was paid out of her separate estate. . Such is 
the community of interest between husband and wife; sue 
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purchases are so often made a cover for a debtor’s property, 
are so frequently resorted to for the purpose of withdrawing 
his property from the reach of his creditors and preserving it 
for his own use, and they hold forth such temptations for fraud, 
that they require close scrutiny. In a contest between the 
creditors of the husband and the wife there is, and there should 
be, a presumption against her which she must overcome by 
affirmative proof. Such has always been the rule of the com-
mon law; and the rule continues, though statutes have modified 
the doctrine that gave to the husband absolutely the personal 
property of the wife in possession, and the right to reduce into 
his possession and ownership all her choses in action. Authori-
ties to this effect aré very numerous. In Gamber v. Gander, 
18 Penn. St. 306, a case where a wife claimed personal property 
against the insolvent estate of her deceased husband, it was said 
by the court: “ In the case of a purchase after marriage, the 
burden is upon the wife to prove distinctly that she paid for it 
[viz., the property purchased by her] with funds which were 
not furnished by the husband.” In Keeny v. Good, 21 id. 349, 
where the contest was between a wife and her husband’s cred-
itors, it was ruled that mere evidence that she purchased the 
property during the coverture is not sufficient to give her title ; 
that it must satisfactorily be shown that the property was paid 
for with her own separate funds, and that, in the absence of 
such evidence, the presumption is a violent one, that the hus-
band furnished the means of payment; and it was held that this 
rule applies to real as well as to personal estate. So in Walker v. 
Reamey, 36 id. 410, a contest respecting real estate, where the 
purchase was made by a wife in her name, and where the money 
paid upon the contract, so far as payment was shown, was paid 
y her, it was held that a married woman, claiming, in opposition 

to her husband’s creditors, property purchased after marriage, 
must show that she had received money “ by will or descent, 
conveyance or otherwise, and had invested it in the property 
claimed. It was also said not to be enough that she was seen 
in the frequent possession of money after the passage of the 
married-woman s act of the State, for in such case the presump-
tion is that it was the husband’s money. So in Parvin v. Cape- 
welly 9 Wright, 89, it was decided that the mere possession of 
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money by a wife is no evidence of her title in an action by a 
creditor of the husband, and when there is no evidence save 
possession, the jury should be instructed to find for the cred-
itor. Vide also Bradford’s Appeal, 5 Casey, 513, and Aurand v. 
Shaeffer, 7 Wright, 363. So property purchased by a married 
woman on credit, or with her earnings, has been held to be 
subject to the levy of an execution against her husband. Rob-
inson v. Wallace, 3 id. 129. All these decisions were made 
after the enactment of a statute giving to married women rights 
of property as against the husband and his creditors, at least as 
broad as any which exist in the District of Columbia. And 
similar decisions have been made in other States where like 
statutes have been enacted. Switzer v. Valentine, 4 Duer 
(N. Y.), 96; Glann v. Younglove, 27 Barb. (N. Y.) 480; 
Woodbeck v. Havens, 42 id. 66 ; Rider v. Hulse, 24 N. Y. 372; 
Connors v. Connors, 4 Wis. 131; Elliott n . Bentley, 17 id. 610; 
Edson v. Hayden, 20 id. 682 ; Duncan v. Roselle, 15 Iowa, 501; 
Cramer n . Redford, 17 N. J. Eq. 367. Marty of these cases 
relate to the ownership of the wife’s earnings ; and nowhere, so 
far as we are informed, has it been adjudged that her earnings 
or the product of them, made while she is living with her hus-
band and engaged in no separate business, are not the property 
of the husband when the rights of his creditors have been 
asserted against them. Certainly the acts of Congress respect-
ing the rights of married women in this District do not assure 
such property to the wife. Sect. 727 of the Revised Statutes 
relating to the District of Columbia is as follows : —

“ In the District, the right of any married woman to any prop-
erty, personal or real, belonging to her at the time of marriage, or 
acquired during marriage in any other way than by gift or convey-
ance from her husband, shall be as absolute as if she were unmarried, 
and shall not be subject to the disposal of her husband, nor be liable 
for his debts.”

Sect. 729 gives a married woman power to contract, to sue 
and be sued in her own name in all matters having relation to 
her sole and separate property. No other power to contract is 
given to her. Her earnings while cohabiting with her husband 
are not made her property. She can have them only by the
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gift of her husband, and such a gift is not protected against his 
creditors.

Applying the principles settled by the authorities we have 
cited to the pleadings and proofs in the present case, it is free 
from doubt. The answer does not aver that Mrs. Seitz paid 
for either of the lots conveyed to her out of her separate prop-
erty. It does not aver that she had any separate property, 
nor does the proof show that she had any. The entire pur-
chase-money of the lot obtained from Mattingly was paid with 
money borrowed from the Arlington Fire Insurance Company, 
for which George Seitz and his wife gave their notes, accom-
panied by a deed of trust of that lot, and of the one obtained 
from Kendall. For the payment of those notes, George Seitz 
is personally liable, and his wife is not. It is not averred or 
proved that she has paid out of her own means, or in any way, 
even one cent of that debt.

And in regard to lot No. 61, purchased from Mr. Kendall, 
the proof is that the negotiation for the purchase was com-
menced by the husband. He called upon the vendor, and 
obtained information of the price and of the terms. A month 
afterwards, the husband and wife went to the vendor’s office, 
and the bargain was there consummated and the deed was 
given. One thousand dollars, part of the purchase-money, was 
paid by Mrs. Seitz in the presence of her husband ; four prom-
issory notes, each for $600, and one for $3,100, were given for 
the remainder. All these notes were signed by the husband 
and the wife ; and a deed of the lot in trust, signed also by the 
husband and wife, was given to secure the payment of the 
notes. No evidence has been submitted to show that the first 
thousand dollars, the down money, was not the property of the 
husband; while the law presumes that it was, in the absence 
of proof to the contrary, beyond her having possession of the 
money. And it does not appear that Mrs. Seitz ever paid any 
portion of the notes given for the remaining purchase-money.

ey have all been paid, except a small balance of about $100; 
an. the proof by two witnesses is, that the payments were 
principally, if not wholly, made by George Seitz himself. The 
a egation of her answer that she paid the purchase-money is, 

erefore, disproved. But, were it true, it would not avail her, 
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unless she paid it with her own separate property. She avers 
that she paid it with means and money earned and procured 
wholly by herself. Of that there is no proof, nor attempt to 
adduce proof; though, if the fact were so, the means of proving 
it must have been peculiarly within her knowledge and power, 
and we have already observed that money procured by her 
earnings belonged to her husband, and was not her separate 
property. To hold that conveyances thus taken and thus paid 
for are sufficient to protect the property against creditors of 
an insolvent husband would be making fraud both profitable 
and easy.. Decree affirmed.

Macl ay  v . San ds . -

Under the Civil Practice Act of Montana, judgment cannot be entered against 
a defendant, as upon default for want of issues to be tried, where there is on 
file in the cause an answer specifically denying, upon information and belief 
only, all the allegations in the complaint, if it appears that the facts in contro-
versy were not within the personal knowledge of the defendant, and that the 
information upon which he based his belief came from his agents employed 
to transact the business out of which the litigation arose.

Erro r  to the Supreme Court of the Territory of Montana.
Mr. L. M. Saunders and Mr. Wi F. Saunders for the plain-

tiff in error.
* Mr. R. T. Merrick) contra.

Mr . Chie f  Justi ce  Waite  delivered the opinion of the 
Court.

This case presents the single question whether, under the 
civil practice act of Montana, judgment can be entered against 
a defendant, as upon default for want of issues to be tried, 
when there is on file in the cause an answer denying specifical y 
all the allegations in the complaint, but in which the denial is 
based upon information and belief only, if it appears that the 
facts in controversy were not within the personal knowle ge 
of the defendant, and that the information upon which he 
based his belief came from his agents employed to transact the 
business out of which the litigation arose.
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Sects. 56 and 63 of the Practice Act are as follows: —

“ Sec t . 56. The answer of the defendant shall contain a specific 
denial to each allegation in the complaint intended to be contro-
verted by the defendant. ... In denying any allegation in the 
complaint, not presumptively within the knowledge of the defendant, 
it shall be sufficient to put such allegation in issue for the defendant 
to state that, as to any such allegation, he has not and cannot obtain 
sufficient knowledge or information upon which to base a belief.”

“ Sect . 63. All complaints, answers, and replications shall be 
verified as provided in this section......... The affidavit of verification 
shall state that the facts stated in the pleading are true to the 
knowledge of the person making it, except as to those matters 
which are therein stated on his information and belief, and as to 
those matters, that he believes it to be true. Such verification 
shall be made by the party, or, if there are several parties united in 
interest or pleadings, by one at least of such parties acquainted 
with the facts, if such party is in the county and capable of making 
the affidavit.”

The verification in this case was in the proper form, and it 
further stated, “ that the defendants’ said business at Corinne, 
Utah, was performed by agents, from whom affiant’s informa-
tion, upon which he based said belief, is derived.” These facts 
are not controverted. The business of-the defendants, in re-
spect to which they were sued, was that of common carriers, 
and must necessarily have been conducted to a considerable 
extent through agents. Under such circumstances, their knowl-
edge as to many of their transactions would properly come 
from information. If the facts had been such as must have 
been within their personal knowledge, a denial upon informa-
tion and belief might perhaps have been properly treated as 
evasive ; but here any presumption of personal knowledge has 
been overcome by the statements in the verification, and unless 
parties under such circumstances are permitted to qualify their 
denials, they will be compelled to swear positively to that 
which they only believe to be true because they have informa-
tion to that effect.

We do not think that parties, upon a fair construction of 
t e statute, are driven to that extremity. The denial, when 
made, must be specific ; but it is none the less specific because 
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based on information and belief. Provision is made for an 
issue by a formal denial, where sufficient knowledge or informa-
tion upon which to base a belief cannot be obtained. This 
implies that, if the necessary information can be obtained, a 
statement must be made predicated upon that; and, if it is to 
be made, we cannot see what harm can result from adding the 
grounds on which it is based. It is the same for all the pur-
poses of an issue whether the qualification is given or not, and 
the issue is the material thing to be attained.

But sect. 63 seems to us to be conclusive upon the propriety of 
the practice. There provision is made for one form of verifica-
tion if the statement is upon personal knowledge, and another 
if upon information and belief. Why this, if information and 
belief in a proper case were not sufficient to justify an aver-
ment ? But unless the pleading shows that the statement is 
founded upon information, &c., the form of the oath prescribed 
would be of no avail, because that contemplates a positive veri-
fication in all cases where it does not appear in the body of the 
pleading that a qualification is intended. In some States, the 
practice acts require a verification only to the effect that the 
party believes his statements to be true. In such cases there is 
no necessity for qualifying the averments in the pleading, be-
cause the oath prescribed establishes all the limitation that is 
necessary. In Montana, however, the qualification must be 
made in the pleading.

This view of the practice is sustained in Hackett n . Richards, 
3 E. D. Smith, 13; Sayre v. Cushing, 7 Abb. Pr. 371, note; 
Edwards v. Lent, 8 How. Pr. 28. The cases of Thorn $ May-
nard v. New York Central Mills, 10 How. Pr. 19, and Blake v. 
Eldred, 18 id. 244, cited in opposition, involved only the ques-
tion of what might be denied under the allegation of “ want of 
sufficient knowledge or information to form a belief,” and all 
that was said beyond that was not necessary to the decision.

We think, therefore, that the denial upon information and 
belief was sufficient to present an issue for trial, and that t e 
court erred in deciding otherwise.

Cause remanded, with instructions to reverse the judgment oj 
the District Court and to direct that court to proceed, in ac-
cordance with this opinion, as law and justice may require.
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Clap p v . Maso n .

A., who died Dec. 4,1867, devised his real estate to his widow for her life, with 
remainder over to B. She died June 17, 1872, when B. entered. Held, that 
an internal revenue tax could not be legally assessed May 15, 1873, on B.’s 
succession.

Erro r  to the Circuit Court of the United States for the 
District of Massachusetts.

The facts are stated in the opinion of the court.
Mr. Assistant Attorney-General Smith for the plaintiff in 

error.
Mr. George Putnam, Jr., contra.

Mr . Just ice  Hunt  delivered the opinion of the court.
The plaintiffs below brought their action against the collector 

of internal revenue to recover back a tax paid to him to avoid 
distraint. The facts are these : —

William P. Mason, the plaintiff’s testator, died Dec. 4,1867. 
By his will, the real estate upon which the tax in question was 
levied was devised to his widow for her life, or until she should 
cease to occupy the same as a place of residence, and upon her 
death, or ceasing so to occupy the same, to the plaintiff.

The widow occupied the said real estate as her residence until 
her death, June 17, 1872.

The tax in question was assessed on the 15th of May, 1873, 
by the assessor of said district, and on the 31st of May, 1873, 
the plaintiff paid the defendant the said tax under protest, to 
avoid distraint or other forcible process to collect the same.

The Circuit Court held that the tax was illegally imposed, 
and gave judgment that the party paying it should recover back 
the amount with interest. The collector appeals.

The relationship, if any, between the deceased and the devi-
sees does not appear. The identity of names is suggestive upon 
f e point, but no facts in relation to it are contained in the 
record.

It is conceded that under the United States statute of 1864 
W0U^ have been a proper one. The statute of July 14, 

’ repealed the taxes imposed by the act of 1864 on legacies 
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and successions after the first day of August, 1870. 16 Stat. 
261, sect. 17.

The Repealing Act contained the following proviso: —
“ And all acts and parts of acts relating to the taxes herein re-

pealed, and [that] all the provisions of said acts shall continue in full 
force for levying and collecting all taxes properly assessed or liable 
to be assessed, or accruing under the provisions of former acts, or 
drawbacks, the right to which has already accrued, or which may 
hereafter accrue, under said acts, and for maintaining and continuing 
liens, fines, penalties, and forfeitures incurred under and by virtue 
thereof; and this act shall not be construed to affect any act done, 
right accrued, or penalty incurred under former acts, but every 
such act is hereby saved.”

The collector insists that the tax upon the succession in ques 
tion had accrued before the repeal of the act of 1864; to wit, 
that it accrued upon the death of the testator in 1867. The 
devisees contend that the tax did not accrue until they came 
into the possession of the land, and that before this occurred 
the statute authorizing the tax was repealed.' The question is, 
when did the right to this tax accrue, — at the death of the 
testator, or at the death of the widow, when the plaintiff be-
came entitled to the possession of the land ?

By the statute of 1864, as a part of a system of taxation 
made necessary by the existence of a civil war, a tax was im-
posed upon the “ succession to real estate.” 13 Stat. 287. The 
term “ real estate ” was defined to include all lands, tene-
ments, and hereditaments, corporeal and incorporeal; and a 
“ succession ” was declared to denote “ the devolution of title 
to any real estate.” Sect. 126.

By sect. 127 it is provided that any disposition by will, or 
deed, or descent, by reason whereof any person shall become 
beneficially entitled in possession or expectancy to any real 
estate or any interest therein upon the death of any person, 
shall be deemed to confer a succession. The argument made 
upon this section by the plaintiff in error, that the will of 
Mason conveyed an estate to William P. Mason and Charles H. 
Parker, and that, although they were not entitled to immediate 
possession, they had a vested estate, and that the succession to 
such an estate was made taxable, we readily admit. We agree, 
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further, that vested estates not only, but estates which are not 
vested, — those in expectancy merely,—are within the statute. 
Wimple v. Fo r da , 2 Johns. (N. Y.) Ch. 288. The admission, 
however, does not aid us in deciding the point before us, as the 
question of time still arises, — when is this vested estate tax-
able?

Sect. 133 enacts that the duties there provided for shall be 
as follows, viz.: Where the successor is a lineal descendant or a 
lineal ancestor, at the rate of one per cent upon the value; 
where the successor is a brother or sister, or a descendant of a 
brother or sister, at the rate of two per cent upon the value; 
. . . where the successor shall be a stranger in blood to the 
testator, at the rate of six per cent upon the value.

The next section provides, that if by reason of death the suc-
cession shall pass to another person before the first taker shall 
have become entitled to the possession, then one duty only shall 
be paid; and such duty shall be due from the successor first en-
titled to possession, and shall be at the highest rate which 
either successor would have been liable to pay.

Thus, in the case before us, if we may suppose that the tes-
tator devised his real estate to his wife during her life or her 
occupancy, and after her death or ceasing to occupy to his 
son William P. Mason, and to his nephew Charles Henry 
Parker, jointly, and in another contingency to one who bore 
no relationship to him, the rate of duty chargeable upon suc-
cession by the first-named person, if he stood alone, would be 
that of one per cent, and upon the succession of Parker, that 
of two per cent, upon the value. If before becoming entitled to 
the possession of the estate by either of the contingencies men-
tioned, the estate should pass to the stranger in blood to the 
testator, the succession would be chargeable with a duty at the 
rate of six per cent upon its value.

The statute contemplates the payment of one succession duty 
only upon the death of an owner of real estate, and it contem- 
p ates the exaction of the highest of the rates prescribed, which 

as become payable upon the principles stated, before the suc-
cessor is entitled to enter into the enjoyment of the estate. It 
wou d be difficult to carry out this system in any other manner 

an y the provision that the succession should not be deemed 
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taxable until such time as the successor should be entitled to 
its possession.

We find, therefore, as perfecting the plan, that sect. 137 pre-
scribes that period as the time when the duty is to be paid.

“ Sect . 137. And be it further enacted, that the duty imposed 
by this act shall be paid at the time when the successor, or any 
person in his right or his behalf, shall become entitled in posses-
sion to his succession, or to the receipt of the income or profits 
thereof.”

The act of 1864 contains no statement or intimation that this 
duty creates any lien upon the land, or that any obligation 
arises, or that any right accrues at a period earlier than that 
fixed for the payment of the duty. See sects. 133, 137.

By the statute of 1866 the duty becomes a lien on the suc-
cession “ from the time when such tax shall become due and 
payable.” 14 Stat. p. 140. By the same statute an assessment 
is to be made within thirty days from the time the party be-
comes entitled to the possession of the estate. Id. 140, 141.

It is manifest that the right does not accrue until the duty 
can be demanded, that is, when it is made payable; in other 
words, at the end of thirty days after becoming entitled to 
possession.

The provision of a subsequent section (sect. 144) in relation 
to estates in expectancy, that is, where the estate of the suc-
cessor is not a vested one, is upon the same theory. In that 
case the commissioner of internal revenue is authorized to com-
mute the duty presumptively payable for a sum certain to be 
presently paid, ascertaining the present value of such presump-
tive duty upon principles laid down. It is not certainly known 
in either class of cases who will be the party liable to pay the 
duty, upon what value it shall be paid, nor what will be its rate, 
until the arrival of the time of enjoyment.

In the case we are considering, the successor did not become 
entitled to the possession or enjoyment of the estate until the 
death of the widow, which occurred on the seventeenth day o 
June, 1872. The duty imposed extended only to successions 
accruing prior to Aug. 1, 1870. The saving clause, therefore, 
does not reach the case.
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May v. Slack, 16 Int. Rev. Rec. 134, is cited, but it has no 
bearing upon the question.

We are satisfied that the statute was correctly construed by 
the Circuit Court. Judgment affirmed.

Connec ti cut  Mutual  Lif e  Insu ran ce  Comp any  v . 
Schw enk .

1. Where it is not a condition of a policy of life insurance that a statement of 
the age of the insured should accompany the proofs of his death, the party 
for whose benefit the insurance was effected, although no previous notice was 
given to the insurers that such evidence would be offered, is not estopped 
from proving at the trial of a suit on the policy that a statement of the 
age of the deceased accompanying such proofs, and differing from that made 
in the application, is erroneous.

2. An entry in the minute-book of a lodge of odd fellows, of which the deceased 
was a member, made prior to the issue of the policy, and showing his age 
as recorded by the secretary of the lodge in the usual manner of keeping its 
records, is not admissible as evidence of such age. It is merely hearsay.

Error  to the Circuit Court of the United States for the 
Eastern District of Pennsylvania.

This action was upon a life policy, dated March 26,1867, pro-
cured by Anthony A. McDonough from the Connecticut Mutual 
Life Insurance Company, in the name and for the sole use and 
benefit of his wife, Mary D. McDonough. In case she died 
before him, the amount of the insurance was payable to her 
children, for their use, or, if they were under age, to their 
guardians, ninety days after notice and proof of his death. He 
died on the twelfth day of April, 1869, and she on the sixteenth 
day of April, 1868, leaving two children by him, and two by a 
former husband, who, by their guardians, brought this suit.

The application for insurance was signed by Mary D. Mc-
Donough and Anthony A. McDonough, at Reading, March 25, 
1867. To the question, “ Place and date of birth of person 
whose life is proposed to be insured, — giving month and day ? ” 
the following answer was given : “ Ireland, Aug. 11, 1805.”

Age next birthday ? ” “ Sixty-two.”
The declaration contains the common counts in assumpsit, 

v o l . iv. 38 
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setting forth the policy, the application, interrogatories, and 
answers. The defendant filed fifteen pleas. The first two put 
in issue the execution of the policy and alleged performance; 
the third, that the said Anthony A. McDonough was not bom 
in the year 1805. The remaining pleas set up misrepresenta-
tions and false allegations in the application as to the health 
and habits of the insured. The pleas were traversed by repli-
cations.

At the trial, the plaintiffs put in evidence the policy, proofs 
of death, and, by request of defendant’s counsel, the application 
for insurance, and then called Adam Schwenk, who swore that, 
within sixty days after the death of said Anthony, he gave all 
the proofs of it to Tilden, the agent of the company, who did 
not object to any matter of form.

The defendant having asked for a nonsuit on the ground that 
the affidavit of one Nolan, furnished with the proofs of death, 
showed that the deceased was between sixty-six and seventy 
years of age at the time of his death, the court, notwithstand-
ing the objection of the defendant, that it had not prior to 
the trial received notice that such evidence would be offered, 
permitted the plaintiffs to call Nolan as a witness. He testified, 
in substance, that he had no positive knowledge of the age of 
the deceased, but that the age fixed by him in his affidavit was 
a mere impression, founded upon the appearance of the de-
ceased. To the admission of this evidence the defendant 
excepted.

In the course of the trial, the defendant, in order to prove 
that the age of the deceased was different from that stated in 
his application, offered in evidence a certain entry or statement, 
dated Sept. 6, 1845, contained in the minute-book of Bernville 
Lodge of Odd Fellows, of which deceased was a member, and 
at one time secretary. The court refused to admit the evi-
dence, and the defendant duly excepted. The jury found all 
the issues in favor of the plaintiffs, and, a judgment having 
been rendered in their favor, the defendant sued out this writ 
of error.

Mr. Michael Arnold for the plaintiff in error.
The court declined hearing counsel for the defendants in 

error.
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Mr . Just ice  Str ong  delivered the opinion of the court.
The issue, out of which arose both the questions brought here 

by this case for determination, was founded on a plea that Dr. 
McDonough, the person whose life had been insured, was older 
than he had been represented to be in the application for the 
policy. In that application, made March 25, 1867, his age was 
stated to be sixty-two at his next birthday. Accompanying 
the proofs of death furnished to the company by the plaintiffs 
below was an affidavit of one Thomas Nolan, that the death 
occurred on the 12th of April, 1869, and that the deceased was 
between sixty-six and seventy years of age at that time, ac-
cording to the best judgment of the affiant. To explain the 
discrepancy between the statement of the affidavit and that 
made in the application, the plaintiffs offered to prove that the 
age of the deceased was different from that stated in the affi-
davit ; and, for this purpose, they offered to prove by Nolan 
himself that he was mistaken, and that he had no knowledge 
upon the subject. This evidence the court received, notwith-
standing an objection by the defendants (the ground of the objec-
tion being that no notice had been given to them prior to the 
trial that such evidence would be offered) ; and the admission 
of the evidence is the first error assigned.

In considering the ruling of the court, it is first to be observed 
that nothing in the policy required that proof of the death of the 
person whose life was insured should be accompanied by proof 
of his age at the time of his death. There was, it is true, a 
memorandum, indorsed on and folded in the policy, that a cer-
tificate would be required from some intimate friend of the age 
of the person insured at the time of his death ; but the memo-
randum was no part of the contract, and it was not shown to 
either the court, the jury, or the counsel, before the verdict was 
lendered. Nolan’s affidavit, therefore, was no necessary part of 
t e proofs of death, and hence it was immaterial. Yet, having 
been furnished by the plaintiffs to the defendant, it was some 
evidence of the age of the person insured, though certainly not 
conclusive. There can be no reason why it was not open to 
correction, if it was erroneous. This is not denied by the plain- 
i in error, and it could not be successfully. It has repeatedly 
een held that errors and omissions in the proofs of loss fur-
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nished to insurers, in cases of fire insurance, may be corrected 
or supplied at the trial. Tn McMasters v. The Insurance Com-
pany of North America, 55 N. Y. 222, the plaintiff had stated 
in his proofs of loss that he had other insurance on the same 
property, — a fact which, if true, avoided his policy, — and 
he had verified his statement by his oath. Yet he was held 
not to be estopped by the statement, and he was permitted to 
prove at the trial that the statement was a mistake. Hub-
bard v. The Hartford Fire Insurance Co., 33 Iowa, 325, is 
to the same effect. So are the AEtna Fire Insurance Co. v. 
Allen, 48 Ill. 431, Comm. Fire Insurance Co. v. Hucken- 
burger, 52 id. 464, and numerous other cases that might be 
cited. But it is contended that evidence to show Nolan’s 
affidavit was a mistake ought not to have been admitted, with-
out notice to the insurers before the trial that such evidence 
would be offered; and in support of this position Campbell v. 
The Charter Oak Fire and Marine Insurance Co., 10 Allen 
(Mass.), 213, and Irving v. The Excelsior Insurance Co., 
1 Bosw. (N.Y.), 500, are cited. In the former of these cases, 
it was held that, if an incorrect statement of a material matter 
has been made through mistake in a notice and proof of loss 
furnished to insurers, in compliance with a requirement in the 
conditions of insurance annexed to a policy, and no amended 
statement has been furnished to the insurers before the trial of 
an action upon the policy, the insured cannot be allowed to 
prove the mistake, and show that the facts were not as therein 
stated. But that case is very different from the one we have 
before us. There a true statement of the material fact in the 
proofs of loss was called for by the policy, and it was made a 
condition precedent to the insurer’s liability. The erroneous 
statement, therefore, was relied upon by the assured, as the 
notice required by the conditions of the policy, and as a neces-
sary basis of his suit. It must have been, in substance, averred 
in his declaration; and, for these reasons, the insurers were 
misled in regard to a matter which the assured had obligate 
himself to state truly, as a condition precedent to his right to 
remuneration for his loss. But even in that case the court 
declined to say that the incorrect statement in the proofs o 
loss could not be corrected. All that was decided was that t e 
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mistake and the correction could not be first made known to 
the insurers at the trial of the action to recover for the loss, 
and obviously for the reason that the correction then would be 
a surprise to them. Irving v. The Excelsior Fire Insurance Com-
pany is substantially the same. Neither of the cases can be con-
sidered as deciding that an insured js estopped by an erroneous 
statement of a fact in the proofs of loss furnished by him, even 
though a true statement of that fact be a condition of the 
policy. He may correct it, though not first at the trial. But, 
in the case we have in hand, it was not a condition of the policy 
that a statement of the age of the deceased should accompany 
the proofs of death. The insurer’s liability was independent 
of that. Nolan’s affidavit, therefore, was superfluous; and it 
was but a statement of his conjecture. He stated that, accord-
ing to the best of his judgment, the person whose life was 
insured was between sixty-six and seventy years of age at the 
time of his death. This can hardly be regarded as a con-
tradiction of the statement made in the application. The 
insurers ought not to have been misled by it; and it does not 
appear that they were. They alleged no surprise when the 
evidence was offered to show that Nolan had no knowledge on 
the subject, and that he was mistaken. We cannot, therefore, 
say there was error in receiving the evidence.

The second assignment is, that the court erred in rejecting 
the minute-book of a lodge of odd fellows, offered by the 
plaintiffs in error to show the age of Dr. McDonough, as re-
corded therein in the usual manner of keeping the records of the 
°dge. It might, perhaps, be enough to say of this, nothing in 

the bill of exceptions shows that the minute-book, had it been 
received, would have tended to prove the age was greater than 
it was stated to be in the application for the policy. But, 
waiving this, and conceding also, that, when a policy on the life 
of a husband has been issued for the benefit of a wife, his ad-
missions made prior to its issue are admissible in evidence to 
contradict her statements in her application, we are of opinion 
t at none of the entries in the minute-book can be regarded as 
a m^ssi°ns of McDonough respecting his age. They were 
made by the secretary of the lodge before McDonough be-
came a member of it, and they do not state that any represen-
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tation of his age was made by him; much less, that he stated 
his age was as the secretary entered it. What was entered, 
then, was the declaration of a third party, not an admission by 
the person whose life was insured: it was mere hearsay, at 
best. It nowhere appears McDonough knew of the entry, or 
assented to it, when it was made, or that he ever afterwards 
acquiesced in it. True, he was subsequently elected secretary 
of the lodge, and then had the book of minutes in his charge. 
He may then have read the minutes, and thus have obtained 
notice that such an entry appeared therein. But it would be 
going very far to hold such knowledge was any evidence of an 
admission by him that the statement of his age made in the entry 
was true.

It is argued, however, that though the entry in the minute- 
book was the declaration of a third person, it was admissible 
on the principle of necessity; and we are referred to the line of 
decisions in which it is said to have been ruled that written 
entries or declarations of third persons are admissible as pri-
mary evidence after their decease, when they accompany, or 
are explanatory of, some material fact, or as secondary evi-
dence, when the particular circumstances afforded reasonable 
assurance that the person who made them knew the fact stated, 
communicated it faithfully, and cannot be obtained to testify. 
Without pausing to inquire whether the doctrine asserted in 
these cases is as broad as the plaintiffs in error state it, the 
present case clearly fails to come within it. The secretary who 
made the entry in the lodge minute-book had, so far as it ap-
pears, no peculiar means of knowledge of Dr. McDonoughs 
age, and there is no proof that he was not living at the trial. 
For aught that appears, he might have been called as a wi 
ness.

Again, it is argued that a man’s age is one of the elements o 
his pedigree, and that, in proving pedigree, hearsay evidence is 
admitted. The argument is fallacious. It is true, the age o a 
person may become material in questions of pedigree; but even 
then the hearsay declaration of strangers, persons not relate 
by blood or marriage, are inadmissible to prove it. Moreover, 
the present case involves no question of pedigree. The proo 
of age was not offered for the purpose of showing parentage or 
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descent, both of which were impertinent to the issue between 
the parties. The assignment of error cannot, therefore, be 
sustained. Judgment affirmed.

The  “Step hen  Morgan .”

1. A party who does not appeal from the final decree of a circuit court cannot 
be heard in opposition thereto, when the case is properly brought here by 
the appeal of the adverse party.

2. This court, concurring in opinion with the court below that both vessels were 
at fault, affirms the decree dividing the damages between them.

Appeal  from the Circuit Court of the United. States for the 
District of Maryland.

The facts are stated in the opinion of the court.
Mr. F. W. Brune and Mr. Arthur Gr. Brown for the appellants. 
Mr. I. Nevitt Steele and Mr. Thomas W. Hall, contra.

Mr . Justic e  Clif for d  delivered the opinion of the court.
Parties who do not appeal from a final decree of a circuit 

court which is regular in form cannot be heard in opposition to 
the decree when the cause is removed here by the opposite 
party, unless it appears that the proceedings in removing the 
cause were unauthorized or irregular. They may be heard in 
support of the decree, and in opposition to every assignment of 
error filed by the appellants. The William Bagaley, 5 Wall. 
377; Harrison v. Nixon, 9 Pet. 494; Canter v. Insurance 
Company, 3 id. 318.

Where the decree was in favor of the libellant in the District 
Court for a salvage service in saving goods at sea, this court 
held, on appeal here by the owners of the goods, that the 
decree was conclusive upon the libellant as to the amount of 
salvage awarded ; that he could not, in the appellate court, claim 
any thing beyond that amount, since he had not, by any appeal 
on his part, controverted its sufficiency. Stratton n . Jarvis $ 
Brown, 8 id. 10.

Compensation is claimed by the owner of the steamship 
Carolina from the schooner “ Stephen Morgan,” her apparel, 

tackle, and furniture, for injuries caused to the steamship by 
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the schooner in a collision which occurred between the two 
vessels during the early morning of the 3d of October, 1872, 
in the lower part of Chesapeake Bay, whereby, as the appel-
lant alleges, the steamer was damaged to the amount of from 
$12,000 to $15,000.

Detailed description of the circumstances is given in the 
libel, from which it appears that the steamer, a vessel of eleven 
hundred tons burden, with a cargo of corn, was bound down the 
bay on a voyage from the port of Baltimore to Queenstown, Ire-
land, for orders, and that the schooner, a vessel of two hundred 
and fifty-nine tons, in ballast, was bound up the bay on a voyage 
from the port of New York to the port of Georgetown, in this 
district. Both the steamer and the schooner were in a sea-
worthy condition, well manned and equipped, and the evidence 
shows that they had competent lookouts, and that their signal-
lights were properly displayed.

Certain errors of statement are exhibited in the description 
of the circumstances attending the collision, as given in the 
libel; but inasmuch as it is apparent that they were not made 
with intent to deceive, and that they did hot have the effect to 
embarrass the opposite party or the courts below, they cannot 
have the effect to prevent the libellant from recovering just 
compensation for the injuries which the steamer received, if the 
evidence is sufficient to show that the decree below is correct 
upon the merits.

Process was issued ; and the owners of the schooner appeared 
as claimants, and filed an answer.

Matters of fact are the chief reliance of the respondents; and, 
inasmuch, as the allegations of the answer show, in the judg-
ment of the court, that the schooner was in fault, they will be 
given in considerable fulness.

Prior to the collision, the mate had charge of the deck of the 
schooner; and the respondents allege that the weather was fair, 
and that it was clear overhead, with a slight mist or haze on 
the water ; that the wind, from about southwest-by-south, was. 
blowing a fresh and steady breeze ; that the schooner was on 
her port tack, with all her sails set, except her main top-sail 
and jib top-sail; that her speed was about seven or eight knots 
an hour; that the mate, about ten minutes after he took charge 
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of the deck, directed the man at the wheel to change the course 
of the schooner from north-by-west-half-west to north-by-west, 
which, as the respondents allege, was her proper course up the 
bay. Ten minutes later, as the respondents allege, the lookout 
saw a bright light ahead, about a point or a point and a half 
on the starboard bow of the schooner, and that the mate, who 
was standing aft to the leeward of the spanker-boom, saw the 
light about the same time, and looked at it through the glass. 
Though the morning was clear, the mate came to the conclu-
sion that the vessel showing the light was at anchor, because 
he could only see the white light, and he thought the vessel 
was distant about a mile and a half, or two miles.

Estimates of the kind are necessarily more or less uncertain ; 
but the answer states that the schooner was then a little above 
the light-house, and nearer to the western than the eastern shore 
of the bay ; and the respondents admit that the schooner had 
plenty of room to sail and manœuvre on each side of the place 
where the vessel showing the light appeared to be at anchor. 
When the mate first looked at the light, he told the man at the 
wheel that it was a ship at anchor, and he directed the helms-
man to let the schooner luff about a point ; and that being done, 
the statement is, that the light was brought to bear about two 
points on the schooner’s starboard bow. Both of those orders 
were promptly obeyed ; and the answer states that the helms-
man, after the order to luff was executed, steadied the schooner, 
and “ let her run ” for a short time ; when the mate, thinking 
that the schooner might not fairly clear the ship, told the man 
at the wheel to luff a little more, so as to allow plenty of 
room.

Throughout those manœuvres, both the mate and the look-
out of the schooner supposed that the light ahead was shown by 
a vessel at anchor ; and they never discovered their mistake 
until the steamer approached so near that they could see her 
smoke-stack without the aid of the glass. Alarm and confusion 
immediately ensued on the deck of the schooner, as sufficiently 
appears from the allegations of the answer. Obviously the 
peril was imminent ; and the answer states that the mate, fear-
ing that a collision would occur, ordered the helmsman to put 

e wheel hard a-port ; and that the master came on deck at 
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that moment, and asked the mate what was the matter; and 
being told that there was a light on the lee bow, the master 
looked under the boom, and, having seen the light, ordered the 
wheel to be put hard down, which was immediately done. 
Under the order given just before by the mate, the wheel had 
been turned only a few spokes to port, when the master gave 
the order to put the wheel hard down, which being promptly 
obeyed, the schooner began to luff ; and at the moment of col-
lision, which presently ensued, she was still coming into the 
wind, and her sails were shaking. Almost immediately after 
the helm of the schooner was put hard a-starboard the colli-
sion occurred, the schooner striking the steamer abaft the fore-
rigging and a little forward of midships.

Testimony was taken on both sides ; and the parties having 
been fully heard, the District Court decided that both vessels 
were in fault, and that the joint loss and damage should be 
equally divided between the owners of the two vessels. Pursu-
ant to that decretal order, the loss and damage sustained by 
each were ascertained, and a final decree rendered in favor of 
the libellant, for the sum of $5,295, with costs and interest. 
Immediate appeal was taken by both parties to the Circuit 
Court, where additional testimony was taken; and the parties 
having been again fully heard, the Circuit Court reduced the 
damages to be awarded, and in all other respects affirmed the 
decree of the District Court. Due appeal to this court was 
taken by the respondents; but the libellant acquiesced in the 
decree of the Circuit Court.

Two errors, it is alleged by the appellants, were committed 
by the Circuit Court, as follows: 1st, That the court erred in 
awarding damages to the libellant, inasmuch as the allegations 
of the libel, if true, showed that the alleged collision could not 
have occurred. 2d, That the court erred in adjudging that the 
schooner was in fault.

Substantial accuracy in pleading should be observed by the 
libellant; and it is proper to remark, that a departure from 
that requirement, with intention to deceive, may constitute a 
bar to recovery, unless the faulty party is relieved from its con-
sequences by leave of the court. Defects of the kind, when dis-
covered, should be cured by amendment in all cases where the 
imperfection is calculated to deceive or mislead.
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Incorrect allegations as to the position and course of the 
steamer are doubtless contained in the libel; but it does not 
appear that the inaccuracies were intended to deceive, or that 
they had the effect to mislead, the opposite party or the court. 
Specific objection to the libel on that account was not taken in 
the answer, nor does it appear that the errors in the allegations 
occasioned any embarrassment to the respondents in preparing 
the case for hearing.

Material errors undoubtedly occurred in the libel, but the 
respondents corrected the same in their answer; and, inasmuch 
as the hearing upon the merits was full in each of the courts 
below, the court here is not inclined, to sustain that defence. 
The Syracuse, 12 Wall. 173.

Much discussion of the second defence is unnecessary, as both 
the proofs and the allegations of the answer show that the 
schooner violated the sailing rules enacted by Congress. 
Steamships, under the circumstances described, are required 
to keep out of the way of sailing-ships; but the correlative 
rule is, that the sailing-ship shall keep her course, subject to 
certain qualifications, which have no application in the cause 
before the court. 13 Stat. 61.

Sailing-vessels approaching a steamer are required to keep 
their course, on account of the correlative duty of the steamer 
to keep out of the way, in order that the steamer may know the 
position of the object to be avoided, and that she may not be 
baffled or led into error in her endeavor to comply with the 
requirement. Steamship Company v. Humball, 21 How. 384.

Three changes of course were made by the schooner, in vio-
lation of that rule, which is all that need be remarked on the 
subject, except to say that the failure of the steamer to perform 
her duty to keep out of the way is no defence for the schooner 
in violating the express command of the sailing rule. Beyond 
a 1 doubt, the steamer might have kept out of the way; and it is 
clear that the decree below, adjudging both vessels in fault, was 
correct. AU that the steamer did in the outset was to change 

er course one point; and the evidence satisfies the court that, 
i she ever did any thing more to prevent a collision, it was not 

one in season to be of any avail. Porting the helm a point 
w en the light of a sailing-vessel is first observed, and then 
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waiting until a collision is imminent before doing any thing 
further, does not satisfy the requirements of the law. The Car-
rol, 8 Wall. 302.

Other support to that conclusion might be invoked ; but it is 
quite unnecessary, as the owner of the steamer did not appeal, 
and cannot be heard, except in defence of the decree. Airey v. 
Morrill, 2 Curt. C. C. 8; Allen v. Hatch, 2 id. 147 ; Chittenden 
v. Brewster, 2 Wall. 196; The Quickstep, 9 id. 672.

Both vessels having been in fault, the settled rule in this 
court is, that the damages must be divided. The Atlas, 93 
U. S. 319.

Viewed in any light, it is clear that the decree below was cor-
rect, and that there is no error in the record.

Decree affirmed.

Glen ny  v . Langd on .

Where a party prosecutes a suit as a representative creditor, and the other 
creditors, until notice to the contrary, have the right to rely upon him to 
protect their interest in the subject-matter of the litigation, a notice by the 
appellees of a motion to dismiss an appeal where he is the appellant, served 
upon counsel representing him and the other creditors, is insufficient and 
irregular, if it does not specify the time when such motion will be made, 
although he may have entered into a stipulation with the appellees consent-
ing to a dismissal of the appeal on their paying the costs.

Moti on  to set aside an order dismissing an appeal from the 
Circuit Court of the United States for the Southern District of
Ohi.

Mr. J. L. Miner for the appellant, in support of the motion.
Mr. Stanley Matthews, contra.

Mb . Chie f  Jus tice  Waite  delivered the opinion of the 
court.

The bill in this case shows upon its face that the suit was 
prosecuted by Glenny as a representative creditor, and that 
the other creditors named had the right to rely upon him for 
the protection of their interest, until notice to the contrary. 
On Saturday, the 13th January, Glenny, at Cincinnati, Ohio, 
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entered into a stipulation with the defendants, consenting to a 
dismissal of the suit on their paying the costs. A copy of this 
stipulation was, on the same day with its execution, served, at 
Cincinnati, on the counsel representing the complainant and 
those interested with him in the litigation, accompanied by a 
notice that a motion had been filed to dismiss the appeal in 
accordance therewith; but no time was named for the hearing. 
On the same day, the counsel for the defendants forwarded the 
stipulation to the clerk, with the request that it be docketed in 
accordance with the practice of the court. In the letter trans-
mitting the motion it was intimated that there might be oppo-
sition, and in that event a request was made for notice, and 
information as to the practice in such cases.

On Tuesday, the 16th of January, the stipulation was pre-
sented to the court by Mr. Carpenter, at the request of the 
clerk, made upon the authority of the letter transmitting it, 
and the suit was dismissed. On Monday, the 15th January, 
the counsel for the complainant wrote the clerk from Cincin-
nati, asking him not to delay printing the record on account of 
the motion, and intimating that the motion would not be sus-
tained. A memorandum was made upon this letter by the 
clerk, to the effect that he replied on the 20th January, giving 
notice of the dismissal on the 16th. The letter of the clerk in 
reply did not reach the counsel, and he had no notice of what 
had been done until about the first of this month, and imme-
diately thereafter the present motion was made.

Under the circumstances, we think the motion to dismiss was 
improvidently granted, and the order to that effect entered 
,an. 16, is, therefore, set aside. The notice of the motion was 
insufficient and irregular, as it designated no time for the hear- 
lng> It is evident, also, that the counsel for the complainant 
supposed, as he properly might, that he was to have further 
information of the time when the motion would be called up.

o other questions argued upon the present motion are decided, 
ut the cause is reinstated, and the parties placed in the same 

condition they would be if the order of dismissal had not been 
entered. Motion granted.
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Russe ll  v . Place .

1. A judgment of a court of competent jurisdiction, upon a question directly in-
volved in one suit, is conclusive as to that question in another suit between 
the same parties; but to this operation of the judgment it must appear, 
either upon the face of the record, or be shown by extrinsic evidence, that 
the precise question was raised and determined in the former suit. If there 
be any uncertainty on this head in the record, the whole subject-matter of 
the action will be at large and open to a new contention, unless this uncer-
tainty be removed by extrinsic evidence showing the precise point involved 
and determined. To apply the judgment, and give effect to the adjudica-
tion actually made, when the record leaves the matter in doubt, such evi-
dence is admissible.

2. In an action at law for damages for the infringement of a patent for an alleged 
new and useful improvement in the preparation of leather, which patent 
contained two claims, one for the use of fat liquor generally in the treat-
ment of leather, and the other for a process of treating bark-tanned lamb or 
sheep skin, by means of a compound composed and applied in a particular 
manner, the declaration alleged, as the infringement complained of, that the 
defendants had made and used the invention, and caused others to make and 
use it, without averring whether such infringement consisted in the simple 
use of fat liquor in the treatment of leather, or in the use of the process 
specified. Held, that the judgment recovered in the action does not estop 
the defendant in a suit in equity by the same plaintiff, for an injunction 
and an accounting for gains and profits, from contesting the validity of the 
patent, it not appearing by the record, and not being shown by extrinsic 
evidence, upon which claim the recovery was had. The validity of the 
patent was not necessarily involved, except with respect to the claim which 
was the basis of the recovery: a patent may be valid as to a single claim, 
and invalid as to the others. '

8. If, upon the face of a record, any thing is left to conjecture as to what was 
necessarily involved and decided, there is no estoppel in it when pleade , 
and nothing conclusive in it when offered as evidence.

Appeal  from the Circuit Court of the United States for the 
Northern District of New York.

Mr. Horace E. Smith for the appellant.
Mr. T. L. Wakefield, contra.

Mr . Jus tice  Fiel d  delivered the opinion of the court.
This is a suit for an infringement of a patent to the com 

plainant for an alleged new and useful improvement in the 
preparation of leather, and is similar in its general features to 
the suit of the complainant against Dodge, 93 U. S. 460.
is submitted upon substantially the same testimony, and pre-
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sents, with one exception, the same questions for determination. 
That exception relates to the operation, as an estoppel against 
setting up the defences here made, of a judgment recovered by 
the complainant against the defendants in an action at law for 
the infringement of the patent.

The bill of complaint sets forth the invention claimed, the 
issue of a patent for the same, its surrender for alleged defec-
tive and insufficient description of the invention, its reissue 
with an amended specification, and the recovery of judgment 
against the defendants for damages in an action at law for a 
violation of the exclusive privileges secured by the patent.

The bill then alleges the subsequent manufacture, use, and 
sale by the defendants, without the license of the patentee, of 
the alleged invention and improvement, and prays that they 
may be decreed to account for the gains and profits thus ac-
quired by them, and be enjoined from further infringement.

The answer admits the issue of the patent, its surrender and 
reissue, and, as a defence to this suit, sets up in substance the 
want of novelty in the invention, its use by the public for 
more than two years prior to the application for the patent, 
and that the reissue, so far as it differs from the original 
patent, is not for the same invention. The answer also admits 
the recovery by the complainant in the action at law of the 
judgment mentioned, but denies that the same issues were 
involved or tried in that action which are raised in this suit.

The action at law was brought in the Circuit Court of the 
United States for the Northern District of New York, in the 
ordinary form of such actions for infringement of the privileges 
secured by a patent. The defendants pleaded the general 
issue, and set up, by special notice under the act of Congress, 
the want of novelty in the invention, and its use by the public 
or more than two years prior to the application for a patent. 

. ie plaintiff obtained a verdict for damages, upon which the 
judgment mentioned was entered; and this judgment, it is now 
insisted, estops the defendants in this suit from insisting upon 

e want of novelty in the invention patented, and its prior 
use by the public, and also from insisting upon any ground 
going to the validity of the patent which might have been 
avai ed of as a defence in that action, and, of course, upon the 
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want of identity in the invention covered by the reissue with 
that of the original patent.

It is undoubtedly settled law that a judgment of a court of 
competent jurisdiction, upon a question directly involved in 
one suit, is conclusive as to that question in another suit be-
tween the same parties. But to this operation of the judgment 
it must appear, either upon the face of the record or be shown 
by extrinsic evidence, that the precise question was raised and 
determined in the former suit. If there be any uncertainty on 
this head in the record, — as, for example, if it appear that several 
distinct matters may have been litigated, upon one or more of 
which the judgment may have passed, without indicating which 
of them was thus litigated, and upon which the judgment was 
rendered, — the whole subject-matter of the action will be at 
large, and open to a new contention, unless this uncertainty be 
removed by extrinsic evidence showing the precise point in-
volved and determined. To apply the judgment, and give 
effect to the adjudication actually made, when the record leaves 
the matter in doubt, such evidence is admissible.

Thus, in the case of the Washington, Alexandria, George-
town Steam-Packet Company v. Sickles, reported in the 24th 
of Howard, a verdict and judgment for the plaintiff in a prior 
action against the same defendant on a declaration, containing 
a special count upon a contract, and the common counts, was 
held by this court not to be conclusive of the existence and 
validity of the contract set forth in the special count, because 
the verdict might have been rendered without reference to 
that count, and only upon the common counts. Extrinsic evi-
dence showing the fact to have been otherwise was necessary 
to render the judgment an estoppel upon those points.

When the same case was before this court the second time, 
Packet Company v. Sickles, 5 Wall. 580, the general rule with 
respect to the conclusiveness of a verdict and judgment m a 
former suit between the same parties, when the judgment is 
used in pleading as an estoppel, or is relied upon as evidence, 
was stated to be substantially this: that, to render the judg 
ment conclusive, it must appear by the record of the prior suit 
that the particular matter sought to be concluded was neces 
sarily tried or determined, — that is, that the verdict in the sui 
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could not have been rendered without deciding that matter; 
or it must be shown by extrinsic evidence, consistent with the 
record, that the verdict and judgment necessarily involved the 
consideration and determination of the matter.

Tested by these views, the question presented by the plain-
tiff in this case, upon the effect as evidence of the verdict and 
judgment in the action at law, is of easy solution. The record 
of that action does not disclose the nature of the infringe-
ment for which damages were recovered. The declaration 
only avers that the plaintiff was the original and first inventor 
of a new and useful improvement in the preparation of leather, 
and that he obtained a patent for the same, and, on its sur-
render, a new patent, with an amended specification, without 
describing with other particularity the nature and operation 
of the invention; and alleges, as the infringement complained 
of, that the defendants have made and used the invention, and 
have caused others to make and use it. The patent contains 
two claims : one for the use of fat liquor generally in the treat- 
ment of leather, and the other for a process of treating bark- 
tanned lamb or sheep skin by means of a compound composed 
and applied in a particular manner. Whether the infringe-
ment for which the verdict and judgment passed consisted in 
the simple use of fat liquor in the treatment of leather, or in 
the use of the process specified, does not appear from the record. 
A recovery for an infringement of one claim of the patent is 
not of itself conclusive of an infringement of the other claim, 
and there was no extrinsic evidence offered to remove the un-
certainty upon the record: it is left to conjecture what was in 
fact litigated and determined. The verdict may have been 
for an infringement of the first claim; it may have been for 
an infringement of the second; it may have been for an in-
fringement of both. The validity of the patent was not neces-
sarily involved, except with respect to the claim which was the 
basis of the recovery. A patent may be valid as to a single 
claim and not valid as to the others. The record wants, there-
fore, that certainty which is essential to its operation as an 
estoppel, and does not conclude the defendants from contesting 
t e infringement or the validity of the patent in this suit.

The record is not unlike a record in an action for money had 
VOL. IV.
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and received to the plaintiff’s use. It would be impossible to 
affirm from such a record, with certainty, for what moneys thus 
received the action was brought, without extrinsic evidence 
showing the fact; and, of course, without such evidence the 
verdict and judgment would conclude nothing, except as to the 
amount of indebtedness established.

According to Coke, an estoppel must “ be certain to every 
intent; ” and if upon the face of a record any thing is left to 
conjecture as to what was necessarily involved and decided, 
there is no estoppel in it when pleaded, and nothing conclusive 
in it when offered as evidence. See Aiken n . Peck, 22 Vt. 
260, and Hooker v. Hubbard, 102 Mass. 245.

Decree affirmed.
Mb . Justi ce  Clif fob d  dissented.

New  Jees ey  Mutual  Lif e Insu ran ce  Comp any  
v. Bakes .

1. Counsel cannot, in requests to the court below, assume the existence of facts 
and ask a charge to the j ury based upon such assumption; nor, upon argu-
ment here, insist that, because the assumption was made, this court is to 
consider the assumed facts as existing.

2. The doctrine in Insurance Company v. Wilkinson, 13 Wall. 222, and Insurance 
Company v. Mahone, 21 id. 152, as to the admissibility of parol testimony to 
show that the answers to questions in an application for a policy of life insur-
ance, as construed, interpreted, and written down by an agent of the company, 
were not those of the applicant, affirmed and applied to this case.

Eeboe  to the Circuit Court of the United States for the 
Northern District of New York.

The facts are stated in the opinion of the court.
Mr. Dennis McMahon for the plaintiff in error.
The court declined to hear counsel for the defendant in error.

Me . Jus tice  Hunt  delivered the opinion of the court.
On the 28th of June, 1869, the New Jersey Mutual Life In 

surance Company made its policy of insurance upon the lives o 
Anson M. Baker and Martha, his wife, undertaking, upon t e 
death of either of them, to pay the survivor the sum of $10,0
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Martha Baker died on the 6th of December, 1870, and this 
action is brought to recover the amount insured by such policy. 
Upon a trial before the circuit judge and a jury, a verdict was 
rendered in favor of the plaintiff for the amount claimed.

The insurance company seeks to set aside the judgment ren-
dered upon this verdict for the reasons following : —

1. That the court erred in refusing the request made by the 
defendant’s counsel to direct the jury to find a verdict for the 
defendant, on the ground that the evidence was not sufficient 
to sustain a verdict for the plaintiff.

This request was based upon the allegation that there was 
undisputed evidence of a violation of “ certain expressed war-
ranties contained in their application, the 22d,” which referred 
to the party’s usual medical attendant, and the answer thereto ; 
and also “ in regard to question No. 7, what members of the 
party’s family have died of or been afflicted with ” certain dis-
eases named, and the answers thereto.

It will not do for counsel, in requests to the court, to assume 
the existence of facts, and ask a charge to the jury based upon 
such assumption. Grladmon v. Railroad Company, 15 Wall. 401. 
Nor will it do for counsel, upon argument before this court, to 
insist that, because the counsel below made such assumption, we 
are to consider the assumed facts as existing. An examination 
of the record before us shows that the statements upon which 
the above request was made are without foundation. There is 
no evidence that the policy contained any agreement that the 
statements of the application should be express warranties, or 
that they should have any effect whatever; there is no evi-
dence that the application, which was upon the trial assumed 
to have been made, and which contained the questions and 
answers referred to, was ever presented to the insurance com-
pany ; there is no evidence that the policy of Mr. and Mrs. 
Baker was based upon such application; there is no evidence 
that the policy issued referred in any manner to this application, 
or that this application referred in any manner to the policy.

n all these points we have no information. The record is ab-
solutely silent as to each of them.

The only information we can obtain of the contents of the 
po icy is from the complaint and the answer. The complaint, not 
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referring to any application, alleges the execution of a policy 
of insurance for the sum of $10,000 upon the lives of Bakerand 
his wife, in consideration of the payment of the sum of $412.20 
at the time of its issuance, and of the future annual payment of 
the same sum ; alleges the death of the wife, notice to the com-
pany, the service of proofs, and performance of all the condi-
tions required.

The company answered, admitting the allegations of the com-
plaint, “ except as hereinafter modified, and except the allega-
tion that the plaintiff performed all ■ the conditions of the 
policy,” as to which it alleges a failure to perform, by reason of 
concealing certain information set forth. The answer also 
denies that the agreement to pay the sum named formed the 
sole consideration of the policy, but alleges that the representa-
tions made in the “ application therefor ” formed a part of the 
consideration.

The answer proceeds, “ 2dly, and as matter constituting a 
defence to the action,” to allege the making an application in 
writing and the propounding of certain questions therein, and 
the answers thereto, and the agreement that such statements 
should form the basis of the contract of insurance; that, if un-
true, the policy should be void, and alleging that such statements 
were untrue.

All the special matters thus set forth are matters in defence, 
and the burden of proving their truth rested upon the defendant. 
If this application formed the basis of the contract of insurance, 
the defendant should have made proof to that effect at the trial. 
If the plaintiff had stipulated that any untrue statement 
(whether material or not, whether wilfully false or mistakenly 
untrue) should destroy his policy, the defendant should have 
proved at the trial a fact so material. No such proof appears 
in the record.

By the course of the trial, it was assumed that an application 
had been made, and that it contained the questions and answers 
numbered as above set forth. It is, however, nowhere admitted 
or assumed that it formed the basis of the policy, or that the 
policy contained any stipulation in regard to it.

The facts upon which the requests to charge, not appearing 
by the record, cannot be assumed to exist; and, without examm- 
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ing whether they were properly refused, if the facts had been 
shown, we can give them no consideration.

The second general objection of the defendant is based upon 
an alleged error in admitting evidence of what took place when 
the answers to the questions already referred to were written in 
an application for insurance. These questions were put and the 
answers were written down by Dr. Wells, the agent of the in-
surance company, and the application was signed by Mrs. Baker. 
There were present Mr. and Mrs. Baker, Dr. Wells, the agent 
of the company, and Dr. Hibbard. The proceedings in relation 
to question No. 12 will illustrate the course of the trial. Ques-
tion : “ Have the party’s parents, brothers, or sisters been 
afflicted with pulmonary or other diseases hereditary in their 
nature ? ” to which the answer was written, “ No.” Dr. Hib-
bard was asked to state the conversation that took place between 
himself, Dr. Wells, the agent of the company, and Mrs. Baker, 
when this question was put and answered. To this evidence 
objection was made, on the ground that the answer was in 
writing, and that it was not competent to vary the same by 
parol testimony. The objection was overruled, and the witness 
answered, “ I asked in reference to the cause of the death of 
her.brothers and sisters, whether they died of pulmonary con-
sumption. She said it was reported that two or three of them 
died of pulmonary consumption, but there was a difference of 
opinion respecting that, and she was unable to decide, but her 
view of the question was they had not died of consumption.” 
The same question was put on the trial to the plaintiff as had 
been put to Dr. Hibbard, and a similar objection was made. 
He gave the answer of Mrs. Baker as similar to that given by 
Dr. Hibbard, but more in detail as x to the supposed causes of 
the deaths in the family. He adds: “ After she had completed 
this answer, Dr. Wells said, that where she had no personal 
knowledge she was to answer, ‘ Don’t know.’ Dr. Wells then 
wrote out the answer. I did not see what he wrote.” He 
testified also that the application was not read over to Mrs. 
Baker after being filled out by Dr. Wells.

he subsequent evidence of Dr. Wells was in some respects 
contradictory to this, he stating, among other things, that the 
answers were read over to Mrs. Baker; but as the question is 



614 - Unite d  States  v . Jose ph . • [Sup. Ct.

upon the admissibility of the evidence, it is not important to 
consider it.

It is manifest, upon the testimony of the witnesses, that Dr. 
Wells, the agent of the company, undertook to construe and 
interpret the answers of the applicant, and wrote down and in-
serted in the application his construction and interpretation of 
them, and not the answers themselves. The evidence objected 
to was admissible to show that the statement was not that of 
the applicant, although signed by her. The statement was 
one prepared by the company, for which it was responsible, and 
it cannot be set up to defeat its policy. The Insurance Company 
y. Mahone, 21 Wall. 152, is a full and satisfactory authority to 
this point, as is also The Insurance Company v. Wilkinson, 13 
id. 222. In the former case the opinion was given by Mr. 
Justice Strong, and in the latter by Mr. Justice Miller, and 
each of them contains a full and careful consideration of the 
precise question before us. These cases are so recent and so 
fully in point that further discussion is unnecessary.

The objections to the other questions are of the same char-
acter.

Upon the record before us there can be no doubt that the 
judgment should be affirmed; and it is So ordered.

Unite d  Stat es  v . Jose ph .

A. settled upon land belonging to the Indians of the village or pueblo of Taos, 
in New Mexico. Held, 1. That he was not liable under the acts of Congress 
which prohibit a settlement by any person on land belonging, secured, or 
granted by treaty with the United States, to any Indian tribe. 2. That they 
have a complete title to their land, and are not an Indian tribe within the 
meaning of those acts.

Erro r  to the Supreme Court of the Territory of New 
Mexico.

Mr. Solicitor Phillips for the United States.
Mr. S. B. Elkins, contra.

Mr . Just ice  Miller  delivered the opinion of the court.
Sect. 2118 of the Revised Statutes, which was originally 
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enacted June 30, 1834, declares that every person who makes a 
settlement on any lands belonging, secured, or granted by treaty 
with the United States to any Indian tribe, or surveys or at-
tempts to survey said lands, or to designate any of the bounda-
ries by marking trees or otherwise, is liable to a penalty of 
$1,000. By sect. 7 of the act of July 27, 1851, it was 
enacted “ that all laws now in force regulating trade and inter-
course with the Indian tribes, or such provisions of the same as 
may be applicable, shall be, and the same are hereby, extended 
over the Indian tribes in the Territories of New Mexico and 
Utah.”

The case before us was an action brought by the United 
States in the proper court in the Territory of New Mexico, to 
recover the penalty denounced in the section above recited. 
The petition alleges that defendant “ did make a settlement in, 
and now occupies and is settled on, lands of the pueblo tribe of 
Indians of the pueblo of Taos, in the county of Taos, to wit, 
ten acres of land (describing its boundaries), by then and there 
building houses and making fields thereon. . . . Said lands 
then and there, and at the time of bringing this suit, belonging 
to said pueblo tribe of Indians of the pueblo of Taos aforesaid, 
and secured to said pueblo tribe of Indians of the pueblo of 
Taos aforesaid, by patent from the United States.”

A demurrer to this petition was sustained in the Supreme 
Court of the Territory, and we are called on to decide whether 
it was rightfully sustained.

Were the pueblo Indians, and the lands held by them, on 
which this settlement was made, within the meaning of the 
act of Congress of 1834, and its extension to the Territory of 
New Mexico, by the act of 1851 ? This question resolves itself 
into two other : —

1. Are the people who constitute the pueblo or village of 
Taos an Indian tribe within the meaning of the statute?

2. Do they hold the lands on which the settlement mentioned 
ui the petition was made by a tenure which brings them within 
its terms ?

The first question is not concluded even on demurrer, be-
cause the petition calls them “ the pueblo tribe of Indians of 
f e pueblo of Taos; ” for if these people, with others of the 
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same character, are a well-known class, whose history, domestic 
habits, and relations to the government are matters of public 
notoriety, the court, being informed who they are by the 
description of them in the petition, as “ pueblo Indians of the 
pueblo of Taos,” is not bound by the use of the additional 
word “ tribe ” to disregard that knowledge, and assume that 
they are tribal Indians within the meaning of the statute regu-
lating the intercourse of the white man with this latter class of 
Indians.

The character and history of these people are not obscure, 
but occupy a well-known page in the story of Mexico, from the 
conquest of the country by Cortez to the cession of this part of 
it to the United States by the treaty of Guadaloupe Hidalgo. 
The subject is tempting and full of interest, but we have only 
space for a few well-considered sentences of the opinion of the 
chief justice of the court whose judgment we are reviewing.

“ For centuries,” he says, “ the pueblo Indians have lived in 
villages, in fixed communities, each having its own municipal 
or local governments As far as their history can be traced, 
they have been a pastoral and agricultural people, raising flocks 
and cultivating the soil. Since the introduction of the Spanish 
Catholic missionary into the country, they have adopted mainly 
not only the Spanish language, but the religion of a Christian 
church. In every pueblo is erected a church, dedicated to the 
worship of God, according to the form of the Roman Catholic 
religion, and in nearly all is to be found a priest of this church, 
who is recognized as their spiritual guide and adviser. They 
manufacture nearly all of their blankets, clothing, agricultural 
and culinary implements, &c. Integrity and virtue among 
them is fostered and encouraged. They are as intelligent as 
most nations or people deprived of means or facilities for educa-
tion. Their names, their customs, their habits, are similar to 
those of the people in whose midst they reside, or in the midst 
of whom their pueblos are situated. The criminal records of 
the courts of the Territory scarcely contain the name of a 
pueblo Indian. In short, they are a peaceable, industrious, 
intelligent, honest, and virtuous people. They are Indians 
only in feature, complexion, and a few of their habits; in all 
other respects superior to all but a few of the civilized Indian
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tribes of the country, and the equal of the most civilized 
thereof. This description of the pueblo Indians, I think, will 
be deemed by all who know them as faithful and true in all 
respects. Such was their character at the time of the acquisi-
tion of New Mexico by the United States ; such is their char-
acter now.” f

At the time the act of 1834 was passed there were no such 
Indians as these in the United States, unless it be one or two 
reservations or tribes, such as the Senecas or Oneidas of New 
York, to whom, it is clear, the eleventh section of the statute 
could have no application. When it became necessary to extend 
the laws regulating intercourse with the Indians over our new 
acquisitions from Mexico, there w’as ample room for the exer-
cise of those laws among the nomadic Apaches, Comanches, 
Navajoes, and other tribes whose incapacity for self-govern-
ment required both for themselves and for the citizens of the 
country this guardian care of the general government.

The pueblo Indians, if, indeed, they can be called Indians, 
had nothing in common with this class. The degree of civili-
zation which they had attained centuries before, their willing 
submission to all the laws of the Mexican government, the full 
recognition by that government of all their civil rights, includ-
ing that of voting .and holding office, and their absorption into 
the general mass of the population (except that they held their 
lands in common), all forbid the idea that they should be 
classed with the Indian tribes for whom the intercourse acts 
were made, or that in the intent of the act of 1851 its provi-
sions were applicable to them. The tribes for whom the act of 
1834 was made were those semi-independent tribes whom our 
government has always recognized as exempt from our laws, 
whether within or without the limits of an organized State or 
Territory, and, in regard to their domestic government, left to 
their own rules and traditions; in whom we have recognized 
the capacity to make treaties, and with whom the governments, 
state and national, deal, with a few exceptions only, in their 
national or tribal character, and not as individuals.

If the pueblo Indians differ from the other inhabitants of 
New Mexico in holding lands in common, and in a certain 
patriarchal form of domestic life, they only resemble in this 
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regard the Shakers and other communistic societies in this 
country, and cannot for that reason be classed with the Indian 
tribes of whom we have been speaking.

,We have been urged by counsel, in view of these considera-
tions, to declare that they are citizens of the United States and 
of New Mexico. But abiding by the rule which we think 
ought always to govern this court, to decide nothing beyond 
what is necessary to the judgment we are to render, we leave 
that question until it shall be made in some case where the 
rights of citizenship are necessarily involved. But we have no 
hesitation in 'saying that their status is not, in the face of the 
facts we have stated, to be determined solely by the circum-
stance that some officer of the government has appointed for 
them an agent, even if we could take judicial notice of the 
existence of that fact, suggested to us in argument.

Turning our attention to the tenure by which these commu-
nities hold the land on which the settlement of defendant was 
made, we find that it is wholly different from that of the Indian 
tribes to whom the act of Congress applies. The United States 
have not recognized in these latter any other than a passing 
title with right of use, until by treaty or otherwise that right 
is extinguished. And the ultimate title has been always held 
to be in the United States, with no right in the Indians to 
transfer it, or even their possession, without consent of the gov-
ernment.

It is this fixed claim of dominion which lies at the founda-
tion of the act forbidding the white man to make a settlement 
on the lands occupied by an Indian tribe.

The pueblo Indians, on the contrary, hold their lands by a 
right superior to that of the United States. Their title dates 
back to grants made by the government of Spain before the 
Mexican revolution, — a title which was fully recognized by 
the Mexican government, and protected by it in the treaty of 
Guadaloupe Hidalgo, by which this country and the allegiance 
of its inhabitants were transferred to the United States.

With the purpose of carrying into effect this provision of 
that treaty, Congress directed the surveyor-general of New 
Mexico to make inquiry into all grants of the Spanish and 
Mexican governments, and to report to that body on their 
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validity. Such reports were made from time to time, one of 
which included, and recommended for confirmation, this claim 
of “ the pueblo of Taos, in the county of Taos,” not the pueblo 
Indians of Taos, but the pueblo of Taos; and by an act of 
Congress of Dec. 22,1858,11 Stat. 374, the title was confirmed, 
and the commissioner of the land-office ordered to “ issue the 
necessary instructions for the survey of all of said claims, as 
recommended for confirmation by the said surveyor-general, 
and cause a patent to issue therefor, as in ordinary cases to pri-
vate individuals: Provided, that this confirmation shall only 
be construed as a relinquishment of all title and claim of the 
United States to any of said lands, and shall not affect any 
adverse valid rights, should such exist.”

It is unnecessary to waste words to prove that this was a 
recognition of the title previously held by these people, and a 
disclaimer by the government of any right of present or future 
interference, except such as would be exercised in the case of 
a person holding a competent and perfect title in his individual 
right.

If the defendant is on the lands of the pueblo, without the 
consent of the inhabitants, he may be ejected, or punished 
civilly by a suit for trespass, according to the laws regulating 
such matters in the Territory. If he is there with their consent 
or license, we know of no injury which the United States 
suffers by his presence, nor any statute which he violates in 
that regard. Judgment affirmed.

Not e . — In United States v. Santistevan, a suit for a similar offence, and brought 
here by writ of error to the same court, the same judgment was entered as in the 
preceding case.

Erskine  v . Milw auk ee  and  St . Paul  Railw ay  Comp any .

Milw auk ee  and  St . Paul  Rail way  Compa ny  v . Ers kin e .

A penalty of $1,000 is the only liability incurred by a railroad company for failing 
to comply with the provisions of sect. 121 of the internal revenue act of June 
80,1864 (13 Stat. 284), as amended by the act of July 13, 1866 (14 id. 138).

Erro r  to the Circuit Court of the United States for the 
Eastern District of Wisconsin.
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This was an action brought by the Milwaukee and St. Paul 
Railway Company against Erskine, collector of internal rev-
enue for the First Collection District of the State of Wiscon-
sin, to recover $17,296.12 paid by the company under protest 
in the year 1870, and by him claimed to be due from it for 
taxes under the laws of the United States.

There was a judgment in favor of the company for $3655.07 
and costs. Each party excepted to the rulings of the court below, 
and sued out a writ of errors The exceptions of the company 
were abandoned here. The only question submitted was, 
whether the company was liable for any sum beyond the pen-
alty of $1,000 for its default in paying the tax of five per cent 
upon the amount paid to the holders of the coupons, which 
represented the interest on its bonds, and upon the dividends 
payable to its stockholders.

The court below held that the company was not so liable.

Mr. John W. Cary for the company/
Mr. Assistant Attorney- G-eneral Smith, contra.

Mb . Chief  Justi ce  Waite  delivered the opinion of the 
court.

No error has been assigned by the railroad company upon 
this record, for the reason that the rulings to which the com-
pany took exceptions are all sustained by our decisions in 
Barnes v. Railroad Companies, 17 Wall. 294, and Stockdale v. 
Insurance Companies, 20 id. 323.

We think that the Circuit Court was right in holding that 
the only penalty to which the company was liable for default 
under sect. 122 of the internal revenue act of June 30,1864, 
13 Stat. 284, as amended July 13, 1866, 14 id. 138, was that of 
$1,000 specially provided for in that section. The penalty 
of five per cent and interest at the rate of one per cent per 
month, apply only to cases of default in the payment of duties 
upon incomes imposed by sect. 119 as amended. 13 id. 283; 
14 id. 480.

Judgment affirmed, the costs incident to each writ to be paid by
the party suing it out.
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Eames  v . Home  Insur ance  Company .

1. The correspondence in this case considered, and held to create a valid contract 
for a policy of insurance in the Home Insurance Company of New York for 
$4,000 on the mill and machinery of the complainants, situated at Staunton, 
I1L, for one year from Oct. 12, 1872, at the rate of six and a half per cent 
premium.

2. It appearing that the property was destroyed by fire Oct. 29, 1872, whereby 
loss and damage accrued to the complainants to the whole amount of insur-
ance, that due proof and notice were given, and that the premium for said 
insurance was tendered and refused, the complainants are entitled to a 
decree against the defendant for $4,000, less the amount of said premium, 
with interest and costs.

Appeal  from the Circuit Court of the United States for the 
Southern District of Illinois.

The facts are stated in the opinion of the court.
Mr. J. C. Robinson for the appellant.
Mr. George 0. Ide, contra.

Mr . Jus tic e  Bra dl ey  delivered the opinion of the court.
This is a bill in equity filed in the court below by Eames and 

Cooley, the appellants, against the Home Insurance Company 
of New York, the appellees, to require said company to issue to 
the complainants a policy of insurance against loss or damage 
by fire, in pursuance of a contract for that purpose alleged to 
nave been made with their agents in Illinois, and for such other 
and further relief as shall be just and equitable. The court 
below, upon hearing, dismissed the bill.

The contract referred to is alleged to have been made by 
means of certain parol communications and written corre-
spondence, which are detailed and set forth in the record. 
The subject on which insurance was desired by the complain-
ants was a flouring-mill and its machinery situated at Staunton, 
in Macoupin County, Ill., which was destroyed by fire in the 
night of 28th of October, 1872. Cooley, one of the complain-
ants, had previously procured insurance on the same property 
fiom the defendant in February, 1870, which had run for two 
years, and had then been permitted to expire. The amount of 
insurance at that time was $3,500, and the rate five per cent 
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per annum. The policy was issued on the 28th of February, 
1870, but ran one year from the 14th of that month, and was 
renewed for a second year by the payment of a second premium 
in 1871.

Cooley having taken Eames into partnership and sold him 
half of the property, the application for the insurance in ques-
tion was made in their joint names. The negotiations were 
commenced on the twelfth day of October, 1872, at Bunker 
Hill, in Macoupin County, between Eames and James A. 
Beach, the company’s local agent at that place. They had a 
general agent, A. C. Ducat, at Chicago; and it seems that local 
agents were not authorized to take extra-hazardous risks, to 
which class the property in question belonged, without referring 
to the general agent.

At the interview referred to, Eames, there being then no 
insurance on the mill, applied to Beach, who was agent for the 
Home Insurance Company of New York, and of the Hartford 
and Phœnix companies of Hartford, Conn., for $9,000 insur-
ance ; and an application to the Home Insurance was made out 
on a printed blank of the company for $4,000, at five and a 
half per cent. The application, numbered 105, was duly filled 
up with answers to the various questions, and signed by Eames, 
in the name of “ Eames & Cooley,” and dated the twelfth day 
of October, 1872. From an agreement as to certain facts made 
by the attorneys in the cause, it appears that said Beach for-
warded said application by mail to Arthur C. Ducat, the general 
agent, in a letter, of which the following is a copy : —

“ [Office of James A. Beach, notary public and insurance agent. 
Represents Home Insurance Company of New York, Hartford of 
Hartford, Phœnix of Hartford, Andes of Cincinnati.]

“ Bunker  Hill , III., Oct. 12, 1872.
“ A. C. Duca t , Esq., Genl. Agt. :

“ Dear  Sir , — I enclose app. for ins. which you have carried for 
two years, and was not renewed in Feb’y, because I asked 5| (you 
were carrying it at 5 per cent). They now want to insure again. 
The other large mill in Staunton has lately burned, which is, 
suppose, the reason. I have not learned the particulars, but some 
think the owners burned it.

“ Yours truly,
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That, on the 14th October, 1872, said Ducat received said 
letter of Beach and its enclosure, and wrote to said Beach in 
respect thereto a letter, whereof the following is a copy: —

“ [Home Insurance Company of New York. General agency for 
States of Illinois, Indiana, Wisconsin, and Minnesota. Arthur C. 
Ducat, general agent.]

“ Chica go , Oct. 14, 1872.
“Jas . A. Beach , Agt., Bunker Hill, Ill.:

“Dr . Sir , — We have yours of the 12th, and application of 
Eames & Cooley on flour-mill at Staunton. Our present rate on 
this risk will not be less than 6| per cent, which is probably more 
than they will pay. If they wish a Home policy at that rate let us 
know, and we will send you ticket.

“ Truly yours, Arth ur  C. Ducat , Genl. Agent.”

Which letter was returned to said Ducat by mail by said Beach, 
Oct. 18, 1872, with the indorsement in the handwriting of said 
Beach: —

“The Phoenix will carry $3,000 at 6 per cent; will you not do 
the same? Yours truly,

“ James  A. Beac h .”
Across which is indorsed, in pencil, Oct. 18, 1872, in the 
handwriting of said A. C. Ducat: —

“ No; 6| per cent is our rate.”

On Oct. 18, 1872, said Ducat mailed to said Beach a letter, 
of which the following is a copy: —

“ [Letter-head of Chicago general agency.]
“ Chicago , Ill s ., Oct. 18,1872.

“Jame s  A. Beac h , Agt., Bunker Hill, Ill.:
Dr . Sir , Yours received. We cannot go under 6^ per cent 

on Eames & Cooley flour-mill.
“ Truly yours, Arthur  C. Ducat , Genl. Agent?

At this point Eames testifies that he received a letter from 
Beach, on or about the twenty-second day of October, 1872 
(w ich was destroyed by the fire in the mill, and, therefore, 
cou d not be produced), in which Beach stated that he had 
received an answer from the Home Company, and that they 
w° d not take the risk for less than six and a half per cent.
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He further testifies that this letter enclosed an application to 
the Hartford Insurance Company, partly filled up by Beach, 
and sent to him (Eames) to answer some of the questions, and 
to be signed by him; that, in a previous conversation between 
him and Beach, his complement of insurance not being made 
up by the four thousand that the Home would take, and the 
three thousand that Phoenix would take, Beach told him that 
he was agent for the Hartford, but did not know whether they 
would take any risk, but that he would write them, and, if they 
would, he would send him (Eames) an application to fill out; 
that, in a day or two after, the letter referred to came, enclosing 
the said application to the Hartford, filled up for $2,000, at the 
rate of six per cent; that the letter added that he (Beach) had 
not heard from the Hartford Company, but as he was going to 
write to him (Eames) in regard to the Home proposition, he 
enclosed the Hartford application, partly filled up, for Eames to 
finish and return, so that, if the Hartford Company would take 
the risk, he would have the application ready to send right on. 
In answer to this letter of Beach, Eames says he wrote his next 
letter, enclosing the application to the Hartford Company, and 
accepting the proposition of the Home Company.

It is admitted that he wrote, and that Beach received, the 
following letter on or about Friday, the 25th of October, 1872, 
enclosing the application referred to, filled up and signed; 
namely: —

“ Staunto n , III., Oct. 25, 1872.
“Mr. James  A. Beach , Bunker Hill, Ill.:

“ Dear  Sir , — I believe I have answered all the questions neces-
sary, and to the best of my knowledge. 6| per cent is pretty 
heavy, but I guess we will have to stand it, as I do not know wheie 
we can do better at present. M

“Yours, &c., . Eames  & Coole y .
On Monday, the 28th of October, 1872, Beach mailed a 

letter to Ducat, the general agent, of which the following is a

“ Bunke r  Hill , Oct. 28, 1872.
“ Hon. A. C. Duca t .

“No. 105, Staunton Mill, (a) 6|. ,
“ Dear  Sir , — Please send me a ticket for $4,000, ins. on appl n.

« Yours truly, James  A. Beac h .
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Oct. 29, 1872, Beach sent telegraphic message to Ducat, of 
which the following is a copy: —

“ [Dated Bunker Hill, Ill., 29, 1872; received at Chicago, Oct. 
29, 11.20 a .m .]
“ To A. C. Ducat , Home Ins. Co.:

“ Do not return ticket for mill insurance: it is burned.
“Jas . A. Beach .”

Oct. 29, 1872, Ducat mailed to said Beach a letter, of which 
the following is a copy : —

“[Home Insurance Company of New York, general agency for 
States of Illinois, Indiana, Wisconsin, and Minnesota. Arthur C. 
Ducat, general agent.]

“ Chica go , III., Oct. 29, 1872. 
“Jas . A. Beac h , Agt., Bunker Hill, Ill.:

“ Dear  Sir , — Yours of the 28th, requesting ticket on the Staun-
ton Mill, came duly this morning, and in a few minutes your tele-
gram arrived announcing the burning of the mill. We came very 
near being caught, but are glad it is no worse. If we had not de-
manded the additional | per cent we should have had $4,000 to 
Pay. Yours truly,

“ Arthu r  C. Duca t .”

This is all the correspondence bearing upon the alleged con-
tract , and the first question is, whether the clause in Eames’s 
letter of Oct. 25, in these words, “ Six and a half per cent is 
pretty heavy, but I guess we will have to stand it, as I do not 
know where we can do better at present,” refers to the negotia-
tion with the Home Insurance Company, and was an accept-
ance of their terms. Eames insists that that was what he 
meant by it; and if he did, on or about the 22d of October, 
receive a letter from Beach of the purport which he states, it 
'would seem that there could be little doubt on the subject. Mr. 
Beach, in giving his testimony, was at first uncertain whether 
he wrote a letter or not; he had no recollection of sending such 
a letter; and his final conclusion was, that he handed the ap-
plication to the Hartford Company to Eames at Bunker Hill. 
Eames, on the contrary, testifies that he did not see Beach 
after being informed of the general agent’s letter of Oct. 18, 
stating that the Home Company could not go under six and a 

vol  iv. 40
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half per cent, until after the fire. The presumptions which 
apply in such cases are in favor of Eames’s account., His testi-
mony as to receiving the letter is affirmative, and his recollec-
tion of its contents circumstantial. Beach’s is negative: he does 
not recollect writing it; and the interview in which he supposes 
he gave Eames the application to the Hartford may well be 
confounded with the interview they had when an application to 
the Hartford was first talked of. And Beach evidently under-
stood the clause referred to in Eames’s letter of the 25th as re-
ferring to the Home insurance negotiation, or he would not 
have written to Ducat for a ticket. He explains this by saying 
that he understood the clause as referring to. the Hartford ap-
plication enclosed in the letter, but as also meaning generally 
that Eames was willing to give six and a half per cent, and, 
therefore, he sent for the ticket for the Home insurance. This 
is, in effect, an acknowledgment that he understood it as re-
ferring to the one as well as to the other. Taking the evidence 
all together, we think that Eames’s statement is correct, — that 
he did receive the letter which he says he did on the 22d; and 
that his own letter of the 25th was in answer’ to it. The form 
of language used by him, “ I guess we will have to stand it, is 
not so ambiguous and uncertain as the appellees’ counsel sup-
pose. It is a form of expression often used in common speech, 
in this country, to indicate an affirmative statement. It was so 
understood and acted on by Mr. Beach. It is equivalent to 
saying, “We will take the insurance at that rate.” And Ducat 
evidently understood the negotiation as closed, because he was 
on the point of sending the ticket when he received the tele-
gram announcing the fire.

Supposing this to be the meaning of the correspondence, the 
next question is, whether it had the effect of creating a con-
tract. Eames had put in an application for insurance. It was 
made out in the regular form. The property was fully described, 
the amount of insurance was named, and the rate of premium 
at five and a half per cent was proposed to be paid. Every 
thing was satisfactory to the general agent, except the rate of 
premium. No question was made about any thing else. The 
whole subsequent correspondence related to that alone. The 
agent required six and a half per cent instead of five and a half; 
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and finally, as we construe the letter of Eames, he (Eames) 
agreed to and accepted this modification. Supposing all the 
parties to be acting in good faith, as they were bound to act, 
had he not a right to suppose that the agreement was con-
cluded, and that the risk was taken by the defendant ? We do 
not well see how this conclusion can be avoided. He had not 
paid the premium, it is true ; but it is shown that this was not 
required until the policy was made out and delivered. It had 
not been required of Cooley in 1870 ; and yet the policy in that 
case, when issued, was made to run from the date of the ap-
plication, some two weeks prior to its issue, and, of course, 
covered the risk during that antecedent period.

If parties could not be made secure until all the formal docu-
ments were executed and delivered, especially where the insur-
ing company is situated in a different State, the beneficial effect 
of this benign contract of insurance would often be defeated 
and rendered unavailable. As said by Mr. Justice Field in the 
case of The Insurance Company v. Colt, 20 Wall. 567, “ It would 
be impracticable [for a company] to carry on its business in 
other cities and States, or at least the business would be at-
tended with great embarrassment and inconvenience, if such 
preliminary arrangements required for their validity and efficacy 
the formalities essential to the executed contract. The law,” 
he continues, “ distinguishes between the preliminary contract 
to make insurance or issue a policy, and the executed contract 
or policy. And we are not aware that in any case, either by 
usage or the by-law of any company, or by any judicial decision, 
it has ever been held essential to the validity of these initial con-
tracts that they should be attested by the officers and seal of 
the company. Any usage or decision to that effect would break 
up or greatly impair the business of insurance as transacted by 
agents of insurance companies.”

But it is objected, in the next place, that the contract, if one 
was made, was not complete and precise in its terms; that it 
did not state the period of time during which the risk was to 
continue, and did not state what kind of a policy (of two or 
three different kinds which the Home Company used) Eames 
wished to have. It does appear that the application, which 
was signed on the 12th of October, did not (as is usually done) 
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call for a statement of the period of insurance. It was one of 
the company’s own printed blanks, and the probability is, that 
the reason this item was not inserted was the almost universal 
practice of taking ordinary insurance -against fire for a year. 
Nothing else seems to have been in the minds of the parties. 
The former insurance on the property had been for that period. 
The bill states that Eames applied to Beach for a contract of 
insurance and policy on the mill for a year; and this is not de-
nied in the answer: the application to the other companies, the 
Phoenix and the Hartford, seem to have been for a year. Mr. 
Beach, in his testimony, when asked by the counsel of defend-
ant whether any thing had been said as to the length of time 
the complainants wanted insurance in the Home, promptly an-
swered, “ If I mistake not, the application states ‘ for one year” 
and was only convinced to the contrary after an inspection of 
the document. The premium is constantly spoken of by the 
witnesses and in the letters as so much per cent absolutely,— 
six and a half per cent, — without adding “ per annum; ” and yet 
we know that a year’s premium was meant. It may be said 
that this is the usual mode of speaking when rate per annum is 
intended. This is undoubtedly true when an ordinary policy 
for a year is the subject of discussion. But when insurance for 
a fractional part of a year, or any unusual period, is proposed 
or spoken of, it is not the customary mode of speaking. It is 
then usual to add the words “ per annum,” in order to avoid 
mistake. We think it perfectly manifest, from all the evidence 
taken together, that the parties meant and intended an insur-
ance for a year, and had nothing else in their minds. This is 
the inference to be drawn from all their conduct, conversations, 
and correspondence ; and we should be sticking in the bark to 
ignore it.

The plea that no time for the continuance of the insurance 
was stipulated for is evidently a mere afterthought.

There is no difficulty as to the time when the risk was to com-
mence. It was the practice of the defendant, as it is of most, i 
not all, other companies, to antedate the policy to the time of 
making the application ; which, in this case, was on the twelfth 
day of October, 1872. This practice is more beneficial to the 
companies than to the insured. They are not liable until the con 
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tract is completed, and if a loss occurs before its completion 
they have nothing to pay; and yet they get the benefit of the 
premium for this period whenever the contract is completed.

As to the plea that the contract does not specify what kind 
of a policy was desired, it does not appear that the complain-
ants had any knowledge or notice that the defendant issued dif-
ferent kinds of policies. As Eames justly said, he supposed (as 
he had a right to suppose) that they would get the same kind 
of policy which had been issued on the property before. If no 
preliminary contract would be valid unless it specified minutely 
the terms to be contained in the policy to be issued, no such 
contract could ever be made or would ever be of any use. The 
very reason for sustaining such contracts is, that the parties may 
have the benefit of, them during that incipient period when the 
papers are being perfected and transmitted. It is sufficient if 
one party proposes to be insured, and the other party agrees to 
insure, and the subject, the period, the amount, and the rate of 
insurance is ascertained or understood, and the premium paid if 
demanded. It will be presumed that they contemplate such 
form of policy, containing such conditions and limitations as are 
usual in such cases, or have been used before between the par-
ties. This is the sense and reason of the thing, and any contrary 
requirement should be expressly notified to the party to be 
affected by it.

As to the objection that the application in this case does not 
truly set forth the title of the complainants and the amount and 
nature of the incumbrances on the property, and the amount of 
insurance in other companies, it is sufficient to say that the 
evidence abundantly shows that all the facts were fully and 
frankly communicated to Beach, the agent of the company, 
and were indeed known to him before ; and that he wrote down 
the answers according to his view of their bearing and legal 
effect, Eames relying entirely on his experience in such matters. 
There is no reason to suppose that either Eames or Beach did 
not act in entire good faith in the transaction. And, indeed, it 
cannot be pretended that the facts were not substantially as 
repiesented in the application. The complainants are repre-
sented to be the owners of the property, which is stated to be 
subject to a mortgage for $6,000. The fact was, that they had 
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purchased the property for $12,000, and had paid $6,200 of the 
purchase-money, the vendor having a lien for the balance of 
$5,800 ; but no deed had ever been given. So that, in truth, the 
complainants did not hold the legal title, although they had an 
equitable one; and had not given a mortgage, although the 
vendor’s lien was equivalent to one. In another answer, how-
ever, explaining the mortgagee’s interest, it is stated expressly 
to be a “ lien on mill to secure payment of sale.” As the exact 
facts were communicated to the agent, and he took the respon-
sibility of stating them in the way he did, leading the applicant 
to suppose that it was all right, we think it would be great in-
justice to turn him out of court now for this inexact method of 
statement. According to the views expressed by this court in 
Insurance Company v. Wilkinson, 13 Wall. 222, and other more 
recent cases, the defendant was concluded by the act of its 
agent. The reference to collateral insurances in other companies 
is subject to the same consideration. The insurances were being 
applied for through this very agent who wrote the answers, and 
who knew the whole facts, and between whom and the general 
agent they had been referred to in their correspondence. The 
defence on this ground is utterly destitute of equitable consid-
eration.

After giving due attention to the pleadings and evidence in 
this case, we are forced to the conclusion that a contract for a 
policy of insurance was fairly made, and that a decree should 
have been rendered for the complainants, declaring them entitled 
to a policy of insurance to be issued by the defendant, in the 
usual form in such cases, for $4,000 on the mill and machinery 
of the complainants, situated at Staunton, in the county of Ma-
coupin, Ill., to run and be in operation for one year from the 
twelfth day of October, 1872, at the rate of six and a half 
per cent premium; and, as it appears that the said property 
was destroyed by fire on the twenty-ninth day of October, 1872, 
whereby loss and damage accrued to the complainants to the 
whole amount of the said insurance, and that due proof and notice 
of such loss was given, and that the premium for said insurance 
was tendered and refused, it should be further decreed that the 
defendant pay to the said complainants the said sum of $4,000 
(less the amount of said premium), with interest and costs.
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See Taylor v. Merchants’ Insurance Co., 9 How. 405; Perkins 
v. Washington Insurance Co., 4 Cow. (N. Y.) 666 ; Carpenter 
v. Mutual Safety Insurance Co., 4 Sandf. (N. Y.) Ch. 410.

Decree reversed, and cause remanded with directions to enter 
a decree in conformity with this opinion, and to take such 
further proceedings as.law and equity may require.

Commi ssi oner s of  John so n  Coun ty  v . Thaye r .

1. Under the act of the legislature of Kansas, approved Feb. 10, 1865, authoriz-
ing the board of county commissioners of any county to, into, through, 
from, or near which any railroad is or may be located, to subscribe to the 
capital stock of the company, the location of the . road is not a condition 
precedent to submitting the question of subscription to a vote of the quali-
fied electors of the county.

2. A proposition was submitted to the electors of Johnson County, whether the 
board should be “ authorized to subscribe capital stock in the name and for 
the benefit of Johnson County, in the sum of $100,000, to aid in the construc-
tion of a railroad commencing at or near the Union Depot, on the south side 
and near the mouth of the Kansas River, and near Kansas City ; thence to 
Olathe, in Johnson County; thence, in a southerly direction, through said 
county to the southern boundary of the State of Kansas.” Held, that, 
under the statute, this was a sufficiently specific description of the route of 
the contemplated road, and that it was not necessary to insert the name of 
the company constructing it.

3. Irregularities or informalities, not involving the question of jurisdiction nor 
affecting the result of the vote, do not impair the validity of the bonds issued 
pursuant to the election ; and the Curative Act of Feb. 25,1868, was intended 
by the legislature of Kansas to reach the bonds issued before as well as 
those after its passage.

4. Notice to one of the trustees appointed by the company in its deed mortgaging 
its property, including the county bonds, to secure the payment of its bonds, 
issued and negotiated for value to third parties, does not, in a suit by the 
trustees to enforce the payment of the county bonds, operate to destroy the 
bona fide holding of such parties.

Erro r  to the Circuit Court of the United States for the 
District of Kansas.

This action was commenced by Nathaniel Thayer, F. W. 
Palfrey, and George W. Weld, to recover the amount due upon 
interest coupons attached to certain bonds, originally issued, to 
the amount of $100,000, by the county of Johnson, in the 
State of Kansas, to the Kansas and Neosho Valley Railroad 
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Company, in payment of a subscription of like amount made 
by it to the capital stock of that company. The bonds and 
coupons, although varying in amounts and in the dates of pay-
ment of the several coupons, are in the same form. The fol-
lowing is a copy of one of them: —

“ No. 1.] Unite d  Stat es  of  Amer ica . [$1,000.
“ STATE OF KANSAS.

“ Stock Bond of Johnson County, Kansas.
“ Thirty years after date, Johnson County promises to pay to 

Kansas and Neosho Valley Railroad Company (a corporation 
organized and created under a general law of the State of Kansas, 
by virtue of a certificate of incorporation, filed and recorded in the 
office of the secretary of the State of Kansas, under date of March 
the 8th, 1865), or bearer, the sum of $1,000, for value received, with 
interest at the rate of seven per cent per annum, payable semiannu-
ally at the Ninth National Bank in the city of New York, from and 
after the first day of January, 1867.

“ By order of the board of county commissioners of the county 
of Johnson, State of Kansas.

“Olat he , Kans as , Sept. 3, 1866.
“ D. M. Will iams ,

“ Chairman Board County Commissioners, Johnson County.

“ [l . sj Attest: F. E. Hende rson , Clerk”

“ Coupon.
“ Olat he , Kans as , Sept. 6, 1867.

“ Treasurer Johnson County will pay to bearer thirty-five dollars 
in the city of New York, being semiannual interest due on the 
first day of January, 1872, on the bond of the county of Johnson, 
No. 1, to the Kansas and Neosho Valley Railroad Company, issued 
in pursuance of an order of the county commissioners of said 
county, dated Sept. 3, 1866.

“ D. M. Willia ms ,
“ Chairman Johnson County Commissioners.

“ F. E. Hend ers on , County Clerk f

The bonds are indorsed as follows: —
“ I, A. Thoman, auditor of ^he State of Kansas, do hereby cer 

tify that this bond has been regularly and legally issued ; that t e 
signatures thereto are genuine; and that such bond has been ' } 
registered in my office, in accordance witb an ac^ of the legislatuie, 
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entitled ‘ An act to authorize counties, incorporated cities, and 
municipal townships to issue bonds for the purpose of building 
bridges, aiding in the construction of railroads, or other work of 
internal improvement, and providing for the registration of such 
bonds, and the repealing of all laws in conflict therewith.’ Ap- 
proved March 2, 1872.

“ Witness my hand and official seal this sixteenth day of April, 
1872.

“ [l . s.] A. Thoman , Auditor of State.”

The authority to the county to subscribe was conferred by 
the first section of c. 12 of the laws of Kansas for the year 
1865, which is set out in the opinion of the court. The fol-
lowing proposition was submitted to the electors of the 
county: —

“ Whereas, on the fourteenth day of February, a .d . 1865, an 
act of the legislature of the State of Kansas took effect and 
became in full force, entitled, ‘ An Act to authorize counties and 
cities to issue bonds to railroad companies; ’ and whereas, by law, 
the board of county commissioners are authorized to call a special 
election of the qualified electors of the county, to determine whether 
the said board of county commissioners shall subscribe, in the 
name of the county, to any railroad corporation to construct a road 
into or through the county;

“It is therefore ordered, that a special election of the qualified 
electors of Johnson County be held at the several voting precincts 
in said county, on the seventh day of November, 1865; that said 
election shall, in regard to qualifications of electors, and the man-
ner of receiving Votes, and the manner of conducting said election, 
be according to the laws in force governing elections.

“The question submitted to the qualified electors at said election 
shall be, whether the board of county commissioners shall be 
authorized to subscribe capital stock in the name and for the benefit 
of Johnson County, in the sum of $100,000, to aid in the construc-
tion of a railroad commencing at or near the Union Depot, on the 
south side and near the mouth of the Kansas River, and near Kan-
sas City; thence to Olathe, in Johnson County; thence, in a south- 
eily direction, through said county to the southern boundary of the 
State of Kansas ;

In case a majority of said electors shall vote for subscription to 
. e capital stock of said railroad, the board of county commis-

sioners shall issue the bonds of said county of Johnson, in such 
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amounts as they may deem best, in payment of said stock: Pro-
vided, that no part of said bonds shall be issued until work on the 
said railroad shall be actually commenced in said county, and then 
only in pro rata assessments as the work progresses; and provided, 
farther, that the whole of said sum of $100,000 Shall be expended 
within the limits of said county; which said bonds shall bear inter-
est at a rate not exceeding seven per cent per annum, and shall be 
payable within thirty years.

“ The ballots of said election shall be written or printed: ‘For 
subscription to railroad ‘ Against subscription to railroad? If a 
majority of all the votes cast at said election be for subscription to 
railroad, the board of county commissioners shall be authorized to 
subscribe stock to said railroad in the name and for the benefit of 
Johnson County, and to issue bonds in the manner heretofore 
stated. All books shall be kept at the several voting precincts by 
the judgesand clerks of said election, showing the whole number 
of votes polled for and against said subscription to railroad.

“ The votes shall be counted by the judges of said election, and 
the result proclaimed, and the poll-books signed by the judges and 
attested by the clerks as nearly in accordance with sects. 18 and 
23, p. 459, Stat, of 1862, as may be practicable. After canvassing 
the votes, the judges shall seal up and return the poll-books to the 
county clerk on or before the Friday next following said election, 
and within three days after said election deposit one copy of said 
poll-books with the township trustee, and shall also preserve the 
ballots used at said election. Sects. 25 and 26, p. 497, and Code 
1862.

“ The county clerk and commissioners will meet in Olathe on 
Friday next following said election, to canvass and declare the 
result, and make a record thereof.

“ Ordered, that the foregoing order and notice be published in 
the ‘ Olathe Mirror,’ twenty days prior to said election.

“ Davi d  M. AVill iAms , Chairman.
“ Attest: F. E. Hend ers on , County Clerk?
A majority of the electors voted at the time named, and in 

the several precincts of the county, in favor of the subscription , 
and, on the 3d of September, 1866, the county commissioners 
made it, and it was accepted by the company.

In April, 1867, a call was made by the board of directors 
of the company, upon all of their subscribers for stock, foi t ie 
whole amount unpaid upon their subscriptions.
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On the sixth and twenty-seventh days of September, 1867, 
the county commissioners issued and delivered to the company, 
in part payment of the county subscription, bonds to the 
amount of $50,000, which are a part of those in question.

On June 19, 1868, the following contract was entered into 
between the president of the company and the commissioners of 
Johnson County, to wit: —

“ Know all men by these presents, that we, the Board of County 
Commissioners of Johnson County, in the State of Kansas, in con-
sideration that the Kansas and Neosho Valley Railroad Company 
shall construct and put into operation a railroad from a point near 
Kansas City, Missouri, by way of Olathe, to the southern boundary 
line of said Johnson County, in the direction of Paola, Kansas, 
within eight months from this date, and in consideration of one 
dollar to be paid, by said railroad company, we hereby agree and 
bind ourselves, for and in behalf of said Johnson County, to assign 
and transfer to said railroad company, or their successors, the 
$100,000 of stock heretofore voted and subscribed by said Johnson 
County to the capital stock of said railroad company ; and we do 
further agree, in consideration of the premises aforesaid, to cause 
to be issued, without delay, the $50,000 of bonds of the said county 
remaining unissued and t unpaid on the $100,000 of stock, so as 
aforesaid voted and subscribed, and place said $50,000 of bonds in 
the hands of J. E. Hayes, who shall hold said bonds as the trustee 
and agent both of said Johnson County and said railroad company, 
to be delivered by said J. E., Hayes to said railroad company, or 
their successors, on their constructing and putting in operation said 
railroad from said point near Kansas City to Olathe: Provided, 
said railroad shall be constructed and put in operation to Olathe 
within five months from this date.

And we further agree, in consideration of the premises afore-
said, that in any election of the stockholders of said railroad com-
pany which may be held prior to the transfer of the $100,000 of 
stock as above provided for, and while said railroad company may 

e engaged in good faith in performing the conditions upon which 
such ti ansfer of stock is to be made, that we will cast the votes to 
W ich said county may be entitled as a stockholder, in such man- 
nei and for such persons as said railroad company, or their succes-
sors, may request.
h 11 hereby expressly understood, that if said railroad company 

a to comply with the conditions above mentioned, then this 
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agreement shall be null and void ; but, if the said company, or their 
successors, shall fully comply with all of said conditions, then this 
agreement shall be binding and in full force.

“ Witness our hands at Olathe, this nineteenth day of June, a .d . 
1868.

“ B. F. Holl enb ack , 
“ Chairman Board, of County Commissioners.

“John  Brad y , Associate Commissioner.”

The county commissioners of Johnson County executed, 
June 22, 1868, the remaining bonds, to the amount of $50,000, 
and placed the same “ in escrow ” with Josiah E. Hayes, to be 
delivered to said railroad company, upon its compliance with 
the terms of this contract.

On Oct. 5, 1868, the county commissioners, at the instance 
of the president of the railroad company, made the follow-
ing order extending the time for completion of the road to 
Olathe: —

“ Whereas, by mutual agreement, the commissioners of the county 
of Johnson have granted to the Kansas and Neosho Railroad Valley 
Company an extension of time, from the nineteenth day of Novem-
ber next *to the fifth day of December next, within which to con-
struct their said road to the town of Olathe, according to the 
provisions, in other respects, of a resolution, ordinance, or agree-
ment passed or entered into on the nineteenth day of June, a .d . 
1868, by the said county commissioners, entitling the said rail-
road company to the bonds and stock of said county voted and 
subscribed to said company. It is therefore resolved by the com-
missioners of Johnson County, that, in the event said railroad 
company shall so construct to the town of Olathe their said road 
on or before the fifth day of December, in manner prescribed 
in the resolution, ordinance, or agreement passed June 19, 1868, 
the trustee or commissioner named therein shall, and is hereby 
instructed and empowered to, deliver and assign to said raihoad 
company the said stock and remaining bonds of said county as 
heretofore authorized and instructed, the same in all respects as 
though the said road had been constructed to the town of Olathe 
on or before the nineteenth day of November, 1868.

“ B. F. Holl enba ck , Chairman Board.
“ John  Brad y . n
“ K* Coa te s , President Badroad Co.
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The company completed its road according to the terms of 
the agreement; and, on the fifteenth day of December, 1868, 
said Hayes delivered to it the remaining bonds. They were 
signed by said Hollenback as chairman ; but in other respects, 
except as to said date, are similar to the bond, of which a copy 
is above given.

On or about March 29, 1869, and before the maturity of any 
of the coupons in suit, the company, having previously changed 
its corporate name to “ Missouri River, Fort Scott, and Gulf Rail-
road Company,” executed a mortgage or deed of trust, bearing 
date Jan. 1, 1868, upon its railroad and other property, includ-
ing the bonds in question, to the plaintiffs as trustees, to secure 
the payment of five thousand negotiable bonds, of $1,000 each, 
bearing the same date as the deed of trust, which the company, 
before the maturity of any of the coupons now in suit, had 
issued and transferred, for value, to various persons, by whom 
they are still held.

Immediately after the execution of the deed, the company 
delivered the county bonds in question to the plaintiffs, who 
have ever since held them.

All of the coupons for interest that matured prior to those in 
suit were regularly paid by the county, with funds raised by 
the levy and collection of a tax for that purpose.

Thayer, one of the plaintiffs, had notice of all the facts con-
nected with the issue of the county bonds ; of the agreement of 
June 19,1868 ; of the assessment of the stock by the company, 
and of its non-payment; and of the issue of stock as a bonus to 
the purchasers of the bonds of the railroad company, and of the 
facts connected with the completion of the road to Olathe : but 
the other plaintiffs had no such notice, nor had the purchasers 
of the railroad bonds.

The Curative Act, as it is termed, of Feb. 25, 1868, is set 
forth in the opinion of the court. The action was tried by the 
court without a jury, and a special finding of facts made. The 
court found, as a conclusion of law, that the plaintiffs were 
entitled to recover the amount of the coupons declared on. 
Judgment was entered accordingly. The defendants sued out 
this writ of error.

Mr. Nelson Cobb for the plaintiffs in error.
Mr. Wallace Pratt, contra.
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Mr . Jus tic e  Hunt  delivered the opinion of the court.
The recovery by Thayer and others of the amount of the 

coupons sued upon is challenged upon various grounds..
1. It is contended that no authority to subscribe for the 

bonds was conferred by the vote of Nov. 7,1865, for the reason 
that no particular railroad was referred to in the vote on that 
occasion. The question was submitted to the voters of Johnson 
County, in the form of an inquiry, whether the commissioners 
should be authorized to subscribe capital stock to the amount of 
$100,000, to aid in the construction of a railroad commencing at 
or near the Union Depot, on the south side of and near the 
mouth of the Kansas River, and near Kansas City ; thence 
to Olathe, Johnson County ; thence, in a southerly direction, 
through said county to the southern boundary of the State of 
Kansas. Assuming that the road to which the subscription was 
made met the terms required, it is insisted that the question of 
subscribing to the particular railroad company by name should 
have been submitted to the electors, and that there must have 
been an actual location of the road before the election was 
held.

We had occasion to consider a question similar to the latter 
branch of this objection in Çounty of Callaway v. Foster, 93 
U. S. 567, and held that the objection was not a valid one.

In that case the statute authorized a subscription by any 
county “ in which any part of the route of said railroad may 
be.” The road was not built, located, nor organized. The court 
there intimated that, where this language was used in reference 
to a road which was yet to be built, it could be applied to any 
county in which the road might by law be located.

The road to which subscription was in this case made was, in 
fact, located in the county of Johnson, and thé work upon it 
commenced before any of the bonds were executed or delivere , 
— was actually built through the county, and is now there 
operated. We think a previous location of the road was not 
required by the terms of the statute.

Was it necessary that the particular road to which a sub 
scription was intended-to be made should be described in the 
proposition submitted to the popular vote, or was the genera 
language used in this case a compliance with the law .
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The following is the section of the act of Feb. 10, 1865, con-
trolling the question:.—

“ Sect . 1. That' thé board of county commissioners of any county 
to, into, through, from, or near which, whether in this or any other 
State, any railroad is or may be located, may subscribe to the capi-
tal stocks of any such railroad corporation, in the name and for the 
benefit of such county, not exceeding in amount the sum of 
$300,000 in any one corporation, and may issue the bonds of such 
county, in such amounts as.they may deem best, in payment for said 
stocks: Provided, that,such bonds shall be issued only in payment 
of assessments made upon all the stocks of such railroad company, 
which bonds shall bear interest at a rate not exceeding seven per 
cent per annum, and shall he payable within thirty years. And the 
said board of commissioners shall elect one of their number, who 
shall not be a stockholder, to cast the vote of thé county at any 
election for directors, or at any meeting of the stockholders of such 
company; and said board of commissioners shall annually levy and 
collect, at the same time and in the same manner that general taxes 
are levied and collected, a tax sufficient to pay the annual interest 
on such bonds, and to create a sinking fund for their redemption. 
But no such bonds shall be issued until the question shall be first 
submitted to a vote of the qualified electors of the county at some 
general election, or at some special election to be called by the board 
of county commissioners, by first giving twenty days’ notice in some 
newspaper published and. having general circulation in the county; 
or, in case there be no paper in the county, then by written or 
printed notices posted up in each election precinct ; and, in submit-
ting said question, said board of commissioners shall direct in what 
manner the ballots shall be cast. If a majority of the votes cast at 
such election shall be in favor of issuing such bonds, the board of 
commissioners of the county shall issue the same.”

This language, in relation to the road to which the subscrip-
tion may be made, is as general as words can make it. The 
oard of commissioners may subscribe . to the capital stock of 
any railroad ” which is or may be located in or near the 

county they represent, and may issue the bonds of the county 
in payment for said stocks. “ But no such bonds shall be 
issued until the question shall be. first submitted to a vote of 
tie qualified electors of the county.” In neither of these 
c auses is there a qualification that the particular road shall be 
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named in the submission, or that any detail shall be set forth. 
The burden of bonds shall not be imposed upon the county 
except by the previous assent of a majority of the electors. 
When the burden is assumed by the electors, it is quite reason-
able that it should be left to the county board to select the 
particular corporation in which the stock shall be taken. That 
trust can be there executed as wisely and judiciously as at a 
mass meeting of the voters.

The electors here voted to take stock in a corporation to aid in 
the construction of a road “ commencing at or near the Union 
Depot, on the south side of and near the mouth of the Kansas 
River, and near Kansas City; thence to Olathe, Johnson County; 
thence, in a southerly direction, through said county to the 
south boundary of the State of Kansas.”

We think this was a sufficiently specific statement to be sub-
mitted to the voters for their approval or disapproval.

We cannot, however, think that this is a vital point, even 
if there was a defect in this respect. The question of sub-
scribing for the stock and issuing the bonds for a road from the 
mouth of Kansas River to the south boundary of the State was 
submitted to the electors, of Johnson County. Notice was 
given for the time required by the statute, and a full and 
fair vote was taken, so far as we are informed. The approval 
of the electors by their vote, at a meeting called for that pur-
pose, is the object of the statute. Defects, irregularities, or 
informalities, which do not affect the result of the vote, do not 
affect its validity. The defect we are considering, if it is a 
defect, does not go to the question of jurisdiction, and does not 
impair the validity of the bonds.

The case of Lewis v. Commissioners of Bourbon County, 12 
Kan. 186, is cited on this point. In- that case, four questions 
were passed upon by the Supreme Court of Kansas : First, Was 
the presentation of a petition, signed by one-fourth of the quali-
fied voters, a condition precedent to the valid action of the com-
missioners ? Second, Did the failure to name the corporation in 
the propositions submitted to the electors avoid the whole pio 
ceedings ? Third, A majority of the votes of the electors 
having been cast against the proposition to issue bonds, was 
the county board authorized to issue them ? Fourth, Did the 
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subsequent submission, and the proceedings thereon, confer the 
authority to issue the bonds ?

The court held that the first objection was cured by the act 
of 1868. The second and the third objections were held to be 
fatal, and that the case was not relieved by the proceedings 
referred to in the fourth objection.

The court did, in its language, hold that the objection raised 
in the present case, to wit, that the name of the corporation 
was not inserted in the proposition for the popular vote, was 
fatal. Had this been the only or an indispensable part of the 
decision, we should have been called upon to inquire whether 
the decision was one of that class of State decisions upon its 
own statute that was binding upon us. The other question, 
however, existing and decided in that case, was, in its nature, 
so exclusive and so controlling that any thing said or professed 
to be decided beyond it does not require much consideration. 
The court held that, in the exercise of its general jurisdiction, 
it had the power to inquire into the number of votes actually 
cast for and against the proposed issue of bonds; and, upon 
making such inquiry^ it found and determined that, in fact, a 
majority of the votes cast were cast against the proposition. 
Upon this point all the decisions of this court, and, so far as we 
know, of all other courts, concur. If a majority of the electors 
cast their votes against the proposition to issue bonds, the en-
tire foundation of the proceedings is gone. There is an absolute 
want of jurisdiction to proceed further in the matter, and an 
attempt to do so is void, as are all proceedings or issues based 
upon it. With this elemental failure existing in that case, 
other and further decisions tending to the same result are not 
to be regarded as authority.

The Culf Railroad v. Commissioners of Miami County, 12 id. 
234, is based upon the case above referred to, and follows it, 
without examination or discussion. It does not refer to the 
Curative Act of Feb. 25, T868, which was held, in the Bourbon 
County case, not to be applicable to an election where a major-
ity of votes was cast against the proposition, but which act, it 
was held, did relieve against the defect of the absence of the 
preliminary petition required by the statute. The court said 
t at act was intended to sustain, and not to defeat, the will 

v o l . iv. 41
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of the people. This principle would have justified its application 
in relief of the defect before it, if there was such defect; and 
its consideration might well have altered the result. Both of 
these decisions were made after the bonds in this suit had been 
issued, and the interest upon them regularly paid for a con-
siderable time. The road had been built as promised, the 
county of Johnson and its people enjoyed the anticipated bene-
fits, and we are of the opinion that we are not bound to follow 
a decision which releases them from all the corresponding obli-
gations. To this effect are the decisions of this court, made in 
the years 1865, 1871, and 1872. Gelpcke et al. n . City of Du-
buque, 1 Wall. 175 ; Bulls n . Muscatine, 9 id. 571; Olcott n . 
The Supervisors, 16 id. 678.

The Curative Act of February, 1868, was intended by the 
legislature of Kansas to reach cases like the present, and to 
cover both the bonds issued before, as well as those issued 
after, its passage. It is as follows: —

“ Sect ion  1. Whenever a majority of the persons voting at any 
election called by the board of county commissioners of any county 
have heretofore voted in favor of subscribing ’stock and issuing 
bonds to any railroad company or companies, the board of county 
commissioners of such county may subscribe to the capital stock of 
such railroad company or companies to the amount and on the con-
ditions specified in the order of such boards of county commis-
sioners in such cases, and pay such subscription, by issuing to each 
company bonds of such county at par, payable at a time therein to 
be fixed, not exceeding thirty years from the date thereof, bearing 
interest at the rate of seven per cent per annum, with interest cou-
pons attached, whether such orders and elections, or either of them, 
have been in compliance with the statutes in such cases made and 
provided or not, or whether the proposition submitted at the elec-
tion had was for the subscription of stock and the issuance of bonds 
to one or more railroad companies.”

“ Sect . 4. The provisions of this act shall be applicable in all 
cases where the election was held upon the subscription of stoc 
and the issuance of bonds prior to the twenty-first day of Januaiy, 
a .d . 1868.

In the language before quoted, this act was intended to ai j 
and not to destroy, the proceedings in subscribing for stock 
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and issuing bonds. In this case, the election was held prior to 
the twenty-first day of January, 1868 ; and, although a portion 
of the bonds had been issued prior to the passage of the act, 
we are of the opinion that they are within its protection. It 
was intended to reach cases where the majority of the electors 
had voted in favor of issuing the bonds, “ whether such orders 
and elections, or either of them, have been in compliance with 
the statutes in such cases made and provided or not.”

It is contended, again, that, by an agreement made on the 
19th of June, 1868, the stock of the county in the company was 
cancelled, and that, therefore, there was no consideration for 
the sale of the bonds.

By the agreement referred to, the county undertook to de-
liver to the road the $50,000 bonds, yet unissued, to sell and 
deliver its interest in the capital stock of the company, and in 
the mean time to cause its stock to be voted upon, as the com-
pany should direct, provided that the road should be built and 
completed to the southern boundary of Johnson County within 
eight months, and to the town of Olathe within five months, 
from date, the bonds to be issued, and placed in the hands of 
a depositary, to be delivered upon the performance of the 
agreement.

A completion of the road at an earlier period than was re-
quired (no time being specified in the original proposition), 
and at a probable increase of expense, seems to afford a good 
consideration for any lawful agreement on the part of the 
county. We fail to discern the force of this objection, or of 
the point connected with it, that the stock became thereby 
cancelled. The commissioners had authority to sell the stock, 
Compiled Laws of Kansas, 1862, 409; and, unless prohibited 
by law, an incorporation may become the holder of a portion of 
its own shares. City Bank v. Bruce, 17 N. Y. 507.

We do not regard the circumstance that the road was located 
and built a fraction of a mile distant from the town of Olathe 
as of any importance. It was a practical compliance with the 
requisition in that respect, and was accepted and received by 
the county as a satisfactory performance of the contract. The 

onds were issued after the location, and the interest was paid 
rom time to time without objection or complaint in that re-
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spect. It is too late now to set up an objection which is an 
evident afterthought.

It is contended, further, that there is no bona fide holding of 
these bonds, and that all defences may have their full effect in 
this case.

“ The court below finds that the plaintiff Thayer had notice of 
all the facts and circumstances connected with the issue of these 
bonds by Johnson County, and of the agreement of June 19, 1868, 
and of the facts with regard to the assessment of the stock by the 
railroad company and of its non-payment, and of the issue of stock 
as a bonus to the purchasers of the bonds of the railroad company, 
and of the facts with regard to the completion of the road to the 
town of Olathe; but his co-trustees had no such notice, nor did the 
purchasers of the first mortgage bonds have such notice, except so 
far as they are charged with constructive notice by reason of the 
knowledge of Thayer, one of the trustees.”

It is a part of the case, that, on the first day of January, 1869, 
the railroad company executed to Nathaniel Thayer, F. W. 
Palfrey, and George W. Weld, the plaintiffs in this suit, a deed 
of trust conveying a large quantity of lands, and transferring, 
among other things, its subscriptions from towns and counties, 
including that now in suit, to secure the payment of 85,000,000 
of its negotiable bonds to be issued by the said company, as 
therein particularly described; that, before the coupons now 
sued upon had become payable, the railroad company had issued 
those bonds, which are now outstanding and unpaid to the full 
amount thereof.

The question then arises, whether notice to one of the trustees 
in this deed of trust is notice to the holders of the mortgage 
bonds in such manner that, in a suit by the trustees to enforce 
payment of the county bonds, the character of a bona fide holder 
without notice is lost.

In Curtis and Others v. Leavitt, 15 N. Y. 194, the court 
say: —

“ If Graham, one of the trustees, was chargeable, as director of 
the company, with knowledge that there had been no previous ie®° 
lution, notice to him was not notice to his cestuis que trust. He i 
not stand to them in the relation of an agent. He was selected an 
appointed as a trustee by the company, not by the cestuis que trus .
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His powers and duties were prescribed by the company, not by the 
bondholders. There were, at the time of the execution of the trust- 
deeds, no bondholders, no cestuis que trust. It is a necessary attribute 
of an agency that it should be created by the principal. ... In this 
case, as the relation of principal and agent did not exist between the 
bondholders and Graham, notice to him, or knowledge by him, that 
there was no previous resolution, was not constructive notice to the 
bondholders.”

And, again, on the page following, it is said: —
“ The trustees are not to be regarded as the agents of the pur-

chasers of the bonds and mortgages assigned to them. No con-
sideration proceeds from them. They were mere assignees of those 
securities, coupled with no interest, in trust to hold them as security 
for the payment of all the mortgage bonds that should thereafter be 
sold or negotiated by the company. . . . Whoever purchased the 
mortgage bonds became purchasers of the bonds and mortgages so 
assigned as security for their payment, or of an equitable right to 
hold them as such security.”

We think this is sound doctrine, and that it establishes the 
proposition that notice to Thayer did not operate to destroy the 
bona fide holding of the bondholders under the deed of trust in 
which he was named as one of the trustees.

We have noticed all of the objections which we deem of im-
portance, and are of the opinion, upon the whole case, that the 
judgment should be affirmed; and it is So ordered.

Boyd  v . Alabam a .
The defendant, having been indicted under a statute of Alabama for setting up 

and carrying on a lottery without legislative authority, claimed in defence a 
right to set up and carry on the lottery in question under a subsequent statute 
passed on the 10th of October, 1868 : this latter statute was repealed in March, 
1871. It was admitted on the trial that the acts charged against the defend-
ant were done under that statute, and would be legal if the statute were con-
stitutional, and had not been repealed. That statute required the defendant, 
an . certain other parties associated with him, before exercising the right 
c aimed, to deposit in the treasury of the State, to the credit of the school 
Un , and for educational purposes, $2,000, and annually thereafter the same 

sum or twenty years, or so long as they might do business under the act; and 
at sum had been deposited. Under a previous indictment against the same 

e en ant for a similar offence, the Supreme Court of the State had held 
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that the statute in question constituted a contract, and that the repealing act 
was, for that reason, void. In that case, the only matter before the court was 
the meaning of the statute: its constitutionality was not called in question. 
On the trial of the case at bar, the defendant relied upon that decision of the 
court, but he was, nevertheless, convicted and sentenced. On appeal to the 
Supreme Court of the State, the judgment was affirmed, the court deciding 
that the statute of Oct. 10, 1868, was unconstitutional. Held, that the pre-
vious adjudication of the court upon the meaning of the statute — that it con-
stituted a contract between the defendant and the State—did not estop the 
State from denying its constitutionality in the present case, nor conclude the 
court upon that question, although the point might have been raised and deter-
mined in the first instance.

Erro r  to the Supreme Court of the State of Alabama.
Mr. 8. F. Rice for the plaintiff in error.
Mr. John T. Morgan and Mr. P. Phillips for the defendant 

in error.

Mr . Just ice  Fiel d  delivered the opinion of the court.
On the 10th of October, 1868, the legislature of the State of 

Alabama passed an act, entitled “ An Act to establish a mutual 
aid association, and to raise funds for the common-school system 
of Alabama.” The act had a very fair and promising appear-
ance, and to the casual reader would seem designed to promote 
the cause of science and art, advance education, and diffuse 
knowledge. Certain persons named in the act, and their asso-
ciates, were given the right to form themselves into a partner-
ship association for the distribution of books, paintings, works 
of art, scientific instruments and apparatus, lands and tene-
ments, stock and currency, and such other valuables aS should 
promote the object of the association; the distribution to be 
made by awards and prizes, under such rules and regulations as 
the parties might adopt, and in such places as they might select. 
The parties were also authorized to receive subscriptions and to 
sell certificates of subscription, which should entitle the holders 
to such articles as might be awarded to them, or their equivalent 
in currency ; the distribution to be made in public, after due a 
vertisement, by lot, chance, or otherwise, according to the rules 
and regulations established. And it was made the duty of the 
parties to offer premiums and prizes to the citizens of Alabama 
“ for the best essays in science and art, and the most deserving 
works of art, and the most useful inventions in the mechan 
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ical sciences.” ^And before commencing business under the act, 
that is to say, before entering upon the career of public bene-
factions thus conspicuously set forth, the parties were required 
to deposit in the treasury of the State, to the credit of the school 
fund, and for educational purposes, $2,000, and annually there-
after the same sum for twenty years, or so long as they might do 
business under the act.A

Nothing could seem to be of greater public utility than the 
objects contemplated by the enactment; yet, under its general 
and comprehensive language, license is claimed to set up and 
carry on lotteries for money, and to sell tickets in such lotteries; 
and it does not appear that any other use has ever been made 
of the right or privilege granted. None of the many objects 
mentioned, except currency, have been offered for distribution. 
This act was repealed in March, 1871. Before it was passed, 
there was a statute of the State prohibiting lotteries and impos-
ing a fine, on conviction, of not less than $100 nor more than 
$2,000, upon any person setting up or carrying on a lottery, or 
concerned in setting up or carrying it on, without legislative 
authority. That statute remains unrepealed. Under this 
statute the defendant was indicted in the city court of Mobile 
for setting up and carrying on a lottery without legislative 
authority, and was convicted and sentenced to pay a fine of 
$1,000. On appeal to the Supreme Court of the State the judg-
ment was affirmed. Revised Code of Alabama, sect. 3,616.

On the trial, the defendant admitted that he had been engaged 
in setting up and carrying on a lottery in the city of Mobile 
within twelve months before the finding of the indictment, but 
claimed a license for that purpose under the statute of 1868, 
he being one of the persons named therein. And the State 
admitted that the defendant had paid the money required by 
the statute of 1868 into the treasury in November of the previ-
ous year, and that the acts with which he was charged were 
done under that statute, and would be legal if the statute were 
constitutional, and it were not subsequently repealed.

The questions thus presented for our consideration relate to 
. e constitutionality of the act of 1868, and the effect upon the 

ng t or privilege there conferred of the repealing act of 1871.
e defendant contends that the right or privilege to set up 
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and carry on lotteries in the State, conferred by the act, rests 
on a contract of. the State, a consideration being given for its 
grant by the prescribed yearly payment into the treasury, and 
that the repealing act cannot, therefore, impair it. In conse-
quence of a previous adjudication of the Supreme Court of the 
State, construing the act as creating a contract with the persons 
therein named, the defendant further contends that the State is 
estopped from denying its constitutionality.

It is true, that, in a former case against the same defendant, 
upon an indictment of a similar kind, for a previous offence of 
setting up and carrying on a lottery, the Supreme Court of the 
State held that the statute in question constituted a contract, 
and that the repealing act was for that reason void. But in 
that case the only subject before the court was the meaning of 
the statute, — whether its provisions in their terms amounted to 
a contract which a subsequent enactment could not impair. 
The constitutionality of the act was not drawn in question; 
that was not denied.

Courts seldom undertake, in any case, to pass upon the 
validity of legislation, where the question is not made by the 
parties. Their habit is to meet questions of that kind when 
they are raised, but not to anticipate them. Until then, they 
will construe the acts presented for consideration, define their 
meaning, and enforce their provisions. The fact that acts may 
in this way have been often before the court is never deemed a 
reason for not subsequently considering their validity when that 
question is presented. Previous adjudications upon other points 
do not operate as an estoppel against the parties in new cases, 
nor conclude the court, upon the constitutionality of the acts, 
because that point might have been raised and determined in 
the first instance. So when, in the present case, the point was 
taken for the first time against the constitutionality of the act 
qf_1868? the court was not precluded by the previous decisions 
from freely considering and determining it. Having considered 
it, the court came to the conclusion that the act could not be 
sustained. It appears that the Constitution of the State declares 
that “ each law shall contain but one subject, which shall be 
clearly expressed in its title.” The object of this provision, 
said the court, was to prevent abuses which had grown up, to
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the scandal of legislative bodies; and, using the language of a 
previous decision, to prevent deception, by including in a bill 
matters incongruous with the title. Whilst observing that it 
was necessary to be careful in the application of the doctrine, 
so as not to cripple and embarrass legislation, and expressing 
doubts whether the act authorizes a lottery for money, the court 
said: “ But, granting that this right to set up and carry on a 
lottery is conferred in the body of the statute, it is not expressed 
in the title. Never was language employed less apt to convey 
to the mind, learned or unlearned, the idea that the partnership 
association, the mutual aid society, was to be an undisguised 
lottery, and that the encouragement of letters, the promotion 
of science and the arts, which it proposed, was the uncertain 
prize in currency which might fall to the ticket-holder ; ” and, 
because the object is not thus expressed, the act was declared 
to be unconstitutional. We cannot refuse to give effect to that 
decision. It is the province of the Supreme Court of the State 
to construe its own Constitution and laws; and, when it decides 
that one of its laws is not authorized by its Constitution, it is 
not for us to deny the correctness of the decision, when there 
is no evasion in this way of Federal authority.

The act of 1868 being unconstitutional, the contention of the 
defendant, that it constitutes a contract, repealable or irrepeal- 
able, falls to the ground; and he is left to meet the indictment, 
founded upon a statute confessedly constitutional, in the best 
way he can. If he has been misled by previous adjudications 
of the State courts, his relief from the present judgment must 
be sought from the clemency of the Executive. This court can 
afford him none.

These views dispose of the case, and require an affirmance of 
the judgment; but, before closing this opinion, it is proper to 
make one or two observations, to prevent misconstruction.

1st, While the State has seen proper, through its prosecuting 
officer, to admit that if the statute of 1868 were constitutional, 
and had not been repealed, the acts charged against the defend-
ant would be legal, we do not wish to be considered as adopting 
this conclusion, because we have not called it in question. The 
o servations of the learned justice, who gave the opinion of the 

upreme Court of the State, strikes us as worthy of serious 
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consideration; and he says, after commenting upon the facts, 
that it is questionable whether the court could affirm that the 
statute, even if there were no doubt of its constitutionality, 
authorized the setting up of the lottery in this case; and,

2d, We are not prepared to admit that it is competent for 
one legislature, by any contract with an individual, to restrain 
the power of a subsequent legislature to legislate for the public 
welfare, and to that end to suppress any and all practices 
tending to corrupt the public morals. See Moore v. The State, 
48 Miss. 147; Metropolitan Board of Excise v. Barrie, 34 N. Y. 
663. Judgment affirmed.

Lowe  v . Willi ams .

A suit pending in an appellate State court, after it has been prosecuted to final 
judgment in a court of original jurisdiction, cannot be removed to the Circuit 
Court of the United States.

Error  to the Supreme Court of the State of Nebraska.
Williams, a citizen of Iowa, brought suit, June 9, 1869, in 

the District Court of the second judicial district of Nebraska, 
against Lowe, a citizen of the latter State, and obtained judg-
ment Aug. 4, 1874, for $7,532.42. Lowe thereupon appealed 
to the Supreme Court, and, on the 14th of August, 1875, filed 
his petition in the latter court for the removal of the cause to 
the Circuit Court of the United States for the district of 
Nebraska. The prayer of the petition was rejected, and the 
court, March 30, 1876, rendered final judgment.

Lowe thereupon sued out this writ of error.
So much of the act of March 3,1875,18 Stat. 470, as applies 

to the question of the right of removal, is as follows :

“ Sect . 2. That any suit of a civil nature, at law or in equity, 
now pending or hereafter brought in any State court, where the 
matter in dispute exceeds, exclusive of costs, the sum or value o 
$500, and arising under the Constitution or laws of the Unite 
States, or treaties made, or which shall be made, under their au 
thority, or in which the United States shall be plaintiff or petitioner, 
or in which there shall be a controversy between citizens of differ-
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ent States, or a controversy between citizens of the same State, 
claiming lands under grants of different States, or a controversy 
between citizens of a State and foreign States, citizens, or subjects, 
either party may remove said suit into the Circuit Court of the 
United States for the proper district. . . .

“ Sec t . 3. That whenever either party, or any one or more of 
the plaintiffs or defendants entitled to remove any suit mentioned 
in the next preceding section, shall desire to remove such suit from 
a State court to the Circuit Court of the United States, he or they 
may make and file a petition in such suit in such State court before 
or at the term at which said cause could be first tried, and before 
the trial thereof, for the removal of such suit into the Circuit Court 
to be held in the district where such suit is pending.” . . .

J/r. W. R. Steele moved to dismiss the writ of error, and 
united with it a motion to affirm the judgment of the Supreme 
Court of the State of Nebraska.

Mr. Montgomery Bl air, contra.

Mr . Chief  Jus tice  Waite  delivered the opinion of the 
court.

The act of March 2, 1867, 14 Stat. 558, provided for the 
removal of causes from the State courts to the circuit courts, 
under certain circumstances, when due application was made 
“ before the final hearing or trial of the suit.” This we held 
in Stevenson v. Williams, 19 Wall. 575, to mean “ before final 
judgment in the court of original jurisdiction where the suit is 
brought.” To the same effect are Vannever v. Bryant, 21 id. 
43, and Fashnacht v. Frank, 23 id. 419, decided since. The 
act of March 3, 1875, 18 Stat. 471, under which the removal 
was attempted in this case, requires the petition to be filed 
“ before the final trial.” The decisions under the act of 1867 
are, therefore, equally applicable to that of 1875. The petition 
for removal «was filed in the appellate court, and, of course, 
long after the final judgment in the court of original juris-
diction.

Under these circumstances, we consider that, while a Federal 
question is presented by the record, it is one that has already 
been settled, and needs no further argument.

The motion to dismiss denied ; that to affirm granted.
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Crim  v . Hand ley .

1. The court affirms the doctrine announced in Hendrickson v. Hinckley, 17 How. 
443, that a court of equity will not enjoin a judgment at law, unless the 
proof clearly shows that the defendant had a just defence, of which he could 
not avail himself at law, or to which, if available, he was prevented from 
resorting, by fraud or unavoidable accident, unmixed with any fault or neg-
ligence in himself or his agents.

2. Absence of one of the counsel employed to conduct his defence in a suit at 
law does not furnish ground for equitable relief, where it appears that the 
defendant, had he been present at the trial, might have employed other 
counsel equally competent; nor does the fact that a witness upon whom he 
relied was so sick during his examination as to impair his recollection of 
facts within his knowledge. Having failed to ask a postponement or a con-
tinuance, he cannot go into equity and claim to have the judgment enjoined.

8. Nor will such relief be granted because the record of a prior suit upon which 
the defendant relied was lost, or could not be found by the clerk of the 
court. The loss of the record, and an unsuccessful search for it, presented 
a good cause for a continuance. Proof of its contents was also available 
under such circumstances as secondary evidence.

Appeal  from the Circuit Court of the United States for the 
Southern District of Georgia.

Handley, on the 14th of April, 1873, brought suit in the Cir-
cuit Court of the United States for the Southern District of 
Georgia against Crim and Peeples, surviving partners of King, 
Crim, & Co., on four promissory notes, executed by the firm to 
Buffington & Co.

The defence was payment. Peeples also pleaded his dis-
charge in bankruptcy.

When the case was called, no motion was made for a con-
tinuance. The evidence offered by the defendants was ad-
mitted at the trial without objection, no charge to the jury was 
asked, and there is, consequently, no bill of exceptions.

The defendants offered in evidence sundry receipts showing 
payments.

Harper, the attorney in whose hands Buffington & Co. ha 
placed these notes, and Crim and Peeples, the defendants, were 
witnesses, and testified as to the alleged payments.

Upon this evidence the case was submitted, and it resulte in 
a verdict and a judgment for $3,154.21 against Crim. Peeples 
was discharged, on the plea of bankruptcy.

Crim then moved for a new trial, on grounds which do not 
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appear. The motion was denied. He then filed his bill for 
an injunction and a new trial, all the allegations of which, 
in support of the relief prayed for, were fully answered and 
denied; and the case was heard in August, 1873, when the 
injunction was denied. No decision was made on the demurrer, 
which was also filed, but the bill was retained, for the purpose 
of being heard at the next term.

Testimony was taken by Crim to sustain his allegation that 
the notes had been paid, and the principal witnesses were again 
he, Peeples, and Harper.

The chief grounds relied on by Crim for the intervention of 
equity were, first, that a certain record in a proceeding on the 
equity side of one of the State courts, alleged to have an impor-
tant bearing on the question of payment, could not be found by 
the clerk of that court up to the time of trial; second, that 
Peeples, when testifying in the common-law case, was not in a 
condition of mind to tell all he knew and to speak truly. In 
support of this latter ground, Peeples swears that, two or three 
days before the trial, he had been seriously ill; had not slept 
scarcely any for three nights ; had taken opium freely ; and at 
the time he testified was in such bad condition that he could 
not remember the facts in the case. He swears that in another 
trial he will testify to sundry payments amounting to $3,251.

Upon a final hearing the bill was dismissed, and Crim ap-
pealed to this court.

Mr. R. F. Lyon for the appellant.
Mr. Philip Phillips and Mr. W. H. Phillips for the appellee.

Mr . Jus tic e Clif fo rd  delivered the opinion of the court.
Courts of equity will not enjoin judgments at law, unless the 

complainant has an equitable defence to the cause of action of 
which he could not avail himself at law, because it did not 
amount to a legal defence; or where he had a good defence at 
law, of which he was prevented from availing himself by fraud 
or accident, unmixed with negligence of himself or his agents. 
Hendrickson v. Hinckley, 17 How. 443.

Where a party has failed to make a proper defence through 
negligence, a court of equity will not enjoin the judgment; but 
where it appears that such a defence has been prevented by 
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fraud or accident, without fault of the losing party, a court of 
equity may grant relief, if the proofs are satisfactory. Hunger-
ford v. Sig er son, 20 id. 161.

Sufficient appears to show that goods of great value were 
owned by the mercantile firm of J. W. Buffington & Co., and 
that they, on the first day of February, 1866, sold the same to 
the firm of King, Crim, & Co., William Peeples, one of the old 
firm, entering into the new firm which made the purchase. 
Payment of the price was made at the time of the purchase, 
less 84,591.64, for which the purchasing firm gave to the ven-
dors four promissory notes, payable to the creditor firm or bearer, 
on the first days of April, May, June, and July next ensuing, 
with interest. Debts of the old firm were still outstanding, for 
which Peeples, of the new firm, was liable; and for his security 
the four notes given by the new firm were deposited in the 
hands of a third person, with the understanding that the de-
positary was to hold the notes for that purpose, so that, when 
the debts of the old firm were presented, they might be paid by 
Peeples or the new firm, and in that event the amounts paid 
were to be credited on the notes in the hands of the depositary.

Subsisting liabilities of the old firm were presented for pay-
ment, and were paid by Peeples, of the new firm; but the 
record shows that controversy arose respecting the same, and 
that the depositary of the notes refused to allow the credits to 
be made on the notes, pursuant to the original understanding. 
Instead of that, he caused one of the notes to be put in suit to 
enforce payment of the same. Pending that suit, the new firm 
brought a bill in equity against the depositary and the old firm, 
to compel the respondents to carry the understanding into 
effect. What they prayed was, that the payments thus made 
should be indorsed on those notes, and they also claimed a 
credit for worthless cotton-seed sold to them when they pur-
chased the stock of goods of the old firm.

Litigation ensued ; but, in the view taken of the case, it will 
not be necessary to enter very fully into those details. Suits 
of garnishment were also instituted in behalf of the creditors 
of the old firm against the depositary of the notes; and during 
their pendency the notes were placed in the hands of certain 
attorneys, with directions that the notes be put in suit in t e 
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name of the agent of the creditors prosecuting the suits of gar-
nishment. Pursuant to those directions, the agent, James M. 
Handley, on the 14th of April, 1873, sued the appellant and 
Peeples, as surviving partners of the new firm which gave the 
notes, counting on those notes as indorsee against the makers.

Service was made; and the defendants appeared and set up 
the following defences : 1. That they never promised. 2. Pay-
ment before the suit was instituted. 3. Payment to the pay-
ees, and due notice to the indorsee and holder. 4. That the 
notes were given for a stock of goods, part of which consisted 
of a lot of cotton-seed warranted sound, which proved to be 
unsound and worthless. 5. Prior recovery against the defend-
ants to the extent of their liability in the garnishment suits, 
and the full payment of the amount so recovered. 6. Subse-
quent sale of the stock of goods to another firm for an amount 
greatly in excess of what was due on the notes, the purchasers, 
with the consent of the firm, agreeing to assume and pay what 
was unpaid on those notes.

Peeples also filed a separate plea, in which he alleged that he 
had previously been adjudged a bankrupt by the District Court.

Taken as a whole, it must be admitted that the pleadings 
fully and clearly present every matter in issue between the 
parties. Both parties appeared on a subsequent day, and they 
went to trial, the record showing that the verdict as against the 
appellant was for the plaintiff in the sum of $3,154.21, and in 
favor of the other defendant, under his plea that he had been 
duly adjudged a bankrupt. Judgment was accordingly rendered 
for the plaintiff, and the present appellant filed a motion for 
new trial. Before the motion came to a hearing, the defendant, 
with the consent of the plaintiff, filed a statement of the evi-
dence introduced in the case, which was also approved by the 
presiding justice, as exhibited in the record.
, Enough appears in that statement to show that evidence was 
introduced in support of all the issues presented in the plead- 
ings,. and that the error, if any, must have been committed by 
t e jury. For aught that appears to the contrary, it must be 
assumed that all the evidence offered by the defendant was 
a mitted; and the record does not show that any evidence 
° ered by the plaintiff was admitted to which the defendant 
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objected. Nothing appears to show any irregularity in the 
trial; and neither party filed any exceptions to the charge of 
the court, or to any ruling of the court, in refusing to instruct 
the jury as requested.

Viewed in the light of these suggestions, it is clear that the 
record furnishes no ground whatever to suppose that the de-
fendant did not enjoy every right which belongs to a litigant 
party, without diminution or restriction. Where no exceptions 
are taken during the trial, the presumption must be that the 
rulings of the court were correct; and that presumption in this 
case is confirmed by the fact that no complaint in that regard 
is made in the statement filed as the foundation of the motion 
for new trial. By the allegations of the bill of complaint, it 
appears that such a motion was made and denied before the 
present bill of complaint was filed, which purports to seek 
relief for the complainant upon grounds “above and beyond 
what was considered by the court of law in the former 
motion.”

Prefaced by that statement, the complainant proceeds to 
state the grounds for the relief, which, as he alleges, exist to 
support the present application for an injunction and new trial. 
Briefly stated, they are as follows: 1. That the verdict of the 
jury is unjust and inequitable, for the reasons that the credits 
which he claimed were not allowed. 2. That he was misled at 
the trial and his defence “ demoralized ” by the failure of recol-
lection on the part of his principal witness, who knew all the 
facts required to establish the same; that, when the witness 
was called to testify, he became confused, and that his recol-
lection deserted him to such an extent that he did not know, to 
what he was testifying; that the forgetfulness and confusion 
of the witness arose, as the complainant is advised, from severe 
pain and the effect of opiates previously taken to relieve the 
painful disease with which he was afflicted; and that the coy- 
sequent inability of the witness to testify to the facts within 
his knowledge was a complete surprise to the complainant an 
his counsel. 3. That one of his counsel unexpectedly failed to 
be present at the trial. 4. That he was unable to procure, as 
evidence on the trial of the case, the pleadings, proceedings, 
and decree in an equity suit previously heard and determine 
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in the State court, which were material to his defence, and for 
which he made diligent search without success.

Certain other grounds of relief are also alleged in the bill of 
complaint, which need not be reproduced, as they do not appear 
to give much additional weight to the application.

Two of the respondents appeared and filed separate answers. 
Most or all of the material matters alleged in the bill of com-
plaint are denied in the answers, which renders it unnecessary 
to enter into any preliminary comparison of the allegations of 
the former with those of the latter.

Credits to considerable extent must have been allowed, as is 
obvious from a comparison of the verdict with the aggregate 
amount of the notes and interest. More was claimed by the 
defendants than was allowed, and all experience shows that a 
losing party is seldom satisfied when his demand or set-off is 
reduced by the tribunal appointed to determine its amount.

Parties in suits at common law, where the value in contro-
versy exceeds $20, are entitled to a trial by jury; but the same 
amendment to the Constitution provides that no fact tried by 
a jury shall be otherwise re-examined in any court of the United 
States than according to the rules of the common law. Two 
modes only were known to the common law for the examination 
of facts once tried by a jury; to wit, the granting of a new trial 
y the court where the issue was tried or to which the record 

was returnable, or by the award of a venire facias de novo from 
the appellate court for some error of law in the proceedings. 
Parsons v. Bedford, 3 Pet. 448 ; 2 Story, Const. (3d ed.) 584; 
Insurance Company v. Comstock, 16 Wall. 269.
. 11 suits not of equity or admiralty cognizance are embraced
in that provision, and subject to its control. By its terms it is 
applicable only to common-law suits, and, of course, does not 
con ict with the rule before stated, that courts of equity may 
xercise jurisdiction to enjoin a judgment or to grant the in- 

]ure party a new trial, in a case where the proof is clear, to 
ow that it would be inequitable and against conscience to 

it, as where it appears that the injured party has an 
Q i a e defence of which he could not avail himself in the 

j at aw, or if it appears that the defence could be made at
’ vo l " WaS Prevented from making it by fraud or 
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unavoidable accident, un mixed with any fault or negligence in 
himself or his agents. Truly v. Warner, 5 How. 142 ; 2 Story, 
Eq. (9th ed.) sect. 887.

Difficulty would attend any attempt to prescribe a rule which 
will apply in all cases; but it is safe to affirm that equity may 
exercise jurisdiction in such a case, where the evidence clearly 
shows that it would be against conscience to execute the judg-
ment, because the injured party had a just defence of which he 
could not avail himself in the suit at law, or of which he might 
have availed himself at law, but was prevented from so doing 
by fraud or unavoidable accident, unmixed with any fault or 
negligence in himself or his agents. Insurance Company v. 
Hodgson, 7 Cranch, 336.

On the other hand, said Marshall, C. J., it may with equal 
safety be laid down as a general rule that a defence cannot be 
set up in equity which has been fully and fairly tried at law, 
although it may be the opinion of the court that the defence in 
the suit at law ought to have been sustained. Walker v. Rob-
bins, 14 How. 585; Creak v. Sims, 5 id. 204; Sample v. Barnes, 
14 id. 73.

Where, pending a suit in the Circuit Court against a surety, 
judgment was recovered against him in a State court for the 
same cause of action, and he paid the whole amount before 
judgment was rendered in the Circuit Court, the judgment 
rendered in the Circuit Court was properly enjoined, it appear-
ing that the surety tendered the defence of antecedent payment 
puis darrein continuance, and that the court refused to admit 
the defence. Leggett v. Humphreys, 21 How. 71; Humphreys
v. Leggett, 9 id. 313.

Frequent applications to enjoin judgments were made in 
equity, before the practice of awarding new trials was introduce 
into the courts of common law. Until the practice of granting 
new trials in courts of law was introduced, every reason existe 
why equitable relief should be afforded; but as the courts o 
law now exercise that power very liberally, especially in case 
of fraud or unavoidable accident, a resort to equity is sei om 
necessary or successful. 3 Lead. Cas. (3d ed.) 190; Railroa 
v. Neal, 1 Wood’s C. C. 353.

Relief in equity may be granted in case of fraud or collusion; 
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but it will not be granted in other cases, unless it clearly ap-
pears that to allow the judgment to be executed would be con-
trary to equity and good conscience, and that the facts which 
render it inequitable were unavailable as a defence in the action 
in which the judgment was recovered, without any fault or neg-
ligence of the losing party. Clute v. Potter, 37 Barb. 199; 
Burton v. Wiley, 26 Vt. 432 ; Carrington n . Holabird, 17 Conn. 
537; Kerr on Inj. 22; Simpson v. Hart, 1 Johns. Ch. 98.

Absence of one of the counsel employed by the party fur-
nishes no ground for equitable relief in this case, in view of the 
circumstances, as it does not appear that the party, if he had 
been present, might not have employed another equally com-
petent to conduct the defence. Nor does the allegation that 
one of his witnesses was sick during the examination, that it 
impaired his recollection and rendered him incapable of stating 
material facts within his knowledge, afford any sufficient sup-
port to the present application. Accidents of the kind occa-
sionally occur in the course of trial; but the plain remedy for 
such an embarrassment is an application to the court to post-
pone the trial or to continue the case, as the circumstances may 
require. Applications of the kind, if well founded, are seldom 
or never refused; but if a party elects to proceed and take his 
chance of success, he cannot, if the verdict and judgment are 
against him, go into equity, and claim to have the judgment en-
joined. If a witness is too unwell to testify understandingly, 
the proper remedy for the party is to move for a postponement 
of the trial; and, if he elects to proceed and is unsuccessful, his 
only remedy is a motion for new trial to the court where the 
accident occurred.

Suppose that is so, still it is insisted by the complainant that 
the allegations of the bill of complaint, that he was unable to 
procure an exemplified copy of the record in the prior described 
suit, if sustained by proof, are adequate to show that the judg- 
ment here in question should be enjoined; but there are two 
answers to that proposition, either of which is sufficient to 
s ow that the proposition is not well founded: 1. Because the 
oss of the record and the inability of the clerk to find it were 

a goo cause for a continuance, if duly presented and supported 
y an affidavit in due form. 2. Because it was a case where 
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secondary evidence was properly admissible, the party first 
proving loss and due unsuccessful search.

Nor is it any proper answer to that suggestion to say that 
the counsel present could not prove the contents of the record. 
Both the counsel and party knew at the commencement of the 
suit that the record in question would be material evidence for 
the defendant; and, if his counsel was unable to testify as to its 
contents, the defendant should have attended the trial himself, 
or have summoned the clerk, or some other person having the 
requisite knowledge. Accidents of the kind usually find a 
remedy in an application to the discretion of the court for a 
postponement of the case, or parol proof of contents, or, in case 
the trial proceeds and a verdict follows, by a motion for new 
trial at common law.

Due proof of loss, unsuccessful search, and proof of contents, 
would have been as available for the defendant as an exempli-
fied copy of the record; and, in the absence of any proof of 
proper diligence in that regard, it is clear that he shows no 
ground whatever for equitable interference in his behalf.

Suffice it to say, without remarking upon the other causes 
assigned why relief should be granted, that they must all be 
overruled, for some one or more of the reasons given for over-
ruling those already specifically named. Decree affirmed.

Coun ty  of  Dal la s v . Mack en zie .

1. Under the Code of Practice of Missouri, if any one of the defences set up m 
the answer is a bar to the plaintiff’s right to recover, a demurrer to the 
whole answer must be overruled.

2. A county in Missouri, sued on certain coupons attached to bonds alleged to 
have been issued by it, denied in its answer the plaintiff s owners ip or 
value; and, for a further defence, averred that no orders authorizing e 
issue of such bonds were ever made by the proper county court, u 
two of the justices thereof fraudulently and corruptly, but not as a co > 
made a certain other order, upon conditions which were not comp ie 
It further averred that such bonds were fraudulently and corrupt y 188 ’
and without authority. No copy of the bonds was filed with t e p “ 
complaint. The plaintiff demurred to the answer. Held, that the de 

must be overruled.
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Error  to the Circuit Court of the United States for the 
Western District of Missouri.

This is an action brought by the defendant in error to re-
cover on certain coupons attached to bonds alleged by him to 
have been issued by the county of Dallas, in the State of Mis-
souri. The pleadings upon which the question of law decided 
by this court arose are set forth in the opinion.

Jfr. William Patrick for the plaintiff in error.
Mr. T. C. Fletcher, contra.

Mr . Just ice  Hunt  delivered the opinion of the court.
This case comes before the court upon a demurrer to the 

answer.
In his complaint, the plaintiff alleged that the defendant 

issued certain bonds, by which it promised to pay to the 
Laclede and Fort Scott Railroad Company the sums named, 
pursuant to an order of the county court; that the bonds re-
cited that they were issued pursuant to an order of the county 
court of Dallas County, made on the 18th of May, 1871, and 
amended on the nineteenth day of June and the twelfth day of 
August, of the same year, by authority granted in the charter 
of said company, by an act approved Jan. 11, 1860 ; that he is 
the owner for value and the bearer of certain coupons attached 
to said bonds, and entitled to recover the amount thereof, by 
reason of which he avers an indebtedness to him in the sum 
of $3,800 with interest from the various dates mentioned.

To this the defendant answers, denying that it promised to 
pay the bonds as in the complaint is alleged, denying that by 
its writings or coupons it promised to pay the different sums 
therein specifically set forth, and denying that the plaintiff 
was the owner for value of the coupons sued for.

The answer, for a further defence, avers that the bonds re-
ferred to recite that they were issued pursuant to certain orders 
of the county court of Dallas County (which are of the dates 
specified in the complaint), and avers that no orders authoriz-
ing the issue of such bonds were ever made by the said county 
court as so recited, but that two of the justices of said court, 
raudulently and corruptly, but not as a court, made a certain 

er order set forth, but upon conditions which were not com-
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plied with. It is further averred that said bonds were fraudu-
lently and corruptly issued, and without authority, and that 
at the date of said issue the annual assessment of the county of 
Dallas was less than $1,500,000, and the county had alfeady 
subscribed to the capital of said railroad the sum of $150,000.

To this answer the plaintiff demurred, upon the following 
grounds : —

1. That it did not state facts sufficient to constitute a 
defence.

2. That its admissions were sufficient to entitle plaintiff to 
recover.

3. That its denials were inconsistent with its admissions.
4. That it was not necessary to file the bonds, the coupons 

being filed in the court.
5. That plaintiff being the bearer of the coupons is sufficient, 

and ownership being immaterial.
6. That the authority of the court to issue the bonds under 

the special law incorporating the Laclede and Fort Scott Rail-
road Company is not denied.

7. That it admits their issue, and does not deny the authority 
to issue them, recited in them.

8. The bonds on their face import a compliance with the 
law, and defendant is estopped from denying the regularity of 
such compliance.

9. It does not charge plaintiff with knowledge of any of the 
alleged frauds in the issue of the bonds.

The demurrer was sustained, and judgment rendered for the 
plaintiff. The defendant thereupon sued out this writ of error.

The demurrer is general to the whole answer. The answer 
is interposed under a system of pleading which allows numerous 
and inconsistent defences. If, therefore, the answer contains 
any good defence, the demurrer must be overruled.

The complaint gives no copy of the bonds. It silhply says 
that they were issued to a railroad company named, and that 
they recited that they were issued pursuant to an order of the 
county court of Dallas County, made on the eighteenth day of 
May, 1871, and amended on the nineteenth day of June and 
on the 12th of August, of the same year, and that this was by 
authority granted in the charter of the railroad mentioned.
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In this statement are involved two fundamental propositions : 
1st, That the charter of the company gave authority to the 
county to subscribe; and, 2d, that the county exercised that 
authority. Both of these averments are jurisdictional, and if 
either does not exist, no bonds can legally issue. The first is a 
question of law to be ascertained by a reference to the statute. 
The second is a matter of fact to be determined upon the 
pleadings or the proofs. “ It shall be lawful for the county court 
of any county in the State to subscribe to the capital stock 
of said company.” Acts of Mo., 1859, 1860, p. 434, sect. 14. 
This is not a self-executing power. It is an authority to the 
county, and, until affirmatively acted upon, possesses no more 
force than if it did not exist. The defendant in its answer 
denies that this authority was exercised by the county at the 
dates mentioned, or at any time. We think the plaintiff erred 
in demurring to the answer and thus admitting that the county 
court had never exercised its power. Smith v. Sac County, 11 
Wall. 139.

The plaintiff’s case is not aided by the allegation that he is 
a holder for value of the coupons. A holder for value is not 
affected by any irregularities or frauds or unfounded assump-
tion of authority on the part of the agents of the town or 
county. But good faith is unavailing where there is an entire 
want of authority in those who profess to act. If A. forge the 
name of B. to a promissory note, or without any authority A. 
sign a note as his agent, and there be no ratification, no amount 
of good faith in the holder will enable him to recover upon it. 
Good faith to the person who does not authorize the use of his 
name requires that he should be protected against a holder 
who pays his money for a forged or unauthorized note.

And again, the answer expressly denies that the plaintiff is 
a holder for value of the coupons. The language is, that it 

denies that plaintiff was at the institution of this action, or 
now is, the owner for value of any of the bonds or coupons in 
said petition declared on.” Instead of meeting this allegation 
bj an issue of fact, the plaintiff by demurring admits its truth ; 
and we do not see how, upon the pleadings, he can be deemed 
a holder for value. There are other questions in the case, on 
which we do not think it necessary to pass.
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The judgment must be reversed, and the cause remanded to 
the Circuit Court with directions to enter judgment upon the 
demurrer for the defendant below, unless the plaintiff below 
shall withdraw his demurrer and proceed to trial, within such 
time and upon such terms as the Circuit Court may direct; 
and it is - So ordered.

Gunn  v . Plant .

1. In Georgia, the omission to record the verdict upon which the judgment was 
rendered does not deprive the plaintiff of his lien upon the real estate of 
the defendant.

2. A judgment duly entered by a court having jurisdiction of the parties, and 
of the subject-matter in controversy, is, notwithstanding irregularities in 
matters of form, binding, until set aside or reversed.

Appe al  from the Circuit Court of the United States for the 
Southern District of Georgia.

This is a bill in equity, filed Jan. 12, 1872, by I. C. Plant & 
Son, against Joseph E. Murray, trustee in bankruptcy of James 
H. Woolfolk, bankrupt, and Daniel F. Gunn, guardian, to re-
strain Murray, the trustee, from applying money in his hands 
arising from the sale of certain lands of the bankrupt to the 
payment of a judgment in favor of Gunn, and asking that a 
debt in their favor, secured by a mortgage upon the lands sold, 
and for which they had obtained a decree of foreclosure and 
sale at the October Term, 1869, of the Jones County Superior 
Court, be paid in preference. The bill also asks, that, if the 
judgment of Gunn is found to be valid, and a lien upon t e 
property superior to their mortgage, he may be compelled to 
exhaust other lands bound for the payment of the judgmen 
before resorting to the fund. .

The bill, after stating the mortgage to the complainants, 
bearing date Dec. 7, 1868, and the sale of the property y 
trustee, proceeds as follows: —

“ And your orators state that the said Daniel F. Gunn, guar ’ > 
claims that the moneys . . . should be applied toward t e ]pajn , 
of a judgment obtained by him at the November Term, 1866, o
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Superior Court of Bibb County, in said State, for the principal sum 
of $11,212.38, against Thomas J. Woolfolk and James H. Woolfolk, 
as principals, and John W. Woolfolk, as surety. Your orators further 
state that said judgment in favor of said Gunn, guardian, was en-
tered on what purports to be a verdict rendered by a jury at the 
term of the court at which said judgment was entered as aforesaid, 
but which alleged verdict was not entered on the minutes of that 
court at the said term, as your orators are advised and believe; 
nor was the same entered on the minutes of the court at all until 
the April Term, 1871, of said court, when it was ordered to be en-
tered, nunc pro tunc, on the minutes thereof, to which order a bill 
of exceptions was filed, and is now pending in the Supreme Court 
of the State.”

And among the interrogatories which the defendants were 
required to answer was one as follows: —

“ Whether the judgment of said Gunn, guardian as aforesaid, 
was not entered on what purports to be a verdict which was not 
entered on the minutes of the court until the April Term, 1871, 
thereof, and whether a bill of exceptions is not now pending for 
allowing it to be then entered on the minutes.”

The answer of Gunn states that, “ at the November Term, 
1866, a verdict was regularly rendered, by a jury empanelled 
and sworn in the case on the original declaration filed therein, 
and signed by the foreman of the jury, in favor of said Gunn, 
guardian, against said defendants as aforesaid, for the sum 
aforesaid, and which verdict was regularly returned into court, 
and filed in the clerk’s office at said term, and entered upon 
the judge’s docket, in the handwriting of the then presiding 
judge, and, at the same term, a judgment was regularly 
entered on said verdict; but, afterwards, by omission of 
the clerk, respondent admits the same was not entered on the 
minutes of the court, and respondent avers the validity of the 
verdict was perfect; and respondent admits that, at a subse-
quent term, to wit, the April Term, 1871, said omission having 

een discovered, the presiding judge, on motion, ordered said 
verdict to be entered on the minutes nunc pro tunc, and which 
W’as accordingly done.”

again, in answer to the interrogatory, he admitted that 
e judgment “ was entered on a verdict, which verdict was 
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not entered on the minutes of the court until the April Term, 
1871, thereof.”

Murray, in his answer, says the facts in relation to the judg-
ment are correctly stated in the bill.

The “ transcript of the record from Bibb Superior Court ” 
shows a judgment at the November Term, 1866, as follows: —

“ Principal, $11,212^^ ; interest to
“ Whereupon, it is considered by the court that the plaintiff do 

recover of defendants, Thomas J. Woolfolk, James H. Woolfolk, 
and John W. Woolfolk, the sum of eleven thousand two hundred 
and twelve (11,212) dollars and thirty-eight cents, for principal 
debt, arid dollars and cents, for interest to , and 
the sum of dollars and cents, for costs in this behalf 
expended, and the defendant be in mercy.

“Judgment signed this twenty-first day of November, 1866.
“ N. H. Bass , Plaintiff's Attorney.”

Upon this judgment an execution was issued, Nov. 28, 1866, 
upon which are indorsed payments, Dec. 7, 1868, $600; Jan. 
20, 1869, $2,200 ; Feb. 1, 1869, $2,400 ; Feb. 15,1869, $1,500.

At the April'Term, 1877, the following entries appear upon 
the minutes: —

“ Dani el  F. Gunn
v.

Thos . J. Woolf olk , James  H. Woolfol k , | 
Joh n  W. Woolf olk , Security.

Complaint in Bibb Su-
perior Court, May 
Term, 1866, and ver-
dict to November 
Term, 1866.

“ It appearing to the court that the plaintiff failed to enter his 
judgment for the interest, as contemplated by the verdict, it is, 
therefore, ordered, upon motion of plaintiff’s counsel, that plaintiff 
have leave to amend said judgment, so far as the interest is con-
cerned, nunc pro tunc.

“ Jemiso n  & Nisbe t , Plaintiff's Attorneys.

“ Dani el  F. Gun n
v.

Thos . J. Woolf olk , James  H. Woolf olk , 
John  W. Woolfol k , Security.

Complaint in Bibb Su-
perior Court, May 

> Term, 1866, and ver-
dict to November 
Term, 1866.

“ It appearing to the court, from the entry upon the bench 
docket, and from the original papers of file in the above-stated case, 
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that a verdict was rendered by the jury at the November Term, 
1866, of this court, and that the clerk of this court failed to enter 
said verdict upon the minutes of the court, upon motion of counsel 
for plaintiff, it is ordered that said verdict be entered nunc pro 
tunc. • “ Hunt er , Jemis on , & Nis bet ,

“ Plaintiff's Attorneys''

May 1, 1871, the defendants in the judgment moved the 
court to set aside the ft. fa., “ and the judgment on which it 
claims to be founded, because the same, or either of the same, 
is not founded on any legal verdict, or other legal authority, 
because said fi. fa. and judgment are without legal authority, 
and cannot be found on the minutes of the court.” In support 
of this motion, they filed a paper, in which they stated “ that 
no verdict was ever rendered in the cause, and deny that the 
entry on the declaration in said case of what purported to be a 
verdict was in fact the verdict of any jury duly rendered in 
said case.” These objections were overruled, and the follow-
ing entry then made on the minutes j''—

“ Whereupon, it is considered by the court that plaintiff do 
recover of the defendants, T. J. Woolfolk, J. H. Woolfolk, and 
J. W. Woolfolk, security, in addition to the sum of $11,212 prin-
cipal, interest on said sum of $11,212.38, from the fourteenth day 
of April, eighteen hundred and sixty (a .d . 1860)j until paid. This 
judgment for interest to take effect now for then.

“ Jemis on  & Nis bet ,Plaintiff's Attorneys”

After the filing of the bill in this case, the Supreme Court, 
March 12,1872, entered the following judgment upon the bill 
of exceptions : —

“ Tho mas  J. Woolf olk  et al.^ Plaintiffs in Error, 1 
v. >

Daniel  F. Gunn , Defendant in Error. )
“ This case came before the court upon a transcript of the record 

from the Superior Court of Bibb County, and, after argument had, 
it is considered and adjudged by the court that the judgment of 
t e court below be affirmed, provided that the defendant in error 
s all, upon entering the remitter in his case upon the minutes of the 

upeiior Court, as the judgment thereof, file thereon an agreement 
t at nothing in the judgment allowing these amendments shall 
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interfere with the rights of the security hereafter to plead any 
release or discharge of himself which the law may impose, growing 
out of any damages coming to him from the failure of the plaintiff 
in the suit to have his verdict entered at the proper time.”

Pursuant to this order, Gunn filed the required agreement, 
and judgment was entered upon the minutes of the Superior 
Court accordingly.

The Circuit Court having given a decree directing the pay-
ment of the mortgage of Plant & Son, in preference to the 
judgment in favor of Gunn, and ordering that the balance of 
the fund in the hands of the trustee be distributed by the court 
in bankruptcy according to the legal priorities of the creditors, 
Gunn brought the case here by appeal.

Mr. Thomas M. Norwood for the appellant.
Mr. Clifford Anderson, contra.

Mr . Chie f  Just ice  Waite  delivered the opinion of the 
court.

The facts in this case, as they are presented to us by the 
pleadings and proof, are as follows : —

In the suit of Grunnv. Woolfolks, a verdict was rendered in 
due form by a jury, but, through the omission of the clerk, it 
was not spread upon the minutes of the court. Notwithstand-
ing this, however, a judgment was regularly entered. That is 
expressly stated in the bill, and shown by the transcript of the 
record of the Superior Court. Such a judgment was also rec-
ognized by the court as actually existing in due form, when, at 
the subsequent term, an entry of the verdict upon the minutes, 
nunc pro tunc, was allowed, and a judgment given for the inter-
est. The statement in the answer of Gunn, that “ at the same 
term a judgment was regularly entered upon the verdict, but 
admitting “ that afterwards, by omission of the clerk, the same 
was not entered on the minutes,'’ while, taken by itself, perhaps 
implying that the judgment was not entered, was evidently 
intended to apply only to the verdict; for it is expressly 
averred that the judgment was regularly entered upon the ver 
diet, and that the only omission complained of was supplied y 
the subsequent record of the verdict. This, too, is in accoi 
ance with the theory of the bill, which is, that, at the time t e
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mortgage was executed to the complainants, the judgment was 
not a lien, for want of a verdict appearing on the minutes to 
support it. The learned circuit judge, who decided the case 
below, says in his opinion that “the only evidence of any 
verdict or judgment ... is in the verdict of the jury indorsed 
on the declaration, and a judgment for the principal sum due, 
also written upon the back of the declaration by the plaintiff’s 
attorney, and signed by him ; ” but there is no such evidence 
before us. Here the record shows a judgment duly entered, 
with nothing to indicate that it was only a “ memorandum of 
counsel.” Our decision must be upon the case as it comes to 
us, and not upon what it may have been below.

No question is raised as to the right of Gunn to assert his lien 
for the interest on his debt, under the amendment to the judg-
ment as entered in April, 1871, because the amount of money 
in the hands of the trustee is not enough to discharge the bal-
ance of principal due. When the second entry was made, the 
original judgment was not set aside, or amended even, but a 
new judgment was entered for the interest.

Upon this state of facts, the question presented for our deter-
mination is, whether a judgment otherwise duly entered is void, 
if the verdict on which it was rendered had not been recorded 
in the minutes; for, if voidable only, it is good until reversed 
by a direct proceeding for that purpose, and cannot be im-
peached collaterally.

It is very clear that a decision of a court is not technically a 
judgment, until in some form it has been entered of record. If 
entered in the course of judicial proceedings, of which the court 
has jurisdiction, it is binding until reversed or set aside, no 
matter how irregular it may be as to matters of form. Cooper

Reynolds, 10 Wall. 316. In this case a judgment was entered 
m due form. As a judgment, it was complete. There had been 
a verdict, and that appeared among the files in the cause. It 
was within the power of the court, therefore, to enter the judg-
ment. The only defect in the proceedings is an omission to 
properly record the verdict. That seems to us an irregularity 
only. The court had jurisdiction of the cause and of the par- 
ties, and in due course of proceeding had the power to enter the 
judgment, and did so. This the record shows. A person inter-
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ested in the question would, upon application at the clerk’s 
office, have found a judgment recorded in the proper place. In 
the form it was entered, it was a lien upon the lands of the 
defendant. This was the essential fact. It matters not that 
the record also disclosed an irregularity, for which, unless it 
could be cured, the judgment as recorded might, upon proper 
application, be set aside; for, until set aside, it continued in 
force as a Subsisting lien.

In this particular the case is different from that of Adminis-
trators of Liger v. Rogers, 12 Ga. 289. There »the judgment as 
entered did not create the lien. The amendment subsequently 
made was necessary to give it that effect, and between the date 
of the original entry and the amendment a purchaser without 
notice had intervened. Here the lien is complete if the judg-
ment stands. The only question is whether it can stand. The 
amendment to the record is not to give the judgment additional 
effect, but to sustain the effect it already has. Finding it re-
corded, a purchaser would be put upon inquiry for the verdict, 
and such an inquiry would have discovered it on the files. True, 
it should have been entered on the minutes. That was the duty 
of the clerk, and, if he fails in this, “ the court may at any time 
have the misprision corrected.” Pearee v. Bruce, 38 id. 451.

We think, too, the case is distinguishable from that of Lea v. 
Yates, 40 id. 56. There, in a suit pending, “ the counsel for 
the defendant made the following confession, which was entered 
on the minutes as made: ‘We confess judgment to the plain-
tiff for the sum of $------ , with interest and costs, reserving the
right of appeal.’ Upon this confession, the counsel for the 
plaintiff entered up judgment for $224.58 principal, and $4.71 
of interest.” At a subsequent term of the court an order was 
passed filling the blank in the confession to correspond with the 
judgment; but in the mean time the judgment debtor had sold 
the lands which were the subject-matter of the controversy, and 
the question was, whether the lien of the judgment took effect 
as against this purchaser at the date of the original entry, oi 
not until the amendment was made. The court held that it 
did not take effect until the amendment, and in the opinion 
uses this language: “ Till this amendment was made, we think 
this judgment had no validity. It rested upon neither the ver-
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diet of a jury nor a confession by the defendants for any thing 
but costs of suit. The amount of principal for which it was 
rendered had never been agreed upon by the parties; and, as 
there was no definite sum of principal, there could be no calcu-
lation of interest.” In that, case there was no authority for the 
judgment, and the record disclosed that fact. Here there was 
in the files of the cause the evidence of complete authority to 
render the judgment for all that was given and more. There 
is no necessity for supplying any defect in the authority as it 
actually existed. All that is required is to correct a “ mispris-
ion ” of the clerk, and record the verdict as it appeared in the 
files. It was in writing and signed by the foreman, in accord-
ance with the practice in Georgia. The subsequent entry of 
the judgment is complete evidence of its acceptance by the 
court. The case of Dornick v. Reichenback, 10 S. & R. 90, is 
not an authority against this position ; for in Pennsylvania the 
practice is, as appears in that case, not to take verdict^ in 
writing, but to receive them “ from the lips of the foreman, 
and record them in the usual way.” In Georgia, however, they 
are delivered in writing, and kept with the files. In this way 
the evidence of what the verdict actually was can be preserved 
without an entry on the minutes.

We think, therefore, that, upon the case as it is presented to 
us, the court erred in deciding that the lien of the mortgage to 
the complainants was superior to that of the judgment of Gunn. 
In our opinion the judgment was valid, and a lien upon the 
property from the time of its rendition at the November Term, 
1866.

The Circuit Court did not pass upon the other branch of the 
case; and, as the facts appearing in the record are not sufficient 
to enable us to decree affirmative relief in this particular, the 

ecree of the Circuit Court will be reversed, and the cause 
remanded, with instructions to proceed in accordance with this 
opinion, as equity and justice may seem to require; and it is

So ordered.
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Godd ar d  v . Ord wa y .

1. Where an appeal has been duly taken, the supersedeas which follows from a 
compliance by the appellant with the act of Congress in that behalf operates 
to stay the execution of the decree. ’

2. Where the subject-matter of litigation is the funds in the possession of a 
receiver, the court below may, notwithstanding the supersedeas, give him 
the requisite orders for their preservation; but it cannot place them beyond 
the control of a decree that may be made here.

3. Should that court, by mistake or otherwise, proceed to carry its decree into 
effect, its action may be restrained by the appropriate writ from this court.

Appeal  from the Supreme Court of the District of Co-
lumbia.

On motion for a writ of supersedeas.
Mr. E. L. Stanton in support of the motion.
Mr. R. T. Merrick and Mr. G-eorge E. Appleby, contra.

Mr . Chief  Just ice  Waite  delivered the opinion of the 
court.

This was a suit in equity prosecuted by the appellant to sub-
ject to the payment of a debt a portion of the profits, as they 
accrued to the defendant in the performance of a contract be-
tween himself and the United States. In the progress of the 
cause in the court below a receiver was appointed to collect 
from the United States a part of the moneys payable to the 
defendant under his contract, as they fell due, and retain them 
to await the result of the suit. Upon the final hearing below 
the bill was dismissed, and from that decree this appeal, which 
operates as a supersedeas, was taken. When the supersedeas 
was perfected, the receiver had in his hands about $25,000, in-
vested in United States bonds, which he had collected under 
the order of the court and held subject to its disposal. The 
appellant fearing, as he alleges, that an order is about to be 
made, directing the receiver to pay the money in his hands to 
the defendant, notwithstanding the appeal, asks the interfer 
ence of this court for his protection.

A supersedeas upon the appeal of a suit in equity operates to 
stay the execution of the decree appealed from. When t is 
appeal was taken, the only execution there could be of t e 
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decree below was the collection of the cost and the delivery to 
the defendant of the fund in court, which is the subject-matter 
of the litigation. To that end, a further order of the court was 
asked; but such an order would be in aid of the execution of 
the decree which has been stayed, and consequently beyond 
the power of the court to make until the appeal is disposed of. 
While the court below may make the necessary orders to pre-
serve the fund, and direct its receiver to that extent, it cannot 
place the money beyond the control of any decree that may be 
made here, for that would be to defeat our jurisdiction.

A supersedeas is not obtained by virtue of any process issued 
by this court, but it follows as a matter of law from a compli-
ance by the appellant with the provisions of the act of Congress 
in that behalf. We are not required, therefore, to issue any 
writ to perfect the right of a party to that which the law has 
given him; but if the court below is proceeding, through mis-
take or otherwise, to execute its judgment or decree notwith-
standing the supersedeas, we may, under sect. 716, Rev. Stat., 
issue an appropriate writ to restrain that action, for it would 
be “ a writ necessary for the exercise of our jurisdiction.” The 
precise form of the writ to be issued, or relief to be granted, 
must necessarily depend upon the particular circumstances of 
any case that may arise. In this case, a rule has been already 
entered and served upon the court below and its receiver, re-
straining them from paying over any portion of the fund to the 
defendant until the further order of this court. That rule is 
now in force, and we suppose no further writ will be necessary 
to give it effect. Motion denied.

Casey  v . Galli .

• When a national banking association is insolvent, the order of the comptroller 
of the currency, declaring to what extent the individual liability of the 
stockholders shall be enforced, is conclusive. Kennedy v. Gibson and Others, 
8 Wall. 498, cited and approved.

When his order is to collect an amount equal to the full par value of the 
stock, the suit by the receiver against the stockholder must be at law, and 
that amount will bear interest from the date of the order.

vo l . iv. 43
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3. In such a suit the stockholder is estopped from denying the existence or the 
validity of the corporation.

4. No authority other than that conferred by Congress is required to enable a 
bank existing under a special or a general State law to become a national 
banking association. The certificate of the comptroller is conclusive as to 
the completeness of the organization under the act of Congress in a suit 
against a stockholder to enforce his liability, or a party upon his contract 
with the bank.

5. A plea is bad which sets up that the comptroller has decided to pay a large 
amount of claims for which the bank is not responsible, and that, aside 
from these claims, there are means enough to meet the just liabilities of 
the bank.

This  was an action at law, brought in this court by the 
receiver of the New Orleans National Banking Association, 
to enforce the individual liability of the defendant as a stock-
holder of that institution.

The defendant is a subject of the kingdom of Italy, and its 
vice-consul at the city of Philadelphia.

By agreement, and in order to present for the consideration 
of the court several of the grounds of defence, the defendant 
filed a demurrer to the declaration, and also pleas in abatement, 
without reference to the order of pleading them, and subject to 
the future direction of the court in disposing of them. The 
plaintiff joined in demurrer to the declaration, and demurred 
to the pleas in abatement, and the defendant joined in de-
murrer.

The questions thus presented by defendant’s demurrer are, —
1. Whether the proceeding to enforce the liability of the 

defendant should not be in equity and not at law.
2. Whether to sustain the action at law it is sufficient to aver 

the necessity of enforcing the liability, and that such necessity 
has been declared by the comptroller of the currency without 
stating facts from which the court can determine the necessity.

3. Whether the order by the comptroller to collect from each 
stockholder the entire amount for which he is liable, is conclu-
sive upon the defendant, without the allegation of any facts 
showing the amount which he is liable to contribute.

The questions raised by the plea in abatement are, —
4. Whether a majority of the directors, with the authority 

of the owners of two-thirds of the stock of a State bank, can 
change its organization into that of a national banking associa 
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tion without any authority given by the State law in its charter 
or otherwise to make the change. *

5. Whether the certificate of the comptroller is conclusive as 
to the organization and existence of the association.

The pleadings are set out in the opinion of the court.
Mr. J. D. McPherson for the defendant.
1. The State corporation never became a national bank, not-

withstanding the assent of the owners of two-thirds of the 
stock. No number less than the whole could accept a charter 
from the United States, nor even then without an enabling act. 
Green’s Brice on Ultra Vires, p. 539, note, and cases cited; 
Head n . Providence Insurance Co., ,2 Cranch, 127, 166 ; Manu-
facturers' and Merchants' Bank v. Commonwealth, 72 Penn. 70. 
See Enabling Acts of Massachusetts, New York, Pennsylvania, 
Vermont, and other States.

2. The remedy of the plaintiff is in equity. As shareholders 
“ are only conditionally liable for those debts after all the or-
dinary resources of the bank have been exhausted,” Bank v. 
Kennedy, 17 Wall. 19, 22, and as the assets here have not 
been exhausted, an account must be taken of debts and assets 
m order to ascertain the deficiency ; and as for such deficiency 
the shareholders are only “ equally and ratably ” liable, the 
ascertainment of the proportion calls for the exercise of equity 
powers. Pollard v. Bailey, 20 id. 520.

3. The declaration only avers that the comptroller has deter-
mined that shareholders must pay the par value of their stock 
to pay the debts of the bank. The special plea avers that 
among the debts so intended to be paid by the comptroller are 
certain disputed claims, which are not debts of the bank.

Congress cannot withdraw from judicial cognizance any 
matter which, from its nature, is the subject of a suit either 
at law, in equity, or in admiralty. Murray's Lessee v. Hoboken 
Co., 18 How. 284.

Whether the claim be a valid demand against the share-
holder is in its nature a judicial question, The Empire Bank, 
18 N. Y. 199, and must be open to contest by the share-
holder in a suit to enforce his liability. Id.;. Slee n . Bloom, 
20 Johns. (N. Y.) 669. Any amount exacted from him in this 
suit can never be reclaimed, but must go to the creditor. It 
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is not assets of the bank. Dutcher v. National Marine Bank, 
12 Blatchf. 435. .

Mr. Charles Case, contra.

Mr . Justi ce  Sway ne  delivered the opinion of the court.
The declaration avers as follows: On and before the third 

day of June, 1864, the Bank of New Orleans was a banking 
corporation organized under the laws of the State of Louisiana, 
and as such carried on the business of banking until about the 
first day of July, 1871, when the bank, by due proceedings under 
the act of Congress, entitled “ An Act to provide a national cur-
rency, secured by a pledge of United States bonds, and to provide 
for the circulation and redemption thereof,” approved June 3, 
1864, became a national banking association under said act of 
Congress, and as such took the name and style of the “New 
Orleans National Banking Association,” and carried on the 
business of banking until the fourth day of October, 1873, 
when it failed and suspended payment.

Thereupon, the comptroller of the currency, after due pro-
ceedings had, appointed a receiver for the association, and it 
was put in liquidation under the act of Congress before men-
tioned and the acts amending it, and the plaintiff is such 
receiver, being lawfully appointed under the said act. By the 
conversion of the Bank of New Orleans into such banking 
association every holder of the shares of the capital stock of 
said Bank of New Orleans became a shareholder of the capital 
stock of said New Orleans Banking Association to the amount 
of his shares, and as such subject to the liabilities imposed by 
said act of Congress on such shareholders. There is owing by 
the association to its creditors large sums of money. Its assets 
are insufficient to pay its debts. It has become necessary, in 
order to pay the debts, to enforce the liability of the share-
holders. The comptroller has decided that this shall be done. 
On the seventh day of June, 1875, by his order in writing, he 
required the plaintiff, as such receiver, to enforce such liability 
against each stockholder to the amount of the par value of his 
stock held at the time of the failure of the association. The 
capital stock of the association was $600,000, divided into 
twenty thousand shares of the par value of $30 each.
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The defendant is an alien, a subject of the kingdom of Italy, 
and vice-consul, &c. At the date of the failure of the associa-
tion he was the owner of fifty shares of the capital stock of the 
par value of 830 for each share. By reason thereof he is liable 
to pay the sum of 81,500. He has been specially requested 
to pay that sum, and has refused to do so. The plaintiff is, 
therefore, entitled by force of the statute to recover the said 
sum of 81,500, with interest at the rate of five per cent per 
annum.

It was agreed by the parties that demurrers, pleas, replica-
tions, and other pleadings might be filed without reference to 
the order in which they were properly pleadable.

The defendant demurred to the declaration, and assigned the 
following causes: —

1. That the defendant is bound to contribute ratably, and 
that the proper amount can be ascertained only in equity.

2. That the defendant is bound to contribute ratably to pay 
a large sum ; that this sum is not stated in the declaration, and 
hence what would be ratable and proper does not appear.

3. That the obligation of the defendant is to pay into the 
hands of the comptroller of the currency a ratable portion of 
the debts of the association proved before him, and that the 
declaration does not show that any debts had been so proved.

4. That the declaration demands a larger sum than the de-
fendant is required by the statute to pay, and also an additional 
sum by way of interest.

In regard to the first three of these objections, it is sufficient 
to say that Kennedy v. G-ibson and Others, 8 Wall. 498, is conclu-
sive against them. It is there said that the amount to be paid 
rests in the judgment and discretion of the comptroller; that 
his determination cannot be controverted by the stockholders 
in suits against them; and that, when the order is to collect the 
full amount of the par of the stock, the suit must be at law. 
It is unnecessary to reproduce the reasoning of the court in 
support of these propositions. The sum to be paid being 
iquidated, and due and payable when the comptroller’s order 

was made, it follows that the amount bears interest from the 
ate of the order. Otherwise there would be no motive to pay 

promptly, and no equality between those who should pay then 
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and those who should pay at the end of a protracted litigation. 
The defendant filed three pleas in abatement: —

1. Nul tiel corporation.
2. That there was not then, nor when the plaintiff was 

appointed such supposed receiver of said New Orleans Banking 
Association, nor before nor since that time, any such corpo-
ration in existence, because the Bank of New Orleans had no 
power by its charter, nor authority otherwise from the State 
of Louisiana, to change its organization to that of a national 
banking association under the laws of the United States; 
wherefore it was prayed that the declaration be quashed.

3. That there was hot then, nor when the plaintiff was 
appointed such supposed receiver of the New Orleans Banking 
Association, nor before nor since that time, any such corpora-
tion in existence, because the owners of two-thirds of the 
capital stock of the Bank of New Orleans did not authorize 
the bank to be converted into a national banking association 
under the laws of the United States, nor to accept an organi-
zation certificate as such banking association; wherefore it was 
prayed that the declaration be quashed.

The plaintiff filed a joint demurrer to all these pleas. At the 
argument the first plea was abandoned. The other two remain 
to be considered.

The pleas were properly framed in abatement, and not in 
bar. Jones v. The Bank of Tennessee, 8 B. Mon. (Ky.) 122; 
Woodson v. The Bank of Gallipolis, 4 id. 203.

The second plea is clearly bad. No authority from the State 
was necessary to enable the bank so to change its organiza-
tion. The option to do that was given, by the forty-fourth 
section of the Banking Act of Congress. 13 Stat. 112. The 
power there conferred was ample,, and its validity cannot be 
doubted. The act is silent as. to any assent or permission by 
the State. It was as competent for Congress to authorize the 
transmutation as to create such institutions originally.

The third plea is also bad.
The eighteenth section of the act requires the comptroller to 

make a careful examination in all cases of original applications, 
and, if he found the association was “ lawfully entitled to com-
mence the business of banking,” he was to give a certificate 
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to that effect; and it is declared that the association “ shall 
transact no business except such as is incidental to its organi-
zation, and necessarily preliminary, until authorized by the 
comptroller of the currency to commence the business of bank-
ing.” 13 Stat. 101. A like examination and certificate are 
required by the forty-fourth section, where an existing bank 
organizes under the act. That section provides “that when 
the comptroller shall give to such association a certificate, 
under his hand and official seal, that the provisions of this act 
have been complied with, and that it is authorized to commence 
the business of banking under it, the association shall have the 
same powers and privileges and shall be subject to the same 
duties, responsibilities, and rules, in all respects, as are pro-
vided in this act for associations organized under it.” 13 Stat. 
113.

The declaration avers that the association became such by 
due and regular proceedings under the act. The plea denies 
the regularity of the proceedings in the single particular that 
the owners of two-thirds of the capital stock of the bank did 
not authorize the directors of said bank to convert it into a 
national banking association, nor to accept an organization 
certificate as such banking association. According to the law 
of pleading, what is not denied is conceded. The giving of 
the comptroller’s certificate is covered by the averment in the 
declaration, is not denied by the plea, and is, therefore, to be 
taken as admitted. The plea proposes to go behind the certifi-
cate, and contradict it. This cannot be done. The comptroller 
was clothed with jurisdiction to decide as to the completeness 
of the organization, and his certificate is conclusive upon the 
subject for all the purposes of this litigation.

It has the same effect, and for the same reason, as his deter-
mination and order with respect to the amount to be collected 
from each stockholder in the event of the failure of the asso-
ciation. No question can be raised in this collateral way as to 
either.
. In Thacher v. The West River National Bank, 19 Mich. 196, 
it was held that whether there was any defect in the process 
0 organization was a question for the comptroller to decide, 
an that his certificate of compliance with the act of Congress 
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removes any objection which might otherwise have been made 
to the evidence upon which he acted.”

In this we concur.
There is another ground upon which both pleas must be 

held bad. Where a shareholder of a corporation is called upon 
to respond to a liability as such, and where a party has con-
tracted with a corporation, and is sued upon the contract, 
neither is permitted to deny the existence or the legal validity 
of such corporation. To hold otherwise would be contrary to 
the plainest principles of reason and of good faith, and involve 
a mockery of justice. Parties must take the consequences of 
the position they assume. They are estopped to deny the 
reality of the state of things which they have made appear to 
exist, and upon which others have been led to rely. Sound 
ethics require that the apparent, in its effects and consequences, 
should be as if it were real, and the law properly so regards it. 
Eaton et al. v. Aspinwall, 19 N. Y. 119; S. C. 6 Duer (N. Y.), 176; 
Cooper n . Shaver et al., 41 Barb. (N. Y.) 151; Camp n . Burne, 
41 Md. 525; Danbury $ N. Railroad Co. n . Wilson, 22 Conn. 
435; Ellis v. Schmock $ Thomas, 5 Bing. 521; McFarlan v. 
The Triton Ins. Co., 4 Denio (N. Y.), 392; Rector $ Co. v. 
Lovett, 1 Hall (N. Y.), 191; Topping v. Beckford, 4 Allen 
(Mass.), 121; Dooley v. Wolcott, id. 407 ; Eppes n . Railroad 
Company, 35 Ala. 33; Hamtramack v. Bank of Edwardsville, 
2 Mo. 169; Jones v. Cincinnati Type Foundry, 14 Ind. 88; 
Worcester Med. Ins. v. Harding, 11 Cush. (Mass.) 285 ; Hughes 

v. Bank of Somerset, 5 Litt. (Ky.) 47; Tar River Nav. Co. v. 
Neal, 3 Hawks (N. C.), 520. Demurrer sustained.

At a subsequent day of the term, pursuant to leave granted, 
three pleas were filed. The questions arising upon demurrers 
to the special pleas were argued by the same counsel.

Mr . Just ice  Sway ne  delivered the opinion of the court.
Since the opinion of the court was delivered in this case, the 

defendant obtained leave to plead further, and has filed three 
pleas. They are : —

First, Nil debet, upon which the plaintiff has taken issue.
Second, That the comptroller of the currency has “deter-
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mined and decided to exact from the defendant, and from a 
number of stockholders of said National Banking Association 
less than the whole, such sums of money as would suffice to 
pay all the debts and liabilities of the said National Banking 
Association, with the intent and purpose to compel this defend-
ant and others of said shareholders who may be solvent to con-
tribute the entire sum necessary to pay the debts and liabilities 
of the said National Banking Association, without any contribu-
tion from those who are insolvent.”

It is a sufficient objection to this plea that the comptroller 
has ordered that each stockholder shall pay to the receiver the 
par of his stock. This order cannot be controverted in a suit 
against the stockholder. It is conclusive upon him, and makes 
it his duty to pay. Kennedy v. Gribson and Others, 8 Wall. 
498. What may be done or intended with respect to other 
stockholders is immaterial in his case.

The plea is, also, manifestly bad for vagueness and uncer-
tainty.

Third, That the comptroller has decided to pay a large 
amount of claims against the bank for which the bank is not 
responsible, and that, aside from these claims, there are means 
enough already in his hands to meet the liabilities of the 
bank.

The same objection lies to this plea as to the preceding one, 
and the same authority applies. If the receiver intends to 
violate, or shall violate, his duty in discharging the trust con-
fided to him, the remedy must be sought in another proceeding. 
It cannot avail the defendant in this action.

Both demurrers are sustained.
The parties have filed a written stipulation submitting the 

issues raised upon the first plea to the court and waiving the 
intervention of a jury.

With respect to this issue, we find the proofs in the record 
amply sufficient to sustain the plaintiff’s case.

Judgment must, therefore, be rendered against the defendant 
for the par of his stock, with interest, as claimed in the decla-
ration, and costs ; and it is So ordered.
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Cou nt y  of  Scot land  v . Thomas .

1. The fourteenth section of article 11 of the Constitution of Missouri, adopted 
in 1865, which declares that “ the general assembly shall not authorize any 
county, city, or town to become a stockholder in, or to loan its credit to, 
any company, association, or corporation, unless two-thirds of the qualified 
voters of such county, city, or town, at a regular or special election to be 
held therein, shall assent thereto,” prohibits any subsequent legislative 
grants to any municipal corporation, of authority to become a stockholder 
in, or to loan its credit to, a company, except upon the prescribed conditions; 
but it does not purport to take away any authority already granted.

2. The Alexandria and Bloomfield Railroad Company was incorporated under an 
act of the general assembly of Missouri, approved Feb. 9, 1857, which pro-
vided that “it shall be lawful for the county court of any county, in which 
any part of said road may be, to subscribe to the stock of said company,” 
and issue its bonds therefor. The laws of the State reserved to the general 
assembly the right to amend the charter, and the company was, pursuant 
to the authority conferred by the act of March 2, 1869, consolidated with a 

) corporation in Iowa, having like authority from that State; but the general 
direction of the road was not thereby changed. The road of the company 
passes through the county of Scotland ; and the county court, in the ab-
sence of any election by the qualified electors of that county, subscribed, in 
August, 1870, to the capital stock of said consolidated company, and issued 
the bonds of the county in payment therefor. Held, 1. That the power of 
the county to subscribe for stock in the Alexandria and Bloomfield Railroad 
Company was the right and privilege of the company, and passed, with its 
other rights and privileges, into the new conditions of existence which it 
assumed under the consolidation. 2. That the subscription made by the 
court was the act of the county, and binding upon it, and that the bonds so 
issued are valid.

8. Harshman v. Bates County, 92 U. S. 569, is not in conflict with the rulings in this 
case.

Err or  to the Circuit Court of the United States for the 
Eastern District of Missouri.

This was a suit brought upon certain coupons attached to 
bonds,, purporting to have been issued by the county of Scot 
land, in the State of Missouri.

The bonds were in the words and figures following, except 
that each bond had a separate number: —
“ SI,000.] Unite d  Stat es  ok  Americ a . [No . 65.

“ Eight-per-cent Railroad Rond.
“ County of Scotland.] [Twenty-five years.

“ Know all men by these presents, that the county of Scotland, 
the State of Missouri, acknowledges itself indebted to the issou , 
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Iowa, and Nebraska Railway Company, a corporation existing 
under and by virtue of the laws of the States of Missouri and Iowa, 
formed by consolidation of the Alexandria and Nebraska City Rail-
road Company (formerly Alexandria and Bloomfield Railroad Com-
pany) of the State of Missouri, and the Iowa Southern Railway 
Company of the State of Iowa, in the sum of $1,000, which sum 
the said county hereby promises to pay to the said Missouri, loWa, 
and Nebraska Railway Company, or bearer, at the Farmers’ Loan 
and Trust Company in New York, on the thirty-first day of Decem-
ber, a .d . 1895, together with interest thereon from the thirty-first 
day of December, 1870, at the rate of eight per cent per annum, 
which interest shall be payable annually, in the city of New York, 
on the thirty-first day of December in each year, as the same shall 
become due, on the presentation of the coupons hereto annexed. 
This bond being issued under and pursuant to an order of the 
county court of said Scotland County, for subscription to the stock 
of the Missouri, Iowa, and Nebraska Railway Company, as author-
ized by an act of the general assembly of the State of Missouri, 
entitled “An Act to incorporate the Alexandria and Bloomfield 
Railroad Company,” approved Feb. 9, 1857.

“In testimony whereof, the said county of Scotland has executed 
this bond by the presiding justice of the county court of said county, 
under the order of said court, signing his name hereto, and the 
clerk of said court, under the order thereof, attesting the same, and 
affixing thereto the seal of said court. This done at the town of 
Memphis, in the county of Scotland, in the State of Missouri, this 
first day of September, a .d . 1870.

“William  Daws on , 
“Presiding Justice of the County Court of Scotland County, Mo.

“ Attest:
( SCOTLAND COUNTY COURT, ) « STEELING Mc Do NOLD,

Missou ri , sea l . ) « clerk fa County Court of Scotland County, Mo."

To each of which bonds were annexed twenty-five interest 
coupons, each for the sum of $80, maturing annually for the 
interest thereon. These bonds were delivered, before the 21st 
of December, 1871, to the “ Missouri, Iowa, and Nebraska Rail- 
^ay Company,” with the interest coupons attached, in payment 
of the subscription to the capital stock of the company; and 
such of them as had attached to them the coupons sued on 
were, before the maturity of the second maturing coupons, 
together with all the coupons except the ones first maturing, 
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sold for value, and transferred by delivery to the plaintiff, who 
is the holder and owner thereof. The plaintiff caused the 
coupons sued on to be presented for payment at maturity, and 
payment was not made.

The petition alleged, in addition to the foregoing facts, that 
by an act of the general assembly of Missouri, entitled “ An 
Act to incorporate the Alexandria and Bloomfield Railroad 
Company,” approved Feb. 9,1857, the said company was incor-
porated, and thereafter was duly organized under said act of 
incorporation; that the tenth section of said act of incorpora-
tion provides as follows: —

“The said company shall in all things be subject to the same 
restrictions, and entitled to all the privileges, rights, and immunities 
which were granted to the North Missouri Railroad Company, by 
an act entitled 4 An Act to incorporate the North Missouri Railroad 
Company,’ approved March 3, 1851, so far as the same are appli-
cable to the company hereby created, as fully and completely as if 
the same were herein re-enacted.”

The fourteenth section of the said act of March 3, 1851, con-
tains the following provision, to wit: —

“ It shall be lawful for the county court of any county, in which 
any part of the route of said railroad may be, to subscribe to the 
stock of said company (North Missouri Railroad Company), and it 
may invest its funds in the stock of said company, and issue the 
bonds of such county to raise funds to'pay the stock thus subscribed, 
and to take proper steps to protect the interest and credit of the 
county.”

That a part of the route of the road of the “ Alexandria and 
Bloomfield Railroad Company ” was within the county of Scot-
land, as designated in the act of incorporation.

That in pursuance of an act of the general assembly of Mis-
souri, entitled “ An Act to amend an act entitled ‘ An Act to 
incorporate the Alexandria and Bloomfield Railroad Company, 
approved Feb. 9, 1857,’ approved Feb. 19, 1866,” authorizing 
the Alexandria and Bloomfield Railroad Company to change 
its name, and to extend its road from Luray, in Clark County, 
Mo., to Nebraska City, in Nebraska Territory, the said coin 
pany did change its corporate name to that of the “ Alexandria 
and Nebraska City Railroad Company.”
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The defendant demurred; but, before the demurrer was sub-
mitted, it was stipulated between the parties that the question 
of subscribing to the stock of the “Missouri, Iowa, and Ne-
braska Railway Company ” had never been submitted to a 
vote of the qualified voters of Scotland County; and that, in 
determining the questions raised by the demurrer, the court 
might consider this fact as if it had been averred in the com-
plaint.

It was further agreed that the articles of consolidation be-
tween the Iowa Southern Railway Company and the Alexan-
dria and Nebraska City Railroad Company, entered into March 
26,1870, and the orders of the county court of Scotland County, 
should be taken and considered by the court, as facts admitted 
in determining the questions raised by the demurrer.

By those articles, it was provided that the consolidated 
company should bear the name of the Missouri, Iowa, and 
Nebraska Railway Company; that its capital stock should be 
$13,000,000, to be divided into one hundred and thirty thou-
sand shares of $100 each; that the directors might increase it 
when necessary, upon the approval of a majority of the stock-
holders ; that the line of the railway should extend from the 
city of Alexandria, in Missouri, on the Mississippi River, to 
Centreville, Iowa, thence west to the Missouri River; and that 
the company should assume and pay all debts owing, and all 
contracts or agreements entered into, by either of the compa-
nies. The company was also authorized to borrow money to 
an amount not exceeding two-thirds of its capital stock, issue 
bonds, and secure their payment by mortgage on all the prop-
erty of both companies.

The material parts of the act of March 2, 1869, under which 
the “ Alexandria and Nebraska City Railroad Company,” and 
the “ Iowa Southern Railway Company,” a corporation created 
under the laws of Iowa, entered into articles of consolidation 
are as follows : —

Sec tion  1. That any railroad company organized under the 
general or special laws of this State, whose track shall, at the line 

the State, connect with the track of the railroad of any company 
oiganized under the general or special laws of any adjoining State, 

ereby authorized to make and enter into any agreement with 
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such connecting company, for the consolidation of the stock of the 
respective companies whose tracks shall be so Connected, making 
one company of the two, whose stock shall he so consolidated, upon 
such terms and conditions and stipulations as may be mutually 
agreed between them, in accordance with the laws of the adjoining 
State in which the road is located with which connection is thus 
formed.”

Sect. 2 requires that the consolidation shall be approved by 
the holders of a majority of the stock in each of thè old com-
panies.

Sect. 3 provides, that when the terms of consolidation shall 
have been agreed upon, &c., “ it shall be competent for the 
boards of directors in each of said connecting companies to 
carry the same into effect, and adopt by a resolution a new cor-
porate name for the company, which shall be formed by the 
consolidation ; and to call in the certificates of stock then out-
standing in each company, and exchange them for stock in the 
new company, as may have been agreed f>y the terms of the 
consolidation ; and a copy of the said consolidation agreement, 
and the resolutions of consolidation, and the name adopted for 
the new company, shall be filed with the secretary of State, &c.

“ Sect . 4. Any such consolidated company shall be subject to all 
the liabilities and bound by all the obligations of the company 
within this State which may be thus consolidated with one in the 
adjacent State, as fully as if such consolidation had not taken place, 
and shall be subject to the same duties and obligations to the State, 
and be entitled to the same franchises and privileges under,the 
laws of this State, as if the consolidation had not taken place.

The demurrer was overruled, and judgment rendered, for 
the plaintiff ; whereupon the county sued out this writ o 
error.

Mr. George W. McCrary and Mr. J. 0. Broadhead for the 
plaintiff in error.

1. The plaintiff below is not an innocent purchaser of the 
bonds sued on, without notice.

(a.) Because the defect complained of is a want of power, 
and not an irregular exercise of an admitted power. .

(6.) Because the acts under which the right to issue t e 
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bonds in suit is claimed is set out in the bonds themselves, and 
the purchaser was put upon inquiry, and had notice of all the 
facts.

2. The validity of the bonds can only be sustained by show-
ing that the county was authorized by the law as it stood 
prior to July, 1865, when the constitutional prohibition took 
effect, to subscribe to the stock of the Alexandria and Bloom-
field Railroad Company, and to the stock of any company that 
might be formed by consolidation with it.

3. Whatever might be claimed if the old company, by its 
charter or the law in force prior to that date, had been vested 
with the power to consolidate, it is clear that, in the absence 
of that power, the right of the county thereafter to subscribe 
was a right to subscribe to the original corporation, and no 
other. Harshman v. Bates County, 92 U. S. 569.

4. If the intent of the act of 1869 was, as claimed, to au-
thorize a new company to be formed by consolidation of the 
Alexandria and Nebraska City Railroad Company, and the 
Iowa Southern Railway Company, and to empower Scotland 
County to* subscribe, without a vote of the people, to the stock 
of this new company, then that act is so far unconstitutional 
and void.

5. The consolidation effected by changing the Alexandria 
and Bloomfield Railroad Company into the Alexandria and 
Nebraska City Railroad Company, and consolidating the latter 
with the Iowa Southern Railway Company, by which was 
formed the Missouri, Iowa, and Nebraska Railway Company, 
was a fundamental alteration of the charter of the first-named 
company, not provided for or contemplated by either the char-
ter itself or the general laws of the State, as they stood when 
the Constitution of 1865 was adopted.

Mr. A. J. Baker and Mr. F. T. Hughes, contra.

Mb . Just ice  Brad le y  delivered the opinion of the court.
This action was brought by plaintiff below (the defendant in 

error) to recover the amount of certain interest coupons at- 
ached to certain bonds issued by order of the county court of 
cotland County, Mo. (the defendant below), on behalf of the 

county, to pay for a subscription of stock to the Missouri, Iowa, 
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and Nebraska Railway Company. The county contests the 
validity of the bonds, on the ground that the question of sub-
scribing to the stock was never submitted to a vote of the quali-
fied voters of the county, as required by the Constitution of the 
State adopted in 1865, the subscription being voted and the 
bonds being issued in 1870. The plaintiff answers this objec-
tion by showing that the power to make the subscription was 
conferred in 1857, in the charter of a company called the 
Alexandria and Bloomfield Railroad Company, before the Con-
stitution was adopted, and that this company, by consolidation 
with other companies, formed the Missouri, Iowa, and Nebraska 
Railway Company, and brought to it all its own privileges 
and powers, — and, amongst others, that of receiving county 
subscriptions to its capital stock. The county replies to this 
argument, that however valid it may be to sustain subscriptions 
made to the Alexandria and Bloomfield Railroad Company 
itself, had that company remained distinct, as originally char-
tered, it cannot avail to support a subscription to the stock of 
a new and different company, having a much greater amount 
of capital stock, and a much longer and different route of rail-
road, running into another State. The question was raised in 
the court below by demurrer to the petition, and judgment was 
given for the plaintiff.

The clause of the Constitution on which the defendant relies 
is the fourteenth section of art. 11, and is as follows : “ The gen-
eral assembly shall not authorize any county, city, or town to 
become a stockholder in, or to loan its credit to, any company, 
association, or corporation, unless two-thirds of the qualified 
voters of such county, city, or town, at a regular or special elec-
tion to be held therein, shall assent thereto.” This prohibi-
tion, it will be observed, is against the legislature s authorizing 
municipal subscriptions or aid to private corporations. it does 
not purport to take away any authority already granted. t 
only limits the power of the legislature in granting such au 
thority for the time to come. This has been settled by t e 
Supreme Court of Missouri in several well-considered decisions. 
See The State n . Sullivan County, 51 Mo. 522 ; The State v. 
Greene County, 54 id. 540. In the former case, the court say : 
“ Power conferred on counties to take and subscribe sto 
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without a submission to a vote of the people, before the Con-
stitution went into operation, remained unaffected by that 
instrument.” The same view was taken by this court in the 
recent case of County of Callaway v. Foster, 93 U. S. 567. 
See also State v. Maysville de Lexington Railroad Co., 13 
B. Mon. (Ky.) 1.

The specific question in the present case, therefore, is, 
whether the authority given to counties and towns in 1857 to 
subscribe to the capital stock of the Alexandria and Bloomfield 
Railroad Company has become extinguished by the subsequent 
consolidation of that company with other companies, irrespec-
tive of the constitutional provision referred to. The Constitu-
tion does not itself, as we have seen, interfere with authority 
given previous to its adoption.

That simple consolidation with another company does not 
extinguish the power of the counties to subscribe, or the privi-
lege of the company to receive subscriptions, was decided in the 
case of The State v. Grreene County, 54 Mo. 540. In that case, 
the Kansas City, Galveston, and Lake Superior Railroad Com-
pany was chartered in 1857, with power to construct a branch 
road from Kansas City to the southern boundary of the State ; 
and power was given to the county courts of any county 
through which the road or any of its branches might run, to 
subscribe to the stock of the company, and issue its bonds 
therefor. The company afterwards changed its name, and, in 
1870, consolidated with the Hannibal and St. Joseph Railroad 
Company ; and the latter company continued the work of con-
structing the branch road referred to, which had been begun 
hy the Kansas City company. The branch was built under a 
separate organization created by the parent company, called 
the Kansas City and Memphis Railroad Company, but under 
the control and with the aid of the parent company. The 
county court of Greene County, in 1870, subscribed to the 
capital stock of the Hannibal and St. Joseph Railroad Com-
pany, issued to aid in building and equipping the branch road, 
which ran through the county. The Supreme Court of Mis-
souri decided that the subscription was valid, and that the 
power to subscribe, originally given, still subsisted, unaffected 

y the consolidation. The cases decided by this court of The 
VOL. IV.
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Philadelphia $ Wilmington Railroad Co. n . Maryland, 10 
How. 376, and Tomlinson v. Branch, 15 Wall. 460, were 
cited and relied on, for the purpose of showing that where a 
consolidation is effected between two railroad companies, and 
nothing to the contrary is indicated, the rights and privileges, 
as well as the duties and liabilities, of each continue to exist as 
before in the hands of the new organization. It seems to us 
that this decision in the Greene County case governs the pres-
ent case. It is true the court laid considerable stress on the 
fact that the branch road in that case was a distinct interest 
from that of the main line, and was not liable for its obliga-
tions or liabilities, and the holders of the stock in the branch 
road had the right to control its affairs; and this feature was 
not changed by the consolidation. This fact, undoubtedly, 
prevents the case from being an exact precedent for the present 
one. But the close and intimate relations which in other re-
spects connected the branch with the main line in that case 
give to the decision a good deal of importance. The principles 
adopted were substantially the same as those involved in the 
present case. The facts are not very fully stated' in the report; 
but it would appear from the statement of the dissenting judge, 
p. 557, that the stock subscribed for in that case was the stock 
of the Hannibal and St. Joseph Railroad Company. As such, 
though it may have been special stock applicable to the branch 
road, it made the holder a member of the parent company, en-
titled to vote for its directors, and no doubt in other ways 
connected with its fortunes.

In that case, as in this, the power to consolidate was given 
after the original charter was granted, and after the Constitu-
tion went into effect. But that was not regarded as affecting 
the power. By general laws of the State, in force when the 
original charter was granted, the legislature had reserved the 
power to alter, suspend, and repeal all charters of incorpora-
tion, and had specially reserved this power in the general rai - 
road act. See Rev. Stat, of Mo., 1855, pp. 371, 438. It 
would seem clear, therefore, that alterations of the charter were 
admissible, and would pot affect rights of the company un 
touched thereby, nor a power to subscribe to its stock previ 
ously existing. See County of Callaway v. Foster, 93 U. S. 
567.
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The power to amend thus existing, the amending acts in this 
case do not subvert the original purposes of the charter, but 
rather carry them out and perfect them. The railroad author-
ized by it was “ a railroad from the city of Alexandria, in the 
county of Clark, in the direction of Bloomfield, in the State of 
Iowa, to such point on the northern boundary line of the State 
of Missouri as shall be agreed upon by said company, and a 
company authorized on the part of the State of Iowa, to con-
struct a railroad to intersect the road authorized to be con-
structed by the provisions of this act, at the most practicable 
point on said State line.” Bloomfield was a small town in 
Iowa, evidently not intended as the final objective point of the 
proposed line, which is only required to be “ in the direction of 
Bloomfield.” A connection with a continuous road in Iowa 
was the declared object of the road proposed. It was evidently 
the purpose to bring Alexandria, a port of Missouri on the 
Mississippi River, in connection with the rich region of south-
ern and western Iowa, by means of the road then being char-
tered, and a road to connect therewith, running into the State 
of Iowa. This purpose will be most effectually attained by 
the construction of the continuous line contemplated by the 
consolidated companies. The general direction of the road is 
not changed. It does not pass through Bloomfield, it is true; 
but it does not pass it by so far as to be a substantial departure 
from the route originally indicated. The amending act, there-
fore, which authorized a consolidation with the Iowa Southern 
Railway Company, and thereby constituted the Missouri, Iowa, 
and Nebraska Railway Company, was in perfect accord with 
the general purpose of the original charter of the Alexandria 
and Bloomfield Railroad Company; and, if the other rights and 
privileges of the latter company passed over to the consolidated 
company, we do not see why the privilege in question should 
not do so, nor why the power given to the county to subscribe 
to the stock should not continue in force.

The decision of this court in the case of Harshman v. Bates 
County, 92 U. S. 569, is urged against this view of the case; 
at we do not think it applicable. In that case, the question 

was, whether authority given to the county court by the elec-
tors of a township to subscribe in its behalf for stock in a certain 
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railroad company, continued to exist after the company had 
ceased to exist, by being absorbed in another company by con-
solidation? We held that it did not. The county court was 
regarded as being the mere agent of the township, having no 
discretion to act beyond the precise terms of the power given. 
The powers of an agent or attorney, authorized to act for 
another, are very different from those possessed by a person 
acting in his own behalf. Had the charter of the Alexandria 
and Bloomfield Railroad Company authorized foreign corpora-
tions to subscribe to its stock (supposing that by the general 
law of Missouri they had no such power), they would undoubt-
edly have retained that power after the consolidation; it being 
in their discretion to exercise it or not. But if any such foreign 
corporation had, before the consolidation, sent an order to a 
firm in St. Louis to subscribe stock for it in the original com-
pany, the firm could not have made the subscription after the 
consolidation, without consulting their principals. Such a mate-
rial change of circumstances would have rendered the sub-
scription an excess of the power given to them. Authority 
given to a person, to be exercised for his own benefit and at his 
own discretion, may be exercised by him under changes of cir-
cumstances that would amount to a revocation of a power given 
to an attorney, unless it expressly conferred discretion. A re-
currence to the opinion in the Harshman case will show that 
this distinction underlies the reasons given for the judgment in 
that case. The county court of Scotland County, in the present 
case, acted as the representative authority of the county itself, 
officially invested with all the discretion necessary to be exer-
cised under the change of circumstances brought about by the 
consolidation in question. For, as before remarked, the county 
courts, in reference to the subscription in question, represented 
the counties themselves, as their officially constituted authorities. 
This is distinctly stated by the Supreme Court of Missouri in 
the case of The Hannibal $ >St. Jo. Railroad Co. v. Marion 
County, 36 Mo. 303. The power given to the county courts 
intersected by the Alexandria and Bloomfield Railroad to sub 
scribe to its stock, was given to them as representing the 
counties. When they subscribed for the stock, it was the 
county that subscribed. It was discretionary with them whether 
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to subscribe or not, and (within the limits imposed by the act) 
how much they should subscribe.

But the case has other aspects, which it is necessary to take 
into consideration. If we look at the subject in a broad and 
general view, it will be still more manifest that the power in 
question was intended to exist, notwithstanding the consolida-
tion. The project of the railroad promised a great public im-
provement, conducive to the interests of Alexandria and the 
counties through which it would pass. Its construction, how-
ever, would greatly depend upon the local aid and encourage-
ment it might receive. The interests of its projectors and of 
the country it was to traverse were regarded as mutual. The 
power of the adjacent counties and towns to subscribe to its 
stock, as a means of securing its construction, was desired not 
only by the company, but by the inhabitants. Whether the 
policy was a wise one or not is not now the question. It was 
in accordance with the public sentiment of that period. The 
power was sought at the hands of the legislature, and was given. 
It was relied on by those who subscribed their private funds to 
the enterprise. It was involved in the general scheme as an 
integral part of it, and as much contributory and necessary to 
its success as the prospective right to take tolls. Why it should 
not still attach to this portion of the road, as one of the rights 
and privileges belonging to it, into whose hands soever it comes, 
by consolidation or otherwise, it is difficult to see. The prin-
ciples laid down in the case of the Philadelphia, Wilmington, 
& Baltimore Railroad Co. v. Maryland, 10 How. 376, and 
Tomlinson v. Branch, 15 Wall. 460, and recently reaffirmed 
in Branch v. City of Charleston, 92 U. S. 677, seem to us directly 
applicable. Subscription to the stock was not only a power of 
the county, but a privilege of the company,—being a portion 
of the rights and privileges which it obtained by translation 
from the charter of the North Missouri Railroad Company. It. 
was expressly so held by the Supreme Court of Missouri in the 
case of Smith v. County of Clark, 54 Mo. 58; and the same 
principle had been adopted in the earlier case of The Hannibal

St. Jo. Railroad Co. v. Marion County, 36 id. 294, 304. The 
latter company was by its charter “ entitled to all the privi- 
®ges, rights, and immunities which were granted to the Louis-
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iana and Columbia Railroad Company, so far as applicable,” &c. 
The right to receive county subscriptions was held to be one 
of these privileges, rights, and immunities. The court said: —

“ It was under this section that the [county] court proceeded 
when the stock was first taken and the notes issued. The legisla-
ture gives the company all the rights, privileges, and immunities 
contained therein, the same as if it had been re-enacted. The 
language seems broad enough, by reasonable construction, to fully 
sustain the acts of the county court.” 36 id. 304.

In Smith v. County of Clark, the same views were held with 
regard to the charter now in question. The court say: —

“The power thus conceded to the courts or other municipal 
bodies may well be termed a privilege to the corporations, and we 
see no substantial objection to a transfer of such a privilege by 
simply, in general terms, embodying the section of the original 
act which granted it into the new law. That such was the inten-
tion of the legislature and of the railroad company is clear; and, if 
the word 4 privilege ’ admits of the narrow construction claimed, 
the practical construction it has received in this State, as may be 
seen by reference to the decisions of our courts, would preclude any 
inquiry into the subject now. These provisions were the principal 
means by which this and other roads were built, and without them 
the charters would have been of no value.” 54 id. 67.

The power of the counties to subscribe being thus held to be 
a right and privilege of the company, in our opinion, passed 
with its other rights and privileges into the new conditions of 
existence which the company assumed under the consolidation.

The argument sought to be drawn from the distinction, that 
the company with which the consolidation was effected be-
longed to another State, we fail to appreciate. If the legisla-
ture of Missouri authorized it, what difference can it make 
whether the connecting company belongs to Missouri or to 
Iowa ? There is no difference in principle. The Philadelphia, 
Wilmington, and Baltimore Railroad Company, in its consoh 
dated form, combined the roads and charters of three different 
States ; and yet it was held to be invested with the rights an 
privileges of each, as applicable to the several parts of the line. 
See also, to the same purport, the case of Hanna v. The in 
cinnati, Fort Wayne, $ Chicago Railroad Co., 20 Ind. 30.
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Other points were raised, on the argument, which it is un-
necessary to discuss, as this was the principal one relied on, and 
presented the only serious difficulty in the case.

Judgment affirmed.
Mr . Jus tice  Miller  dissented.
Mr . Jus tice  Fiel d  did not sit in this case, nor take any 

part in the decision.

CAWOOD PATENT.

Illinois  Cent ral  Railr oad  Compa ny  v . Turril l  ; Mich -
igan  Sou ther n  an d  North ern  Ind ian a  Ra  tt .r o  a  r> 
Comp any  v . Same  ; Chicag o an d Alt on  Railro ad  
Comp any  v . Same  ; Chicag o , Burl ingto n , an d  
Quin cy  Railroad  Comp any  v . Same ; Pitts bur gh , 
Fort  Wayn e , and  Chic ago  Railway  Comp any  v . 
Same .

1. This court, in affirming the validity of the letters-patent No. 15,687, granted 
to Joseph D. Cawood Sept. 9, 1856, for “an improvement in the common 
anvil or swedge-block for the purpose of welding up and re-forming the ends 
of railroad rails when they have been exfoliated, or become shattered from 
unequal wear occasioned by the inequalities of the road,” &c., which were 
before it in Turrill v. Michigan Southern, ¿pc. Railroad Co., 1 Wall. 491, holds, 
in addition to what was declared in that case, that they embrace a bot-
tom support for the rail on the anvil; and that they are infringed by the 
machines known as the “Illinois Central,” the “Etheridge,” and the “ Whit-
comb,” but not by those known as the “Bayonet vise,” the “Michigan 
Southern,” and the “Beebe and Smith.”

2. Where an account for the infringement of letters-patent is prayed for and 
decreed, the record filed here should set it forth. This court should not be 
called upon to perform the duties of a master.

3. Considering the number of feet of rails mended by the respondents in the use 
of the machines covered by said letters-patent, and of those which infringe 
them, the gain in mending, compared with the cost of mending on the com-
mon anvil, and the saving in fuel and labor, the damages decreed by the 
court below are not excessive.

In settling an account between a patentee and an infringer of his letters-patent, 
t e question is not what profits the latter made in his business, or from his 
manner of conducting it, but what advantage he derived from his use of the 
patented invention.

Appeals  from the Circuit Court of the United States for 
the Northern District of Illinois.
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The facts are stated in the opinion of the court.
Argued by Mr. George Gifford, Mr. John B. Niles, and Mr. 

George Payson, and submitted on printed argument by Mr. R. 
Biddle Roberts, for the appellants.

Mr. E. W. Stoughton, contra.

Mr . Jus tic e  Stro ng  delivered the opinion of the court.
These five cases may very conveniently be considered to-

gether, since they all present, in the main, the same questions.
The Cawood patent, for alleged infringements of which the 

suits were brought, has heretofore been the subject of consid-
eration in this court, where it has been at least partially con-
strued, and its limits have been defined. 1 Wall. 491. It is 
a patent “ for an alleged new and useful improvement in the 
common anvil or swedge-block, for the purpose of welding up 
and re-forming the ends of railroad rails when they have ex-
foliated or become shattered from unequal wear.” Such is the 
general description given by the patentee in his specification, 
followed by a more detailed one, which needs careful consider-
ation, in order to discover what the invention claimed distinc-
tively was. The patentee refers to an annexed drawing, made 
a part of the specification, and claimed as giving a perspective 
view of the machine or invention. It represents a bed-sill on 
which is placed an anvil or swedge-block of cast-iron, across 
the face of which there are recesses or dies shaped like the 
side of the rail- to be repaired. A solid and fixed block, cast 
as a part of the anvil, is also represented, with its side face 
shaped to the side of the rail when placed in its natural posi-
tion, and a movable press-block held down upon the anvil by 
dovetailed tongues and grooves, and operated by two eccentric 
cams, moving it back and forward, toward and from, the fixed 
block. The face of the movable block is also shaped to fit the 
side of the rail next to it, and the two blocks grasp the rail on 
each side while its ends are being re-formed, the movable one 
having sufficient travel to allow the rail to be extricated with 
out altering its vertical position. A rail of the T form is also 
represented in position between the two press-blocks. Having 
thus exhibited his invention by the drawing, the patentee pio 
ceeds to describe how he usually makes it, and the manner o 
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its use. After having stated that he usually makes his im-
proved anvil and swedge-block between four and five feet long, 
and sixteen inches wide across the face, with two forms or 
recesses at one end, right and left, of a form corresponding to 
the sides of the rail, he adds: —

“ Close to these is a cast or raised block nearly as high as the 
rail, and with its farther edge also shaped to fit the sides of the 
rail, when it lies across the anvil in its natural position. Next this 
[says he] I attach to the face of the anvil, by dovetailed tongues 
and grooves, or in any other convenient manner, what I call a 
movable press-block with a similar but reversed shaped edge, lying 
opposite the other, so as to enclose the rail between the two, as in 
the jaws of a vise. The blocks I work by eccentric cams on a 
shaft which is attached to the anvil by two standards, with bear-
ings either cast on or bolted to the edge of the same, so that half 
a turn of the crank will move the press-block over a space a little 
more than half the width of the rail.”

The mode of use is then described. The rail and the piece 
of iron to be welded on having been heated, the former is 
swung from the fire into the space between the blocks, when, 
by half a turn of the cams, the blocks are closed upon it. The 
welding piece is then laid on top of the rail and levelled up 
by a swage held by the smith, of the form of that section 
which projects above the blocks. Such is the description. It 
is succeeded by the claim, as follows: —

“ I do not claim the anvil-block nor its recesses, but what I do 
claim as my invention, and desire to secure by letters-patent, is the 
movable press-block, having its edge formed to the sides of the 
rail in combination with another block with its edge of a similai’ 
but reversed form (the movable block to be operated by two cams, 
or in any other convenient manner), for the purpose of pressing 
between them a J or otherwise shaped rail, thereby greatly facili-
tating the difficult operation of welding and renewing the ends of 
such rails after they have been damaged, in the manner herein de-
scribed and set forth.”

What, then, in view of this specification and claim, was 
t e invention patented? In Turrill v. Michigan Southern,

Railroad Co., 1 Wall. 491, this court declared it to be 
such a movable press-block as is described, having its edge 
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formed to the side of the rail, in combination with such other 
block as is described, with its edge of similar but reversed 
form, arranged as described, and combined and operating in 
the particular way described, for the special purpose of effect-
ing the desired result.” This was enough for that case as it 
then appeared. But the present case requires a more minute 
analysis. Viewing the claim as interpreted by the preceding 
description, to which it refers, and by the drawing, it is not 
difficult to discover what the patentee supposed he had invented. 
It was not any kind of movable press-block combined and 
operating in any way, with any kind of fixed block, to effect 
any useful result. His avowed purpose was to form a mechan-
ism for welding up and re-forming the ends of exfoliated and 
crushed rails, or, rather, to hold them in a convenient position for 
such welding and re-forming, at the same time preserving their 
shape. His manner of accomplishing this result was evidently 
considered by him as of the very essence of his invention. On 
one side of the rail, when on the anvil, it is to be supported by 
a fixed block, part of the anvil itself, shaped reversely so as 
to fit the shape of the rail, and on the other it is to be sup-
ported and held in place by a movable block with a face ad-
justed to the shape of the rail on that side, the movable block 
capable of advance towards the fixed block, and of retrograda-
tion after the rail is placed on the anvil. The rail is also, 
when in place, to be supported under its base by the anvil. 
This is fairly deducible from the manifest purpose of the in-
ventor, from his drawing, and from his specification. It is 
necessary to the result supposed to have been obtained, for, 
unless supported at the base, the heated end of the rail would 
be in danger of being driven downward between the blocks by 
the blows of the sledge or hammer used in welding, while the 
part of the rail not operated upon, being cooler, would remain 
suspended between the blocks. And that the invention con-
templates a bottom support for the rail on the anvil is ma e 
clear by the drawing. That shows no space between the anvi 
and the base of the rail. On the contrary, it exhibits a bottom 
support on the anvil, as well as lateral support by the modelie 
faces of the two blocks. The rail is thus confined on three o 
its sides, as in a mould. And the words of the specification, 
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fairly construed, convey the same meaning. Thus it is said 
the fixed block is cast nearly as high as the anvil, with its 
farther edge shaped to fit the side of the rail, when it lies 
across the anvil in its natural position. The rail, then, is to lie 
upon the anvil, having the anvil as a bottom support. Unless 
it does, the shaped edge of the blocks cannot fit its side.

Having thus endeavored to ascertain what is the true idea of 
the patent, we are prepared to examine the devices which the 
appellants contend were in existence and use before Cawood 
made his invention. Of these there are three only that have 
been pressed upon our attention. The first is the angle-iron 
machine. Between this and the Cawood machine there are 
points of resemblance, but there are also very substantial dif-
ferences. The purposes and objects sought to be accomplished 
by the machines are entirely unlike. It is always of impor-
tance to consider the object an inventor of a machine had in 
view, because thus the operation of its different parts and the 
functions performed by each can be better understood. The 
purpose of the angle-iron machine is to facilitate making angle- 
iron. That of the Cawood is to aid in mending rails already 
made. The angle-iron machine is a device to assist in welding 
together, at right angles with each other, two iron bars, making 
a fillet in the interior angle to strengthen the rail when made. 
To effect this, the fixed block on the anvil has necessarily a 
peculiar construction, unlike that in the Cawood machine. It 
is bevelled, or rounded off, at the top of the face opposite the 
movable block, so as to give room for the formation of the fillet. 
Consequently, that face cannot answer reversely to the face of 
the movable block. And not only is the face of the fixed block 
uniformly and necessarily unlike that of the fixed block in the 
Cawood machine, but its function is entirely different. It is to 
furnish support for one of the two bars designed for the forma-
tion of the angle iron. One entire limb of the angle iron is laid 
upon top of the block, unconfined laterally, and there exposed

e hammer, the block being the anvil. The iron is thus 
e t ree to spread out in both directions, instead of being pre-

vented from spreading laterally by the press-block, as in the 
awood machine. There is nothing to preserve a shape already

1116 • The other bar of the angle iron, or its other limb, 



700 Caw oo d  Pate nt . [Sup. Ct

hangs suspended from the upper edge of the fixed block, and is 
not supported against the blows of the hammer at any other 
part of its height than the under side of the limb which lies on 
the block, instead of being supported concurrently at two parts 
of its height by the grasp of the two blocks, and supported also 
under its base. In the Cawood machine, the hammering is not 
over the blocks or upon them, but exclusively on the rail be-
tween them. The fixed block in that is not cast quite so 
high as the rail, and the new piece is welded on and shaped, 
not on or over either block, but yet above the surface of that 
part of the anvil that constitutes the block. The patentee, 
after stating that the raised block of the anvil is cast “ nearly 
as high as the rail ” (the two blocks thus being made to support 
the under side of the crown of the rail, and confining the lower 
half of the crown laterally), says, “ the welded piece is laid on 
top of the rail in the usual way, and levelled up and shaped by 
a swedge held by the smith, of the form of that section which 
projects above the blocks.” Thus the iron is not permitted to 
spread laterally under the blows of the hammer over the press-
blocks and down between them. In fact,'the blocks have noth-
ing to do with the formation of that section of the rail that 
projects above them. It is very evident, therefore, that the 
fixed block in the angle-iron machine is not intended or adapted 
to perform the office which the fixed block does perform in the 
Cawood. In fact, it cannot perform it. Besides, in the angle- 
iron machine, no provision is made for a bottom support of a 
rail. The height of the blocks above the body of the anvil is 
not regulated with reference to any bottom support, and the 
bar between the jaws is held as in a vise. Support beneath the 
flange or base of the rail, when in place for reparation, is, as we 
have seen, a feature of the Cawood improvement. It woul 
defeat the purposes and uses of the angle-iron machine. The 
bottom serves for an anvil in the Cawood, to resist the down 
ward force of the blows on the top of the rail and to prevent 
forcing the heated iron into the neck of the rail and increasing 
its length. But one of the objects, and a result secured in the 
angle-iron machine, is increasing the length and width of t at 
portion of the bar operated upon by the hammer, the par 
which lies upon the fixed block. There is also a wide di 
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ence in the functions of the movable blocks of the two machines. 
That of the angle-iron machine is principally to act as .one of 
the jaws of a vise to hold the bar against the fixed block or 
raised part of the anvil, while the welding is being made and 
while the fillet is being formed in the interior angle. It is not 
to preserve the shape of an already formed rail, or to resist the 
lateral pressure caused by the hammering. Yet such are the 
functions of the Cawood movable block. We think, therefore, 
that if the purposes of the two devices be considered, as well as 
their possible modes of use, the arrangement of their several 
parts respectively to each other, and the different functions of 
those parts, it cannot be held that the angle-iron machine con-
tained the invention or involved the principle of the invention 
described in the patent granted to Cawood.

The second device, which the appellants insist anticipated 
the Cawood invention, is what is denominated the bayonet-
machine, used at the Springfield Armory before 1850 and since, 
for forging parts of bayonets. In some particulars there are 
resemblances between the devices; but there are obvious dis-
similarities, not only in the purpose and results sought to be 
obtained, but in the relation of the parts to each other, in the 
work to be done by those parts, in the manner and effect of 
their combination, and in their mode of operation. The differ-
ences are sufficient, in our opinion, to justify the conclusion that 
the machines are different devices, embodying distinct princi-
ples. The bayonet-machine is in form and in substance noth-
ing but a hinge-vise, with a peculiar shape of the jaws, intended 
to facilitate operations upon the shank and socket of a bayonet. 
The jaws are fitted to hold the bayonet in place, while the 
shank is turned upward, through and above their upper surface, 
m order that a flat piece of iron may be welded upon the shank 
and prepared to be afterwards converted into a socket. The 
ateral surfaces of the jaws come into actual contact with each 

other, except for a short space, equal to the diameter of the 
ayonet-shank. They hold only the lower segment of the 

s ank, allowing the upper segment to project a considerable 
istance above the upper surface. The inner surfaces do not 

constitute a mould. They do not maintain the shape of the 
an , enclosed within and between them during the process of 
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top-welding and shaping. They are intended for no such pur-
pose, nor are they fitted for it. Their sole function appears to 
be to sustain the shaft of the bayonet in an upright position, 
while a flat piece of iron is being welded upon its end. It is 
only in a very limited sense that the machine can be called an 
anvil. One side of it is stationary, the upper portion of its 
front forming what may be called a fixed jaw. The other side, 
being merely an arm, vibrates upon a hinge, or upon journals 
attaching it to the fixed side, at or near its base. Such are the 
leading features of the machine. Comparing them and the 
operation of the machine with those of the Cawood, it is very 
evident the devices are not substantially the same. The Cawood 
is an improved anvil, not a vise. It has a fixed block cast upon 
an anvil, and its movable block rests upon the anvil, attached 
to it, and moving towards and from the fixed block horizontally, 
in a plane parallel with the anvil’s upper surface, instead of 
moving on the arc of a circle. The two blocks together form a 
mould, and they are combined with each other through the anvil. 
These are very substantial differences from the bayonet-machine. 
The combination through the anvil is essential for the work 
intended to be done. It gives the immediate support of the 
anvil to the bottom of the rail, as its tread or crown is being 
hammered; while in the bayonet-machine the iron enclosed is 
supported from beneath, during the process of welding, exclu-
sively by the jaws, at a considerable distance from the point of 
connection between them. Again, in the Cawood, the inner 
surface of the blocks is designed and fitted to maintain the 
shape of the rail while it is hammered, — an office not contem-
plated for the jaws of the bayonet-machine. The bayonet-
socket is fashioned to its desired shape, after the release of the 
iron from the jaws. So, also, the relation of the blocks and 
jaws to the rail or iron, when in place to be operated upon, is 
different in the two machines. In the Cawood, the blocks 
come nearly to the top of the rail, affording lateral support to 
almost the whole of each side, while in the other there is no 
such lateral support. And the hammering is entirely between 
the blocks, instead of being partly over or upon them.

Still another important difference is apparent. In the ay 
onet machine the movable jaw is pushed back by a spring 
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interposed between the two arms of the vise, and forced forward 
by leverage sufficient to overcome the resistance of the spring, 
and hold it compressed while the jaws are in contact with each 
other. It is obvious that no such means of moving the movable 
block would answer for Cawood’s machine. It is true he did 
not claim operating it by cams exclusively. He claimed moving 
the block by cams, or “ in any other convenient manner; ” but 
that meant by means adapted to the work the machine was 
intended to perform. These several differences are too many 
and too great to be considered merely formal. Not only the 
object of Cawood’s device was novel, but so, also, was the 
function of the blocks, their combination with each other, and 
the mode of operation. The general appearance of the bayonet 
machine, and, as we have said, its distinctive character, was 
that of a vise. We think, therefore, it cannot be regarded as 
containing the principle embodied in the Cawood invention. 
We cannot think it could teach how to make the improvement 
in the common anvil or swage-block for re-forming and welding 
the ends of railroad rails, which was devised by Cawood, and 
which has gone into large use.

It is next contended that the patent was anticipated by the 
Church machine, patented in England in 1846. We have 
before us the specification, and a model constructed from that 
specification. It requires but little attention. It is described 
as a machine which may be usefully employed for straightening 
and flattening the rails for railways, as well as other similar 
uses. As the model represents it, the machine is totally inca-
pable of performing the work of the Cawood machine. It is 
not an anvil. There is no fixed block cast as a part of an anvil.' 

here is a stationary die, part of a frame against which one side 
of the rail is placed, to resist the lateral pressure exerted upon 
it by a sliding lateral die on the other side of the rail, and above 

a horizontal bar which is forced downwards by a series of 
jointed levers, carrying another die upon the upper surface of 
t e rail. It is plain this description and this model could never 

ave informed any one of the device Cawood invented. It does 
not show how the blocks or jaws can be combined so as to leave 

e upper face of the rail to be repaired exposed for the action 
a swage and a hammer. It is said, however, if the upper 
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horizontal bar with its die and jointed levers were taken away, 
a mechanic might understand how the remnant could be altered 
and employed as a Cawood machine is employed, and for the 
same uses. That, however, evades the question to be answered, 
which is, whether the specification was sufficient to enable a 
mechanic skilled in mechanical arts to construct and carry into 
practical use the Cawood machine ; or, in other words, whether 
whatever is essential to the Cawood machine could be read out 
of the prior specification. We think no such information was 
given by the English patent.

That the old slide vise contains the principle of the Cawood 
machine has not been contended with much earnestness, and 
certainly it cannot be successfully. Nothing, then, is found in 
the case sufficient to show that the patent is void for want of 
novelty of the invention, and the court wras not in error in 
holding it valid.

We come next to the question whether machines employed 
by the defendants in repairing the ends of railroad rails are 
infringements of the patent. Those which have been used by 
the several companies defendants, and which are claimed to 
have been infringements, “were, in addition to the Cawood, 
seven in number. They were the “ Illinois Central,” the 
“ Etheridge,” the “ Whitcomb or Cleaveland block, the 
“ Michigan Southern,” the “ Bayonet vise,” the “ Beebee and 
Smith,” and the “ Blaine reversible rolls,” all of which, except 
the last, were held by the Circuit Court to be infringements. 
Of these, the Illinois Central Railroad Company has used only 
the “Illinois Central,” the “Bayonet vise,” and the “Beebee 
and Smith; ” the Pittsburg, Fort Wayne, and Chicago Railroad 
Company has used the Whitcomb or Cleaveland block, the 
Chicago and Alton Railroad Company has used only the Whit-
comb ; the Chicago, Burlington, and Quincy Railroad Company 
has used only the Cawood and the Etheridge; and the Michigan 
Southern and Northern Indiana has used only the Beebee an 
Smith, the Bayonet vise, and the Whitcomb. We have a 
before us models and drawings of them all, and we have con 
sidered the testimony respecting them which is found in e 
records. It is but faintly contended, if at all, that the mois 
Central, the Etheridge, and the Whitcomb machines are no 
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infringements of the Cawood. The principle of each of them, 
the object sought for, the combination and arrangement of the 
parts, and the mode of' operation for the purpose of effecting 
the described result, are so manifestly the same as that described 
in the complainant’s patent that a detailed examination of them 
is unnecessary. But it is earnestly insisted that neither the use 
of the Bayonet vise, nor that of the Michigan Southern machine, 
nor that of the Beebee and Smith, used by some of the defend-
ants, can rightfully be held to infringe the patent; and such is 
our opinion. We have already called attention to the fact that 
a very limited construction must be given to the claim of the 
Cawood patent, in view of the state of the art when the patent 
was granted, and of the explanations contained in the specifica-
tion. It was said in Turrill v. Michigan Southern, ^c. Railroad 
Company, supra, “ special devices are described as combined 
and arranged in a particular manner, and operating only in a 
special and peculiar way, for a special purpose, and to effect a 
special result.” To repeat the definition of the invention given 
in that case, it is “ of such a movable press-block as is described, 
having its edge formed to the side of the rail, in combination 
with such other blocks as is described, with its edge of similar 
but reversed form, arranged as described, and combined and 
operating in the particular way described, for the special 
purpose of effecting the desired result.”

If the claim be thus limited, if such was the invention Cawood 
made, the use of the Bayonet vise and of the Michigan Southern, 
cannot, we think, be regarded as an infringement. Both the 
machines were manifestly copied from the Springfield machine, 
which we have endeavored to show did not anticipate or con-
tain the principle of Cawood’s invention. Each is substantially 
a vise, and not an anvil. The combination of the blocks is un-
like that of the Cawood improved anvil. It is not through the 
anvil, and the rail when in place for welding and shaping does 
not rest on the anvil. The iron to be hammered rests upon the 
jaws, and consequently it is much more liable to displacement 
than it would be if arranged as described by Cawood. In each 
only a part of the force of the blows reaches the anvil; for the 
movable block is supported by an arm attached by a hinge, or 
y journals, to the base of the block. It is true that by the 

vol . IV. 4$
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change in the shape of the jaws one of the functions of the 
Cawood machine is secured, — that of preserving the shape of 
the rail during the process of hammering; but that is only one 
of the elements of the Cawood. Neither of these two machines 
can be said to be an improved anvil or swage-block. In neither 
are the two blocks combined by means of an anvil. In neither 
is a raised block cast as a part of the anvil. In neither is there 
any such movable press-block attached to the anvil as is de-
scribed in the Cawood patent, combined and operating with the 
other parts of the machine in the manner described. And in 
neither of them is there any part of an anvil immediately below 
and fitted to support the rail when in place for being repaired. 
Each of them has, however, all the parts and substantially the 
arrangement and combinations of the Springfield machine, and 
in principle they are identical with it, the only appreciable 
difference being in the shape of the jaws. If, therefore, they 
are infringements of the Cawood patent, that patent is void for 
want of novelty, for it was anticipated by the Springfield. If, 
on the other hand, the Cawood machine was novel, as we think 
it was, if it was not anticipated by the Springfield, the conclu-
sion is inevitable, that neither the Michigan Southern nor the 
Bayonet vise is an infringement.

Much of what we have said is applicable to the Beebee and 
Smith machine, the use of which the Circuit Court also held to 
be an infringement of the Cawood patent. To the inquiry, 
what constitutes an infringement of that patent, it is indis-
pensable to keep in mind what the invention patented is. It is 
not, we repeat, any mode by which the result sought and ob-
tained is secured, but a machine that attains the desired end by 
means of described agencies, combined in a described manner 
and operating in a described way. Thus the patent was con 
sidered in 1 Wallace. Now, we think the Beebee and Smit 
machine, though arriving at the same result, does not profess to 
attain it by means of the agencies described in the Cawoo 
patent, or any agencies that can be regarded as equiva en s 
combined in the manner described by Cawood, and operating in 
the same or an equivalent way. True, it is a machine for o 
ing a rail while the exfoliated or crushed end thereof is un 
going reparation, but it performs its functions in a man 
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peculiar to itself, unlike the mode in which the Cawood operates. 
The construction of the two machines is very dissimilar. In 
the Beebee and Smith there is no fixed block or jaw a part of 
the anvil. Neither is there any movable block or jaw attached 
in any manner to the anvil, or connected in any manner with a 
fixed block or with the anvil. There are two jaws sliding up 
and down in a V-shaped notch in an anvil entirely unconnected 
with each other, and kept in place only by their own weight 
and that of the superincumbent rail. They are not advanced 
towards each other, or retired by cams or any equivalent mech-
anism. When by force of gravity they descend into the V- 
shaped cavity, and thus approach each other, the rail rests upon 
them and not on the anvil; and when grasped by them, all the 
force of the blows necessary in welding is expended upon them 
through the rail, and only remotely upon the anvil. Bringing 
the jaws together by their gravity cannot be said to be an equiv-
alent for cams or levers, or any other mechanical device. The 
Beebee and Smith machine, then, has neither such a fixed block 
nor such a movable press-block as is described in the Cawood 
machine, nor are the two blocks combined in substantially the 
same way, and the mode of operation is substantially unlike 
that described by Cawood. It is impossible, therefore, to hold 
that its use is an infringement of the complainant’s patent.

We do not care to expend much time in refuting the argu-
ment of the appellee that a bottom support for the rail in the 
use of the Cawood invention is injurious, and that it is, there-
fore, no essential part of the device patented to him. Consider-
able evidence has been given tending to show that the face of 
the anvil under the jaws has been chipped off, or cut out, and 
that thus altered the thing invented works as well, if not better, 
than it would if the alteration had not been made. In the 
nature of things, this is impossible, and no amount of testimony 
can convince us that such is the fact. Manifestly, the chipping 
off was made to evade the patent. The best mode of using the 
device would doubtless be to construct the blocks so as to fit 
exactly the sides of the rail. Thus, its shape and its height 
would be maintained during the process of hammering and 
s aping the crown. But this exact fit may not always occur, 
and whenever it does not, the bottom support on the anvil is of 
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importance. This is made evident by the fact that when ex-
periments have been made by chipping off the anvil at the 
bottom of the blocks or jaws, if more than about three-eighths of 
an inch was removed, it has been found advisable to support the 
rail,by a roller, as in the Cleaveland vise, or by introducing a key. 
It proves nothing to show that rails may be repaired without any 
support at their base. Because the invention has been used in 
an imperfect condition, or altered slightly in one particular 
without serious loss, is no proof that it was no invention, or that 
the use of it in its altered condition was no infringement.

It follows, from what we have said, that the decrees must be 
reversed and set aside, so far as the defendants have been held 
accountable for the use of the Beebee and Smith machine, or 
the Bayonet vise, or the Michigan Southern. But so far as the 
Whitcomb, the Etheridge, the Cawood, or the Illinois Central 
have been used, the defendants are answerable to the com-
plainant.

We come, then, to the inquiry whether there was error in 
the ascertainment of the profits made by the use of those de-
vices. This inquiry is exceedingly embarrassed by the very 
unusual manner of proceeding in the court below. After 
having determined that the Cawood patent was valid, the 
court, instead of deciding whether there had been any infringe-
ment, by a decretal order referred to a master to find what 
machines used by the defendants were infringements, and to 
state an account between the parties. In obedience to this 
order, the master reported that seven machines used by the e- 
fendants infringed the patent, and on that assumption he re-
turned stated accounts. This report the court corrected, hold 
ing that one of the seven machines was not an infringement, 
and sent the case back to the master to report the damages 
sustained by the plaintiff from the use by the defendants of t e 
other machines, giving him liberty to reconsider his finding as 
to the cost of fuel and labor in repairing rails on the common 
anvil and the plaintiff’s machine, with liberty also to hear a 
ditional evidence, and report such conclusions as might be war 
ranted by the whole testimony. Under this second referenc , 
the master submitted another report, to almost the w ° e o 
which exceptions were taken. The court sustained those w 
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related to the ascertainment of profits made by the defendants, 
and the measure thereof; and also sustained those which re-
lated to the allowance of profits for the use of the complainant’s 
machine by the defendants before he had title to the patent, or 
any part or interest therein. The effect of this was to set 
aside the entire report of the master, so far as it stated an ac-
count between the parties. That subject was then all at large; 
and without further reference the court proceeded itself to find 
the amount of profits the defendants had respectively made by 
the use of the invention owned by the plaintiff, and found the 
same to be that for which the final decrees were subsequently 
entered. The decree in each of the cases was for much less 
than the master had reported. But how it was made up we 
are not informed. No account was stated accompanying the 
decrees. Though the bill prayed for an account, and though 
an account was decreed, the record shows no account. Nothing •
in the decree shows us how many rails had been repaired, or 
what portion of the rails. Nothing in the decree exhibits what 
was the comparative cost of repairing with the patented ma-
chine and with the common anvil. The cases have come to us, 
therefore, in such a condition that we are called upon to per-
form the duties of a master. This ought not so to be; and prob-
ably we would be justified in reversing all the decrees, and 
sending the cases back for a statement of accounts. But the 
litigation has been long protracted, at great expense to the 
parties : and this consideration has induced us to examine 
the evidence submitted to the master, and reported by him, 
in order to discover whether there has been an overestimate of 
profits in those cases where the defendants used only the ma-
chines the use of which was a plain infringement of the Cawood 
patent. Without entering into details, we are constrained to 
say, that, in our opinion, there has been no such overestimate. 
We think the weight of the evidence leads to the conclusion 
that the number of feet mended on the infringing machines, 
t e gain in mending, compared with the cost of mending on 
t e common anvil (which the court must have determined was 
a out thirty-six cents per foot), considering the saving of labor 
Th : Were suc^ as justified the decrees that were made.

ore are undoubtedly great differences in the statements of 
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the witnesses, but we think it is not difficult to see where is 
the preponderance of the evidence. The master’s estimate was 
manifestly too high. We cannot say that of the court was. 
And, after the, action of the court upon the master’s first report, 
it must be presumed that no profits were allowed for any use 
of the Cawood patent before the plaintiff became its owner.

There is nothing more in these cases that we feel called 
upon to notice, except the suggestion that repairing railroad 
rails was unprofitable, compared with what might have been 
done. It has been argued that it would have been better for 
these defendants, if, instead of repairing the crushed and ex-
foliated ends of the rails, they had cut off the ends and relaid 
the sound parts, or had caused the rails to be re-rolled. Ex-
perience, it is said, has proved that repairing worn-out ends of 
rails is not true economy, and hence it is inferred that defend-
ants have derived no profits from the use of the plaintiffs 
invention. The argument is plausible, but it is unsound. As-
suming that experience has demonstrated what is claimed, the 
defendants undertook to repair their injured rails. They had 
the choice of repairing them on the common anvil or on the 
complainant’s machine. By selecting the latter, they saved a 
large part of what they must have expended in the use of the 
former. To that extent they had a positive advantage, growing 
out of their invasion of the complainant’s patent. If their 
general business was unprofitable,* it was the less so in conse-
quence of their use of the plaintiff’s property. They gained, 
therefore, to the extent that they saved themselves from loss. 
In settling an account between a patentee and an infringer of 
the patent, the question is, not what profits the latter has 
made in his business, or from his manner of conducting it, but 
what advantage has he derived from his use of the patente 
invention.

We will pursue the subject no farther. It follows from w a 
we have said that in those cases in which the defendants have 
been charged with the profits made from the use of t e 
“ Bayonet vise,” or the “ Michigan Southern machine, or t e 
“ Beebee and Smith ” machine, the decrees of the Circuit Cour 
are erroneous; while in the other cases, the defendants avi g 
used only the Cawood, or the Etheridge, or the Illinois Cen r > 
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or the Whitcomb (the infringing machines), we discover no 
error. Our judgments, therefore, are as follows: —

In Illinois Central Railroad Company v. Turrill, and Michigan 
Southern and Northern Indiana Railroad Company n . Same,

Decrees reversed, and causes remanded for further proceedings 
in accordance with this opinion.

In Chicago and Alton Railroad Company v. Same, Chicago, 
Burlington, and Quincy Railroad Company v. Same, and Pitts-
burgh, Fort Wayne, and Chicago Railroad Company n . Same,

Decrees affirmed.

Mr . Just ice  Field , with whom concurred Mr . Jus tic e  
Swayne , dissenting.

I dissent from so much of the opinion and judgment in these 
cases as approves the estimate of damages made by the court 
below.

Pike  v . Wass el l .

Certain lands in Arkansas, liable to confiscation under the act of July 17, 1862 
(12 Stat. 589), and belonging to A., a non-resident of the State, were seized 
Feb. 16, 1865, by the marshal, pursuant to instructions from the district 
attorney, who, on the 17th of that month, filed a libel of information against 
them in the proper District Court of the United States. On the following 
day, a warrant of arrest and monition was issued and duly served. The libel 
was amended April 5, so as to embrace other lands of A. On that day a decree 
of condemnation, forfeiture, and sale of all the lands was entered by that court, 
and they were sold on the 28th of that month by the marshal, under a vendi-
tioni exponas. The purchasers subsequently conveyed them to B. The decree 
of condemnation was affirmed by the Circuit Court. A writ of attachment, sued 
out of one of the courts of Arkansas, March 9,1865, at the suit of sundry credi-
tors of A., was on that day levied upon the same lands. A., by his attorney, 
entered his appearance to the suit, and judgment was rendered against him 

ept. 29. All of said lands were sold by the sheriff under a fieri facias. B. 
ecame the purchaser, and refuses to pay taxes upon them, in order that, 
y buying them at a sale for delinquent taxes, his title may be perfected. 

• is still living, and his children brought this suit. Held, 1. That the appear-
ance of A. did not discharge the lien of the attachment. 2. That the levy of 

lat writ by the sheriff upon the lands seized by the marshal was void, and 
at . s interest in them is determinable upon the death of A. 8. That the 

ecree of condemnation did not divest the rights of the attaching creditors in 
b e an s not seized by the marshal, and that B.’s title to them in fee, acquired 
y is purchase at the sheriff’s sale, was not affected by the proceedings in 
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confiscation, and the sale under them. 4. That the affirmance by the Circuit 
Court of the decree gave no validity to it as against the attaching creditors. 
5. That the heirs apparent or presumptive of A. have, in regard to the lands 
so seized and sold by the marshal, a right to protect their estate from forfeit-
ure or incumbrance, and that B.’s refusal to pay the taxes on them presents 
a proper case for relief in a court of equity.

Appe al  from the Circuit Court of the United States for the 
Eastern District of Arkansas.

Mr. Luther H. Pike for the appellants.
Mr. William M. Randolph for the appellees.

Mr . Chief  Just ice  'Wait e delivered the opinion of the 
court.

In Wallach v. Van Riswick, 92 U. S. 207, 208, we decided 
that after a seizure and an adjudicated condemnation and sale, 
under the Confiscation Act of July 17, 1862, 12 Stat. 589, of 
the lands of one engaged in rebellion against the United States, 
there was “ left in him no estate or interest of any description 
which he could convey by deed, and no power which he could 
exercise in favor of another.” We also held, p. 213, that the 
joint resolution passed contemporaneously with the approval of 
the act, 12 Stat. 627, was “ intended for the benefit of his 
heirs exclusively, to enable them to take the inheritance after 
his death.” As to him, the forfeiture was complete and ab-
solute; but the ownership, after his death, was in no wise 
affected, p. 209, except by placing it beyond his control while 
living.

A seizure of the property was necessary to give the court 
jurisdiction for its condemnation. Miller v. United States, 11 
Wall. 294, 296; Pelham v. Way, 15 Wall. 201; Brown v. 
Kennedy, id. 597; The Confiscation Cases, 20 Wall. 108. The 
proceedings in behalf of the United States were commenced by 
the seizure, and the decree of condemnation and sale, without 
any doubt, vested in the United States, or the purchaser at the 
sale, the interest which the person proceeded against had in t e 
property when the seizure was made, free from all intermediate 
conveyances or incumbrances, whether the result of the volun 
tary act of the owner or the action of his creditors against him. 
Whatever interest he had in the property had been seized, as
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forfeited to the United States, and placed, pending the suit, be-
yond his reach, or that of his 'creditors. All subsequently 
acquired rights were subject to the prior claim of the United 
States, if perfected by a decree of condemnation.

In this case, it appears that the United States seized lot 10, 
nine feet off the east side of lot 9, and two and one-half feet off 
the west side of lot 11, in block 1, west of the Quawpaw line, 
and the undivided half of the west half of lots 1, 2, and 3, in 
block 81, Feb. 16; and on the next day filed their libel of in-
formation against this property in the District Court. A war-
rant of arrest and monition was issued on the next day, and 
duly served. The lots thus proceeded against were not levied 
upon under the attachment issued out of the Pulaski Circuit 
Court until March 9. Consequently, as to this property the 
attachment was defeated by the decree of condemnation, and 
the defendants acquired no title through the proceedings in the 
State court. All the interest they have in it comes through 
the confiscation sale, and terminates upon the death of Albert 
Pike, to whom it belonged when seized.

But as to the remainder of the property, there never was any 
seizure by the United States; and the amendment to the libel, 
upon which alone the decree of condemnation rests, was made 
long after the levy of the attachments. When levied upon, 
therefore, the property was open to attachment; and the subse-
quent condemnation, without a previous seizure, did not divest 
the attaching creditors of any rights acquired by their proceed-
ings. As to them, the court had no jurisdiction, because it had 
never taken the property, and had never issued its warrant 
of arrest or monition. The affirmance of the decree under the 
writ of error to the Circuit Court, prosecuted by Albert Pike, 
operated only upon him. The creditors were no more a party 
to the proceedings in error than they had been to the original

The appearance of Albert Pike to the attachment suits did 
not, under the law of Arkansas, discharge the lien of the at- 
tac ent. No bond was given, such as was required for that 
purpose. Gould’s Dig. c. 17, sect. 15, p. 171; Delano n . Ken-

5 Ark. 459.
It follows, therefore, that the interest covered by the attach- 
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merits levied upon the part of the property not seized by the 
United States has never been confiscated, and that the title 
which Wassell has since acquired under it may be enforced 
against the heirs of Albert Pike after his death, notwithstand-
ing the confiscation. It is unnecessary to decide what would 
have been his rights if a seizure had actually been made by the 
United States after the attachments.

Our conclusion, then, is, that as to the property actually 
seized by the United States and condemned by the decree the 
defendants hold only by virtue of the confiscation sale, but that 
as to so much as was not actually included in the seizure the 
defendant Wassell did acquire, by the proceedings in the State 
court, all the title of Albert Pike at the time of the levy of the 
attachments. •

It only remains to inquire whether the children of Albert 
Pike stand in such a relation to the property confiscated, and 
not affected by the attachment proceedings, that they may 
maintain an action to require the defendants to keep down the 
taxes during the life of their father.

There can be no doubt but the defendants, as tenants for life, 
are bound in law to pay the taxes upon the property during the 
continuance of their estate. Vamy v. Stevens, 22 Me. 334; 
Cairns v. Chabut, 3 Ed. (N. Y.) Ch. 312. This the defendants 
do not dispute ; but they insist that, until the death of the father, 
the children have no interest in the property, and, therefore, 
cannot appear to protect the inheritance.

It is true, as a general rule, that so long as the ancestor lives 
the heirs have no interest in his estate ; but the question here is 
as to the rights which the confiscation act has conferred upon 
the heirs apparent or presumptive of one whose estate in lands 
has been condemned and sold. In Wallach v. Van Riswick, 
without undertaking to determine where the fee dwelt during 
the life-estate, we decided that it was withheld from confisca-
tion exclusively for the benefit of the heirs. They, and they 
alone, could take it at the termination of the life-estate. The 
children of Albert Pike, as his heirs apparent, are also ap-
parently the next in succession to the estate. Either they or 
their representatives must take the title when their father dies. 
If they do not hold the fee, they are certainly the only persons 
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now living who represent those for whose benefit the joint 
resolution of Congress was passed. They, at least, appear to 
have the estate in expectancy. Under these circumstances, as 
there is no one else to look after the interests of the succession, 
we think they may properly be permitted to do whatever is 
necessary to protect it from forfeiture or incumbrance.

The defendants admit that they have determined not to pay 
the taxes upon the property. The danger of incumbrance by 
reason of this failure to perform their duties as tenants for life 
is, therefore, imminent, and the case a proper one for a court of 
equity to interfere and grant appropriate relief. In Cairns v. 
Ch abut, supra, when the tenant for life failed to keep down the 
taxes, an order was made for the appointment of a receiver of 
so much of the rents and income of the estate as should be 
necessary to pay off and discharge the amounts then in arrear. 
We see no reason why similar relief may not be granted in 
respect to the accruing taxes, in case the tenants fail to per-
form their duties in that behalf ; but, without undertaking to 
direct specifically as to the form in which the protection asked 
shall be secured, we shall reverse the decree, and remand the 
cause to the Circuit Court, with instructions to proceed in con-
formity to this opinion, as law and justice may require ; and it is 

So ordered.

Memph is  v . Brow n .

A., having a decree against the city of Memphis for the payment of money, ob-
tained, by judgment rendered March 30, 1875, a mandamus, directing her, for 
the payment of the decree, to levy a tax upon all the taxable property of the 
city. She thereupon passed an ordinance levying a special tax of fifty-four 
cents “ on the $100 worth of property.” Under the laws of the State, taxable 
real and personal property, other than merchants’ capital, is embraced in one 
tax-list, and merchants’ capital in another. A., finding that such capital was 
not subjected to the special tax, although it was to that levied for all other 
purposes, and that the required sum would not be raised, moved for a further 
peremptory mandamus, requiring such capital, as it was assessed for other pur-
poses in the year 1875, to be included in the property to be taxed for his bene-
fit- Such mandamus was directed by judgment March 2, 1876. On the 20th 
o the following May, the city moved to set aside the latter judgment; but 

e court refused to grant the motion, and re-entered, on that day, the judg-
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ment as the final judgment in the premises. Thereupon the city, within due 
time, sued out a writ of error, and gave the necessary bond. Held, 1. That 
the court had the right to set aside the judgment of March 2, during the term 
at which it was rendered, and to re-enter it as of the date when the motion to 
set it aside was made. , 2. That the writ of error was properly sued out on the 
re-entered judgment, and is a supersedeas.

On  motion, 1. To dismiss a writ of error to the Circuit 
Court of the United States for the Western District of Ten-
nessee. 2. To vacate the supersedeas.

Brown obtained a decree in the Circuit Court of the United 
States for the Western District of Tennessee against the city 
of Memphis for 8292,000, in conformity with the opinion of 
this court in the case reported in 20 Wall. 289.

Upon his petition, that court ordered, March 30, 1875, the 
issue of a peremptory writ of mandamus against the city, direct-
ing the levy of a tax for his benefit upon all the taxable prop-
erty of the city. Under the laws of Tennessee, taxable personal 
and real property, other than merchants’ capital, is embraced 
in one tax-list, and merchants’ capital in another. In March, 
1876, Brown discovered that the tax-collector, pursuant to an 
ordinance passed by the city Dec. 10, 1875, levying “ a special 
tax of fifty-four cents on the 8100 worth of property,” was 
collecting the tax levied for his account on personal and real 
property, but not on merchants’ capital, although the city, for 
all other purposes, was collecting a tax on merchants’ capital.

It appearing that the tax upon the personal and real prop-
erty alone would not be sufficient to raise the required sum, a 
motion was made in the original suit by Brown for a further 
peremptory mandamus, requiring the city to include in the 
property to be taxed for his benefit the taxable merchants 
capital, as returned and assessed for taxation for other purposes 
in the year 1875. This motion was granted March 2, 1876, 
and a judgment entered accordingly. Afterwards, during the 
same term, May 20, the city appeared and moved the court to 
set aside the order of March 2; but this motion was refused, and 
that order re-entered as the final judgment of the court in the 
premises. A writ of error was sued out upon this last judg 
ment, and a supersedeas perfected, by giving the required bon 
within sixty days thereafter.
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J/r. P. Phillips and Mr. W. M. Randolph in support of the 
motions.

By art. 2, sect. 28, of the Constitution of the State of Ten-
nessee, all property is taxable. No one species is to be taxed 
higher than another of equal value, and all taxation is to be 
equal and uniform throughout the State.

The judgment of March 30, 1875, requiring that the tax 
should be levied on all the taxable property of the city, was 
rendered in a direct proceeding, to which the city was a party.

The subsequent orders were mere declarations of what that 
judgment contained, and to neither of them does error lie.

The only judgment which can be reviewed is that of March 
30, 1875, which settled definitively the rights of the parties, 
and to which the city may now prosecute a writ of error. Her 
right to do so demonstrates that the present writ cannot be 
sustained.

The supersedeas is only to the order of May 20, 1876. 
Neither the judgment of March 30, 1875, nor the order of 
March 2, 1876, is affected by the present proceedings.

It is very evident that, if either March 30,1875, or March 2, 
1876, be adopted as the day on which the final determination 
was had, the supersedeas cannot be maintained, as more than 
sixty days from either date had elapsed before the filing of the 
writ and bond.

Mr. IF. K C. Humes, contra.

Mr . Chief  Justic e Waite  delivered the opinion of the 
court.

We think that the order made by the Circuit Court, May 20, 
876, upon the motion to subject merchants’ capital to the tax 

was such a final judgment as may be brought here for re-
examination by a writ of error. The precise question decided 

y t at order had never before been presented in the cause.
e city was then for the first time required, in express terms, 
subject this particular class of property to the adjudged 

axation. The writ was, therefore, properly sued out upon 
the judgment. J r

Under the ruling in Brockett v. Brockett, 2 How. 241, the 
on made duiing the term to set aside the judgment of
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March 2 suspended the operation of that judgment, so that it 
did not take final effect for the purposes of a writ of error until 
May 20, when the motion was disposed of. In addition to this, 
the form of the entry of May 20 is equivalent to setting aside 
the judgment of March 2, and entering it anew as of that date. 
This the court had the right to do during the term, and for the 
very purpose of giving it effect for a supersedeas. Sage et al. 
v. Central Railroad Company of Iowa et al., 93 U. S. 412. As 
the writ was issued on the day of the order, and its allowance 
embraced in the entry recording the order itself, there cannot 
be any doubt of the intention of the court to give the judgment 
at that time such an effect. Motions denied.

Chesa peak e an d  Ohio  Rail ro ad  Comp any  v . Virgi nia .

1. The charter of the Chesapeake and Ohio Railroad Company does not exempt 
from taxation that portion of the road of the company between Richmond 
and Covington.

2. A railroad corporation, formed, under an act of the legislature, by the consoli-
dation of existing companies, and “ vested with all the rights, privileges, 
franchises, and property which may have been vested in either company 
prior to the act of consolidation,” acquires no greater immunity from taxation 
than they severally enjoyed as to the portions of the road which belonged 
to them under their respective charters. Whatever property was subject 
to taxation would, after the consolidation, remain so.

Erro r  to the Supreme Court of Appeals of the State of 
Virginia.

The Chesapeake and Ohio Railroad Company was incorpo-
rated in the year 1868, by the action of joint commissioners of 
Virginia and West Virginia, in pursuance of the legislation of 
those States. The object of the incorporation was to construct 
a railroad from Covington in Virginia, through their territory, 
to the Ohio River. The Virginia Central Railroad Company 
was then operating a continuous line from Richmond to Cov 
ington, composed of the Blue Ridge road and of its own road, 
running westward until it connected with that road, which was 
the property of the State, and so used by arrangement with the 

State.
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The extension of railroad communication between Covington 
and the Ohio River, through territory then all her own, had 
been some time before undertaken by Virginia, and a large 
amount of money and labor expended on the enterprise by the 
State Board of Public Works, operating as a corporation styled 
the Covington and Ohio Railroad Company; but the work had 
been arrested by the war in 1861.

Subsequently, West Virginia was taken from Virginia by a 
line which cuts the proposed route some sixteen miles west of 
Covington, leaving within the limits of Virginia about two 
hundred and eight miles of completed road from Richmond to 
Covington, and about sixteen miles beyond Covington, over 
which the road was yet to be constructed. The distance 
from Covington to the Ohio, over which the road was to be 
carried, is about two hundred and fifteen miles.

After the separation, Virginia passed an act, approved Feb. 
26, 1866, by which any responsible capitalists, who would ac-
cept the benefits of the charter thereby created, and become 
organized according to its terms, should constitute a corporation 
under the same style of the Covington and Ohio Railroad Com-
pany. When fully organized, the company was to have “ all 
the rights, interests, and privileges of whatever kind, in and 
to the Covington and Ohio Railroad, and appurtenances thereto 
belonging, now the property of the State, upon condition that 
it shall, within six months after its incorporation, as provided 
in the tenth section of this act, commence, and within six years 
complete, equip, and operate a railroad, from some point at or 
near Covington in Alleghany County, Virginia, and connecting 
with the Virginia Central Railroad, by the way of the White 
Sulphur Springs and the valleys of Greenbrier River, New 
River, and Kanawha River, to a point at or near the mouth of 
Scary Creek, and thence to the Ohio River.” “ But this grant 
is not intended to include the unexpended amount appropriated 

y the State of Virginia to this work.”
It further provides, “ that the rates of charge by said com-

pany for passengers and freight transported on the main line 
an branches shall never exceed the highest allowed by law to 
si ra^roa<^8 State of Virginia, and no discrimination 

a e ma(Ie in such charges against any connecting railroad 
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or canal company in which the State has an interest, and no 
taxation upon the property of the said company shall he im-
posed by the State until the profits of the company shall 
amount to ten per cent a year on its capital.”

Commissioners were appointed by the act (and, if a like 
number should be appointed by West Virginia, the whole were 
to act in conjunction), “ to offer the benefits of the charter for 
the acceptance of capitalists, to insure the speediest and best 
construction, equipment, and operation of said railroad. To 
this end they are hereby empowered to make a contract with 
any parties who shall give the best terms and the most satis-
factory assurances of capacity and responsibility, and to intro-
duce into the said contract such additional stipulations for the 
benefit of the State, and in furtherance of the purposes herein 
declared, and not inconsistent with this act; which said con-
tract shall be, to all intents and purposes, as much a part of this 
charter as if the same had been herein included at the time of 
the passage of this act.” Virginia Session Acts, 1865—66, p. 317.

This act was, March 1, 1866, met by corresponding legisla-
tion on the part of West Virginia, and the benefits of the char-
ter were offered to capitalists by the joint commissioners of the 
States, but not accepted ; and no company was ever organized 
as contemplated under the authority of the laws so passed.

Afterwards laws were passed by the States for the further 
encouragement of the enterprise, by which the Covington and 
Ohio Railroad Company, when organized under the preceding 
acts, was authorized to consolidate with the Virginia Central 
Railroad Company, and other companies named (all or either 
of them), upon terms to be agreed upon between them. The 
companies thus consolidated were to constitute one corporation, 
to be vested with all the rights, privileges, and franchises, and 
property which may have been vested in either company pnor 
to the act of consolidation, the new corporation to be known as 
“ The Chesapeake and Ohio Railroad Company. The new 
company was further authorized, within two years after its or 
ganizatipn, to purchase the stock held by the State in the com-
pany, and also the right of the State in the Blue Ridge 
Railroad. Further, it was provided, that “ The Virginia Cen-
tral Railroad Company may contract with the Coving on a
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Ohio railroad commissioners for the construction of the rail-
road from Covington to the Ohio River ; and, in the event such 
contract be made, the said Virginia Central Railroad Company 
shall be known as the Chesapeake and Ohio Railroad Com-
pany, and shall be entitled to all the benefits of the charter of 
the Covington and Ohio Railroad. Company, and to all the 
rights, interests, and privileges which by this act are conferred 
upon the Chesapeake and Ohio Railroad Company when 
organized.” Acts of Virginia, 1866-67, p. 705.

The contract thus authorized to be made between the joint 
commissioners and the Virginia Central Railroad Company, 
was made by them on the 31st August, 1868; and it is a con-
ceded fact, that the exemption from taxation provided for in the 
acts hereinbefore referred to was held out to the Virginia Cen-
tral Railroad Company by the commissioners appointed by said 
acts as one of the inducements to the company to unite in the 
contract with them for the construction of the railroad from 
Covington to the Ohio River, it being supposed by said com-
missioners and the Virginia Central Railroad Company that 
such exemption would apply to the whole line from Richmond 
to the Ohio River.

Under this contract the Chesapeake and Ohio Railroad Com-
pany was duly organized. It took the interest of the State in 
her uncompleted work on the line west of Covington, and con-
structed and equipped a railroad thence to the Ohio River, 
according to its charter; and, within two years after its organi-
zation, purchased the Blue Ridge Railroad from the State, and 
has ever since operated a continuous line of road from Richmond 
to the Ohio River.

The profits of the company have never amounted to ten per 
cent per annum on its capital.

ertain proceedings, under the assessment and tax acts of 
irginia, were instituted in the Circuit Court of the City of 
ichmond, against the company, for failing to report to the au- 
itor of public accounts, on the first day of February, 1871, the 
stimated value of its real and personal property of every de- 
cription, and for failing, also, to report quarterly, on the first 
ay of February, May, August, and November, of that year, 
c net earnings of the road for the preceding three months;

vo l . iv. 46
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and for failing to pay the taxes imposed thereon by law into 
the treasury at the time fixed for making said report.

The company contended that those acts did not apply to it; 
and, if they did, that they were in violation of the tenth sec-
tion of the first article of the Constitution of the United States, 
as by the charter no taxation was to be imposed upon its prop-
erty until its profits should amount to ten per cent a year upon 
its capital. The court sustained the claim of exemption set up 
by the company, and dismissed the proceedings. The judg-
ments of that court were reversed by the Supreme Court of 
Appeals of the State of Virginia; whereupon the company 
brought the cases here.

J/r. William M. Evarts and Mr. William J. Robertson for 
the plaintiff in error.

Mr. R. T. Daniel, Attorney-General of Virginia, contra.

Mr . Justi ce  Strong  delivered the opinion of the court.
Each of these cases presents the same question. That a con-

tract for some exemption from taxation was made by a legisla-
tive offer of the State, and an acceptance of the offer by the 
company, is not controverted ; but the extent of the exemption 
is the matter in question between the parties. To ascertain 
what that was, it is necessary to review the legislative acts 
which made the offer accepted by the company. Preparatory 
to such an examination, it may be well, also, to notice some 
antecedent facts stated in the record.

On the fifteenth day of February, 1853, an act of the legis-
lature of Virginia was passed, authorizing the board of public 
works of that State to construct a railroad from Covington to 
the Ohio River, on State account, under which act the con 
struction was commenced and prosecuted by means of State 
appropriations, made from time to time, until the work was ar 
rested by the late civil war. The completion of the road, how 
ever, was deemed an object of great importance to the peop e 
of Virginia, and on the 26th of February, 1866, an act was 
passed, entitled “ An Act to incorporate the Covington and i 
Railroad Company,” the provisions of which we shall presen y 
notice. The State having then been divided, the legislature 
of West Virginia, to which State the road was deemed equa y 
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important, a few days afterwards passed a similar act, also en-
titled “ An Act to incorporate the Covington and Ohio Rail-
road Company.” The object of both these statutes was the 
completion of the same road by one and the same corporation. 
The act of Virginia declared that the persons upon whom the 
benefits of the charter might thereafter be conferred, and who 
might be organized as thereinafter provided, should thereupon 
be constituted a corporation, under the name of “ The Coving-
ton and Ohio Railroad Company,” and should have all the 
rights, interests, and privileges in and to the Covington and 
Ohio Railroad, and its appurtenances, then belonging to the 
State of Virginia, on certain conditions, not now necessary to 
be noted. By the seventh section of the act, the State reserved 
a right to connect, at any point within its limits, with the rail-
road of the said company, or any of its branches, any canal or 
railroad in which the State had an interest; and the section de-
clared that “ no taxation upon the property of said company 
shall be imposed by the State until the profits of the company 
shall amount to ten per cent a year on its capital.” The 
ninth section appointed five commissioners, to act in conjunc-
tion with an equal number who might be appointed by West 
Virginia, whose duty it was made to offer the benefits of the 
charter to capitalists, so as to secure the speediest and best con-
struction, equipment, and operation of the railroad. To this 
end they were empowered to contract with any parties, and to 
introduce into the contract any additional stipulations for the 
enefit of the State, in furtherance of the purposes declared, 

and not inconsistent with the act. And it was further enacted, 
that such contract should be to all intents and purposes as 
much a part of the charter as if it had been included in the 
act at the time of its passage.

The act of Feb. 26, 1866, proved ineffectual. The Coving- 
on and Ohio Railroad Company was not formed. The com-

missioners were unable to find parties able and willing to 
accept the charter, and contract with them on the terms pro-
posed by it. Accordingly, on the 26th of February, 1867, the 
egis ature of West Virginia, and on the 1st of March, 1867,. 
“ A epS^ature Virginia, each passed another act, entitled 

n ct to provide for the completion of a line or lines of rail-
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road from the waters of the Chesapeake to the Ohio River.” 
The two acts were of like import. That of Virginia, as well 
as that of West Virginia, held forth two alternative proposi-
tions. The first was, that the Covington and Ohio Railroad 
Company, which might be organized under the first act, might 
consolidate with the Virginia Central Railroad Company, the 
South-Side Railroad Company, and the Norfolk and Petersburg 
Railroad Company, or with one or imore of them; the consoli-
dated companies constituting one corporation, to be known as 
the Chesapeake and Ohio Railroad Company, and to have a 
capital not exceeding $30,000,000. The act also contained 
some new provisions respecting the organization of the Coving-
ton and Ohio company. The second section gave to the con-
solidated company, in case consolidation should be effected, all 
the rights, privileges, and franchises and property which might 
have vested in either company prior to the act of consolidation. 
The fourteenth section authorized the new, the consolidated 
company, to purchase stocks held by the State, to pay debts 
due to the State from either of the companies named, and to 
purchase the Blue Ridge Railroad, belonging to the State, by 
the surrender of State bonds equal in amount to the stocks pur-
chased, the debts paid, and the valuation of the Blue Ridge Rail-
road, respectively. Such was the first alternative proposition.

The second was made to the Virginia Central Railroad Com-
pany alone, and it was made in the fifteenth section of the act, 
which is as follows : —

“The Virginia Central Railroad Company may contract with the 
Covington and Ohio Railroad commissioners, for the construction 
of the railroad from Covington to the Ohio River; and, in the event 
such contract is made, the said Virginia Central Railroad Company 
shall be known as. the Chesapeake and Ohio Railroad Company, an 
shall be entitled to all the benefits of the charter of the Co^ ingto 
and Ohio Railroad, and to all the rights, interests, and pnvi eges 
which by this act are conferred upon the Chesapeake an 
Railroad Company when organized.”

No such consolidation as that proposed by this statute ev 
took place. It was impossible, because the Covington an 
Railroad Company never came into existence. . But the sec 
alternative proposed was accepted. The Virginia Centra 
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enter into a contract with the railroad commissioners, as author-
ized by the fifteenth section, and* thus became the Chesapeake 
and Ohio Railroad Company. By the contract, it undertook to 
construct the unfinished railroad; and the commissioners, on 
behalf of the State, engaged that it should be “ entitled to all 
the benefits of the charter of the Covington and Ohio Railroad, 
and to all the rights, interests, and privileges, which, by the 
statute aforesaid, were conferred upon the Chesapeake and 
Ohio Railroad Company when organized.” The statutes re-
ferred to were those passed by the legislatures of Virginia and 
West Virginia in 1866 and 1867, which we have mentioned.

Thus the contract between the State and the Company was 
formed, and such were its terms. The question now is, How 
far did the contract exempt the property of the Virginia Cen-
tral (now the Chesapeake and Ohio) Company from taxation, 
or rather what property did it exempt ?

This is to be answered in view of the statute alone. The 
contract with the railroad commissioners made no attempt to 
confer upon the company any greater or other rights, privileges, 
or immunities than those described in the statutes. By virtue 
of it, the company obtained two classes of rights: First, the 
benefits which the act of Feb. 26, 1866, amended by the act of 
1867, would have conferred upon the Covington and Ohio Rail-
road-Company had it been formed; and, second, the rights, 
interests, and privileges of the corporation contemplated by the 
first alternative proposition — namely, the corporation formed 
by consolidation of the companies mentioned — would have 
possessed had such consolidation been made. What, then, were 
those rights, benefits, interests, and privileges ? The Covington 
and Ohio Company, had it been formed, would have been ex-
empt from all State taxation of its property ; but its charter 
gave exemption to no other property. Had a consolidation 
taken place between it and the Virginia Central, and had the 
two companies become one corporation, together owning the 
property of both, that portion of the property brought by 
the Covington and Ohio into the aggregate would have con-
tinued exempt. But exemption of other property was not con-
templated by the charter. So much is settled by repeated 

ecisions of this court. Philadelphia, Wilmington, Baltimore 
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Railroad Co. n . Maryland, 10 How. 377; The Delaware Rail-
road Tax Case, 18 Wall. 206; Tomlinson v. Branch, 15 Wall. 
460; Central Railroad and Banking Co. v. Georgia, 92 U. S. 
665. In most, if not in all, of those cases the statutes which 
authorized the consolidation or union of the companies declared 
that the consolidated or united companies should possess all the 
rights and privileges which each of the companies enjoyed 
under its charter. Yet, it was ruled that those rights and priv-
ileges did not extend beyond that portion of the aggregated 
property which each had held under its charter.

There was no express provision in either of the statutes that 
the property of the Virginia Central shall, in any contingency, 
be exempt from taxation, and certainly, in our opinion, nothing 
they contain raises an implication of such an exemption. What 
was exempted was that which the legislature provided might 
be the property of another company. The right or immunity of 
that company was a limited right or immunity, and the Virginia 
Central, when it acquired it, took it with its limitations,

Nor was there any thing in the grant to the Virginia Central, 
made by the contract under the fifteenth section of the act of 
1867, of all the rights, interests, and privileges which by that act 
were conferred upon the Chesapeake and Ohio Railroad Com-
pany when organized (that is 
if such a company should be formed by consolidation), from 
which can be inferred an exemption from taxation of any thing 
except what would have been brought into the common stock, 
if the proposed Covington and Ohio Company had been organ-
ized, and had become a party to the consolidation. The con-
solidated corporation would have acquired, as we have seen, no 
greater immunities from taxation than the constituent compa-
nies had prior to the union, and would have held them distribu 
tively; that is to say, whatever privileges and advantages either 
of them possessed would have been held by the new company 
to the extent of the road occupied by each respectively upon 
the consolidation. It would have stood in their place, an 
have possessed the powers, rights, privileges, and immunities 
the constituent companies had severally enjoyed in the portion 
of the road which had previously belonged to them.

If it be asked, why, then, were the rights of the conso i a e 

, upon the Chesapeake and Ohio,
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Chesapeake and Ohio conferred upon the Virginia Central, if 
they were only such as the Covington and Ohio had, — those 
rights having been granted by the other provision of the statute 
and of the contract, — the answer is at hand. By the fourteenth 
section of the act, other rights were promised to the consolidated 
corporation when organized. We have already called attention 
to them. Among them was the right to pay the debts of the 
several companies, and buy the State stock therein with State 
bonds, and the right to buy the Blue Ridge Railroad; and thus 
acquire a continuous line of railroad from Richmond to the 
Ohio River. All these rights passed to the Virginia Central; 
hut none of them had any reference to exemption from liability 
to taxation of any property other than that which would have 
belonged to the Covington and Ohio Railroad Company had it 
come into existence.

No doubt the extension of a railroad from Covington to the 
Ohio River was a favorite project of the State; and it was 
intended to offer terms which, it was supposed, would induce 
the Virginia Central Company to undertake its construction; 
but what the terms were must be gathered from the acts of the 
legislature, and from the contract with the railroad commis-
sioners.

In the agreed statement of facts, it appears that the exemp-
tion from taxation provided for in the statutes was held out to 
the Virginia Central by the railroad commissioners, as one of 
the inducements to enter into the contract to construct the road, 
it being supposed by the commissioners and by the company 
that the exemption covered the whole line from Richmond to 
the Ohio River. This fact, however, can be of no importance 
to the decision we feel constrained to make. No such stipula-
tion was inserted in the contract; and even if such a represen-
tation was made to the company, it was but the expression of 
an opinion respecting the meaning of a statute, in regard to 
which the company had the same knowledge that the commis-
sioners had.

It will be seen from what we have said, that, in our opinion, 
the Court of Appeals of Virginia construed the acts of 1866 and 

$7 correctly, and that no attempt has been made to impair 
e obligation of a contract. Judgment affirmed.
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Blake  v . Rober ts on .

Robe rt son  v . Blake .

1. Reissued letters-patent No. 2,145, granted to Eli W. Blake, Jan. 9,1866, for an 
improvement in machines for crushing stones, and extended June 15,1872, 
were not anticipated by those granted Sept. 4, 1849, No. 6,690, to Hobbs & 
Brown, for crushing ice, nor by those granted Jan. 3, 1854, No. 10,865, to 
James Hamilton, for an ore-crusher.

2. The court sustains the validity of said letters-patent to Blake, and finds that 
they have been infringed by the respondent.

3. In an action for the infringement of letters-patent, damages niust be proved, 
and the burden of proof is upon the complainant. t

4. In this case, no license fee charged by the complainant is shown, although 
it appears that he made a profit of forty dollars per inch on the width of 
the jaws of the machines sold by him. They, however, embraced inven-
tions covered by patents other than that for the infringement of which 
this suit was brought. Held, that, in the absence of proof to show how 
much of that profit was due to such other patents, and how much was a 
manufacturer’s profit, he is entitled to nominal damages only against the 
respondent.

Appea ls  fromthe Circuit Court of the United States for the 
Eastern District of New York.

The facts are stated in the opinion of the court.

Mr. H. T. Blake for Blake.
Mr. B. E. Valentine, contra.

Mr . Just ice  Sway ne  delivered the opinion of the court.
These are cross-appeals in the same cause. Both involve 

questions in mechanics. These being determined, the legal 
propositions which apply are so well settled as to admit of no 
controversy.

A patent was granted to Blake on the 15th of June, 1858, by 
the United States, for a stone-breaker. On the 9th of January, 
1866, the same authority reissued the patent to him, with 
amended specifications. It was extended on the 15th of June, 
1872. The bill in this case is founded upon the latter patent. 
It charges infringement.

The answer avers that the machine described is of no practi 
cal utility, denies the novelty of the invention, and also t e 
alleged infringement.



Oct. 1876.] Blak e v . Robe rts on . 729

The description in the specification sets forth three things as 
the essential characteristics of the machine: —

1. Two jaws, within which the stones are to be broken. 
Their faces are to be so nearly in an upright position that the 
stones will descend between them automatically. The jaws are 
to be so far convergent that the interspace at the top will be 
sufficient to receive the stones, and that at the bottom only such 
as will allow the fragments to escape when broken of the re-
quired size.

2. A revolving shaft, driven by steam or other motive power, 
imparting to one of the jaws a continual vibratory movement, 
causing it alternately to approach toward and recede from the 
other jaw, through a short and definitely limited space, so that, 
when a stone is put in, the movable jaw will advance and crush 
it, then, receding, liberate the fragments, which again descend, 
and, if too large, are rearrested and crushed again ; and so on, 
until the fragments have passed out through the open space 
at the bottom. The distance between the jaws is to be adjusta-
ble at pleasure, so that the stone can be broken of any desired 
size.

3. A fly-wheel is combined with the revolving shaft and 
movable jaw, for the purpose of rendering the strain upon the 
power more equal.

The claim is for —
A combination of a stone-breaking machine of upright con-

verging jaws with a revolving shaft and mechanism imparting 
a definite reciprocating movement to one of the jaws from the 
revolving shaft, the whole being and operating as set forth.

The combination in a stone-breaking machine of the upright 
movable jaw with the revolving shaft and fly-wheel, the whole 
being and operating as set forth.
. In combination with the upright converging jaws and revolv-
ing shaft imparting a definitely limited vibration to the movable 
jaw, so arranging the jaws that they can be set at different dis- 
ances from each other at the bottom, thus producing fragments 

of every desired size.
, ^momen^s g^ance at the model furnishes a sufficient answer 

e objection of the want of practical value. It would be 
P ssmg strange if a machine of that character could have gone 
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through the severe conflicts of litigation which this patent has 
encountered, and have come forth victorious from every contest. 
It has proved equal to every ordeal to which it has been sub-
jected. The number sold by the complainant, as shown by the 
record, is conclusive upon the subject.

The patent to Hobbs & Brown of the 4th of September, 1849, 
and the patents to Hamilton of the 30th of January, 1854, and 
the 5th of January, 1855, antedate the patent to Blake. It is 
insisted that each of them is for a machine substantially the 
same with the one described in Blake’s patent, and that they 
are fatal to his claim of the requisite novelty of his alleged 
invention.

The machine of Hobbs & Brown is for “ improvements in the 
application of well-known mechanical means for the purpose of 
crushing ice.” . . . The “ improvements consist in applying a 
hopper with one diagonal fixed side and two parallel sides, to 
contain the ice, and compressing the ice by a movable fourth 
side, the fixed diagonal side and moving side having within them 
dental projections cut or cast on, to operate downward and 
prevent the ice from rising in the hopper when compressed, 
and also to enter and split the ice.”

The machine is operated “ by the combination with these 
parts of a lever fitted with an eccentric or cam-formed point.

There is in this description neither of the ingredients nor the 
compound of the Blake machine. Every element and the com-
bination are wanting. There is no mention of the converg-
ing adjustable jaws, of the revolving shaft, nor of the fly-wheel. 
The differences are as marked in the mode of operation as in 
the structural elements of the machine.

The Hobbs & Brown machine does its work by the down-
ward and sweeping movement of the jaw, and the grasping an 
splitting by the teeth. The motive power is supplied and ap-
plied by a hand-lever, which gives a motion irregular, and vary 
ing with the varying exigencies of the ice during the process t 
which it is subjected.

The Blake machine performs its functions by the shor , 
regular, and unvarying vibrations of the smooth-face a ] 
able jaw, driven without intermission by the revolving s a

It is obvious that the Hobbs & Brown machine cou n 
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applied with effect to the purpose of breaking stones, without 
essential changes of principle and details.

Hamilton’s machine was “ for crushing and grinding quartz 
or other substances.”

In the specification annexed to his original patent, he says: —

“ My invention consists in the use of a cylindrical nut or pestle 
in a similarly formed basin, the pestle having a partial rotary and 
crushing motion communicated to it by means of a lever attached 
thereto.

“ id ’ is a basin, the lower part of which is made circular, and the 
sides parallel to each other. ‘ b b ’ are flat ends or heads secured 
to the basin by bolts.

“ ‘ C’ is the shaft carrying the cylindrical pestle, ‘ d?
“ is a lever attached to or formed with the pestle ‘ d? the 

upper end being connected by a joint ‘ 2 ’ to ‘ a ’ pitman, passing to 
a crank, eccentric, or other suitable mechanical contrivance, to give 
the arm iE” an oscillating movement, and the pestle a partial 
rotary motion on its shaft ‘C.’”

The claim of this patent is for “ the means herein described 
and shown for crushing and grinding metallic ores, consisting 
of the cylindrical pestle, ‘ d, provided with grooves in its upper 
part to crack the lumps of ore, and set on a shaft, ‘ CJ on which 
it has a partial rotary motion, and operating in connection with 
the basin, lA,’ in which said pestle moves to grind the ore 
into powder by the gradual approach of the sides of said basin 
to the cylindrical pestle, said pestle being also provided with 
a scraper or agitator, ‘ 5,’ in its lower surface, to operate as 
specified.”

The second patent is declared to “ consist in providing means 
or keeping the pestle down with sufficient force to pulverize 

t e material operated on, and also to prevent the pestle from 
grinding too finely; i.e., to furnish material for simply cracking 
t e ore or other material into small lumps of any desired size, 
instead of grinding the same to a powder, thereby adapting the 
mac ine to different characters of metallic ores or other sub-
stances.”
th t # ^ave here no reflex or embodiment of either of the ideas 
. at ound expression in the Blake machine. The converging 
] ws, the revolving shaft, and the fly-wheel, are all wanting, as 
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in the Hobbs & Brown machine. Instead, there is a cylindrical 
nut or pestle, having a partial rotary and crushing motion com-
municated to it by means of a lever attached thereto. The 
pestle rotates on a central axis within an eccentric concave. 
The work is done by this pestle. There is nothing of the 
vibratory motion of a movable jaw, alternately advancing and 
receding, as in the Blake invention.

The difference is not that of mere mechanical equivalents. 
It is radical, and goes to the essence of the organisms. These 
considerations are so obvious, that further remarks upon the 
subject are unnecessary.

The proofs show that but two of the Hamilton machines 
were ever made. Practically, the invention was abandoned.

This brings us to the question of infringement.
There are numerous points of similarity, and, indeed, of 

identity, in the respondent’s machine, which are not contro-
verted. It is for breaking stone. It has two upright jaws for 
this purpose, one fixed and the other movable. The jaws con-
verge. The breaking is effected by the convergence. The 
movable jaw alternately approaches towards and recedes from 
the fixed one. This movement is produced by a short and 
powerful vibratory motion communicated by a revolving shaft, 
with a fly-wheel upon it. There is an opening at the upper 
end of the jaws, where the stones are received, and one below, 
where they are discharged.

The only point of diversity insisted upon by the respondents, 
is, that the vibratory movement in the Blake machine is hm 
ited and unvarying, while in the machine of the appellants it 
is not of this invariable character.

In the Blake machine, the movable jaw receives its move-
ment from the revolving shaft, through iron rods and levers. 
In the respondent’s machine, it is communicated from the re 
volving shaft, through a confined column of water.

In the appellant’s model, the revolving shaft is not s own 
In their machine, it works the plunger of the pump, w,1 
the water is conveyed to a cylinder behind the mova e ] 
whence it is applied to that jaw by means of a ram, t e 
taking the place of the piston in an ordinary engine. . 
the vibrating arm, the toggle, the toggle-joint, an t e p 
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in the Blake machine are dispensed with, and their place sup-
plied by the hydraulic arrangements we have described.

What is so employed in the appellant’s machine is the obvi-
ous and exact equivalent of what is so dispensed with in the 
Blake machine. The liability of the packed joints to leakage 
is a serious objection to such use of water. Any considerable 
leakage would stop the machine. It could not be used while 
that condition existed. Constant care and vigilance are neces-
sary in such cases to prevent the frequent occurrence of this 
evil. Water does not escape from a safety-valve with the 
same celerity or effect as steam.

The Blake machine has a decided advantage, in the greater 
simplicity and cheapness of its equivalents.

It is difficult to resist the conclusion that the change had no 
motive or purpose but evasion.

If there be no extraneous obstruction, the vibratory motion 
will be exactly the same in both cases. If there be such 
obstruction, the safety-valve in the appellant’s machine might 
possibly be brought into use with good effect. But if this 
were so, the valve would be only an addition and an improve-
ment of the machine. The valve, therefore, is, in any view, 
quite immaterial to the inquiry we are pursuing.

Where an original machine and an improvement upon it are 
both patented, neither patentee can use what does not belong 
to him, without the requisite authority from the owner. The 
appellants having embodied all the ideas of Blake’s invention
in their machine, the valve which supplemented it, whether 
good or bad, is outside of the case, and cannot affect the result.

We think the infringement is clearly made out.
It remains to consider the question of damages. A few re-

marks upon that subject will be sufficient.
The proof is meagre and indefinite.
The infringers made but four machines.
No license fee charged by the complainant is shown. The 

ur en of proof rests upon him. Damages must be proved; 
ey are not to be presumed. The complainant made a profit 

orty dollars an inch on the width of the jaws of the numer-
ous machines he had sold.

ut inventions covered by other patents were embraced in 
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those machines. It was not shown how much of the profit was 
due to those other patents, nor how much of it was manu-
facturer’s profit. The complainant was, therefore, entitled 
only to nominal damages. This the court gave him. It was 
all the state of the evidence warranted. It would have been 
error to give more.

Decree affirmed, and the costs of each appeal are adjudged 
against the party talcing it.

Jer ome  v . Mc Carter .

1. Prior mortgagees are not necessary parties to the bill of a junior mortgagee, 
which seeks only the foreclosure or the sale of the equity of redemption.

2. Neither the mortgagor nor his assignee in bankruptcy can object to the order 
in which the priority of valid and subsisting liens on the mortgaged premises 
is fixed by the decree of foreclosure.

3. The subsequent bankruptcy of the pledgor of a negotiable instrument does not 
deprive the pledgees of their right to dispose of it upon his default.

4. An objection that leave was not given to file the bill of foreclosure, the 
mortgaged premises being at the time in the possession of a receit er ap-
pointed in a former suit in the same court, — if, under any circumstances, 
available, will not be sustained, if made a year and a half after the bill was 
filed, and when the party objecting had in the mean time appeared, answered 
it, and cross-examined the witnesses of the complainant.

Appe al  from the Circuit Court of the United States for the 
Eastern District of Michigan.

The case is fully stated in the opinion of the court.
Argued by Mr. Matt. H. Carpenter and Mr. George Norris 

for the appellants.
Mr. George F. Edmunds and Mr. Alfred Russell, contra.

Mr. Jus tice  Strong  delivered the opinion of the court. .
There are no less than twenty-seven assignments of error in 

this case, but the subjects of real controversy are few. 
bill is an ordinary one for the foreclosure of a junior mortgag 
covering the canal and franchises of the Lake Superior p 
Canal, Railroad, and Iron Company, and covering a so 
separate bodies of land, each containing two hundre t ou 
acres. The mortgage was given expressly subject to two p 
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mortgages, one, dated July 1, 1865, upon the canal and one of 
the bodies of land, and the other, dated July 1, 1868, upon the 
canal and the other body of two hundred thousand acres of 
land. Each of these prior mortgages was made to secure the 
payment of the company’s bonds of even date therewith, 
amounting to the sum of $500,000; and all the bonds were 
issued, and they are now outstanding. The first of these prior 
mortgages is known as the Sutherland mortgage. Default 
having been made in the payment of interest upon the bonds 
secured by that, John L. Sutherland, the trustee, filed his bill 
to foreclose it, making all the subsequent mortgagees parties ; 
and they all appeared. In that case, Isaac H. Knox was ap-
pointed receiver of all the property covered by the several 
mortgages, and subsequently, in order to obtain the money 
necessary for completing the canal by order of the court, he 
was authorized to create, issue, and sell certificates of in-
debtedness to the amount of $500,000, to be secured by a 
mortgage, which he was empowered to make, covering all the 
property, and which was to be prior in right to all other mort-
gages. Pursuant to this authority, the receiver did issue and 
sell such certificates, and for their security executed the mort-
gage directed by the court. These certificates are now all 
outstanding.

Such was the condition of affairs when the present bill was 
filed. But the company having afterwards gone into bank- 
wptey, a supplemental bill was exhibited making the assignees 
in bankruptcy parties defendant; and they appeared and made 
defence, and they are the only parties appellant.

It is now contended, on their behalf, that the bill cannot be 
sustained, because the prior mortgagees were not made parties.

is position cannot be sustained. It is undoubtedly true 
. ere are cases to be found in which it was ruled that prior 
incumbrancers were necessary parties to a bill for the fore- 

osure of a junior mortgage, but in most of these cases the 
cumstances were peculiar. Where the effort of the junior 

Sagee is to obtain a sale of the entire property or estate, 
malr*^ merely of the equity of redemption, there is reason for 
• $ prior incumbrancers parties, for they have an

me iate interest in the decree. And so, when there is sub-
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stantial doubt respecting the amount of the debts due prior 
lien creditors, there is obvious propriety in making them par-
ties, that the amount of the charge remaining on the land after 
the sale may be determined, and that purchasers at the sale 
may be advised of what they are purchasing. But the case in 
hand has no such peculiarities. The prior mortgages were not 
due when this bill was filed; and, without the consent of those 
mortgagees, nothing more than the equity of redemption could 
be sold under any decree made in the case, or under the decree 
which was sought. Nor is there any doubt entertain able re-
specting the amount due under the prior mortgages. Indeed, 
the company is estopped by the provisions of its mortgage, of 
which the complainant is trustee, from asserting that the entire 
amount of the two $500,000 mortgages, and of the receiver s 
mortgage, was not outstanding when the present mortgage was 
made. The full indebtedness was acknowledged by making 
the junior mortgage expressly subject to it, and as there is no 
evidence that any portion of it has been paid, it is not admis-
sible for the mortgagors or their assignees in bankruptcy to 
deny it now. Bronson v. The LaCrosse $ Milwaukee Rail-
road Co., 2 Wall. 283.

Apart from the exceptional cases, we understand the general 
rule to be, that, in a suit by a junior mortgagee to foreclose a 
mortgage, prior mortgagees are not necessary parties. So it 
has been held in England in Rose v. Page, 2 Sim. 471; Richards 
y, Cooper, 5 Beav. 304 ; Delabere v. Norwood, 3 Swanst. 144.

Such, also, is the rule asserted in this country, where the bill 
of a junior mortgagee, as in this case, seeks only a foreclosure 
or sale of the equity of redemption. Edwards on Parties, p. , 
and cases cited; Gihon n . Bellville, 3 Halst. (N. J.) Ch. 53 , 
Williamson v. Probasco, 4 id. 571.

The subject has been under consideration by this couit in 
Hagan v. Walker et al., 14 How. 37, in which it was shown t 
it is not necessary in all cases to make a prior mortgagee 
party. And it is not easy to see why it should be in any ca 
when the decree asked cannot injure or affect him. In ay 
v. Hook, 7 Wall. 432, it was said, “It can never be 
sable to make defendants of those against whom 
alleged, and from whom no relief is asked. See also ren
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Shoemaker, 14 Wall. 315. We think this is the correct rule. 
It is certainly consonant with reason, and we see nothing in the 
present case that justifies a departure from it. We hold, there-
fore, that the bill is not defective for want of proper parties.

The appellants next contend that the decree is erroneous, 
because the mortgagors were declared bankrupt after the bill 
was filed, and before the decree was entered; and it is urged 
that the bankrupt court had absolute and exclusive jurisdiction, 
and was entitled to the entire administration of the bankrupts’ 
property. That this objection is without merit was shown in 
Marshall v. Knox, 16 Wall. 551, and Eyster v. Graff et al., 91 
U. S. 521, to which we need only refer.

A further objection insisted upon is, that while the property 
was in the charge of a receiver appointed in the suit brought 
by Sutherland to foreclose the first mortgage, and therefore, as 
it is said, was in custodia legis, this bill was filed without leave 
of the court. If there could, under any circumstances, be any 
force in this objection, there is none now. Both suits were 
brought in the same courtthese appellants appeared, answered, 
and cross-examined witnesses, and made no allegation that the 
suit had been brought without leave until about a year and a 
half afterwards. It was then too late. They must be held to 
have acquiesced; and, if not, leave of the court to commence and 
prosecute the suit must be presumed after the orders made to 
facilitate its progress.

The only remaining assignments of error that require par-
ticular notice relate to the ascertainment of the liens on the 
property of the company anterior to the mortgage now in suit, 
to the determination of their relative priority, and to the adju- 

ication of the amount of the debt for the payment of which 
t at mortgage is a security. The court decreed not only that 
t e two five hundred thousand dollar mortgages, one dated July 
1,1865, and the other dated July 1, 1868, are liens for the full 
mounts specified in them, and prior in right to the complain-

, mortgage, but that the lien of the mortgage given by the 
. eiver appointed in the suit of Sutherland against the company,

. pursuance of the direction of the court in that case, is also a 
P len to the extent of the certificates issued by the receiver; 
name y, to the extent of $500,000 and interest. This portion
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of the decree, it is now insisted, was erroneous. But if the re-
ceiver’s certificates, issued by order of the court which had the 
property in charge, are liens at all, what have the appellants, 
who stand in the place of the company, to do with the order of 
priority of liens? What difference does it make to them 
whether the certificates be paid before any other liens are dis-
charged, or after all the debts secured by any mortgage shall 
have been satisfied ? The assignees can get nothing until all 
the liens on the assigned property have been removed. If the 
Circuit Court has made a mistake in determining in what order 
the incumbrances are entitled to payment, that is a matter for 
the consideration of the incumbrancers, in which neither the 
company nor the appellants have any interest. We do not 
understand the appellants to contend that the entire sum of 
$500,000, for which the receiver’s certificates were issued, is 
not due, or that the receiver was not authorized to make the 
issue and secure it by mortgage, as he did. This is admitted 
in the pleadings, and there is positive proof of it in the record. 
It would be superfluous to spend much time in considering the 
power of the court to confer the authority upon its receiver that 
it attempted to confer. As a court of equity, having the moit- 
gaged property in charge, it was its plain duty to preserve it, 
not only for the benefit of the lien creditors, but also for the 
benefit of the company whose possession the court had displaced. 
Under the provisions of the acts of Congress granting the lands 
covered by the mortgages, the lands reverted to the United 
States, unless the ship canal should be finished within a fixe 
period, and that period was passing away when the order was 
granted to the receiver to raise money for completing the cana 
by the issue of certificates secured by his mortgage. The cana 
was unfinished, and there were in the receiver s hands no fun 
to finish it. Hence there was a necessity for making, the or e' 
which the court made,—a necessity attending the administratio 
of the trust the court had undertaken. The order was necessa y 
alike for the lien creditors and for the mortgagors. e 
the action of the court could make the receiver s mortgag$ 
superior in right to the mortgages which existed when it 
made, it is needless to inquire. None of the ci editors sec 
by those other mortgages objected to the order w en 
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made, though they were all then in court. None of them ob-
ject to its lien or its priority now. And we think the appel-
lants, either as representatives of their assignors, or of general 
creditors, cannot be heard to object. Beyond doubt, they would 
not be entitled to a return of the property discharged from 
liability for the receiver’s certificates remaining unpaid, even 
if all the other mortgages were satisfied. As against them the 
certificates are certainly charges upon the property, and they 
have, therefore, no right to complain of the decree, which gives 
the certificates priority to other liens.

That all the bonds secured by the first two mortgages are out-
standing and due, is, we think, an established fact. We have 
observed that the mortgage upon which the present suit has 
been brought was made subject expressly to those two prior 
mortgages. In it the mortgagors recited that the company did, 
simultaneously with those mortgages, “ execute, issue, negotiate, 
and sell ” all the bonds covered thereby, and declared that they 
were an outstanding and subsisting lien. How can these ap-
pellants, who stand in the shoes of the mortgagors, be heard to 
deny these recitals? Yet, if they can, we find no evidence that 
all those bonds are not now a subsisting debt of the company 
to the full extent of the sums named in them. There is some 
proof that, when the company became bankrupt (Aug. 28, 
1872), some of the bonds were held as collaterals for loans 
made to the company smaller in amount than the bonds pledged. 
But the bonds were subsequently sold by the pledgees, and the 
present holders hold them Ijy absolute right. The position that 
the pledgees could not sell the pledge after the adjudication in 
bankruptcy, is quite untenable. It is sustained by nothing in 
the Bankrupt Act. The bonds were negotiable instruments. 
They passed by delivery, and even were there no expressed 
stipulation in the contracts of pledge, that the pledgee might 
sell on default of the pledgor, such a right is presumable from

e nature of the transaction. Certainly the Bankrupt Act has 
ta en away no right from a pledgee secured to him by his con-

n regard to the bonds covered by the McCarter mortgage, 
- 1C .is the one now in suit, we find no error in the decree

w ich the appellants can complain. Most of those bonds, 
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though at first issued as collaterals for loans made to the mort- 
gagors, have been sold, and they are now owned by the pur-
chasers. There are some, it is true, that are still held in 
pledge ; but the pledgees have a clear right to use them, either 
by sale or by collectionj until the full amount of the debts due 
from the mortgagors is satisfied. We cannot close our eyes to 
the patent fact that the entire property mortgaged is insufficient 
to pay the debts with which it is incumbered. The holders of 
the bonds covered by the Union Trust Company will obtain 
nothing, and none of the bondholders under the McCarter mort-
gage will obtain full payment. At least, such is the strong 
probability. If, therefore, the holders of the McCarter bonds, 
who hold them as collaterals, are allowed to hold them only for 
the sums for which they have been pledged, the bonds may, and 
probably will, prove an insufficient security for the debts actu-
ally due from the obligors to the holders. They will prove 
insufficient, unless the mortgaged property shall bring at the 
sale enough to pay in full all the bonds held by purchasers, and 
also all the debts for which the pledged bonds are held. If the 
sale produces less, there must be a ratable abatement. On the 
other hand, if the pledgees are allowed to prove the bonds held 
by them for their full face, these appellants are not injured. 
If, at the sale, the mortgaged property shall bring more than 
sufficient to pay the debts for which the bonds are held in 
hypothecation, the proceeds of the sale will be under the con-
trol of the Circuit Court, and it will take care that a proper 
distribution is made. And if this were not so, the pledgees 
would hold any excess they might receive in trust for other 
incumbrancers, or for the appellants. The only persons, if any, 
who can possibly be injuriously affected by the decree which 
was made, are the absolute owners of the McCarter bonds, an 
they acquiesce in it. It is not for those who are not injured to 
complain.

Of the only other assignment of error which requires notice, 
it is sufficient to say, that, in view of the circumstances of t e 
case, a sale in bulk is the only possible mode of sale whic wi 
enable purchasers to buy with confidence. And a sale by pa 
cels, though ordinarily the proper mode, cannot be made, wi 
any hope of justice to the creditors. Decree affirme
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Corco ran  v . Ches ape ake  and  Ohio  Can al  Comp any .

1. The Court of Appeals of Maryland, in a suit whereto the parties to this bill 
were parties, rendered a decision adverse to the right of the holder of 
coupons attached to the preferred bonds issued by the Chesapeake and 

. Ohio Canal Company, under an act of that State of March 10, 1845, enti-
tled “ An Act to provide for the completion of the Chesapeake and Ohio 
Canal to Cumberland, and for other purposes,” to receive, out of the net 
revenues and tolls of the company, interest on such Coupons from the 
time they respectively mature. In conformity with that decision, the Cir-
cuit Court of Baltimore City subsequently entered in the same suit a decree 
distributing those revenues and tolls, and ordering payment of the coupons 
from time to time as the same should accrue. Held, that the parties to this 
suit are bound by that decree.

2. The fact that one of the parties then appeared as a trustee for the bondholders 
does not render the decree less conclusive in a suit where his individual 
rights in the same subject-matter are involved. If he, at that time, owned 
any such bonds or coupons, he is bound, because he was representing him-
self. If he bought them since, he is bound as privy to the person who was 
represented.

3. In chancery suits, adverse rights as between co-defendants may be determined; 
and a party who had a hearing and an opportunity to assert his rights will 
be bound by the decree, so far as it affects them.

Appe al  from the Supreme Court of the District of Columbia.
The case is stated in the opinion of the court.
Mr. J. D. McPherson, Mr. Conway Robinson, and Mr. Joseph 

Bryan, for the appellant.
Mr. John P. Poe and Mr. Bernard Carter, for the appellee.

Mr . Jus tic e Miller  delivered the opinion of the court.
The Chesapeake and Ohio Canal Company, from the date of 

its organization in 1824—25, issued several series of bonds, 
secured by as many mortgages on its property. The largest of 
t ese mortgages was the earliest, and was given to the State of 

aryland for several millions of dollars ; another was made to 
t e State of Virginia; both of which States contributed largely, 

y t e use of their credit, to the construction of this important 
smuggle to extend the canal to 

uni erland, where it reached the coal-beds, which alone have 
Dia e it of any value, the company issued another series of bonds 

e amount of SI,700,000, for the payment of which it 
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pledged, by way of mortgage, the revenues and tolls of the 
canal, after deducting the necessary costs of running the canal 
and its repairs, and perhaps some other defined outlays.

In this mortgage, Corcoran, the complainant and appellant in 
the present suit, was one of several trustees for the benefit of 
the bondholders. He also became, and according to the state-
ments of the present bill is now, a larger holder of these bonds, 
or of the coupons for interest on them.

The purpose of this bill, which was filed by him on behalf of 
himself and all others in like condition as holders of this class 
of bonds, is to enforce the payment of the coupons of interest 
due and unpaid for many years past.

The defendants to the bill are the Chesapeake and Ohio 
Canal Company, the State of Maryland, and the remaining 
trustees of the mortgage bonds on which the suit is founded. 
They have all answered, except the State of Maryland.

The answer of the trustees is unimportant. The canal com-
pany admit the indebtedness and the failure to pay, but deny 
that, under the reservations of the mortgage of the tolls and 
revenues in plaintiff’s mortgage, there is now or has been in 
their hands any part of the said revenues which they could law-
fully appropriate to the payment of said coupons, except so far 
as they have already done so. After several amendments of 
the pleadings and stipulations as to facts, the issue was finally 
narrowed to two questions; namely, the jurisdiction of the 
Supreme Court of the District, and the right of the holders of 
the interest coupons to exact out of the net revenues of the 
company payment of interest on those coupons from the ic- 
spective dates when they fell due.

The first of these questions is raised by the proposition of the 
defendants, the canal company, that the State of Maryland is a 
necessary party to this suit; and, as she has not voluntaiily ap-
peared, and cannot be made amenable to any process to compe 
an appearance, the bill must be dismissed on that ground.

In the view which this court takes of the other question, an 
as the court has jurisdiction as to the canal company, it is un 
necessary to consider or decide this one. .

In reference to the question of interest upon the in e 
coupons, the canal company, in its answer to complainant s ’ 



Oct. 1876.] Corcoran  v . Ches ape ake , etc . Canal  Co . 743 

alleges that, in a suit brought by the State of Virginia in the 
Circuit Court of Baltimore City, to which suit the present com-
plainant and his co-trustees, the State of Maryland, the canal 
company and others, representing all the various classes of 
bondholders, were parties, “ the issue raised in this case, that 
the coupons upon said preferred bonds are entitled to bear 
interest from their maturity, which is to be allowed payment 
out of the revenues of this respondent in preference to the 
claims of the State of Maryland, was distinctly presented, was 
argued, amongst others, by the solicitors of complainant in this 
case, and was decided by the court in opposition to the claims of 
said complainant as then asserted and as reiterated in the bill 
in this case.” The record of that suit, including the opinion of 
the Court of Appeals and the brief of the counsel of the present 
appellant, are made exhibits.

The bill of the State of Virginia distinctly claims interest 
upon the coupons which she held, standing in the same relation 
as those of the appellant here. The right to that interest as a 
preference to the debt of the State of Maryland is denied by the 
answers of the canal company and of the State of Maryland. 
Corcoran and his co-trustees submit all those matters to the 
decision of the court. It was, therefore, properly in issue. In-
deed, the whole subject of priority of lien as to the revenues and 
tolls of the canal was before the court, and was the very matter 
to be decided, and necessarily included the question whether 
the State of Maryland in the statute by which she waived her 
prior lien, so far as the revenues of the company were con-
cerned, in favor of the class of bonds and coupons held by the 
State of Virginia, and those represented by Corcoran, as trus-
tee, included interest upon interest, or only principal and current 
interest.

The opinion of the Court of Appeals of Maryland, found in 
the record as an exhibit, and reported in 32 Md. 501, while 
conceding the general rule, that where the annual or semiannual 
interest on a bond is represented by a distinct coupon, capable 

separation and removal from the main instrument, it bears 
erest from its maturity, if unpaid; holds that, under the 

pecia statute of Maryland authorizing the pledge by the canal 
mpany of its revenues for the payment of these preferred 



744 Corcor an  v . Ches ape ake , et c . Can al  Co . [Sup. Ct.

bonds and interest, and waiving her own existing priority of 
claim on those revenues, simple interest only was meant, and 
that as to the lien on those revenues and tolls, the interest on 
the coupons was not included in the lien.

The opinion, undoubtedly, decides the very point in contro-
versy here.

It is said, however, that this is only an opinion, and that un-
less a judgment or decree is produced there can be no estoppel; 
and the principle asserted is undoubtedly correct. But, in a 
stipulation signed by the parties to the present suit, it is agreed 
“ that a decree has been passed by the Circuit Court of Balti-
more City making distribution of the net revenues of said canal 
company, and ordering their payment from time to time as the 
same accrue, in conformity with the said opinion.”

The opinion of the court, then, by virtue of that decree, has 
become, by the well-settled principles of jurisprudence, the law 
of the case as to the parties who are bound by that decree.

In avoidance of the application of this doctrine to the present 
case several objections are urged, some of which are answered 
sufficiently by the foregoing statement of the record of that 
suit. We will notice one or two others.

It is said that Corcoran and his co-trustees, the canal com-
pany, and the State of Maryland, were all defendants to that 
suit, and that as between them no issue was raised by the 
pleadings on this question, and no adversary proceedings were 
had.

The answer is, that in chancery suits, where parties are often 
made defendants because they will not join as plaintiffs, who 
are yet necessary parties, it has long been settled that adverse 
interests as between co-defendants may be passed upon and de 
cided, and if the parties have had a hearing and an opportunity 
of asserting their rights, they are concluded by the decree as ar 
as it affects rights presented to the court and passed upon y 
its decree. It is to be observed, also, that the very object o t 
suit was to determine the order of distribution of the net reve 
nue of the canal company, and that the Corcoran trustees were 
made defendants for no other purpose than that they mig 
bound by that decree. And, lastly, as the decree did un o 
edly dispose of that question, its conclusiveness cannot now
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assailed collaterally oh a question of pleading, when it is clear 
that the issue was fairly made and was argued by Corcoran’s 
counsel, as is shown by the third head of their brief, made a 
part of this record by stipulation.

It is also argued that in that suit Corcoran was only a party 
in his representative capacity of trustee, and he here sues in his 
individual character as owner of the bonds and coupons, and in 
this latter capacity is not bound by that decree.

But why is he not bound? It was his duty as trustee to rep-
resent and protect the holders of these bonds; and for that 
reason he was made a party, and he faithfully discharged that 
duty. It would be a new and very dangerous doctrine in the 
equity practice to hold that the cestui que trust is not bound by 
the decree against his trustee in the very matter of the trust for 
which he was appointed. If Corcoran owned any of these 
bonds and coupons then, he is bound, because he was represent-
ing himself. If he has bought them since, he is bound as privy 
to the person who was represented. Kerrison, Assignee, v. 
Stewart et al., 93 U. S. 155, and the authorities there collected.

It seems to us very clear that the question we are- now called 
on to decide has been already decided by a court of competent 
jurisdiction, which had before it the parties to the present suit; 
that it was decided on an issue properly raised, to which issue 
both complainant and defendant here were parties, and in 
which the appellant here was actually heard by his own counsel; 
and that it therefore falls within the statutory rule of law which 
makes such a decision final and conclusive between the parties, 
and that none of the exceptions to that rule exists in this 
case- Decree affirmed.

Mr . Just ice  Cll ffo bd  dissented.
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Tate  v . Norton .

1. In Arkansas, the real as well as the personal estate of the intestate is assets in 
the hands of an administrator; but neither species of property can be sold 
without an order of the Probate Court.

2. A claim admitted by the administrator, and allowed and classified by the Pro-
bate Court, has the dignity and effect of a judgment.

3. There can be no devastavit which will sustain an action against an adminis-
trator until he has violated an order of the Probate Court to pay creditors; 
and his accounts settled by that court cannot be collaterally attacked, but 
are conclusive, until, by a direct proceeding in equity instituted for that pur-
pose, they are impeached for fraud or mistake.

Appe al  from the Circuit Court of the United States for the 
Eastern District of Arkansas.

The facts are stated in the opinion of the court.
Submitted on printed arguments by Mr. W. M. Rose and 

Mr. A. H. Garland for the appellants, and by Mr. Albert Pike 
and Mr. Robert W. Johnson for the appellees.

Mr . Just ice  Swayne  delivered the opinion of the court.
A brief statement of the facts of this case is necessary to 

render intelligible the conclusions at which we have arrived. 
Joseph W. Clay, of the State and county of Arkansas, died 
intestate in May, 1853. He left a widow, Sarah G. Clay, since 
deceased, and three minor children, — Joseph W. Clay, also 
since deceased; Mary S. Clay, since married to Thomas G. 
Tate; and Caroline Clay, since married to Raynor W. Whit-
field. The four parties last named are the appellants.

Thomas Fletcher, the brother of the widow, was appointed 
by the Probate Court of the proper county administrator of 
the estate, and qualified as such in July, 1853. Immediately 
after qualifying he took possession of all the property which 
belonged to the intestate at the time of his death. It consisted 
of lands, stock, farming utensils, slaves, and a small amount of 
money. The value of the lands at that time does not appear. 
The, appraisers estimated the other property at $129,445.5 . 
The slaves were an important item. They were inventorie 
at $113,400, leaving the balance of other assets $16,045.54. 
The indebtedness of the estate represented by the claims pre-
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sented and allowed by the administrator amounted to $103,- 
436.62. According to the law of Arkansas, the widow was 
entitled to the possession and use for life of one-third of the 
lands and of one-third of the slaves, irrespective of the claims 
of creditors. She was also invested with the absolute owner-
ship of one-third of the personal property.

The condition of the estate as regards the means of meeting 
its liabilities is thus clearly presented. It requires no argument 
to show that forced sales by the administrator to pay the debts 
would have involved disaster, if not ruin, to the family of the 
deceased. Such is the teaching of all experience. The intestate 
had been largely engaged in raising cotton. The administrator 
put himself, as it were, in the place of the deceased. Every 
thing was carried on and conducted as before his death. Pay-
ments were made to the widow from time to time, the children 
were supported and educated, the taxes were paid, crops were 
raised, the cotton was sold, and the debts were discharged as 
fast as the circumstances permitted.

In 1855, the legislature passed a law whereby the probate 
courts were empowered to authorize administrators to do as 
the administrator in this case did, provided that the time 
limited for the settlement of estates, which was three years, 
should not be extended. The administrator here claims that 
he received such authority pursuant to this act. This fact does 
not appear. But it does appear that he made five full settle-
ments with the Probate Court, — the first one in 1855 and the 
last in 1870. The accounts are in the record. They exhibit 
all his receipts and disbursements, and fully the manner in 
which he was discharging the duties of the trust. It does not 
appear that exception was taken by or in behalf of those con-
cerned, nor that the Probate Court interposed any check or 

jection. The administrator made no charge for compensa- 
ion, and was allowed none. By the year 1858 he had paid 

debts. Before the late civil war began he had 
em ad but the debt upon which this suit is founded.

, commencement of the war was the beginning of the 
roables °f the trust. The State was a battle-field. Troops on 

si es were there. The slaves were sent to Texas for 
y. The mules and other live-stock were swept away by 
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the advancing and receding tides of the conflict. The lands 
hardly paid the expenses of cultivating them. Finally the 
slaves as property were stricken out of existence. This in-
volved a loss to the estate, according to the original inventory, 
of more than $113,000 of the assets. The administrator be-
came wholly unable to pay this debt. The answer avers, that, 
but for the war, he could, by the year 1863, have extinguished 
this demand also, and have then handed over to the heirs a 
large and unincumbered estate for distribution among them. 
The record shows that this was not an over-sanguine calcula-
tion. The calamity was unforeseen, and one for which the 
administrator was not responsible. The claim sought to be 
collected by this proceeding was an account due from the in-
testate to Sweeney, Greene, & Co. They became insolvent, 
and assigned it to Hewitt, Norton, & Co. They also became 
insolvent, and assigned it to the creditors for whose benefit this 
suit was instituted. - The object of the bill is to subject the 
lands of the intestate to the payment of the debt. It is alleged 
that all the other assets have been exhausted.

It appears in this connection, that, after the claim was as-
signed to Hewitt & Co., they became the factors of the admin-
istrator for the sale of the cotton which he should raise, and 
furnished him with money and supplies to carry on the busi-
ness in which he was engaged for the benefit of the estate. It 
was agreed that the accounts of the parties should be settled 
annually, and that the balances found due upon such settle-
ments to the administrator should be applied as credits upon 
the assigned indebtedness. This was done, until the dealings 
of the parties were put an end to by the war, For several 
years thereafter the administrator rented out the lands. Whether 
leased out or cultivated, they yielded but little. There being 
no prospect of the voluntary payment of the original debt, the 
complainants filed their bill, as before stated, to enforce its 
liquidation.

The appellants filed an answer and a cross-bill. They set 
up, amongst other things, that the accounts of the dealings 
between the complainants and the administrator contained 
overcharges in behalf of the former; that the proper credits 
had not been given on the original debt; that the conduct of 
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the administrator in the management of the estate was unwar-
ranted and illegal; that he was guilty of a devastavit; and that 
the entire proceeds of the cotton transmitted by the adminis-
trator to the complainants should have been applied by the 
latter in satisfaction of the original debt of the estate. The 
accounts and the original demand were referred to a master. 
He revised the accounts, allowed further credits, and ascertained 
the amount still due. Both parties excepted. The exceptions 
were overruled. The court adopted the finding of the master 
as to the amount due upon the demand in question, decreed 
that it should be paid within the time specified, and that in the 
event of default the lands described in the bill should be sold 
as directed, and the proceeds applied as prayed by the com-
plainants.

The appellants thereupon removed the case to this court for 
review.

Our further remarks will respond to the several objections 
without naming them specifically, taken here to the decree 
below.

The power of courts of equity in this class of cases is ample. 
Their flexible jurisdiction is always applied as the substantial 
interests of right and justice may require. Hook v. Payne, 

Wall. 425; Yates v. Hambly, 3 Atk. 363 ; s. P. 2 id. 263;
Thompson v. Brown, 4 Johns. (N. Y.) Ch. 631.

The conduct of the administrator in the present case, though 
without the sanction of strict law, did not involve a violation 
of duty for which a court of equity will hold him responsible, 
nor the commission of a devastavit.

In Thompson v. Brown, supra, the intestate had been a mem- 
er of a trading firm. The administrator permitted his capital 

to remain in the concern. He also put in other capital belong-
ing to the estate. The survivors failed, and became insolvent, 
t was sought to make the administrator liable for both the capi-

ta which he left in and that which he put in. In an able and 
learned examination of the subject by Chancellor Kent, he was 

ound ^or the latter, but not for the former. In his opinion, 
the Chancellor remarked: “ It is said that a court of equity will 

metimes appoint a person to carry on a trade for an infant 
partner. Montague on Partnership, 187, and Sayer v. Bennet, 
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there cited. And Lord Mansfield, in the case of Barker v. 
Parker,, 1 T. R. 295, observed, that he remembered many in-
stances of trade being carried on under the direction of a court 
of equity.” See also Wedderburne n . Wedderburne, 22 Beav. 
84, and Ryves v. Coleman, 3 Atk. 439. In Thompson v. 
Brown, the Chancellor quoted with approbation the language 
of Lord Hardwicke, in Knight v. The Earl of Plymouth, 3 Atk. 
480, Dickens, 120, as follows: “ If there was no mala fides, 
nothing wilful in the conduct of the trustee, the court will 
always favor him. For a trust is necessary in the concerns 
between man and man, and which, if faithfully discharged, is 
attended with no small degree of trouble and anxiety. It is an 
act of great kindness in any one to accept of it. To add hazard 
or risk to that trouble, and to subject a trustee to losses which 
he could not foresee would be a manifest hardship, and would 
be deterring every one from accepting so necessary an office. 
The same rule was applied by this court in Markey et al. v. 
Langley et al., 92 U. S. 142.

A clearer case for the application of this principle can hardly 
occur than is presented by the one before us. Throughout the 
record there is not the slightest imputation, nor apparent 
ground for any imputation, against the administrator. Even a 
want of care, diligence, or good judgment is not alleged. His 
management was eminently successful, until the war occurred. 
That could neither be foreseen nor averted. It fell with crush-
ing weight upon him. His plan for the redemption of the 
estate was at once broken up. The means of prosecuting it 
further were finally lost. In the wreck, nothing was left but 
the lands, and they without the means of turning them to any 
account. To hold him responsible for these consequences 
would be alike contrary to the dictates of reason and justice, 
and to the settled law of equity. Remonstrance or objection 
from any quarter, until after the institution of this suit, is no 
where disclosed. In the light of this record, nothing that 
did can be lawfully challenged.

According to the laws of Arkansas, there can be no eras 
vit which will sustain an action until an order to pay ere i 
has been made by the Probate Court, and violated by t e 
ministrator. Oatlaw v. Yell, 5 Ark. 473; Gordon v. £
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11 id. 12 ; Baker v. The State, 21 id. 405; Brinkley v. Willis, 
22 id. 6. Here no such order is shown. Be non apparentibus 
et de non existentibus eadem est ratio. In that State, a claim 
allowed by the administrator, and allowed and classified by the 
Probate Court, has the dignity and effect of a judgment. 
Gould’s Dig., c. 4, sect. 115; Cossit v. Biscoe, 12 Ark. 95; 
McMorrin v. Overholt, 14 id. 244. Such was the status of the 
claim here in question.

No discrimination is made by the law of that State between 
real and personal property as assets. Both are in the hands of 
the administrator, under his control, and liable to be subjected 
to the payment of debts. Neither can be sold, unless the will 
of the testator or an order of the Probate Court so direct. Dig. 
Stat, of Ark., 1848, sect. 62, c. 4; id., p. 122, sect. 96, c. 4.

The accounts of an administrator settled by the Probate 
Court cannot be collaterally attacked or questioned. They are 
conclusive, until impeached for fraud or mistake in a direct pro-
ceeding in equity, instituted for that purpose. Dig., sect. Ill, 
c. 4; Clarke v. Shelton, 16 Ark. 480 ; Booley v. Booley, 14 id. 
124.

Henry Paige acquired the entire interest in the estate of 
Joseph W. Clay, Jr., deceased, in his lifetime, by proceedings 
in bankruptcy. Paige made himself a party to the suit by ob-
taining leave to file an answer. The answer does not appear 
in the record; but that does not render the entry of his 
appearance the less effectual.

The debt was sufficiently proved as against the heirs, as well 
as against the administrator. The action of the Probate Court 
gave it the effect of a judgment as to both. The amount due 
upon it was found by the master. The correctness of that 

nding was not questioned here by the counsel for the appel-
lants. ■

The exhaustion of all the assets except the lands is clearly 
own by the record. The accounts of the administrator, as

Sf th6 Probate Court, cover this ground. In the state 
. e record they are conclusive. There is also proof of the 
gmal amount of the debts and assets, of the amount of the 
ner which had been paid, and of the loss of assets by 
manumission of the slaves. In this view, also, it is clear 
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there could have been no personal assets in the hands of the 
administrator.

The validity of the administrator’s dealings with the com-
plainants has been already sufficiently considered.

The administrator was a trustee for the creditors, as well as 
for the heirs and distributees. Payne n . Hook, supra ; Baker 
v. (Primes, 21 Ark. 405 ; Brinkley v. Willis, 22 id. 6. The 
administration of the estate was in progress. There had been 
no order by the Probate Court that the debts should be paid and 
a final settlement made. The administrator had done nothing 
in hostility to the claim. On the contrary, besides allowing it, 
he had made payments upon it from time to time. The Statute 
of Limitations can have no application.

The assignment by Sweeney, Greene, & Co. to the complain-
ants is admitted by the answers of Tate and wife, and by that 
of the administrator. The evidence on the subject was not 
objected to in the court below, and, therefore, cannot be ob-
jected to here. The assignment could have been well made by 
parol. Ford v. Stewart, 19 Johns. (N. Y.) 344. The point 
was not made before the master, when he found the amount 
due, nor, so far as appears otherwise, in the court below. The 
report was excepted to by the appellants, but not upon any 
ground affecting this subject.

The assignment was made in New Orleans, and appears to 
have been according to the law of Louisiana. Morgan s Code, 
sect. 2233; Griffin v? Cowan, 15 La. Ann. 488; Scott v. 
McDougall, 14 id. 310 ; Dennison v. Duplissis, 12 La. 9.

It rested in the discretion of the court to order the sale o 
the whole or of a part of the lands. It is not shown that t e 
sale of less than the whole will yield a sum sufficient to meet 
the requirements of the decree. Error is never to be piesume 
it must be made clearly to appear. The execution of the 
cree will be under the control of the court below, an cai 
will doubtless be taken that no wrong in this respect is one 
the appellants. Decree, affirmed.
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Coll ins  v . Gilb ert .

1. A negotiable instrument, payable to bearer, or indorsed in blank, produced by 
a transferee suing to recover its contents, is, when received in evidence, 
clothed with the prima facie presumption that he became the holder of it for 
value at its date in the usual course of business, without notice of any thing 
to impeach his title.

2. The title of a bona fide holder for value of an accepted draft, indorsed in blank, 
is not affected by the fact that the party from whom he received it before 
its maturity had possession of it for certain purposes, and misappropri-
ated it.

Err or  to the Circuit Court of the United States for the 
Western District of Pennsylvania.

This suit was brought by Gilbert & Gay against Thomas 
Collins upon his acceptance of a certain draft for $8,000, drawn 
by P. F. Collins & Co., to their own order, and by them in-
dorsed in blank.

The firm of P. F. Collins & Co. consisted of P. F. Collins 
and John M. Moorhead, who were, as sub-contractors, engaged 
in grading seven miles of the Connecticut Western Railroad, 
then in process of construction. The contractor with the rail-
road company was one Barnes, who was to pay them monthly 
for work done, less fifteen per cent, retained to secure the proper 
completion of their contract with him; but they were unable to 
proceed with the work unless he advanced the retained per-
centage. He agreed to do so, if they would give him as secu-
rity for their execution of the contract, to be held by him for 
that purpose, an acceptance of Thomas Collins to the amount 
of $8,000.

The draft accepted by him was accordingly given to Barnes, 
for whom it was discounted by the plaintiffs. The jury found 
for the plaintiffs; and judgment having been rendered upon the 
verdict, the case was brought here.

The errors assigned are grounded upon the exclusion by the 
court below of certain evidence offered by Collins, a statement 
of which is given in the opinion of the court.

Argued by Mr. Richard T. Merrick for the plaintiff in error, 
y Mr. Hill Burg win for the defendants in error.

VOL. IV.
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Mr . Jus tic e Clif fo rd  delivered the opinion of the court.
Transferees of a negotiable instrument, such as a bill of ex-

change or promissory note payable subsequent to its date, hold 
the instrument clothed with the presumption that it was ne-
gotiated, for value in the usual course of business at the time of 
its execution, and without notice of any equities between the 
prior parties to the instrument.

Instruments of the kind are commercial paper in the strictest 
sense, and must ever be regarded as favored instruments as well 
on account of their negotiable quality as their universal con-
venience in mercantile affairs. They may be transferred by 
indorsement, or, when indorsed in blank or made payable to 
bearer, they are transferable by mere delivery. Goodman n . 
Harvey, 4 Ad. & E. 870; Goodman v. Simonds, 20 How. 
365; Wheeler v. Guild, 20 Pick. (Mass.) 551; Noxon v. 
De Wolf, 10 Gray (Mass.), 346; Mager v. Badger, 34 N. Y. 249.

Possession of such an instrument payable to bearer, or in-
dorsed in blank, is prima facie evidence that the holder is the 
proper owner and lawful possessor of the same; and nothing 
short of fraud, not even gross negligence, if unattended with 
mala fides, is sufficient to overcome the effect of that evidence, 
or to invalidate the title of the holder supported by that pre-
sumption. Story on Bills (4th ed.), sect. 416; Byles on Bills 
(10th ed.), 119; Chitty on Bills (12th ed.), 257; Mills v. 
Barber, 1 Mee. & W. 425; Murray n . Lardner, 2 Wall. 110; 
Bank of Pittsburgh n . Neal et al., 22 How. 96.

Apply that rule in a suit in the name of the transferee against 
the maker, and it is clear that he has nothing to do in the open 
ing of his case except to prove the signatures to the instrument, 
and introduce the same in evidence, as the instrument goes to 
the jury clothed with the presumption that the plaintiff e 
came the holder of the same for value at its date, in the 
course of business, without notice of any thing to impeac 
title. Bank v. Leighton, Law Rep. 2 Exch. 61, , 
Prout, 3 Gray (Mass.), 503; Way v. Bichardson, 3 id. 413.

Clothed as the instrument is with those presumptions, 
plaintiff is not bound to introduce any evidence to show t a 
gave value for the same until the other party has clear y p 
that the consideration of the instrument was illega , o 
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was fraudulent in its inception, or that it had been lost or stolen 
before it came to the possession of the holder. Uther v. Rich, 
10 Ad. & E. 784; Bailey v. Bidwell, 13 Mee. & W. 73 ; Ar- 
bouin v. Anderson, 1 Ad. & E. N. s. 504; Bank v. Fagan, 
7 Moore, P. C. 76 ; Fitch v. Jones, 5 El. & Bl. 238 ; Smith n . 
Braine, 16 Ad. & E. N. s. 251; Hall v. Featherstone, 3 Hurls. 
& Nor. 286.

Sufficient appears to show that the drawers of the draft de-
scribed in the declaration were sub-contractors to grade seven 
miles of a railroad referred to in the affidavit of defence, and 
that they were to be paid monthly for work done, subject to a 
certain deduction to be retained as a security for the completion 
of their contract. Moneys received from the monthly payments 
being insufficient for the purpose, they were unable to complete 
their undertaking without an advance from the principal con-
tractor. What they wanted was an advance of $8,000; and it 
appears that the contractor was willing to make it, if they 
would give him the acceptance of the defendant in the same 
amount, as a security that they would perform their contract. 
Pursuant to that arrangement, they drew their draft upon the 
defendant in that amount, payable to the order of their senior 
partner; and the record shows that the draft was accepted by 
the defendant, and was duly indorsed by the payee.

Beyond doubt, the draft was duly executed and delivered to 
the contractor as security for the performance of the contract 
of the drawers of the instrument. By its terms it was payable 
m ninety days from date; and it must be assumed, in the ab-
sence of proof to the contrary, that the plaintiffs became the 
holders of the same before maturity.

Payment being refused, the plaintiffs instituted the present 
suit to recover the amount. Process was served, and the de- 
en ant appeared and pleaded that he never accepted the draft, 

an t at he never promised in manner and form as alleged in 
e declaration.. Subsequently the parties went to trial, and

V^r 1C^ an<^ judgment were for the plaintiffs. Exceptions 
e by the defendant, and he sued out the present writ 

ot error. r

of th ^r00^ made by the defendant in the course
ria, all of which were excluded by the court, subject to 
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the exception of the defendant. Four of the rulings of the 
court in that regard are now assigned for error, and they pre-
sent the only matters of controversy exhibited in the record. 
Rulings of the kind, not assigned for error, may be dismissed 
without remark ; nor would the other two exceptions have re-
quired much examination, even if they had been assigned for 
error, as they involve substantially the same questions as those 
presented by the other rulings of the court.

1. Testimony having been introduced by the defendant that 
one of the plaintiffs was informed, before the draft came into 
their hands, that the contractor had agreed to advance money 
to enable the sub-contractors to pay their employés, they, the 
sub-contractors, giving the defendant an acceptance as security 
in lieu of retained percentage, the defendant proposed to ask 
the witness what was the arrangement between the sub-con-
tractors and the contractor, by virtue of which the defendant’s 
acceptance was obtained ; to which the plaintiffs objected, and 
the court excluded the question.

2. Evidence having been given by the same witness that 
there was an arrangement between the sub-contractors and the 
contractor, to the effect that the latter would advance money 
to the former to pay their men, upon their giving to the con-
tractor the defendant’s acceptance, to be retained by him in 
lieu of the stipulated percentage, the defendant proposed to 
show by the same witness that the work was finished by the 
defendant, and that by the terms of the contract all of the per 
centage retained became due and payable when the contract 
was completed ; which offer of proof was objected to by t e 
plaintiffs, and was ruled out by the court.

3. Complete -execution of the draft is not denied, but t e 
theory of the defendant is, that the contractor took the same o 
the sub-contractors in lieu of retained percentage ; and he pro 
posed to show that the sub-contractors subsequently aban one 
their contract, and that the defendant, at the suggestion o 
contractor, finished the same, he agreeing that if the de en a 
would complete the work, he, the contractor, would return 
acceptance ; and that the defendant never got either t e P 
centage or the acceptance : to which the plaintiffs o je 
and the court excluded the testimony.
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4. Finally, the defendant proposed to show that the contrac-
tor, when the acceptance was delivered to him, was indebted to 
the sub-contractors for retained percentage in excess of the 
amount of the acceptance; which was also objected to by the 
plaintiffs, and was excluded by the court.

Properly analyzed and construed, it is quite obvious that 
these several offers of proof present but a single question, and 
that they serve to illustrate very fully the different theories of 
law maintained by the respective parties in respect to such 
commercial instruments. Throughout the trial the plaintiffs 
contended that they were the bona fide holders for value of 
the acceptance, having received the same before maturity in the 
usual course of business, and that they held a good title to the 
instrument, unless the defendant could show that they had 
notice of such facts as were sufficient to impeach the title 
between the antecedent parties, or that the consideration of the 
instrument was illegal, or that it was fraudulent in its incep-
tion, or that it had been lost or stolen before it came to their 
possession. Swift v. Tyson, 16 Pet. 15.

Due delivery of the executed draft to the contractor indorsed 
in blank is admitted ; but the theory of the defendant is that 
the contractor received it merely as security that the sub-con-
tractors would perform their contract, and that the contractor 
caused it to be discounted without authority. Neither illegal-
ity of consideration nor fraud in the.inception of the instrument 
is charged or pretended; nor is it alleged that the acceptance 
had been lost or stolen before the plaintiffs received it for dis-
count. Instead of that, the theory of the defendant assumes 
that the contractor became the lawful holder of the acceptance 
indorsed in blank for the specified purpose, which is an implied 
admission that the acceptance was one of a class of commercial 
instruments which may be transferred by delivery.

Suppose that is so, still it is insisted by the defendant that 
evidence is admissible in such a case to show that the first 

Oder under such circumstances appropriated the acceptance 
th USe °# 61 ^an f°r it was delivered to him, and 
th i^i°° SUC^ a misappropriation is sufficient to impeach 
ne title of a subsequent holder for value, even though it came 

business ^°SSess^on be^ore maturity in the usual course of
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Where the supposed defect or infirmity in the title of the 
instrument appears on its face at the time of the transfer, the 
question, whether the party who took it had notice or not, is, in 
general, a question of construction, and must be determined by 
the court as matter of law. Andrews v. Pond, 13 Pet. 65; 
Fowler v. Brantly, 14 id. 318; Brown v. Davis, 3 T. R. 86.

But it is a very different matter when it is proposed to im-
peach the title of a holder for value by proof of any facts and 
circumstances outside of the instrument itself. He is then to 
be affected, if at all, by what has occurred between other par-
ties, and he may well claim exemption from any consequences 
flowing from their acts, unless it be first shown that he had 
knowledge of such facts and circumstances at the time the 
transfer was made. Nothing less than proof of that character 
can meet the exigencies of such a defence, if it be true that a 
party who acquires commercial paper for value in the usual 
course of business may, if it was acquired before maturity and 
without notice of any defect in the title, hold it free of all 
equities between the antecedent parties to the instrument.

Indorsees of negotiable bills of exchange and promissory 
notes enjoyed the benefit of that rule for ages before any at-
tempt was made to annex any qualification to it, unless it ap-
peared that the consideration was illegal, or that the instrument 
was fraudulent in its inception, or that it had been lost or 
stolen before it came to the possession of the holder. Hinton s 
Case, 2 Show. 247 ; Anonymous, 1 Salk. 126; Miller n . Race, 
1 Burr. 462; Grant v. Vaughan, 3 id. 1516 ; Peacock v. Rhodes, 
2 Doug. 633 ; Lawson v. Weston, 4 Esp. 56.

Attempt was subsequently made to qualify that right of a 
bona fide holder, and to establish the rule, that if the indorser 
of the instrument had no valid title to the same, and that sue 
facts and circumstances were known to the indorsee at the time 
of the transfer as would have caused a person of ordinary pr 
dence to suspect that the indorser had no right to trans er 
instrument or to use the same for his own benefit, t , en 
holder, as against the acceptor or maker, is not entit e 
recover. Gill n . Cubitt, 3 B. & C. 466.

Though the modified rule was never satisfactory, ye I 1 
be admitted that it was followed for a time in many jun 
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tions. But it is unnecessary to discuss that topic, as the case 
referred to has been distinctly overruled in the tribunal where 
it was decided, and has not been considered an authority there 
for more than forty years. Goodman v. Harvey, 4 Ad. & E. 
870.

Abundant authority for that proposition is found in the cases 
already cited, and Mr. Chitty says that the old rule of law, 
that the holder of bills of exchange, indorsed in blank and 
transferable by delivery, can give a title which he does not pos-
sess to a person taking the same bona fide for value, is again 
re-established in its fullest extent. Chitty on Bills (12th ed.), 
257.

Speaking upon that subject, the Supreme Court of Massa-
chusetts said that it was once held that the holder of a bill of 
exchange or promissory note fraudulently put in circulation 
must show that he had used due and reasonable caution in tak- 
iug it; but the court proceeds to say that it has since been 
definitively adjudged that if he took the instrument in good faith 
he is entitled to recover on it, and that even gross negligence 
is not tantamount to fraud, though it may be given in evidence 
as tending to prove that charge, that the burden of proving 
good faith is all the burden which the law imposes on such a 
holder. Worcester Bank v. Dorchester Bank, 10 Cush. (Mass.)

.Conclusive support to that conclusion is found in the author-
ities which the court cite for that purpose, among which are the 
following: Goodman v. Harvey, 4 Ad. & E. 870; Arbouin v. 
Anderson, 1 Ad. & E. n . s . 504. We must hold, said Lord Den-
man, in the case last cited, that the owner of a bill of exchange is 
entitled to recover upon it if he has come by it honestly, and 
t at that, fact is implied prima facie by possession; that, to 
meet the inference so raised, fraud, felony, or some such matter, 
must be proved. Smith v. Sac County, 11 Wall. 146.

nstruments of the kind are intended for circulation, and 
aw, Ch. J., says that the law is so framed to give confidence 

security to.those who receive them, for valuable considera- 
n, m t e ordinary course of business, when payable to bearer 

h • ^an^’ so as be transferable by delivery ; and
that, in general, a party taking such an instrument 
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under such circumstances has only to look to the credit of the 
parties to it, and the regularity and genuineness of the signa-
tures and indorsements. So that if such a bill or note be made 
without consideration, or be lost or stolen and afterwards be 
negotiated for a valuable consideration, in the usual course of 
business, to one who has no knowledge of those facts, his title 
is good, and he shall be entitled to receive the amount. Wheeler 
v. Guild, 20 Pick. (Mass.) 350.

Title and possession in such a case are, in general, considered 
one and inseparable, and it will be presumed that a party thus 
in possession of such an instrument holds it for value until the 
contrary appears, and the burden of proof is on the party 
impeaching his title. Collins v. Martin, 1 B. & P. 648; Bank 
v. Hoge, 35 N. Y. 68; Phelan v. Moss, 67 Penn. St. 63; 
Raphael v. Bank, 17 C. B. 171.

In order to defeat the rights of a bona fide holder for value 
of a promissory note, which it is claimed was procured by 
fraud, it must be shown, either directly or by circumstances, 
that he had notice of such infirmity.

Proof of such facts and circumstances as would have put a 
reasonable mail upon inquiry in relation thereto are not suffi*- 
cient to constitute a defence to a suit by the holder. Lake v. 
Reed, 29 Iowa, 359.; Gage n . Sharp, 24 id. 15.

Adjudged cases to support those propositions are very numer-
ous, and it is equally well settled that where a negotiable bill 
or note is given in evidence duly indorsed, the legal presump-
tion is that such indorsement was made at the date of the 
instrument, or at least antecedently to its becoming due, 
and the rule is, that if the defendant would avail himself of 
any defence not open to him, unless the bill or note was nego-
tiated after it was dishonored, it is incumbent on him to show 
that the indorsement was in fact made after the instrument 
was overdue. Ranger v. Cary, 1 Met. (Mass.) 373 ; Noxon v. 
De Wolf, 10 Gray (Mass.), 347.

Actual possession of a negotiable instrument, paya e 
bearer or indorsed in blank, is plenary evidence of title in 
holder “ until other evidence is produced to control it, u 
to an action on the same “the defendant pleads that it 
illegal in its inception, and that the plaintiff took it wit 
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value, the illegality being proved, the onus is cast upon the 
plaintiff to prove that he gave value.” Smith v. Braine, 
16 Ad. & E. N. s. 250; Bailey v. Bidwell, 13 Mee. & W. 73.

Proof of gross negligence is not sufficient to overcome the 
prima facie presumption of title arising from possession; but if 
it be alleged and proved that the instrument had its inception 
in illegality or fraud, a presumption arises from that proof 
that the plaintiff took it without value, or, in other words, it 
so far shifts the burden of proof, that, unless the plaintiff gives 
satisfactory evidence that he gave value for the same, the 
defence will prevail. Bitch v. Jones, 5 El. & Bl. 246; Harvey 
v. Towers, 6 Hurls. & Gord. 660.

Where there are circumstances, in the nature of fraud or 
illegality, which can properly be left to the jury, proof of those 
circumstances by the defendant will cast on the plaintiff the 
onus of showing that he gave value for the bill or note. Hall 
n . Featherstone, 3 id. 287; Mills v. Barber, 1 Mee. & W. 432.

Negotiable instruments are expressed to be for value, and, 
if payable to bearer or indorsed in blank, they pass by delivery 
from hand to hand, clothed with that presumption; nor is that 
presumption overcome, where the suit is in the name of a sub-
sequent holder, by proof that the indorsement was for the 
accommodation of the maker.

If it appears that the bill or note was obtained by fraud, or 
that it had been stolen before it came to the possession of the 
holder, then the presumption may arise that the holder did 
not pay full consideration for it, because in such a case it is 
probable that the person obtaining the instrument would pass 
it away for less than its full value. But where there is only 
t e simple fact that it was an accommodation bill or note, 
t en the inference is that the holder did give value for it, 

ecause that was the very object for which the instrument was 
given. Percival v. Frampton, 2 Cromp., M. & R. 183 ; Seybel 
v. Bank, 54 N. Y. 291.

ecided. cases, almost without number, support that proposi- 
1 n°^e or is founded in fraud, or was fraudu-

° ^ained and put in circulation, the indorsee must prove 
m 7 e va^ue f°r it before he can recover the amount.

v. orrill, 1 Allen (Mass.), 528; Maither v. Maidstone, 
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1 C. B. N. s . 287; Sistermans v. Fields 9 Gray (Mass.), 337; 
Brush v. Scribner, 11 Conn. 390.

Tested by these several considerations, it is clear that there 
is no error in the record. Judgment affirmed.

Forb es  v . Grac ey .

1. Although the title to mineral lands may remain in the United States, the ores, 
when dug or detached from the lands under a mining claim, are free from 
any lien, claim, or title of the United States, and, becoming personal prop-
erty, are, as such, subject to State taxation in like manner as other personal 
property.

2. The words “ mines or mining claims ” in the sixth section of the act of the 
legislature of Nevada of Feb. 28, 1871, imposing a tax upon such ores, and 
making it “ a lien on the mines or mining claims from which the ores or 
minerals bearing gold or silver are extracted for reduction,” were evidently 
intended to distinguish between cases in which the miner is the owner of 
the soil, and therefore has a perfect title to the mine, and those in which he 
works under a mining claim, the title to the land remaining in the United 
States. In the first case, the tax is a valid lien on the mine itself; but in the 
second, only upon his possessory right, under existing laws and regulations, 
to work and explore the mine.

8. Such a claim is property in the fullest sense of the word. It is subject to a 
lien for taxes, and may be sold for the non-payment of them, without infring-
ing the title of the United States.

Appe al  from the Circuit Court of the United States for the
District of Nevada.

The case is stated in the opinion of the court.
Submitted on printed' arguments by Mr. Hall McAllister for 

the appellant, and by Mr. JK B. F. Deal for the appellee.

Mr . Justi ce  Mille r  delivered the opinion of the court.
This was a suit brought by appellant to enjoin the collector 

of taxes for Story County, Nevada, from collecting a tax im 
posed by the law of that State upon the property of the . on 
solidated Virginia Mining Company, the appellant being 
stockholder in the company and an alien subject of the Quee 
of Great Britain. The tax is, by the State statute, impose 
upon the proceeds of the mine worked by the corporation, 
is resisted on the ground that the title to the land from w 
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the mineral is taken is in the United States, and is not for that 
reason liable to State taxation.

The case is prepared and submitted to us on printed argu-
ments in the very last days of the term, and we are urged to 
decide it on the ground that it involves a question of vast in-
terest to all the mining operations in the Pacific States, and is 
of vital importance to the State of Nevada, as it affects her 
largest source of revenue. In view of its importance we should 
postpone the decision until next term, if the questions presented 
were either doubtful or difficult of solution. We think a very 
few words — all we can give to the subject at this late day — 
will show that it is neither.

It is very true that Congress has, by statutes and by tacit 
consent, permitted individuals and corporations to dig out and 
convert to their own use the ores containing the precious metals 
which are found in the lands belonging to the government, 
without exacting or receiving any compensation for those ores, 
and without requiring the miner to buy or pay for the land. 
It has gone further, and recognized the possessory rights of 
these miners, as ascertained among themselves by the rules 
which have become the laws of the mining districts as regards 
mining claims. See Revised Statutes, title xxxii. chap. 6, 
sects. 2318-2352. But in doing this it has not parted with the 
title to the land, except in cases where the land has been sold 
in accordance with the provisions of the law on that subject. 
If the tax of the State of Nevada is, in point of fact, levied on 
this property-right of the United States, we are bound by our 
previous decisions and by sound principle to hold that it is void, 
f, on the other hand, it is levied on property of the miner, and 

may be collected without affecting or embarrassing the title of 
t e United States to property which belongs to that govern-
ment, then there is no ground for interference with the pro-
cesses of the State in its collection. A few extracts from the 
s a ute of Nevada, showing the nature and character of the 
p perty oil which the contested tax is imposed, and the man- 
ner of its enforcement and collection, will enable us to decide

er it belongs to the one or the other of these classes. We 
copy here the important sections of the act of Feb. 28, 1871, 
imposing this tax : —
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“ Sec tion  1. All ores, tailings, and mineral-bearing material of 
whatever character shall be assessed for purposes of taxation for 
State and county purposes in the following manner: From the gross 
yield, return, or value of all ores, tailings, or mineral-bearing mate-
rial of whatever character, there shall be deducted the actual cost 
of. extracting said ores as minerals from the mine, the actual cost of 
saving said tailings, the actual cost of transportation of said ores, 
mineral-bearing material, or tailings to the place of reduction or 
sale, and the actual cost of such reduction or sale, and the re-
mainder shall be deemed the net proceeds, and shall be assessed 
and taxed as provided for in this act: Provided, that in no case 
whatsoever shall the whole amount of deductions allowed to be 
made in this section from the gross yield, return, or value of said 
ore, mineral-bearing material, or tailings exceed the percentage 
of gross yield, value, or return of such ore, mineral, or tailings, as 
hereinafter specified ; on all ores, tailings, or mineral-bearing mate-
rial the gross yield or value of which is $12 per ton or less, the 
whole amount of deductions shall not exceed ninety per cent of 
such gross yield, return, or value; on all ores, tailings, or mineral-
bearing material, the gross yield, value, or returns of which is over 
$12 and under $30 per ton, the whole amount of deductions shall 
not exceed eighty per cent of such gross yield, value, or return; 
on all ores, tailings, or mineral-bearing material, the gross yield, 
return, or value of which is over $30 and less than $100 per ton, 
the whole amount of deductions shall not exceed sixty per cent 
of such gross yield, value, or return; on all ores, tailings, or mineral-
bearing material, the gross yield, return, or value of which is $100 
per ton or over, the whole amount of deductions shall not exceed 
fifty per cent of such gross yield, return, or value: Provided, 
that an additional exemption of $15 per ton may be allowed on 
all ores, tailings, or minerals worked by the Freiburg process.

« Sect . 2. It shall be the duty of the several county assessors 
within this State to compare and complete quarterly, on or before 
the second Monday in February, May, August, and November, in 
each year, a tax list or assessment roll of the proceeds of the mines, 
alphabetically arranged, in a book furnished them by the boaid o 
county commissioners for that purpose, in which book shall be hste 
or assessed the proceeds of all mines in their respective counties, as 
provided in this act.” . . f

“ Sect . 6. Every tax levied under the authority or provision 
this act on the proceeds of the mines is hereby made a lien on t 
mines or mining claims from which ores or minerals bearing go 



Oct. 1876.] Forbe s v . Gracey . 765

or silver, or either or any other valuable metal, is extracted for re-
duction, which lien shall attach on the first days of January, April, 
July, and October of each year, for the quarter year commencing 
on those days respectively; and shall not be satisfied or removed 
until the taxes, as provided in this act, on the proceeds of the mines, 
are all paid, or'the title to said mines or mining claim is absolutely 
vested in a purchaser, under a sale for the taxes levied on the pro-
ceeds of such mines or mining claims.”

“ Sect . 10. The collection of the tax authorized to be levied 
under this act shall be enforced in the same manner in which the 
tax on any other kind of personal property is enforced and col-
lected.”

What is this manner of enforcement is to be found in sect. 
110 of a previous statute, which reads as follows: —

“ At any time while the assessment roll of any quarter is in the 
hands of the assessor for collection, the assessor may seize upon the 
personal property, or so much thereof as may be sufficient to satisfy 
the taxes and costs, of any person, firm, corporation, association, or 
company who shall neglect or refuse to pay such taxes for one week 
after such demand of the assessor or his deputy, and shall post a 
notice of such seizure, with a description of the property, and the 
time and place whereon it will be sold, in three public places in the 
township or precinct where it is seized, and shall, at the expiration 
of five days, proceed to sell at public auction, at the time and place 
mentioned in the notice, to the highest bidder for cash, a sufficient 
quantity of such property to pay the taxes and costs incurred.”

From the first section of the statute we ascertain what it is 
that is taxed ; namely, all the ores, tailings, or mineral-bearing 
material of whatever character, after deducting the actual cost 
of extracting said ores as mineral from the mines, and other 
expenses, such as transporting them to the place of reduction, &c.

From this it is clear that it is the ore after it has been sepa-
rated from the bed in which it is found, and its proceeds and 
products, which are taxed, and not the ore or mineral in the 
earth. Indeed, this latter idea is not advanced by any one, and 
it would be preposterous.

As we construe the statutes of the United States and the 
recognized rule of the government on this subject, the moment 
this ore becomes detached from the soil in which it is embedded 
it becomes personal property, the ownership of which is in the 
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man whose labor, capital, and skill has discovered and devel-
oped the mine and extracted the ore or other mineral product. 
It is then free from any lien, claim, or title of the United 
States, and is rightfully subject to taxation by the State as any 
other personal property is.

The truth of this proposition is too obvious to need or admit 
of illustration or elaboration, and, as we have already said, the 
pressure of business does not admit of it.

In regard to the taxing of this personal property, and the 
mode of collecting it by sale as provided in the section last 
cited, it does not seem to us that there can be any reasonable 
ground for asserting that the United States has any interest 
in the tax or in the sale of the property taxed. It is, how-
ever, urged with more show of reason that sect. 6, which 
makes this tax “ a lien on the mines or mining claims from 
which the ores or minerals bearing gold or silver are ex-
tracted for reduction,” is an interference with the right of 
property of the government in the lands in which the mineral 
remains are extracted.

An examination of the language we have quoted will show 
that it was carefully prepared to avoid this objection, and we 
think it does.

The use of the words “ mines or mining claims ” is evidently 
intended to distinguish between the cases in which the miner 
is the owner of the soil, and therefore has perfect title to the 
mine, and those in which the miner does not have title to 
the soil, but works the mine under what is well known in the 
mining districts, and what is, as we have said, recognized by 
the act of Congress, as a mining claim. In the first case, the 
statute makes the tax a lien on the mine, because the title to 
the mine is in the person who owes and should pay the tax. 
In the other, the tax is a lien only on the claim of the miner, 
that is, on his possessory right to explore and work the mine 
under the existing laws and regulations on the subject.

In the former case, of course, the United States has no 
interest to be protected, and the State is at liberty to declare 
and enforce such a lien for her taxes. In the latter, also, 
such right as the mining laws allow and as Congress conce es 
to develop and work the mines, is property in the miner, an 
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property of great value. That it is so, is shown most clearly 
by the conduct of the mining corporation in whose interest 
this suit is brought, which, for the purpose of evading this 
tax, permits its investment in this mine, said to be worth 
from fifty to a hundred millions of dollars, to rest on this 
claim, this mere possessory right, when it could, at a ridicu-
lously small sum compared to the value of the mine, obtain the 
government’s title to the entire land, soil, mineral, and all. 
Those claims are the subject of bargain and sale, and constitute 
very largely the wealth of the Pacific coast States. They are 
property in the fullest sense of the word, and their ownership, 
transfer, and use are governed by a well-defined code or codes 
of law, and are recognized by the States and the Federal govern-
ment. This claim may be sold, transferred, mortgaged, and 
inherited, without infringing the title of the United States. 
Why may it not also be made subject to a lien for taxes, and 
the claim, such as it is, recognized by statute, be sold to en-
force the lien ? We see nothing in principle or in any interest 
which the United States has in the land to prevent it.

We are of opinion that the decree of the Circuit Court dis-
missing the bill of appellant on demurrer was right. It is, 
therefore, Affirmed.

Mr . Jus tice  Field  took no part in the decision of this case.

Lippincot t  v . Mitc hel l .

A conveyance of lands in Alabama to a married woman, “ to have and to hold 
to the sole and proper use, benefit, and behoof of her, her heirs and assigns 
for ever,” vests in her, under the laws of that State, a statutory separate 
estate ; and a mortgage of the lands, executed by her and her husband to 
secure the payment of his debts, is void.

Appe al  from the Circuit Court of the United States for the 
Southern District of Alabama.

The case is stated in the opinion of the court.
^[r. J. Hubley Ashton for the appellant.
^ir. Percy Walker for the appellee.
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Mr . Jus tic e Sway ne  delivered the opinion of the court.
This case is brought here by appeal from the Circuit Court of 

the United States for the Southern District of Alabama. It 
depends for its determination upon a branch of the local law of 
real property. The question involved relates to the separate 
estates of married women. The facts are undisputed. The prem-
ises in question were conveyed to the appellee, Nannie C. 
Mitchell, by deed duly executed, bearing date on the nineteenth 
day of March, 1868.

On the 17th of February, 1869, Nannie C. Mitchell and J. C. 
Mitchell, her husband, mortgaged the premises to the appel-
lants, J. B. Lippincott & Company, to secure the payment of 
certain liabilities therein described. The instrument contained 
a power of sale. The mortgagees advertised the property to be 
sold pursuant to the power. She thereupon filed this bill to 
enjoin the sale, upon the ground that under the law of Alabama 
she was incompetent thus to incumber the property, and that 
the mortgage was, therefore, void.

The Circuit Court decreed a perpetual injunction. The 
mortgagees thereupon removed the case to this court by appeal.

The Code of Alabama, art. 3, sect. 2371, declares that “ all 
the property of the wife, held by her previous to the marriage, 
or which she may become entitled to after the marriage in any 
manner, is the separate property of the wife, and is not subject 
to the payment of the debts of the husband.”

Prior to the judgment of the Supreme Court of the State in 
1869, in Molton v. Martin, 43 Ala. 651, it was the settled law 
in that State that there were two distinct kinds of sepaiate 
estates, — one designated equitable, and the other statutory. 
With respect to the former, the rule was that it was wholly in 
dependent of the statute. It was as if the statute did not exist. 
The rights of the husband were excluded, but the powers of the 
wife might be defined and limited by the instrument conveying 
it as was deemed proper by those concerned. If no limitation 
was imposed, they were regulated by the general rules of equity 
jurisprudence upon the subject. According to those rules, w ere 
there was no restriction, she was in effect &feme sole as to sue 
property. She could incumber or dispose of it at pleas 
The income belonged to her, and she was not bound to cont 
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ute out of it any thing for the support or benefit of the husband’s 
family. M. Church v. Jacques, 3 Johns. (N. Y.) Ch. 77 ; Grun v. 
Samuels, 33 Ala. 201; 2 Story’s Eq., sects. 1392, 1393.

She stood, with respect to such property, in the same relation 
to the husband as if it belonged to a stranger. She had, there-
fore, the same capacity as any other person who might be the 
owner to mortgage it for his debts. The creation of such con-
ventional estates was sustained, because there was nothing in 
them contrary to law or public policy. The parties concerned 
were, therefore, permitted to contract as they pleased.

But where no such separate estate existed with respect to 
property owned by the wife at the time of the marriage, or ac-
quired subsequently, the statute interposed and created a sepa-
rate estate in her behalf, with such incidents and attributes as 
the legislature saw fit to prescribe. Among these were the 
right of the husband to control the property and receive the 
income without accounting for it, and the liability of the estate 
for articles of support and comfort procured for the use of the 
family suitable to its condition in life, for which the husband 
would have been liable according to the common law. If he 
survived her, and she died intestate, he was entitled, as distrib-
utee, to one-half of her personalty, and to the use and enjoy-
ment of her real estate for life. If she survived him, the value 
of her separate estate was deducted from her distributive share 
of his personalty and her dower. But she could not mortgage 
the estate for her husband’s benefit, and such mortgages were of 
no validity.

The judgment of the court in Motion v. Martin, supra, and 
in Glen v. Glen, 47 Ala. 204, and in Dennichand v. Berry, 
48 id. 591, the two latter following and controlled by the 
former, abolished the distinction between the two classes of 
separate estates, and brought all such equitable estates, except 
where the legal title was vested in a trustee, within the 
statute.

It followed as a consequence that the wife could no more 
mortgage an equitable than a statutory separate estate for the 

us and s benefit, and that all such mortgages were void, by 
reason of her disability in both cases.

Such was the state of the law when the present case was
VOL. iv. 49
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decided by the Circuit Court. The conclusion reached was 
inevitable, whether the separate estate of the wife belonged to 
one class or the other, the question then being immaterial in 
the jurisprudence of the State. The result, as to the point 
under consideration, was necessarily the same in both cases.

The subject again came under the consideration of the 
Supreme Court of the State in 1875, in Short v. Battle, 52 Ala. 
456. It was ably and elaborately examined. The court unani-
mously overruled the cases of Molton v. Martin, Glen v. Glen, 
and Denn^chand n . Berry. The pre-existing state of the law 
was re-asserted and re-established. The statute was construed 
as it was construed before Molton v. Martin and the subsequent 
cases in harmony with that case were determined.

This construction is a rule of property of the State, and we 
are as much bound by it as if it were a part of the statute. 
It is our duty to apply the law of the State as if we were sit-
ing there as a local court, and this case were' before us as such 
a tribunal. Leffingwell v. Warren, 2 Black, 579; Olcott v. 
Bynum, 17 Wall. 44.

We are thus brought to the examination of the question 
whether the estate to which this litigation relates belongs to 
the equitable or to the statutory class. If to the latter, the 
decree of the Circuit Court is correct; if to the former, it must 
be reversed.

No particular words or phrases are necessary to create an 
equitable separate estate. The court will examine the whole 
instrument, and look rather to the intent manifested than to 
the language employed. The creative intent must clear y 
appear. Doubts are resolved in favor of the husband s manta 
rights. Bish. Law of Married Women, sect. 824. In Shorty 
Battle, supra, the Supreme Court of the State laid down t is 
rule: “ Where the intent to exclude the marital rights of the 
husband is doubtful or equivocal, or rests on speculation, the 
statute intervenes, and fixes the character of the estate 
the separate statutory estate of the wife. .

The deed here in question purports on its face to be exe-
cuted by “ Huriosco Austill, trustee for Mrs. Mary • 
shall,” recites that the sale and conveyance were made pursuai 
to her written request, and then proceeds:
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“Now, know all men by these presents, that I, Huriosco Austill, 
as trustee, as aforesaid, for and in consideration of the sum of 
$4,600, lawful money of the United States, to me in hand paid by 
Nannie C. Mitchell at and before the ensealing and delivery of 
these presents, the receipt whereof is hereby acknowledged, and 
the said Nannie C. Mitchell, her heirs, executors, and adminis-
trators for ever, released and discharged from the same, have 
granted, bargained, sold, aliened, remised, released, enfeoffed, con-
veyed, and confirmed, and by these presents do grant, bargain, sell, 
alien, remise, release, enfeoff, convey, and confirm, to the said 
Nannie C. Mitchell, her heirs and assigns for ever, all and singular 
that certain lot of land situate, lying, and being in the city of 
Mobile, and described as follows, to wit: —

“ Together with the tenements, hereditaments, rights, members, 
privileges, and appurtenances unto the above-mentioned premises 
belonging or in any way appertaining: to have and to hold the 
above-granted and described premises with the appurtenances 
unto the said Nannie C. Mitchell, her heirs and assigns, to the sole 
and proper use, benefit, and behoof of the said Nannie C. Mitchell, 
her heirs and assigns for ever.”

If it were intended by this deed to give the wife a separate 
estate, it is remarkable that in the mass of redundant verbiage 
employed no words clearly apt for that purpose are to be 
found. It is remarkable, if such an intent existed, that the 
phrase, “for her separate use,” or “for her exclusive use,” or 
“free from the control of her present or any future husband,” 
or pome equivalent for one of them, was not inserted. The omis-
sion can only be accounted for upon the hypothesis that the idea 
of a separate estate was not in the mind of either of the parties, 
and that hence no instruction upon the subject was given to 
the draftsman of the deed. There is nothing in the record to 
warrant the belief that the purchase and conveyance were not 
intended to be such a transaction in the ordinary way, without 
securing to the grantee any special rights touching the prop- 
erty, or any right other than that of the ownership in fee-
simple.

onty part of the deed which gives a shadow of support 
o t e proposition of the appellants is the language of the 

habendum.
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The same language is to be found in many precedents in 
books of forms, where, certainly, there was no purpose to create 
a separate estate. Thus, in Oliver on Conveyancing, an 
American work, in the form of- a deed by an administrator, 
p. 290, the habendum is, “ To have and to hold the same to the 
said J. C. and W. W., their heirs and assigns, to their sole use 
and behoof for ever.” So, in the form of a deed to a corpora-
tion, id. 279, “ To have and to hold the same, with the appur-
tenances thereof, to the said corporation and their assigns, to 
their sole use and behoof for ever.” Instances to the same 
effect in other like works might be largely multiplied.

Such was also the ancient English form of the habendum, 
except that the term “ only ” was used instead of “ sole.”

In Lilly’s Practical Conveyancer, published in 1719, in the 
form of a release in fee, the habendum is, “ To have and to hold 
the said,” &c., “ to the only proper use and behoof of the said 
C. C., his heirs and assigns for ever.” And such is the modern 
English form. Thus, in the form of a deed of feoffment, in 
4 Blythewood, 130, the habendum is, “ To have and to hold 
the said close,” &c., “ to the only proper use of the said 
[feoffee], his heirs and assigns for ever.”

We have examined the cases upon the subject, referred to by 
the learned counsel for the appellants, and many others, both 
the English and American. Some of them go to a very ex-
treme length in one direction, and some in the other. Not a 
few of them are in irreconcilable conflict. To examine and 
discuss them in detail would unnecessarily prolong this opinion, 
and could serve no useful purpose. We therefore forbear to 
remark further in regard to them.

Without the aid of the rule of doubt recognized by all the 
authorities upon the subject, we have no difficulty in coming 
to the conclusion that the deed of Austill cannot be held to 
have vested in the grantee a separate estate, or any ot er 
estate than a fee-simple. When she executed the mortgage, 
she had, therefore, a statutory separate estate. Hence 
mortgage was void. Decree affirme

Mr . Justi ce  Strong  dissented.
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Hoga n  v . Kurt z .

1. The act of Congress, approved June 1, 1870 (16 Stat. 146), abolishing all fic-
tions in ejectment within the District of Columbia, does not abolish that 
action, nor convert it into a writ of right.

2. Uninterrupted, open, visible, exclusive, and notorious adverse possession by the 
defendant, under a claim of title for twenty years, is a good defence, unless 
the other party is within some one of the exceptions contained in the Stat-
ute of Limitations ; and proof of such possession is admissible under the 
general issue.

8. The Statute of Limitations, when it begins to run, will not be arrested by any 
subsequent disability ; and a party, claiming the benefit of its exceptions, can 
only avail himself of the disability which existed when the right of action 
first accrued.

4. This action of ejectment was brought more than three years after the passage 
of the act of March 8, 1865, the second section whereof (13 Stat. 532) abro-
gated all exceptions in favor of parties beyond the District of Columbia, 
which, under then existing laws, might be replied or relied on in any action 
or proceeding brought in said District, with a saving as to actions then pend-
ing, or which might be brought within three years thereafter. The excep-
tion of those laws in favor of such of the grantors of the plaintiff as were 
foreigners and lived beyond seas was no longer in force.

Err or  to the Supreme Court of the District of Columbia. 
The case is stated in the opinion of the court.
Mr. Enoch Totten for the plaintiffs in error.
Mr. J. I). McPherson and Mr.. G-eorge F. Appleby for the 

defendant in error.

Mr . Just ice  Clif fo rd  delivered the opinion of the court.
Fictions in pleading in actions of ejectment in the courts of 

this District are abolished, and the provision is, that “ all actions 
for the recovery of real estate in the District shall be commenced 
in the name of the real party in interest, and against the party 
claiming to own or be possessed ” of the same. 16 Stat. 146.

Certain described parts of lot numbered 17, in square 377, ac-
cording to the recorded plat of the city, were, on the 11th of June, 

70, in the possession of the defendant; and it appears that the 
ain^®s’ Maiming to own the premises, sued the defendant on 

that day to recover the same, alleging that they, on the 12th of 
c^° er previous, were lawfully possessed of the premises, and 
at the defendant then and there unlawfully entered the 

premises and ejected the plaintiffs therefrom, and that she has 
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ever since and now does unlawfully detain the same, claiming 
both the property and the right to possess the same.

Service was made ; and the defendant appeared and filed two 
pleas: 1. That she is not guilty in manner and form alleged in the 
declaration. 2. That the lot of land described is, and was at 
the time alleged, the property of the defendant, and that being 
justly entitled to the possession thereof she lawfully entered 
into the premises.

Issue was duly joined by the plaintiffs; and the parties sub-
sequently went to trial, which resulted in a verdict and final 
judgment for the defendant. Exceptions were filed by the 
plaintiffs, and they sued out the present writ of error.

Six errors are assigned by the plaintiffs, as follows: 1. That 
the action is not barred by the limitation of twenty years, the 
same having been commenced since the act of Congress abolish-
ing fictions in pleading in actions of ejectment. 2. That the 
court erred in admitting evidence to establish adverse possession 
by the defendant, the Statute of Limitations not having been 
pleaded. 3. That the court erred in admitting in evidence the 
record of the former ejectment suit, the same having been com-
menced before fictions in pleading in such suits had been abol-
ished, and because the holding of the testatrix of the defendant 
was in subordination to the heirs. 4. That the court erred in 
admitting parol evidence to show that the first husband of the 
testatrix of the defendant, under whom she claims, was duly 
naturalized. 5. That the court erred in refusing the prayer of 
the plaintiffs, that the Statute of Limitations did not run against 
the four grantors of the plaintiffs who were foreigners, and resi-
dent beyond seas. 6. That the court erred in refusing to give 
the prayer of the plaintiffs, that they must recover the two 
fifths of the property which belonged to their two fema e 
grantors, who, having married in 1845, could not be affecte 
by the Statute of Limitations, it appearing that the second us- 
band of the testatrix disclaimed all title to the premises during 
their coverture.

Exceptions not assigned as error will not be examine .
Prior to the passage of the act abolishing fictions in plea mg 

in actions of ejectment, it is conceded that the limitation 
such cases was twenty years; but the proposition is su mi 
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by the plaintiffs that the act referred to converts the action, 
where it is brought in the name of the real party, into a writ 
of right, and that it extends the limitation to the same period 
as that which is by law allowed for remedies in that form of 
proceeding. Nothing of the kind is found in the language of 
the act, and no authorities are cited in support of the proposi-
tion, or which give it any countenance whatever. Fictions are 
abolished where the pleading is in ejectment; but the action of 
ejectment is not abolished, nor is there any provision in the act 
making any other alteration in the form of the action than that 
it shall be commenced in the name of the real party in interest, 
and against the owner or the party in possession. Jackson on 
Real Actions, 284.

State laws abolishing such fictions sometimes provide what 
the effect of the new provision shall be, and it is settled law 
that the State regulation in that regard is a rule of property 
which the Federal courts must follow. Miles v. Caldwell, 
2 Wall. 43; Blanchard v. Brown, 3 id. 249.

Alterations of the kind, it is usually held, place the final judg-
ment in ejectment upon the same footing as judgments in other 
actions; but there is no trace of authority, either in State legis-
lation or in judicial decision, to show that the provision abolish-
ing such fictions in the action of ejectment converts the action 
into a writ of right, or that the action, when commenced in the 
name of the real party against the owner or the party in pos-
session, falls under any other rule of limitation than the action 
of ejectment when commenced in the old form, unless the stat-
ute abolishing such fictions contains some provision warranting 
such a construction. Barrows v. Kimball, 4 id. 403.

Beyond question, the action is still an action of ejectment, and 
the plaintiff must still recover on the strength of his own title, 
and not on the weakness of that of his adversary. Watts v. 
Lindsey, 7 Wheat. 161; Gilmer n . Poindexter, 10 How. 267.

Evidence to prove adverse possession in an action of eject- 
ment is admissible though the Statute of Limitations is not 
p ea ed in defence. McConnel v. Reed, 4 Scam. 124; Stearns 
on Heal Actions, 241.

Ejectment cannot be maintained, unless it be brought within 
enty years next after the right of entry accrued; and it 
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follows that adverse possession in the defendant for twenty 
years is evidence of title in the possessor, and constitutes a 
good defence to the action. 1 Chitty, Pl. (16th Am. ed.) 213; 
Hallet v. Forest, 8 Ala. 264; Hammond v. Ridgely, 5 Harr. & 
Johns. 151; Jackson v. Brink, 5 Cow. 480; Briggs v. Prosser, 
14 Wend. 227; Jackson v. Harder, 4 Johns. 202.

Adverse possession under a claim of right, if uninterrupted, 
open, visible, and notorious, may be set up in such an action, 
not only as a defence to the cause of action set forth in the 
declaration, but to show the nullity of any conveyance executed 
by any one-.out of possession. Bradstreet v. Huntington, 5 Pet. 
438; Angell on Lim. (6th ed.) 386; 2 Greenl. Evid. (12th ed.), 
sect. 430; Hawk v. Grenseman, 6 G. & R. 21.

Two objections were made to the admissibility of the record 
of the former ejectment suit, as follows : 1. Because the parties 
were fictitious, the suit having been commenced before fictions 
in pleading were abolished in such actions. 2. Because the 
defendant, as the plaintiffs allege, held the premises in subordi-
nation to the title of the heirs-at-law.

Sufficient has already been remarked to show that the first 
objection is without merit, for the reason that the record was 
not offered or admitted as a bar to the present suit, and also 
for the reason that it tended to show that the defendant claimed 
to hold the premises adversely to the heirs; nor is there any 
legal merit in the second objection, as the question whether the 
possession of the defendant was or was not adverse to the heirs 
was plainly a question of fact for the jury, and must be con-
sidered as concluded by the verdict.

By the record, it appears that the testatrix of the defendant 
was twice married; that her first husband immigrated here in 
the year 1794, married here, purchased the lot in question, and 
built a house on it as a family residence; that they never ha 
any children, and that he died in 1828, leaving her surviving 
him ; that she married a second husband, whom she survive , 
and died testate in 1869, devising the property to her sistei, 
the defendant in error. '

Throughout her life, subsequent to the decease of er 
husband, the testatrix held actual, exclusive, continuous, visi $ 
and notorious possession of the property, and the evi enc
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full to the point that the defendant, as her devisee, continued 
so to hold the same from the death of the testatrix to the pres-
ent time. Forty-two years elapsed after the death of the first 
husband of the testatrix before the present suit was commenced, 
the plaintiffs claiming to be collateral heirs or the representa-
tives of collateral heirs.

Where there are no descendants or kindred of the intestate 
to take the estate, the law of descents applicable in the case pro-
vides that the estate “ shall then go to the husband or wife, as 
the case may be.” Spratt v. Spratt, 1 Pet. 343.

Provision is also made by a subsequent statute, that any for-
eigner may, by deed or will to be hereafter made, take and hold 
land within this District in the same manner as if he was a citi-
zen ; “ and the same lands may be conveyed by him, and be 
transmitted to and be inherited by his heirs and relations, as if 
he and they were citizens.” Same v. Same, 1 id. 344.

Beyond doubt, the first husband immigrated here from Ire-
land ; but the record shows that he filed his declaration of inten-
tion to become a citizen July 11, 1801, six years or more after 
he arrived here and settled in this District. Documentary proof 
that he took out his second papers is wanting; and the plaintiffs 
contend that he could not have been naturalized when he pur-
chased the lot in question, because three years from the time 
he filed his declaration of intention had not then elapsed, and 
they refer to the act of the 29th of January, 1795, in support 
of the proposition. 1 Stat. 414.

Tested by that act, the proposition would be correct; but the 
act of the 4th of April, 1802, provides that any alien, who was 
residing within the limits and under the jurisdiction of the 
United States before the 29th of January, 1795, may be admit-
ted to become a citizen on due proof made to some one of the 
courts, previously named, that he has resided two years at least 
within and under Federal jurisdiction, and one year at least 
immediately preceding his application within the State or Ter-
ritory where such court is at the time held. 2 id. 154.

Proceedings of the kind are required to be recorded; but it 
th* • or conceded that the records of such proceedings in

. istnct were destroyed many years ago; and in view of 
ac , and of the long period between the purchase of the 
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property and the other evidence exhibited in the record, the 
court left the question whether the party was or was not nat-
uralized to the jury, and they found the issue in favor of the 
defendant. Seasonable objection was made by the plaintiffs to 
the admissibility of the parol evidence, and they now contend 
that the court erred in admitting secondary evidence to prove 
that that party became a citizen.

Enough appears to show that he possessed every requisite 
qualification to enable him to become a citizen at any time, and 
that he constantly exercised rights belonging to citizens; and, 
in view of the great lapse of time since he acquired the prop-
erty, the court here is clearly of opinion that the assignment of 
error must be overruled.

Suppose that is so, still the plaintiffs contend that the court 
erred in refusing the prayer of the plaintiffs that the Statute of 
Limitations did not run against the four grantors of the plain-
tiffs who were foreigners and residents beyond seas.

Persons beyond seas, it is admitted by the defendant, are 
within the exceptions contained in the Statute of Limitations 
originally applicable in this District. Grant that, still the de-
fendant contends that the case is controlled by the more recent 
act of Congress, which provides that all exceptions in favor of 
parties beyond the District of Columbia, which may, by exist-
ing laws, be replied or relied on in any action or proceeding 
brought in said District, “ are hereby repealed and abrogated, 
with a saving clause for pending actions, and such as should 
be brought within three years from the passage of the act. 
13 Stat. 532.

Passed as that act was five years before the present suit was 
commenced, it is clear that the plaintiffs are not within the 
saving clause, and that the prayer for instruction was properly 
refused.

Two of the grantors were females resident abroad, an t e 
record shows that they were married in 1845; and the plainti s 
contend that the court erred in refusing the prayer of the P 
tiffs that they must recover the two-fifths of the property w ic 
belonged to their two female grantors, who, having been ma 
ried at the time mentioned, could not be affected by the tatu e 

of Limitations.
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Attempt to take their case out of the operation of the rule 
applied to the other four grantors is made upon the ground that 
the second husband of the testatrix disclaimed the title during 
their coverture, but the better opinion is, that his disclaimer did 
not in any manner affect the possession and claim of the wife, 
and such, it would seem, must have been the finding of the jury. 
Concede that, and it follows that the Statute of Limitations com-
menced to run seventeen years before the marriage of the two 
grantors, which brings their-case within the established rule, 
that, when the statute has begun to run, it will continue to run 
without being impeded by any subsequent disability. Angell 
on Lim. (6th ed.), sect. 477 ; Currier v. Gale, 3 Allen, 328; 
Smith v. Clark, 1 Wils. 134; Demorest v. Wynkoop, 3 Johns. 
Ch. 138; Eager v. Com., 4 Mass. 132.

Disabilities which bring a party within the exceptions of the 
statute cannot be piled one upon another, but a party claiming 
the benefit of the exception can only avail himself of the dis-
ability existing when the right of action first accrued. Mercer's 
Lessee v. Selden, 1 How. 37.

Possession of an adverse character, and decidedly hostile to 
the claim of the heirs-at-law, was maintained by the testatrix of 
the defendant for more than forty years, claiming to own the 
premises in her own right; and the court here is inclined to con-
cur with the court below, that the question whether or not her 
first husband was ever naturalized is a matter of no consequence, 
as her possession was not affected by that consideration. No 
such disability attached to the testatrix; and the evidence is 
, eyond dispute, that she was capable of acquiring an interest 
in the premises by any of the methods known to the laws of 
the District.

Abundant proofs are exhibited in the record to show that she 
had been in the possession of the property from the decease of 

r rst husband to the time of her own death, claiming to own 
in her own right, and renting it and using it under a claim 

that it was her own property. Such a possession so evidenced 
gua y affords a presumption that the occupant claims the 

p perty, and where it is adverse, open, visible, and continuous 
or wenty years, it is sufficient evidence of title to toll the real 

owner s right of entry, unless he can prove that he was within 
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some one of the exceptions contained in the Statute of Limita-
tions, even in a jurisdiction where those exceptions are still in 
force.

Better proof to show that persons claiming title to the prem-
ises were notified that her possession was adverse and hostile to 
their claim can hardly be imagined than what is exhibited in 
the case before the court. Thirty years before the present suit 
was commenced, a common-law action of ejectment was insti-
tuted for the same premises, in which the father and the grantors 
of the plaintiffs were described as the lessors of the fictitious 
plaintiff in the suit, and it appears that the suit was defeated 
by the testatrix of the defendant, aided by her second husband, 
then in full life.

Viewed in any light, we are all of the opinion that there is no 
error in the record. Judgment affirmed.

Cochrane  v . Deen er .

1. The powers and jurisdiction of the Supreme Court of the District of Columbia, 
in patent cases, are the same, as well in equity as at law, as those of the 
circuit courts of the United States; and whether a case, involving the valid-
ity or the infringement of letters-patent, shall be first tried at law is a matter 
of discretion and not of jurisdiction.

2. The improvement in processes for manufacturing flour, for which reissued let-
ters-patent No. 5,841 were granted to William F. Cochrane and his assignees, 
April 21, 1874, being a reissue of letters-patent No. 87,317, granted to him 
Jan. 6, 1863, does not consist in using drafts or currents of air, but in the 
process as a whole, comprising the application of the blast, and the carrying 
off the fine impurities whereby the middlings, after being separated from 
the other parts, are purified, preparatory to regrinding.

8. A process may be patentable, irrespective of the particular form of the instru 
mentalities used. If one of the steps of a process be that a certain substance 
is to be reduced to a powder, it may not be at all material what instrument 
or machinery is used to effect that object, whether a hammer, a pestle an 
liiurtar, or a mill. Either may be pointed out; but, if the patent is not con 
fined to that particular tool or machine, the use of the other would be an 
infringement, the general process being the same.

4. A processes a mode of treatment of certain materials to produce a given resu 
It is an act or series of acts, performed upon the subject-matter, to e 
transformed and reduced to a different state or thing. If new and use , 
is just as patentable as a piece of machinery. In the language of t e pa e 
law, it is an art.
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5. The machinery pointed out as suitable to perform the process may or may not 
be new or patentable, whilst the process itself may be altogether new, and 
produce an entirely new result. The process requires that certain things 
should be done with certain substances, and in a certain order; but the tools 
to be used in doing this may be of secondary consequence.

6. The court holds that reissued letters-patent No. 5,841, bearing date April 21, 
1874, for improvements in processes for manufacturing flour; No. 6,080, bear-
ing date Aug. 24, 1870; No. 6,594 and No. 6,595, bearing date Aug. 17,1875, 
for improvements in machines for bolting flour, and issued to William F. 
Cochrane and his assignees,—are valid, and were infringed by the defendants, 
in using machines constructed according to reissued letters-patent No. 5,346, 
bearing date April 1,1873, being a reissue of letters-patent No. 135,958, bear-
ing date Feb. 18, 1878, and granted to Edward P. Welch and his assignees, 
for improvements in middlings-purifiers, and being for improvements upon 
machines patented to Jesse B. Wheeler and Ransom S. Reynolds; but that 
letters-patent No. 87,319 and No. 37,320, bearing date Jan. 6, 1863, issued to 
said Cochrane, for improvements in bolting flour, were not infringed.

Appeal  from the Supreme Court of the District of Columbia. 
The case is stated in the opinion of the court.
Submitted on printed arguments by Mr. Walter S. Cox, Mr. 

Charles F. Blake, and Mr. Rodney Mason for the appellant, and 
by Mr. A. L. Merriman and Mr. Howard C. Cady for the. ap-
pellee.

Mr . Just ice  Brad ley  delivered the opinion of the court.
This is a suit in equity, instituted in the Supreme Court of 

the District of Columbia for injunction and relief against an 
alleged infringement of various patents belonging to the com-
plainants. The bill was dismissed, and the complainants have 
appealed.

The patents sued on are six in number, originally five, granted 
to the appellant Cochrane on the 13th of January, 1863, and 
numbered respectively 37,317, 37,318, 37,319, 37,320, and 
37,321. They all related to an improved method of bolting 
flour, the first being for the general process, and the others for 
improvements in the different parts of the machinery rendered 
necessary in carrying on the process. Three of the original 
patents, Nos. 37,317, 37,318, and 37,321, were surrendered, and 
reissues taken in 1874, which reissues were numbered 5,841, 
6,029, and 6,030, the first being for the process, and the other 
two for portions of the machinery. Reissue 6,029, being in 
place of the original patent numbered 37,321, was also subse-
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quently surrendered, and two new reissued patents substituted 
therefor, numbered 6,594 and 6,595.

The case has been mainly argued on the question of infringe-
ment, the defendants using a bolting apparatus constructed 
according to letters-patent issued to Edward P. Welch in April, 
1873, for improvements upon machines patented to Jesse B. 
Wheeler and Ransom S. Reynolds, which, as well as the pro-
cess employed, they contend, are radically different from the 
apparatus and process of Cochrane.

A preliminary question is raised with regard to the jurisdic-
tion of the court below to hear the case on a bill in equity, 
before a determination of the rights of the parties in an action 
at law.

The powers of the Supreme Court of the District of Colum-
bia in patent cases are the same as those of the circuit courts 
of the United States. See Revised Statutes relating to the 
District of Columbia, sects. 760, 764.

The circuit courts were first invested with equity jurisdiction 
in patent cases by the act of Feb. 15,1819, which declared that 
these courts should have “ original cognizance, as well in equity 
as at law, of all actions, suits, controversies, and cases arising 
under any law of the United States, granting or confirming to 
authors or inventors the exclusive right to their respective 
writings, inventions, and discoveries; and upon any bill in 
equity, filed by any party aggrieved in any such cases, should 
have authority to grant injunctions, according to the course and 
principles of courts of equity,” &c.

This law was substantially re-enacted in the seventeenth sec-
tion of the patent law of July 4,1836, and the fifty-fifth section 
of that of July 8,1870, special powers to assess damages in 
equity cases being also conferred by the latter act.

Before the act of 1819 was passed, the circuit courts had 
cognizance of actions at law brought to recover damages o 
the infringement of patents, but not of suits in equity in 
tion thereto, unless the parties happened to be citizens of ditter- 
ent States. Phillips on Pat. 379; Livingston v. Van Ingen, 
1 Paine, 54; Sullivan n . Redfield, id. 447. _ Under that act 
and the subsequent acts in which it became incorpora e , 
in equity for injunction, discovery, and account have cons 
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been sustained, frequently without any previous action at law. 
As said by Mr. Justice Grier, in a case decided at the circuit, 
“ It is true that, in England, the chancellor will generally not 
grant a final and perpetual injunction in patent cases, when the 
answer denies the validity of the patent, without sending the 
parties to law to have that question decided. But even there 
the rule is not universal: it is a practice founded more on con-
venience than necessity. It always rests in the sound discre-
tion of the court. A trial at law is ordered by a chancellor to 
inform his conscience, not because either party may demand it 
as a right, or that a court of equity is incompetent to judge of 
questions of fact or of legal titles. In the United States, the 
practice is by no means so general as in England.” Goodyear 
v. Day, 2 Wall. Jr. 296. Subsequently, in the case of Sickles 
v. Gloucester Manufacturing Co., 3 id. 196, the same judge 
said: “ The courts of the United States have their jurisdiction 
over controversies of this nature by statute, and do not exercise 
it merely as ancillary to a court of law.” And, after quoting 
the statute, he proceeds: “ Having such original cognizance, 
. . . the courts of the United States do not, in all cases, require 
a verdict at law on the title, before granting a final injunction, 
or concede a right to every party to have every issue as to 
originality or infringement tried by a jury.”

The position of Mr. Justice Grier is undoubtedly true, that 
whether a case shall be first tried at law is a matter of discre-
tion, and not of jurisdiction ; and in this matter the courts of 
the United States, sitting as courts of equity in patent cases, 
are much less disposed than the English courts are to send par-
ties to a jury before assuming to decide upon the merits.

But the counsel for the defendants suggest that the Revised 
Statutes have not preserved in entirety the previous enactments 
on this subject, but have omitted the vesting pf original cogni- 
ance in the circuit courts sitting as courts of equity in patent 

cases. From a careful consideration, however, of all the sec- 
. ons of the Revised Statutes on the subject, we think that no 
intention is evinced to make any change in the law. The orig-
inal enactments are separated into distinct parts, and somewhat 
629 substance of them is retained. By sect.

’ e ciicuit courts are invested with jurisdiction, among 
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other things, “ Ninth, of all suits at law or in equity arising 
under the patent or copyright laws of the United States.” 
And, by sect. 4921, it is declared, that “ the several courts 
vested with jurisdiction of cases arising under the patent laws 
shall have power to grant injunctions according to the course 
and principles of courts of equity,” &c., following precisely the 
language used in the act of 1870, the last previous revision of 
this branch of the law. The grant of jurisdiction is as broad 
and general as it could well be, and the mode of exercising 
it is prescribed in precisely the same terms as in previous 
statutes.

In the present case, we see no special reason for sending the 
case to a court of law or to a jury for trial. There are no such 
issues depending upon the credibility of witnesses, or on the 
intricacy of machinery, as to make the case susceptible of easier 
solution or greater certainty as to the truth before such a tri-
bunal than it admits of when presented to the consideration of 
a chancellor. It would, perhaps, be desirable if all cases of this 
sort could be referred to a commission of intelligent experts 
and practical men to report their opinion thereon, with their 
reasons, for the final action of the court. A proceeding of this 
kind was probably in the mind of Congress in passing the act 
of Feb. 16, 1875, authorizing a reference to a jury of five per-
sons. Neither courts nor ordinary juries are perfectly adapted 
to the investigation of mechanical and scientific questions. T e 
court below, however, exercised its discretion to decide the case 
upon its merits, without the aid of a jury of any sort, and their 
action is not a ground of appeal. If we were convinced, how 
ever, that the case was not properly decided, and could not e 
properly decided without such a reference, we might undou 
edly, in the exercise of our own discretion, remand it to the 
court below for that purpose. But we see nothing in the quo 
tions raised which require that such a course should be a op

The principal patent sued on in this case was grante oi 
21st of April, 1874, being a reissue of a patent grante o 
William F. Cochrane on the 6th of January,. 1863. e 0 
inal patent was numbered 37,317, and the reissue 5, •
alleged invention is for a process in manufacturing'flour., 
patentee, in his specification, says: “ The object o my i 
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tion was to increase the production of the best quality of flour; 
and my improvement consisted in separating from the meal 
first the superfine flour, and then the pulverulent impurities 
mingled with the flour-producing portions of the middlings- 
meal, so as to make ‘ white ’ or ‘ purified ’ middlings, which, 
when reground and rebolted, would yield pure white flour, 
which, when added to the superfine, would improve the quality 
of the flour resulting from their union, instead of deteriorating 
its quality, as had heretofore been the case when the middlings 
flour was mingled with the superfine.” /The process' employed 
for producing the result here indicated is then described. It 
consists in passing the ground meal through a series of bolting-
reels clothed with cloth of progressively finer meshes, which 
pass the superfine flour and retard the escape of the finer and 
lighter impurities; and, at the same time, subjecting the meal 
to blasts or currents of air introduced by hollow perforated 
shafts furnished with pipes so disposed that the force of the 
blast may act close to the surface of the, bolting-cloth; the 
bolting-chest having an opening at the top for the escape of 
the air, and of the finer and lighter particles therewith, through 
a chamber where the particles are arrested, whilst the floor and. 
sides of each compartment of the chest are made close, so as to 
prevent the escape of the air in any other direction than through 
the said opening. /By this means, the superfine flour is separated, 
and the fine and light specks and impurities, which ordinarily 
adhere to the middlings and degrade the flour produced there-
from, are got rid of; and when the middlings are now sepa-
rated from the other portions of the meal, they are white and 
clean, and capable of being reground and rebolted, so as to 
produce superfine flour equal in quality and even superior to 
the first instalment.
. This is the process described ; but the patentee claims that 
it is not limited to any special arrangement of machinery. He 
admits the prior use of currents of air in the interior of the 
reels, introduced by means of hollow, perforated shafts, for the 
puipose of keeping back the speck, and increasing the quantity 

superfine flour ; but not for purifying the middlings prepara- 
ory to regrinding. His improvement, therefore, does not con-

in using drafts and currents of air, but in the process as a 
VOL IV- 50
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whole, comprising the application of the blast, and the carry-
ing off of the fine impurities, whereby the middlings are purified 
preparatory to regrinding after being separated from the other 
parts.

The defendants deny that they use this process. They 
purify the middlings of the flour, as before stated, by means 
of machines constructed according to letters-patent issued to 
Edward P. Welch, in April, 1873, for improvements upon 
machines patented to Jesse B. Wheeler and Ransom S. Rey-
nolds.

In this process, reels are not used for purifying the middlings, 
but a flat and slightly inclined vibrating screen or sieve is used 
for the purpose; over which the ground meal is passed, and 
whilst passing is subjected to currents of air blown through a 
series of pipes situated close underneath the screen; which 
currents pass up through the screen and through an opening at 
the top of the chest into a chamber, carrying with them the 
finer and lighter impurities, whereby the middlings are ren-
dered clean and white, and capable of being reground into 
superfine flour. The bolting-chest is made tight and close on 
all sides except the opening at the top, so that the currents of 
air may be forced to escape by that exit.

Now, except in the use of a flat sieve or screen in place of 
reels, it is difficult to see any substantial difference between 
these two methods. The defendants use, in addition, brushes, 
which revolve on the under side of the screen, so as to keep the 
meshes thereof constantly clean and free; but this is merely 
an addition, which does not affect the identity of the two pio 
cesses in other particulars. We have substantially the same 
method of cleaning the middlings preparatory to regrinding by 
means of currents of air passed through them whilst bein& 
bolted, and whilst being confined in a close chest or chamber, 
said chamber having an opening above for the escape of sai 
currents of air and the impurities with which they become 
loaded. The middlings being thus purified are reground an 
rebolted, producing a superfine flour of superior grade, a new, 
useful, and highly valuable result. . .

The use of a flat screen instead of a revolving reel or 
ing and cleaning the middlings is a mere matter of form. 
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may be an improved form, and, perhaps, patentable as an 
improvement; but it is at most an improvement.

The forcing of the air-currents upward through the screen 
and film of meal carried on it and against the downward fall of 
the meal, instead of forcing them through the bolting-cloth in 
the same direction with the meal, is also a mere matter of 
form, and does not belong to the substance of the process. The 
substantial operation of the currents of air in both cases is to 
take up the light impurities and bear them away on the aggre-
gate current through the open flue, and thus to separate them 
from the middlings. This, too, may be an improvement on 
Cochrane’s method ; but it is only an improvement.

The defendants admit that the process has produced a revo-
lution in the manufacture of flour; but they attribute that 
revolution to their improvements. It may be as they say, that 
it is greatly due to these. But it cannot be seriously denied 
that Cochrane’s invention lies at the bottom of these improve-
ments, is involved in them, and was itself capable of beneficial 
use, and was put to such use. It had all the elements and cir-
cumstances necessary for sustaining the patent, and cannot be 
appropriated by the defendants, even though supplemented by 
and enveloped in very important and material improvements 
of their own.

We do not perceive that the patent of Cogswell and Mc-
Kiernan, if valid at all as against Cochrane (a point which will 
be more fully considered hereafter), affects the question in the 
least. That patent is not at all for the process which Coch-
rane claims. If valid, and if, in using his process, Cochrane is 
obliged to use any device secured to Cogswell and McKiernan, 
it does not detract in the slightest degree from his own patent. 
One invention may include within it many others, and each 
and all may be valid at the same time. This only consequence 
° ° WS’ ea°h inventor is precluded from using inventions 

made and patented prior to his own, except by license from the 
owners thereof. His invention and his patent are equally 

tit ed to protection from infringement, as if they were inde-
pendent of any connection with them.

That a process may be patentable, irrespective of the particu- 
orm of the instrumentalities used, cannot be disputed. If 
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one of the steps of a process be that a certain substance is to be 
reduced to a powder, it may not be at all material what instru-
ment or machinery is used to effect that object, whether a 
hammer, a pestle and mortar, or a mill. Either may be 
pointed out; but if the patent is not confined to that particular 
tool or machine, the use of the others would be an infringe-
ment, the general process being the same. / A process is a 
mode of treatment of certain materials to' produce a given 
result. It is an act, or a series of acts, performed upon the 
subject-matter to be transformed and reduced to a different 
state or thing. If new and useful, it is just as patentable as is 
a piece of machinery. In the language of the patent law, it is 
an art. The machinery pointed out as suitable to perform the 
process may or may not be new or patentable; whilst the pro-
cess itself may be altogether new, and produce an entirely new 
result. The process requires that certain things should be 
done with certain substances, and in a certain order; but the 
tools to be used in doing this may be of secondary consequence.

The machine patents come next to be considered.
As to number 6,030, which is a reissue of the original patent 

number 37,318, the defendants clearly infringe, at least, the last 
claim, which is in these words: “In combination with the 
screen incased in a chest, the perforated blast-pipe and the suc-
tion-pipe, arranged to operate on opposite sides of the screen, 
substantially as set forth.”

As to the patent next in order; namely, the original patent 
number 37,319, which relates specially to the use of what the 
patentee calls the pump for introducing the meal into the chest 
and reels, whilst the valve arrangement used by the defendants 
may be an equivalent in the general combination with the said 
pump described by Cochrane, yet, taken by themselves, as 
separate pieces of machinery, they are not the same, and the 
use of the one is not an infringement of a patent for the other. 
Curtis, sect. 332; Foster v. Moore, 1 Curtis, C. C. 279. or 
can we perceive that the defendants infringe the next patent, 
number 37,320, which is for certain combinations of machinery, 
including the bolting-reels, dead-air chambers therein, s^°^e 
shaft, and reciprocating board for discharging the mea , ’
which it is unnecessary to describe more particularly.
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The two remaining patents, numbered 6,594 and 6,595, being 
reissues of original patent number 37,321, are for combinations 
of essential parts of the machinery required for bolting flour 
and purifying the middlings according to the general process 
described in the first patent. The principal claim of the origi-
nal patent was for the condensing or collecting chamber, 
through which the currents of air, on leaving the bolting-chest, 
make their escape, and where they leave the fine particles with 
which they become loaded. This claim, it is said, was found 
to be too broad, inasmuch as a collecting chamber, somewhat 
similar, had been used in another connection, though not in the 
combinations presented in Cochrane’s' bolting process. The 
original patent, therefore, was surrendered, and the two patents 
now under consideration were issued in place thereof, claiming 
the use of the collecting chamber in combination with the vari-
ous material parts of the bolting apparatus. The reissue, 
number 6,594, contains three claims, and number 6,595, one 
claim.

The first claim of reissue number 6,594 is for the collecting 
chamber (used for the purpose aforesaid) in combination with 
the bolter, air-pipes, and valves for feeding and delivering the 
meal without allowing the air to pass therewith. Now, although 
the defendants use a flat bolter instead of a reel, and use different 
kinds of valves for feeding and delivering the meal without 
allowing the air to pass, yet they employ the combination of 
devices described in this claim. They use the collecting 
chamber for the same purpose as that pointed out in the patent, 
and use it in connection with a bolter, air-pipes, and valves 
for feeding and delivering the meal without allowing the air 
to pass therewith, each effecting the same separate purpose, 
and all combined effecting the same general purpose, which 
t le like parts are intended to accomplish in Cochrane’s bolting 
apparatus. Though some of the corresponding parts of the 
mac inery, designated in this combination, are not the same 
m point of form in the two bolting apparatuses, and, sepa- 
a e y considered, could not be regarded as identical or con- 

yet having the same purpose in the combination, and 
ec mg that purpose in substantially the same manner, they 

are the equivalents of each other in that regard. The claim 
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of the patent is not confined to any particular form of appa-
ratus, but (in regard to the valves, for example) embraces gen-
erally any valves for feeding and delivering the meal without 
allowing the air to pass through. We are of opinion, there-
fore, that the combination here claimed is infringed by the 
apparatus used by the defendants.

It is unnecessary to make a separate examination of the 
other claims embraced in the two patents under consideration. 
They are all susceptible of the same observations which we 
have made with regard to the first claim. In our opinion, the 
defendants do infringe them.

But a question is raised with regard to Cochrane’s priority 
of invention. A patent was granted on the ,12th of June, 
1860, to Mortimer C. Cogswell and John McKiernan for im-
provements in ventilated bolting-chests, which, it is contended, 
antedates and nullifies Cochrane’s apparatus as patented to 
him in the original patent 37,321, and in the two reissues 
thereof before mentioned. This patent (of Cogswell and 
McKiernan) we have examined, and find that it does contain 
five of the elements embraced in those reissues; namely (be-
sides the bolting-chest and bolter, which are always used), it 
contains the perforated air-pipe extending inside of the bolting-
reel, the fan for producing a blast of air therein, and a collect-
ing-chamber for arresting the flour carried off by the blast. 
The purpose was simply to cool the meal and keep the bolting-
cloths dry. The flour which collected in the chamber was 
returned to the chest. The parts contained in this apparatus 
are those which are patented in combination in Cochrane s 
reissue 6,595, which was separated, it is said, from reissue 
6,594 on account of this patent of Cogswell and McKiernan. 
The combinations patented in reissue 6,594 embrace other 
parts not contained in Cogswell and McKiernan s patent; an 
the defendants contend that this reissue is void, as not being 
sustained by the original patent 37,321.

The latter position, we think, is untenable. Cochrane s ap 
paratus, as exhibited in his model, and described in his origina 
patent, and in the series of patents taken out at the same time, 
all having relation to the same general process, and ref erre 
in patent 37,321, contained all the parts which go to make the 
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combination claimed in reissue number 6,594. We see no 
reason, therefore, why such reissue was not properly granted 
to him by the Patent Office, the claim being, in fact, a much 
narrower one than that of the original patent.

The same observations apply to reissue number 6,595. But, 
as to that, as before stated, the particular elements of the com-
bination claimed in it are found in Cogswell and McKiernan’s 
machine; and if this is entitled to the precedency over Coch-
rane’s, reissue number 6,595 is void. He contends that it is 
not entitled to such precedency; but that, in fact, Cogswell 
and McKiernan surreptitiously obtained a patent for his inven-
tion. We have examined the evidence relating to this matter, 
and are satisfied that the improvement claimed by Cochrane 
was his invention; that Cogswell and McKiernan obtained 
their knowledge of it from him; and that there is nothing 
connected with their patent which ought to invalidate the re-
issued patent in question.

A French patent, dated 27th of September, 1860, granted to 
one Perigault, is also referred to as anticipating the combina-
tions in these patents. But it being shown that Cochrane’s 
invention was actually made before that date, the point was 
not pressed in the argument. By the act of 1870, a foreign 
patent, in order to invalidate an American patent, must ante-
date the invention patented.

Our conclusion is, that the patent for the process, being re-
issue number 5,841, and the several reissued patents for com-
binations of mechanical devices, numbered respectively 6,030, 
6,594, and 6,595, are valid patents, and are infringed by the 
defendants ; and that the other two patents named in the bill 
of complaint, numbered respectively 37,319 and 37,320, are 
not infringed by the defendants.

Decree reversed, and cause remanded with directions to enter 
a decree for the complainants, and to proceed therein in 
conformity with this opinion.

Mr . Jus tic e  Clif for d , with whom concurred Mr . Justi ce  
str ong , dissenting.

I dissent from the opinion and judgment of the court in this 
case, for the following reasons:__
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1. Because the mechanical means employed by the respon-
dents to effect the result are substantially different from those 
described in the complainants’ patent.

2. Because the process employed by the respondents to man-
ufacture the described product is materially and substantially 
different from the patented process employed by the com-
plainants.

3. Because the respondents do not infringe the combination 
of mechanism patented and employed by the complainants. 
Prouty n . Ruggles, 16 Pet. 341; Vance v. Campbell, 1 Black, 
428 ; <Gill v. Wells, 22 Wall. 26.

4. Because the respondents do not infringe the process pat-
ented by the complainants, the rule being, that a process, like 
a combination, is an entirety, and that the charge of infringe-
ment in such a case is not made out unless it is alleged and 
proved that the entire process is employed by the respondents. 
Howe v. Abbott, 2 Story, C. C. 194; Gould v. Rees, 15 Wall. 
193.

Dav is  v . Indian a .
1. The Supreme Court of Indiana having decided in this case that the moneys 

arising from section 16 in each congressional township of that State, all of 
which are to be paid into the county treasury by the school trustee, form 
a part of the school fund which the county auditor is required to distribute 
to the various townships in the county, and that, in so doing, he is bound 
by the proviso in the act of March 4, 1855, “that in no case shall the con 
gressional township fund be diminished by such distribution, and diverte 
to any other township,” this court affirms the decision.

2. This court adheres to the ruling in Springfield Township v. Quick, 22 How. 56, 
that the right of the inhabitants of the several congressional townships 
in that State to such moneys for the use of schools in the township where 
section 16 lies is sufficiently protected by that proviso.

Erro r  to the Supreme Court of the State of Indiana.
The case is stated in the opinion of the court.
Submitted on printed arguments by Mr. Ralph Hill f°r * e 

plaintiff in error, and by Mr. 8. Stansifer, contra.

Mr . Just ice  Mill er  delivered the opinion of the court.
The Congress of the United States, in the act admitting In-

diana as a State, declared that every sixteenth section o a 
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township, according to the legal subdivisions of the public 
lands lying within that State, should be appropriated for the 
use of schools within the township.

An act of the legislature of the State, prior to 1854, directed 
that the money derived from these sixteenth sections should be 
mingled with school moneys, derived from taxation and various 
other sources, into a common fund, and should be apportioned 
among the counties of the State, according to an enumeration of 
the pupils in each county. As this might have resulted in the 
diversion of some of the money derived from the congressional 
grant to the schools of other townships than that in which 
the land lay, it was, in a proper suit, declared by the Supreme 
Court of the State to be invalid. State v. Springfield Township 
6 Ind. 83.

An act was accordingly passed, in March, 1855, providing 
anew for the distribution of this common fund, which contained 
this proviso: “ That in no case shall the congressional township 
fund be diminished by such distribution, and diverted to any 
other township.”

Under this act, while the whole fund derived from the inter-
est on the proceeds of the sale of these lands, or the rent of 
them if unsold, could not be diminished or diverted to schools 
m other townships, the common fund arising from other sources 
was so distributed as to equalize the whole among the schools 
of all the counties; that is, if a township had an ascertained 
sum arising from the sixteenth section, it received none of the 
school fund derived from other sources until all other townships 
had received from those other sources an amount which made 
them equal to that sum, having regard to the number of pupils, 
as ascertained by the legal census.

The same township of Springfield brought another suit to 
test the validity of this act; and the Supreme Court of Indiana 
having affirmed it, 7 Ind. 636, the township brought the case 
to t is court, on the ground that the act of the legislature was 
in conflict with the act of Congress. This court, while holding 

at it was the intent of the act of Congress that the money 
arising from the sixteenth section should be used only for 
c ools within the congressional townships where the section 
y, was of opinion that the proviso we have cited from the 
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Indiana statute sufficiently protected the right of the people of 
the township, and that it was competent for the legislature of 
Indiana to place the people of other townships on an equality 
with them in regard to educational means, out of funds of the 
State derived from other sources, and that in so doing they did 
not violate the conditions of the trust on which the State re-
ceived those lands. Springfield Township v. Quick, 22 How. 56.

There seems to have been no further trouble in this matter, 
until, by an act of the legislature of 1873, the school trustee, 
who was treasurer of the township, and who had previously 
collected and distributed the money arising from this school 
section, was directed to pay all the money so received by him 
into the treasury of the county. The present plaintiff in error 
refused to do this, and, being sued by the proper county officers 
for the money in his hands, set up in defence that the act re-
quiring him to do so was void.

The ground on which this proposition is supported by counsel 
is, that there is no provision of law in Indiana by which this 
money, when paid into the county treasury, can be withdrawn, 
or if withdrawn, can be applied to the use of schools in the 
proper congressional township.

It is not contended-by counsel that the legislature of Indiana 
could not provide as it might deem best for the custody of this 
money, nor is it argued that a similar power could not be ex 
ercised as to the proper officer to make distribution of it, an 
direct its expenditure. The whole argument rests on the as 
sumed results of the Indiana statutes, that while the schoo 
trustee, who is treasurer of the school board, was by the law, 
as it stood prior to 1873, authorized to collect and distribute 
the fund, he is now directed to pay it into a treasury where i 
cannot, by law, be distributed as the act of Congress require 
It is, therefore, argued that this amendatory law is vol , an 
that the trustee has still the right to collect and distribute 
money, and cannot be made to pay it into the county treas ry

The Supreme Court of Indiana, in the opinion, W^1C 
part of the record in this case, have decided that t e s 
laws of that State do authorize the auditor of each cou y 
distribute the school fund in the county treasury to t e 
townships in the county, and that in doing so he is 
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the proviso we have already cited, which preserves to each con-
gressional township the funds arising from the sale of the six-
teenth section ; and they also decide that the money paid into 
the county treasury by the school trustee, arising from that 
section, is a part of the fund which the auditor is to apportion, 
subject to that proviso. That court, as it will be seen, con-
strues the statute of its own State in a manner which this court 
has already decided to be in harmony with the act of Congress; 
and we are asked by counsel to decide that the Supreme Court 
of Indiana, in thus construing the statute, is in error; and to 
make a construction of it, by which it will conflict with the act 
of Congress, and be, therefore, void, merely that one officer 
may have distribution of the fund instead of another.

Our convictions should be very clear before we do this, even 
if we have the right to do it, which may admit of some question.

Fortunately, we concur in the view of these laws taken by 
that court.

The school laws of the State are voluminous and complex, 
and are all referred to in the briefs. A full examination of 
them is unnecessary here.

Sect. 118 provides that —

“ The auditor of each county shall, on, &c., make apportionment 
of the school revenue to which his county may be entitled, to the 
several townships, towns, and cities of his county, which apportion-
ment shall be paid to the school treasurer of each township and in-
corporated city or town by the county treasurer; and, in making the 
apportionment and distribution thereof, the auditor shall ascertain 
the amount of the congressional-township school revenue belonging 
to each city, town, and township, and shall so apportion the other 
school revenue for tuition to each city, town, and township, as near 
as may be, according to the enumeration of children therein : Pro- 

however, that in no case shall the income of the congressional- 
township fund, belonging to any congressional township, or part of 
sue township, be diminished by such apportionment, or diverted or 

stn uted to any other township, and report the amount appor- 
i n?° ?he State superintendent of public instructions, verified 
oy athdavit.”

, ?. here the proper authority for the apportionment 
istri ution of the school fund in the county treasury which 
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shall be paid to the school treasurer of each township. This 
school treasurer is the very officer who has collected and paid 
this fund into the treasury of the county under the amendment 
of 1873.

The argument is that this section only applied to the school 
fund from other sources, and could not apply to this, because it 
was not payable into the county treasury when the section was 
enacted.

But let us suppose that the legislature had by statute increased 
the fund in the county treasury from other sources, as by giving 
to it some penalty for violation of a new statute, would it re-
quire an express provision to authorize the auditor to apportion 
that with what the treasurer was receiving before ? The ques-
tion answers itself. The fund — the whole fund in the county 
treasury devoted to the use of schools — was to be apportioned, 
and if the fund arising from the sixteenth section becomes a 
part of it, it must be distributed. And the statute carefully 
provides, that, in making that distribution, the appropriation of 
the sixteenth section to the schools of the township shall be 
strictly observed.

It is unnecessary to protract the argument., for we fully 
concur with the opinion of the Supreme Court of Indiana con 
struing their own statute. Judgment affirmed.

Mel endy  v . Rice .

Where the judgment of the highest court of a State is here for re-exammation, 
the Federal question, which, it is claimed, arises in the record, will be consi 
ered here as it comes from that court. Where, therefore, the pom; there 
arising was whether the evidence in the record sustained a finding 
upon which the judgment of an inferior court ha.d been entere , an 
pellate court was permitted by its rules to set aside t e ju Sme . guch 
the weight of evidence only where there was no evidence to supp > .an absence of evidence that it might be presumed to have been given through 

the influence of prejudice, passion, or favor, this court wi no , 
tion of preponderance of testimony alone, reverse the 3^" 
court. So held, where the question below was, whether a pal^.hen h^ 
chased property, had reasonable cause to believe that his vendor was 
and was making the sale in fraud of the bankrupt law.
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Error  to the Supreme Court of the State of Iowa.
Rice sued Melendy and others in the Marshall County, Iowa, 

District Court, for wrongfully and forcibly entering his store 
and carrying away goods. Melendy justified as marshal of the 
United States for the district of Iowa, claiming that he seized 
the goods as the property of Clark & Freer, bankrupts, under a 
provisional warrant of seizure issued from the Bankrupt Court 
after the adjudication in bankruptcy. Rice claimed that he 
purchased the property from Clark & Freer before their bank-
ruptcy. Melendy insisted that the sale was in fraud of the 
bankrupt law; and the case turned upon the single question 
whether Rice, when he purchased, had reasonable cause to be-
lieve that Clark & Freer were insolvent. The trial below was 
by a referee, and he found in favor of Rice. Minutes of the 
testimony taken by the referee were filed with his report. In 
accordance with the practice in Iowa, a judgment was entered 
in vacation by the clerk, such as was recommended by the ref-
eree. At the next term, a motion was filed to set aside the 
report of the referee and vacate the judgment which had thus 
been entered, and, among other causes assigned, was one to the 
effect that the referee erred in finding from the testimony that 
Rice, when he purchased, did not have reasonable cause to be-
lieve that Clark & Freer were insolvent. This motion was 
overruled, and the judgment affirmed as entered.

From this judgment of the District Court an appeal was 
taken to the Supreme Court of the State, where the same find-
ing was assigned for error. That court affirmed the judgment 
below. A rehearing was then had, with the same result. The 
case is now here upon a writ of error issued under sect. 790, 

ev. Stat., and there is the same assignment of error.
Mr. George G. Wright for the plaintiff in error.
Mr. Thomas J. Henderson, contra.

Chief  Jus tice  Waite  delivered the opinion of the court. 
Whenever the judgment of the highest court of a State is 

roug it here for the re-examination of some decision of a Federal 
question, we must consider the question as it comes to us from

JhlS reC°rd Sh°ws that the question below was 
e er a finding of fact by a referee should be set aside 
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because not sustained by the evidence. Upon writs of error to 
the courts of the United States, we cannot be called upon to 
decide such a question, because the finding of the court below 
as to facts is conclusive upon us. Norris v. Jackson, 9 Wall. 
127 ; Insurance Company v. Sea, 21 id. 160. But in Iowa a 
different practice prevails, and our rule has been so far, and 
only so far, relaxed as to permit the Appelate Court to set aside 
a judgment of an inferior court, because against the weight of 
the evidence, when there is no evidence whatever to support it, 
or when there is such an absence of evidence that it may be 
presumed to have been given through the influence of passion, 
prejudice, or favor. Rice v. Melendy, 41 Iowa, 400 ; Wilson v. 
B. $ M. R. Railroad Co., 33 id. 592; Starker v. Leese $ Ma-
hone, id. 595; Pearson v. Minturn, 18 id. 37 ; Bellamy et al. n . 
Doud, 11 id. 255. The judgment must be clearly and mani-
festly wrong.

Applying even this relaxed rule to the present case, we are 
satisfied that the judgment of the Supreme Court of the State 
ought not to be reversed. The question is one of preponderance 
of testimony alone. It certainly cannot be said there is no 
evidence in the case to support the finding, and, after three 
judgments of affirmance in the courts below, hardly any thing 
short of that would justify a reversal here.

Judgment affirmed.

Ameri can  Brid ge  Company  v . Heid elb ach .
1. A company, to secure the payment of its bonds, mortgaged its property, a 

the rents, issues, and profits arising therefrom, with the provision, that, n 
there was default in paying, the interest, the mortgagee might take posses-
sion of the property, manage the same, and receive and collect a ren s 
claims due and to become due to the company. Default was¡made; 
the mortgagee, in November, 1874, filed his bill, setting forth t at e 
pany had on hand moneys and claims due to it, both of W ic eipr . 
might be applied to his mortgage. An execution upon a ju gmen , 
B. had against the mortgagor, having been sued out and re ur 
bona, he, in December of that year, filed his bill to subject such money a 
claims to the payment of his judgment. Held, that, inasmuch as the^or* 
gagee had not taken possession, his claim to the earnings a 
hand at the time of filing his bill must be postponed to that of •

2. Galveston Railroad v. Cowdrey, 11 Wall. 459, and Gdman et al. v. Ilhnozs £ M 
souri Telegraph Co., 91 U. S. 603, cited and approved.
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Appeal  from the Circuit Court of the United States for the 
District of Kansas.

The facts are stated in the opinion of the court.
Submitted on printed arguments by.J/r. Wallace Pratt and 

Mr. C. B. Lawrence for the appellant, and by Mr. B. Crozier, 
contra.

Mr . Jus tice  Swa yn e  delivered the opinion of the court.
The controversy in this case has arisen out of a mortgage 

executed by the Kansas and Missouri Bridge Company to the 
appellees, as trustees, to secure the payment of the principal 
and interest of certain bonds issued by the mortgagor and de-
scribed in the mortgage.

Besides the bridge of the company, the mortgage included 
“ the rents, issues, and profits of said bridge, as far as the same 
are not required to pay the necessary expenses of keeping in 
repair and operating said bridge, which rents, issues, and prof-
its,” it was declared, “ are hereby pledged to the payment of 
said interest as it matures, and to the establishment of a sink- 
ing fund for the redemption and payment of the principal of 
said bonds,” &c. It was further provided, that, if the interest 
were in default for six months, the trustees, upon the written 
request of the holders of one-half of the outstanding bonds, 
might take possession of the mortgaged premises, manage and 
operate the bridge, and receive and collect all rents and claims 
due and to become due to the company.

The interest upon the bonds being in default, the trustees, 
on the 25 th of November, 1874, filed their bill, wherein, among 
other things, they set forth that there was in the hands of the 
company a certain amount of money which ought to be applied 

pon the moitgage and certain claims due to the company, the 
proceeds of which ought to be applied in like manner. The 
bill prayed accordingly.

The appellant, the American Bridge Company, held a iudg- 
ment for $15,435.88 and costs against the Kansas and Missouri 
nge Company, upon which an execution had been returned

. On the llth Of Decem^r, 1874, the judgment 
mon °r blU claiming priority of payment out of the 

y an t e proceeds of the claim above mentioned. It 
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appears that there is a sufficient fund to meet the demand await-
ing below the termination of this litigation.

It cannot be denied that the return of the execution, the 
filing of the bill, and the service of process, gave the j udgment 
creditor a lien upon the fund in question which must prevail, 
unless the mortgagees have shown a paramount right to it. 
Miller v. Sherry, 2 Wall. 249; 2 Barb. Ch. Pr. (2d ed.) 157, 
note 13. The question as to the right claimed by the trustees 
is conclusively settled against them by Galveston Railroad v. 
Cowdrey, 11 Wall. 459, and Gilman et al. v. Illinois Missouri 
Telegraph Co., 91 U. S. 603.

Both these cases, as regards this point, present exactly the 
same legal aspect as the case before us. It is unnecessary to 
reproduce at length what was said in those adjudications.

In this case, upon the default which occurred, the mortgagees 
had the option to take personal possession of the mortgaged 
premises, or to file a bill, have a receiver appointed, and posses-
sion delivered to him. In either case, the income would there-
after have been theirs. Until one or the other was done, the 
mortgagor, as Lord Mansfield said in Chinnery n . Black, 3 Doug. 
391, was “ owner to all the world, and entitled to all the profit 
made.”

The mortgage could have no retrospective effect as to previous 
income and earnings. The bill of the trustees does not affect 
the rights of the parties. It is an attempt to extend the mort-
gage to what it cannot be made to reach. Such a proceeding 
does not create any new right. It can only enforce those which 
exist already. The bill of the trustees is as ineffectual as if the 
fund were any other property, real, personal, or mixed, acquired 
by the mortgagee aliunde, and never within the scope of the 
mortgage.

Decree reversed, and cause remanded with directions to enter 
a decree in conformity to this opinion.
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Tow n  of  Eas t  Lincol n  v . Daven port .

1. In a suit by a bona fide holder against a municipal corporation to recover the’ 
amount of coupons annexed to bonds issued by it, under authority conferred 
by law, questions of form merely, or irregularity, or fraud, or misconduct on 
the part of its agents, cannot be considered.

2. Where an act of the legislature, authorizing a town to subscribe to the capital 
stock of a certain railroad company, provides, that if a ma jority of the legal 
voters, voting at an election held for that purpose, shall be found to be in 
favor of such subscription, it shall be deemed and held that such town had 
taken stock in said company according to the proposals made, — Held, that 
the statute makes such a majority vote equivalent to, and a substitute for, 
a subscription by the town upon the books of the company.

3. Where it was provided by a general law, or the charter of the company when 
such subscription was made, that the company might consolidate with other 
companies, in order to carry out the object of its charter, and that its fran-
chises, rights, subscriptions, and credits might be transferred, and where 
such consolidation was effected, and a subsequent transfer by the consoli-
dated company was lawfully made to a new company engaged in the 
construction of a connecting road, thus forming a continuous line, the stock-
holders in the former companies becoming stockholders in the new company, 
— Held, that a delivery by the town to such new company of the bonds 
for the payment of the original subscription, and a receipt of a certificate of 
stock in it, were warranted by law.

Erro r  to the Circuit Court of the United States for the 
Southern District of Illinois.

The facts are stated in the opinion of the court.
Submitted on printed arguments by Mr. J. M. Palmer for the 

plaintiff in error, and by Mr, S. M. Cullom for the defendant 
in error.

Mr . Just ice  Hunt  delivered the opinion of the court.
The question is as to the legality of certain bonds issued by 

t e town of East Lincoln, bearing date of the second dav of 
April, 1873. J

The case shows that the plaintiff below was the Vona fide 
owner of the coupons sued upon. Questions of form merely, 
or irregularity, or fraud, or misconduct on the part of the 
agents of the town, cannot, therefore, be considered. Whether

, $ ^^P^^l^or the town signed the bonds during the mid-
g ours, whether he delivered them at about daylight on 

1^73, and whether he immediately left 
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the town to avoid the service of an injunction, are matters not 
chargeable to the owner of the bonds. The supervisor was not 
his agent, but the agent of the town, and if there has been mis-
conduct on his part, the town rather than a stranger must bear 
the consequences. There must be authority in the town to 
issue the bonds by the statutes of the State. If this cannot 
be found, the holder must fail; if it exists, he is entitled to 
recover.

It is denied that a subscription was made by the town to 
the stock of the Havana, Mason City, Lincoln, and Eastern 
Railway Company; and it is found as a fact by the judge 
who tried the action, that “ no subscription was ever made 
by the town of East Lincoln on the books of ” the railway 
company.

The bonds recite that they are issued in pursuance of the 
authority given at an election by the voters of said town, held 
on the thirty-first day of May, 1870, in pursuance of the au-
thority of two several statutes referred to in said bonds.

The fifth section of the act of March 27, 1869, amendatory 
of the act of March 9, 1867 (both statutes are referred to in 
the bonds), prescribes the manner in which the election shall 
be held, and the record shows that, on the thirty-first day of 
May, 1870, an election was held under said act, and that a ma-
jority of the legal voters attending and voting at said election 
voted in favor of a subscription of $60,000 to the capital stock 
of the said company. That section provides “ that if a majority 
of the legal voters of such town, . . . voting at such election, 
shall be in favor of such subscription, then it shall be deemed 
and held that said town ... has taken stock in said railroad 
company according to the proposals made in said petition 
Sctid clerk»”

We are aware of no legal restriction upon the power of th 
legislature to declare what shall amount to a subscription 
stock in an incorporated company, or what shall be the evi enc 
that the party proposing to take the stock has comp e e 
contract on its part. It may require such evidence to 
writing upon the books of the company, under the aut o 7 
the officers of the town, or it may authorize it to be done y 
order or resolution of the county court, or it may au
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engagement to take stock to be made by parol, or, as in the 
case before us, it may provide that the expressed wish of the 
voting majority of its inhabitants, at a legally convened town- 
meeting, shall amount to a subscription, or shall be deemed and 
held to be a taking of the stock of the company. Nugent v. 
The Supervisors, 19 Wall. 241.

We think the statute intended to make a majority vote of 
the legal voters of the town who voted at such an election an 
equivalent to and substitute for a subscription upon the books 
of the company.

The subscription thus authorized has been accepted by the 
successors of the said corporation, and, so far as the record 
shows, by the original corporation.

In our opinion, the subscription thus made was valid.
If valid as a subscription to the original incorporation, has it 

lost its force and vitality in consequence of the changes which 
have taken place in the organizations concerned in this trans-
action ? The corporation known as the Havana, Lincoln, and 
Champaign Railroad Company was organized under the act of 
March 9,1867, creating a company to construct a railroad from 
Ipava, in Fulton County, to Havana, Lincoln, Clinton, and 
Champaign, and from the latter place to some point on the 
Toledo, Wabash, and Western Railway. The corporation was 
authorized to unite or connect with any other railroad then or 
thereafter running east and west, and full power was given to 
lease, purchase, and make all such contracts as would secure 
the object of such connection. The act of March 27, 1869, 
amended that act by changing the name of the company to 
Havana, Mason City, Lincoln, and Eastern Railway Company.

By the acts of Feb. 21, 1861, and Feb. 16, 1865, the Monti-
cello Railroad Company was chartered, with power to build a 
road from Champaign, by the way of Monticello, to Decatur, 
a m the State of Illinois. It was authorized to transfer all its 
stock, property, immunities, and franchises to any other cor-
poration whose line intersected its road, and who would com- 
P ete the same. On the twenty-eighth day of June, 1872, this 
company and the other above mentioned entered into articles 
ot consolidation, merging the two companies into one, which 

nveste with all the powers, franchises, rights, immunities, 
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property, and privileges of either or both of thé former com-
panies, and transferring all contracts and obligations, certifi-
cates, bonds, &c. The consolidation was made with all the 
forms and solemnities required by law. The consolidated com-
pany assumed the name of one of the companies, — the Ha-
vana, Mason City, Lincoln, and Eastern Railway Company.

On the 20th of July, 1869, still another corporation, char-
tered to construct a railroad from Danville to Pekin, was con-
solidated with the Indianapolis, Crawfordsville, and Danville 
Railroad Company, under the name of the Indianapolis, Bloom-
ington, and Western Railway Company.

In its course to the eastern boundary of the State of Illinois, 
this road passed through Urbana and Champaign City, two 
places mentioned in the former charters named.

By the seventh section of its charter, this corporation was 
given power to unite or connect itself with any other railroad 
company in the State, and to lease or purchase such other roads, 
and to “ become vested with all the rights and franchises of 
such road so leased or purchased, in the right of way, mainten-
ance, and construction thereof.”

On the twenty-eighth day of June, 18T2, the consolidated 
company known as the Havana, Mason City, Lincoln, and East-
ern Railway Company entered into an arrangement with the 
Indianapolis, Bloomington, and Western Railway Company, by 
which there was transferred to the latter the railroad rights of 
way of said consolidated company, together with all demands, 
moneys, subscriptions, things in action, privileges, immunities, 
credits, rights, choses in action, especially naming the subscrip-
tions, of which the one in question is a part. Certain covenants 
and agreements on the part of the grantee are set forth, o 
which the completion of the road from Havana to White Heat 
within two years was one ; and, upon failure so to complete, i 
was agreed that the road should revert to its former owners. 
The stockholders of each company were made stockholders in 
the new, to the same amount as in the old, company.

This contract was carried into effect without delay, the roa 
were consolidated and completed, as therein provided for, 
assuming that, as the successor and assignee of theh av 
and Mason City Company, the Indianapolis, Bloomington, a
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Western Railway Company was entitled to the completiop of 
the contract of subscription made by the election before de-
scribed, the supervisor of the town of East Lincoln did, on the 
2d of April, 1873, deliver the town bonds for the amount of 
such subscription, and receive a certificate of stock in the latter 
company to the same amount.

We hold this action to have been warranted both by a fair 
construction of the statutes and by the decisions of this court. 
Every substantial result contemplated for the benefit of the 
towns by the subscription made has been accomplished. A 
continuous line of railway, crossing the State of Illinois from 
east to west, beginning at Havana, on the Illinois River, and 
reaching Danville, on its eastern border, has been completed, 
and is in operation. This part of the road is as nearly in a 
direct course to the east as it could well have been made; and, 
commencing at Havana, running easterly, terminates at a point 
originally contemplated, and then connects with roads leading 
to the east and to the north and south.

The statutes we have referred to indicate that the legislature 
supposed that such consolidation and agreements as were here 
made might be necessary. If the company first organized could 
not of itself build the road, it might combine with any inter-
secting or connecting road from which it could hope for aid. 
The arrangement with the Monticello road promised fairly, 
and, so far as we can discover, was of service in obtaining the 
completion of the road.

If the first arrangement did not affect the purpose of finish- 
mg the road, an arrangement, by way of sale or otherwise, to 
still another company was authorized. Thus the transfer to 
the Bloomington, Indianapolis, and Western Railway Company 
was made, and by means of it the great object — the building of 
a connecting and operating railroad from Havana to the eastern 
boundary of the State —was attained.

AU this was provided for in the charter of the original com-
pany, to which the town subscription was made, and the sub- 

ption .was made with the knowledge of the town that new 
. Rations might be made, and that the subscription was liable 

rans erred to and its stock to become that of another 
mpany. The statutes were no doubt in accordance with the 
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public wish at the time of their passage, the evident principle 
being to give every facility and aid, by the means suggested, to 
obtain a line of completed railroad to the eastern boundary of 
the State. Subsequent events have given more prominence to 
the question of paying the bonds than it then had.

The case falls directly within Nugent v. The Supervisors, 
supra, which holds that a subscriber is released from his sub-
scription by a subsequent alteration of the organization and pur-
poses of the company only when the alteration is a fundamental 
one, not contemplated either by the charter of the company or 
the general statutes of the State. The statute authorizing the 
alteration of the charter in that case closely resembled the statute 
we have above quoted in relation to the roads in question.

To the same general effect are County of Callaway v. Foster, 
93 U. S. 567, and County of Scotland v. Thomas, supra, p. 682. 
The decision in Harshman n . Bates County, 92 U. S. 569, does 
not interfere with this principle. The distinction is clearly 
shown by Mr. Justice Bradley, who pronounced the opinion 
in each of the last two cases. The like remarks are applicable 
to Marsh v. Fulton, 10 Wall. 677, and they show that that 
decision does not affect the questions here discussed.

Judgment affirmed.

Stt ltt va n v. Portland  and  Kenn ebe c Railr oad  
Comp any .

A railroad company, on the 80th of April, 1850, mortgaged to trustees a spes' 
cally described portion of its road to secure certain certificates o in e 
bearing interest at the rate of ten per cent per annum. Subsequent mo g 
covering the entire line of road, were made. As the w°rk Der
company issued certificates of preferred stock, on which ivi en s r0D_ 
cent per annum were to be paid. In October, 1862, the company made «PW 
osition to waive, until Nor. 1,1870, its right to redeem at,pleasure to 
of its road first mortgaged, provided the holders of the cer i ca es 
ness would, by indorsement thereon, authorize the trus ees, rfto 
holders three per cent semiannually on the said certifica es, P X 
annually to the treasurer of the company, for its use and benefit the ba 
of the income (for interest) which the stockholders were far as might 
receive, viz., two per cent, to be held by him, and appropn , pre.
be required, or as the same might go, to the paymen o i ive new
ferred stockholders as should surrender their old certificates and recei 
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certificates of preferred stock, bearing three per cent interest or income semi-
annually in lieu of five per cent, as then stipulated. The company authorized 
the president to issue such new certificates of preferred stock, and to waive 
the right to redeem. None of the holders of the preferred stock accepted the 
proposition until Sept. 1, 1853. The trustees of the second mortgage fore-
closed ; the bondholders formed a new corporation, and have operated and 
owned the road since November, 1862. The holders of the new certificates of 
preferred stock filed their bill, Feb. 21, 1871, to recover the four per cent per 
annum relinquished under the first mortgage. On final hearing, the bill was 
dismissed. Held, 1. That there is no privity between the complainants and the 
new corporation. 2. That there was no privity between the holders of the cer-
tificates under the first mortgage and the preferred stockholders. 3. That the 
defence of the Statute of Limitations not having been set up by plea or answer, 
the case in that aspect cannot be considered. 4. That as the complainants, 
if they could recover the moneys claimed, would be entitled to discovery and 
an account, the objection that they have a remedy at law is not available. 
Where such an objection lies, it is the duty of the court sua sponte to take 
notice of it, and give it effect. 5. That it is not necessary, in order to let in a 
defence that the claim is stale, that a foundation should be laid by any aver-
ment in the answer. Where the facts disclose laches and neglect on the part 
of the complainant, the court will refuse relief.

Appeal  from the Circuit Court of the United States for the 
District of Maine.

The facts are stated in the opinion of the court.
Submitted on printed arguments by Mr. A. Gr. Stinchfield 

for the appellant, and by Mr. James JK Bradbury for the 
appellee. •

Mr . Jus tice  Sway ne  delivered the opinion of the court.
The Kennebec and Portland Railroad Company was author-

ized to build a railroad from Portland to Augusta, both in the 
State of Maine.

On the 30th of April, 1850, that portion of the road between 
orth Yarmouth and Portland, about twelve miles in length, 

was mortgaged to Ruel Williams, John Patten, and J. B. Car-
roll, trustees, to secure the payment of $202,400 advanced to 

company by the cestuis que trust. The debt was repre- 
ted by certificates bearing interest at the rate of ten per 

cent per annum.
On the 1st of November, 1850, the company mortgaged the 

me of the road to the commissioners of the sinking fund 
to secure #800,000 lent to the company by other parties.

e th of October, 1851, the road and franchises were 
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mortgaged to John Patten, Joseph McKeen, and M. S. Hagar, 
in trust to secure bonds issued by the company to the amount 
of $230,000, known as first mortgage bonds.

On the 15th of October, 1852, the road and franchises were 
mortgaged to the same trustees to secure the payment of a 
further issue of bonds to the amount of $250,000, known as the 
second mortgage bonds.

In the progress of the work on the road, the company issued 
certificates of preferred stock, known as old preferred stock, to 
the amount of $240,000. On this stock dividends of ten per 
cent per annum were to be paid. Two hundred thousand 
dollars of it in amount is averred to be still outstanding.

On the 7th of October, 1852, a proposition was made by the 
company to the following effect: —

The company was to waive its existing right to redeem at 
pleasure its road from North Yarmouth to Portland, and to 
make it irredeemable until Nov. 1, 1870, provided the holders 
of the certificates of indebtedness would, by indorsement 
thereon, authorize the trustees, after paying the holders three 
per cent semiannually upon the amounts severally represented 
by such certificates, “ to pay over semiannually to the treasurer 
of the company, for the use and benefit of the company, the 
balance of the income (for interest) which the stockholders 
are now entitled to receive (viz., two per cent), to be held by 
him and appropriated, as far as may be required, or as the 
same may go, to the payment of interest to such preferred 
stockholders as shall surrender their old certificates of stock 
and receive new certificates of preferred stock bearing three 
per cent interest or income semiannually, in lieu of five per 
cent, as now stipulated; said payment of three per cent to 
the holders of said certificates and of the balance aforesaid to 
the treasurer by said trustees semiannually, to be in full of t e 
annual income of ten per cent to which said certificate hoi ers 
are now entitled.”

It was ordered by the company, that if the proposed arrange 
ment should be made with the North Yarmouth certi ca 
holders, the fund thereby saved should be applied in payme 
of the dividends accruing on the new certificates of pre erre 
stock, as also proposed.
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Authority was given to the president of the company to issue 
such new certificates of preferred stock, and to waive the right 
to redeem the North Yarmouth road until Nov. 1, 1870, the 
time named in the proposition.

None of the holders of the preferred stock accepted this 
proposition until Sept. 1, 1853. The first new certificate 
bears date on that day. The other certificates were issued 
subsequently.

On the 16th of December, 1853, the company ordered three 
per cent to be paid on the 1st of January then next to all the 
holders of the new certificates for the preferred stock.

The company became hopelessly insolvent. The trustees of 
the second mortgage foreclosed that mortgage. The fore-
closure was perfected and became absolute in May, 1862. In 
November, 1862, the bondholders under that mortgage formed 
a new corporation, by the name of the Portland and Kennebec 
Company. The trustees conveyed to this company. The com-
pany went into possession, and has since been in possession and 
operated the road, and claimed to own it.

This bill is filed by the complainants as holders of the new 
certificates of preferred stock, for themselves and in behalf of 
the other holders not before the court.

The claim is to recover the four per cent per annum relin-
quished by the North Yarmouth holders of certificates of indebt-
edness, pursuant to the proposition of the original company, 
and which proposition was also to give to the holders of the 
new certificates of preferred stock what is claimed by this bill.

The Circuit Court, properly, as we think, decreed against the 
complainants, and dismissed the bill. They have brought the 
case before this court for review.

In the argument here they have insisted that the process 
whereby the foreclosure of the second mortgage was effected 
was irregular, without warrant of law, and void; and that if 

is were not so, the complainants upon the other facts of the 
case are entitled to the relief sought.

f ÏÜ PJ°pOsition is conclusively negatived by the judg- 

¿rz c °urt  °f  the  state -The  k ™™- ^and Ra^oad Co. v. The Portland $ Kennebec 
Railroad Co. and Others, 59 Me. 20.
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Nothing more need be said upon that subject.
There is no privity between the complainants and the new 

corporation. The agreement or arrangement relied upon was 
made with the Kennebec and Portland Railroad Company. 
The Portland and Kennebec Railroad Company was not in 
existence when it was entered into.

There is no ground for insisting that the latter succeeded to 
this liability of the former. The new company did not take 
the property with any such onus. The liability rested wholly 
on the contract of the parties by whom it was made. . It did 
not run with the property into the hands of those who acquired 
it by the foreclosure. They did not assume the liability ex-
pressly or by implication. Hence neither they, nor those 
claiming under them, are in any wise bound. The foundation 
of the claim as to both is res inter alios acta.

Nor was there any privity whatever between the North Yar-
mouth creditors and the preferred stockholders. Whether the 
stockholders did or did not receive what was surrendered by 
the creditors, did not affect or concern the latter. The moneys 
surrendered were to be paid over “ semiannually to the treas-
urer of this company for the use and benefit of this company. 
With such payment the duties of the trustees terminated. 
Thereafter the company was to apply the fund for the benefit 
of such of the stockholders as should comply with the condi-
tion prescribed. There were two distinct propositions. One 
to the debt-holders, the other to the stockholders. The latter 
could get nothing unless the former accepted. But the accept-
ance of the former had no relation to the acceptance of the 
latter. After the former accepted, the latter still had the 
option to accept or refuse. The indorsement required to be 
made by the debt-holders upon their certificates did not refer 
or relate to the stockholders. When the arrangement between 
the old company and the debt-holders was complete, it was 
equally effectual and conclusive upon those parties, w et 
the preferred stockholders did or did not thereafter take any 
action. There was no assignment or transfer of any mtere 
in the mortgage. There was simply a release and exting 
ment of so much of the liability secured, and, by conseque » 
of the lien and existence of the mortgage to t a ex e
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Thereafter the liability and the mortgage were as if they had 
never been for any thing more. The new company acquired 
the ownership of the road, and its entire income, subject only 
to the pre-existing mortgages. The source whence the fund in 
question was to flow was destroyed by the foreclosure. When 
the latter was complete the former ceased to exist, and thence-
forward was as if it had never been.

The defence of the Statute of Limitations is not set up by 
plea nor in the answers. We cannot, therefore, consider the 
case in that aspect. Wilson v. Anthony, 19 Ark. 16.

The objection that there is a remedy at law is only available 
where such remedy is as plain, adequate, and effectual as the 
remedy in equity. Boyce s Executors v. Grrundy, 3 Pet. 215. 
Here, if the complainants could recover the moneys claimed, 
they would be entitled, also, to discovery, and an account.

Where this objection lies, it is the duty of the court, sua 
sponte, to take notice of it and give it effect. There is, in such 
cases, a constitutional right to a trial by jury. Parker v. The 
Woollen Company, 2 Black, 545.

The charges of fraud and conspiracy in the bill are wholly 
unsupported by the proofs.

To let in the defence that the claim is stale, and that the 
bill cannot, therefore, be supported, it is not necessary that a 
foundation shall be laid by any averment in the answer of the 
defendants. If the case, as it appears at the hearing, is liable 
to the objection by reason of the laches of the complainants, 
Hie court will, upon that ground, be passive, and refuse relief. 
Every case is governed chiefly by its own circumstances; some- 
imes the analogy of the Statute of Limitations is applied; 

sometimes a longer period than that prescribed by the statute 
is required; in some cases a shorter time is sufficient; and 
sometimes the rule is applied where there is no statutable bar.

s competent for the court to apply the inherent principles 
o its own system of jurisprudence, and to decide accordingly. 
Wson v. 19 Barber (Ark.), 16; Taylor v. Adams, 
2 W v* Jo^son, 5 Ala. 90; Person v. Sanger,

w are, 256; Fisher v. Boody, 1 Curtis, 219; Cholmondly v.
2 Jac. & Walk. 141; 2 Story's Eq., sect. 1520 a. . 

court of equity, which is never active in giving relief 
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against conscience or public convenience, has always refused its 
aid to stale demands where a party has slept upon his rights, 
and acquiesced for a great length of time. Nothing can call 
forth this court into activity but conscience, good faith, and 
reasonable diligence. Where these are wanting, the court is 
passive, and does nothing. Laches and neglect are always dis-
countenanced ; and, therefore, from the beginning of this juris-
diction there was always a limitation to suits in this court.” 
Smith v. Clay, Ambler, 645.

If the complainants had severally sought to enforce their 
claim in an action at law, ex delicto or ex contractu, the bar of 
the Statute of Limitations would have been complete after the 
lapse of six years. Rev. Stat, of 1857, p. 510.

This bill was filed on the 21st of February, 1871.
The complainants were supine and silent for more than 

seventeen years. In the mean time, the Kennebec and Portland 
company became hopelessly and finally insolvent, and its affairs 
a wreck. Proceedings were instituted to foreclose the second 
mortgage, and brought to a close. The company lost all its 
property, and has since existed only in name. A new corpora-
tion has come into existence, and acquired and owns all the 
property and effects lost by the old one. This transfer oc-
curred more than seven years before the first step was taken in 
the present case. This long delay thus characterized is unac 
counted for. The facts are amply sufficient to warrant the 
application of the rule of laches, and to give it the fullest effect.

Decree affirmed.

Bowe n  v . Chase .

1. A trust, created in order to give a married woman the separate and exclusive 
use of land, free from the control of her husband will be swstained by.^ 
verting it into a legal estate, its purpose would be defeated a , 
of his marital rights, the land would be placed under c°ntoo ’ get 
in regard to the effect of certain conveyances of and in N tQ
out in the opinion of the court, which were executed in 1827 d 
Michael Werckmeister by Stephen Jumel, upon certain tr 
a life-estate to the separate use of Eliza Brown JumeL his wife, with.i 
eral power of appointment during her lifetime, and, on f 
appointment, to her heirs in fee-simple.
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2. After the date of those conveyances, the said Eliza, by deed, bearing date 
Nov. 21, 1828, duly executed, as required by the trust, made an appoint-
ment of the land, in the following words, to wit: “Now I, the said Eliza 
Brown Jumel, do hereby direct, order, limit, and appoint that, immediately 
after my demise, the said Michael Werckmeister, or his heirs, convey all 
and singular the said above-described premises to such person or persons, 
and to such uses and purposes, as I, the said Eliza Brown Jumel, shall, by 
my last will and testament, under my hand, and executed in the presence 
of two or more witnesses, designate and appoint, and, for want thereof, 
then that he convey the same to my husband, Stephen Jumel, in case 
he be living, for and during his natural life, subject to an annuity, to be 
charged thereon, during his said natural life, of six hundred dollars, pay-
able to Mary Jumel Bownes, and, after the death of my said husband, or 
in case he shall not survive me, then, immediately after my own death, 
to her, the said Mary Jumel Bownes and her heirs in fee.” Held, that, 
after the termination of said Eliza’s separate interest for life, the appoint-
ment limited the equitable estate in the land, and vested in said Stephen 
and Mary immediate interests, although they did not take effect in posses-
sion until the death of said Eliza, and were subject to be defeated by the 
exercise of her reserved power of disposing of the land by her last will and 
testament.

3. The effect of the chapter of the Revised Statutes of New York, touching uses 
and trusts (1 Rev. Stat. 727), which went into operation Jan. 1, 1830, upon 
the estates created by the trust and appointment, considered; but, in the 
view taken by the court of this case,-it is not material whether they were, 
by the statute, turned into legal estates, or remained, as they were originally, 
merely equitable in their nature.

4. The appointment in favor of said Mary was a voluntary one; and as said 
Eliza had a power to lease and a power to convey, assure, and dispose, 
which latter power manifestly includes a power to sell, not only by the 
terms used, but, in this trust, by the direction as to the disposition of the 
purchase-money “ in case of an absolute sale,” sales of the land to actual 
purchasers for a valuable consideration were effectual, and superseded the 
prior appointment in favor of said Mary. It was not necessary to their 
validity that said Eliza, in making that appointment, should have expressly 
reserved a power of revocation.

5. Where the subsequent appointments were voluntary, or intended merely as 
means of restoring the property to its original trusts, or of revesting it abso-
lutely in said Eliza, the interest of said Mary, whether it be regarded as a 
legal or an equitable estate, would not be thereby displaced.

• Certain appointments, subsequent to that in favor of said Mary made by said 
Eliza, who survived her husband and died intestate in 1865, declared to be 
voluntary, and for the purpose of revesting the title in said Eliza. Bowen, 
claiming to be her sole heir-at-law, has brought sundry actions of ejectment 
to recover the land. Said Mary died intestate in 1843. The appellees are 
in possession of the land, and claim, as her heirs-at-law, under the appoint-
ment in her favor. Held, that they are entitled to relief in a court of equity.

eir estate is to be regarded as still an equitable one, their right to such 
eliet is undoubted, no matter where, or in whom, the legal estate may be. 

’ oy virtue of the statute, their equitable estate was converted into a legal 
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estate, they have good cause to come into that court for the purpose of 
removing the cloud upon their title created by the subsequent voluntary 
appointments and conveyances.

7. That the evidence is merely voluminous or tedious is not sufficient cause for 
removing a case from a court of law to a court of equity.

Appe al  from the Circuit Court of the United States for the 
Southern District of New York.

The case is stated in the opinion of the court.
Argued by Mr. M. JE. Sawyer and Mr. L. 8. Chatfield for the 

appellant, and by Mr. James C. Carter for the appellees.

Mr . Justi ce  Brad ley  delivered the opinion of the court.
The principal objects of the bill in this case, which was filed 

in the court below by the appellees, Nelson Chase, Eliza Jumel 
Pery, and Paul R. G. Pery, her husband, and William I. Chase, 
were to establish their title to certain lands in the city of 
New York, known as the Stephen Jumel property, and to en-
join George W. Bowen, the appellant, from prosecuting certain 
actions of ejectment, one brought by him to recover the prop-
erty above named, and the others to recover certain lands in 
Saratoga, belonging to the late Madame Jumel, widow of Ste-
phen Jumel, and claimed by the appellees byway of satisfaction 
for certain charges against her estate, as well as by conveyance 
from her supposed heirs, children of a deceased sister.

Stephen Jumel was the owner of a lot at the corner of Broad-
way and Liberty Streets, and of several tracts of land on Har-
lem Heights, in the upper part of New York City. In 1827 and 
1828, by certain mesne conveyances, the greater portion of this 
property was conveyed to one Michael Werckmeister upon the 
following trusts, namely: —

“ In trust that the said party of the second part (Werckmeister) 
and his heirs collect and receive the rents, issues, and profits of the 
said above-described and hereby-conveyed premises, and every 
part and parcel thereof, and pay over the same unto Eliza Biown 
Jumel (the wife of Stephen Jumel, late of the city of New Yor , 
now of Paris, in France) or, at her election, suffer or permit her to 
use, occupy, and possess the said premises, and to have, take, co 
lect, receive, and enjoy the rents and profits thereof, to and for er 
own separate use and benefit, and to and for such other uses an 
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purposes as the said Eliza Brown Jumel shall please and think fit, 
at her own free will and pleasure, and not subject to the control or 
interference of her present or any future husband, and the receipt 
and receipts of her, the said Eliza Brown Jumel, shall at all times 
be good and sufficient discharges for such payments, and for such 
rents and profits to him, the said party of the second part, his heirs, 
executors, and administrators, and to the person or persons who are 
or shall be liable to pay the same; and upon this further trust, that 
the said party of the second part or his heirs lease, demise, let, con-
vey, assure, and dispose of all and singular the said above-described 
premises, with their and every of their appurtenances, to such per-
son or persons, for such term or terms, on such rent or rents, for such 
price or prices, at such time or times, to such uses, intents, or pur-
poses, and in such manner and form, as she, the said Eliza Brown 
Jumel, notwithstanding her present or any future coverture, as if 
she were a feme sole, shall, by any instrument in writing, executed 
in the presence of any two credible witnesses, order, direct, limit, 
or appoint; and in case of an absolute sale of said premises, or of 
any part thereof, to pay over the purchase-money to the said Eliza 
Brown Jumel, or invest the same as she shall order and direct; and 
upon this further trust, upon the decease of the said Eliza Brown 
Jumel, to convey the said above-described premises, or such parts 
thereof as shall not have been previously conveyed by the said party 
of the second part, or his heirs, and with respect to which no direc-
tion or appointment shall be made by the said Eliza Brown Jumel 
in her lifetime, to the heirs of said Eliza Brown Jumel in fee-simple; 
and pay over to the heirs of the said Eliza Brown Jumel such 
moneys as shall remain in the hands or under the control of the 
said party of the second part or his heirs, arising from collections 
of the rents and profits, or of the proceeds of the sales of the above-
described premises, or any part thereof.”

On the twenty-first day of November, 1828, the said Eliza 
rown Jumel, by a deed duly executed as required by the trust, 

made an appointment of all the lands conveyed in trust, in the 
following terms, to wit:__

‘‘ Now I, the said Eliza Brown Jumel, do hereby direct, order, 
a]™1?0111*’ that’ immediately after my demise, the said 

ahnvp a ^ekmeister, or his heirs, convey all and singular the said 
usp s ^SCn 6 Prem’ses t0 such person or persons, and to such 
last ITPO8e8’ as T’the 8aid Eliza Brwn ^mel, shall by my 
last will and testament, under my hand, and executed in the pres-
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ence of two or more witnesses, designate and appoint ; and for want 
thereof, then that he convey the same to my husband, Stephen 
Jumel, in case he be living, for and during his natural life, subject 
to an annuity, to be charged thereon during his said natural life, of 
six hundred dollars, payable to Mary Jumel Bownes, and after the 
death of my said husband, or in case he shall not survive me, then, 
immediately after my own death, to her, the said Mary Jumel 
Bownes, and her heirs in fee.”

It is on this trust and appointment that the appellees rely as 
the foundation of their title to what is generally known as the 
Stephen Jumel estate. Mary Jumel Bownes, the appointee of 
the residuary estate, was the adopted daughter or protégée of 
Stephen Jumel and Madame Jumel his wife, and the reputed 
niece of the latter. In 1832, Mary Jumel Bownes became the 
wife of Nelson Chase, and had by him two children, Eliza 
Jumel Pery and William I. Chase, appellees in this case. She 
died in 1843, leaving these children her sole heirs-at-law, in 
virtue of which they claim title to the estate.

The appellant claims to be an illegitimate son of Madame 
Jumel, born in 1794, before her marriage with Stephen Jumel; 
and by virtue of that relationship, and of a statute of New 
York, passed in 1855, enabling illegitimate children to inherit 
from their mother, he claims to be her sole heir-at-law. He 
resists, on various grounds, the claim of Mrs. Chase, and her 
heirs under the appointment. First, he contends that Madame 
Jumel took a legal estate in fee-simple by virtue of the trust- 
deed. But if not, then he contends, secondly, that by certain 
conveyances and appointments made by Madame Jumel, under 
the powers contained in the trust-deed, the appointment in 
favor of Mrs. Chase was displaced, and superseded by other 
estates which inured to Madame Jumel.

The conveyances and appointments referred to under t e 
second head are the following : —

First, A conveyance to Alexander Hamilton by ere 
meister, the trustee, at the request and by the appointmen 
of Madame Jumel, dated the tenth day of January, 1 ,
ninety-four acres of land at Harlem Heights, for the exprès 
consideration of $15,000. On the twenty-first day of cto » 
in the same year, this property was reconveyed by Hann 
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the trustee, upon the same trusts declared in the original deed 
of trust.

Secondly, A conveyance by the trustee, at the instance and 
appointment of Madame Jumel, made on the twentieth day of 
August, 1842, to one Francis Phillippon, of a large portion of 
the estate, for the expressed consideration of $100,000; and a 
reconveyance of the same property, on the same day, by Phil-
lippon to Madame Jumel in fee, for the expressed condition of 
one dollar.

Besides these conveyances, in 1850, a lot of thirty-nine acres, 
being part of the property on Harlem Heights, was sold and 
conveyed to Ambrose W. Kingsland; and, in 1853, another lot 
of three acres, to Isaac P. Martin : which conveyances are ad-
mitted to have been made to actual purchasers for valuable 
consideration.

The effect of these various deeds and conveyances is now to 
be considered. And, first, that of the trust-deeds executed to 
Werckmeister in 1827 and 1828. There were two of these 
deeds, but the trusts in both were precisely the same.

The limitations of this trust are very clear and plain, being 
of a life-estate to the separate use of Eliza Brown Jumel 
(known as Madame Jumel), with a general power of appoint-
ment during her lifetime; and, on failure to make such 
appointment, to her heirs in fee-simple.

The counsel for the appellant contends that this trust 
amounted to a use of the lands, and that, under the old statute 
of uses and trusts, it operated to vest the legal estate in fee in 
Madame Jumel. But we think that the authorities are very 
clear, that where a trust is thus created for the benefit of a 
married woman, for the purpose of giving her the separate use 
and control of lands free from the control of her husband, it 
will be sustained ; since to merge the trust in the legal estate, 
°r, to speak more properly, to convert it into a legal estate, 
would have the effect of placing the property in the husband’s 
con rol by virtue of his marital rights, and would thus defeat 

e very purpose of the trust. Harton v. Harton, 7 T. R. 653;
Cornish on Uses, 59, sect. 6; Rife v. George, 59 Penn. 393.
No 211 effeCt °f aPPointment made by Madame Jumel, 
°L 1828, We do not reSard as any doubtful

VUL. IV. KO
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than that of the trust. It was manifestly this, that, subject to 
Madame Jumel's right of disposing of the lands by will (which 
right she reserved), and after the termination of her separate 
interest for life, the equitable estate in the lands was limited 
to her husband for life, with remainder to Mary Jumel Bownes 
in fee-simple. This is so obvious as to require no elaboration 
of argument or discussion. The interests limited to Stephen 
Jumel for life, and to Mary Jumel Bownes in fee, were imme-
diate vested interests, though to take effect in possession at a 
subsequent period ; namely, at the death of Madame Jumel, and 
subject to be devested by her reserved power of disposing of 
the lands by will. The circumstance that the appointment in 
their favor is, in form, a direction to the trustee to convey to 
them, does not derogate from the vesting quality of their equi-
table interests in the meqp time. The conveyance would be 
necessary for the purpose of clothing them with the legal 
estate. Stanley v. Stanley, 16 Ves. 507; Phipps v. Ackers, 
9 Cl. & Fin. 594 ; 4 Kent’s Com. 204 ; Radford n . Willis, L. R. 
12 Eq. Cas. 110; L. R. 7 Ch. App. 11.

The effect of the Revised Statutes of New York upon this 
trust is next to be considered. The chapter which contains 
the article on Uses and Trusts (1 Rev. Stat. 727) went into 
operation on the 1st of January, 1830. By this article all 
passive trusts were abolished, and the persons entitled to the 
actual possession of lands, and to the receipt of the rents and 
profits thereof, in law or in equity, were to be deemed to have 
the legal estate therein to the same extent as their equitable 
estate ; saving, however, the estates of trustees whose title was 
not merely nominal, but was connected with some power o 
actual disposition or management in relation to the lan s. 
Future trusts were allowed to be created to sell land for t 
benefit of creditors, or to create charges thereon, or to receive 
the rents and profits, and apply them to the use of any perso 
for life or any shorter term. In construing these provisio , 
the courts of New York have held that a trust to receive a 
pay over rents and profits is valid; but that a trust o 
use and benefit of the beneficiary, not requiring any ac 
management on the part of the trustee, except, per ap , 
make conveyances at the direction and appointmen 
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beneficiary, is not a valid trust within the statute, hut inures 
as a legal estate in the beneficiary. This, we think, is the 
general result of the cases. See Leggett v. Perkins, 3 Com st. 
297; Leggett v. Hunter, 19 N. Y. 454; Wood v. Mather, 38 
Barb. 477; Anderson v. Mather, 44 N. Y. 257; Frazer v. 
Western, 1 Barb. Ch. 238.

In applying the principle of these cases to the case before 
us, we are met by the alternative character of the trust, 
namely, that the trustee shall either collect and receive the 
rents and profits, and pay them over to Madame Jumel, or, at 
her election, shall permit her to use, occupy, and possess the 
premises, and collect and receive the rents and profits to her 
separate use ; and, in either case, to convey as she might direct, 
or to her heirs in case no direction be given. The first of these 
alternatives, according to the cases, would be a valid trust; but 
the second is equivalent to nothing more than a mere trust for 
her use and benefit. During the life of her husband (who 
died in 1832), it might perhaps be fairly contended that the 
existence of the legal estate in the trustee was necessary to 
protect her in the enjoyment of the property as separate estate 
free from the control of her husband. But, after his death, the 
option of managing the property herself being in her, and not 
in the trustee, we are inclined to think that the trust became 
a mere passive one, and that the equitable estates were, by the 
Revised Statutes, converted into legal ones. This view is cor-
roborated by the opinion of Chancellor Walworth, who had 
before him some questions concerning a portion of the estate 
in 1839, and who, in relation to Madame Jumel’s interest, used 
this language: “ Her equitable interest therein, as cestui que 
trust, being turned into a legal estate by the provisions of the 
Kevised Statutes; ” citing the section above referred to. Jumel 
v. umel, 7 Paige, 595. It is true, as said by the counsel for 

e appellees, that the point in question was not necessary to 
. e ecision in that case ; but the observation shows the impres-

sions of an eminent judge, when the very matter was before his 
mind and we have not been referred to any New York deci-
sions derogatory to this view of the case.

owever, the view which we take of this case will not ren- 
i material whether the estates created by the trust and 
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appointment became legal estates, or remained, as they were 
originally, merely equitable in their nature.

The more material question is as to the effect of the convey-
ances made by Madame Jumel, and by the trustee in obedience 
to her direction and appointment subsequent to the death of 
her husband.

We may dismiss the notion which pervades the argument of 
the counsel for the appellees, that these conveyances were a 
fraud upon the appointment made in behalf of Mary Jumel 
Bownes (or Mrs. Chase). However proper that appointment 
may have been, considering the relations which the appointee 
sustained to Mr. Jumel and his wife, as their adopted daughter, 
it was, nevertheless, only a voluntary one ; and the subsequent 
appointments can in no wise be regarded as frauds upon it. 
They were, or they were not, such appointments as Madame 
Jumel still had the power to make, and their effect is to be 
judged of by the nature of her power, and by that circum-
stance alone.

It is contended by the counsel for the appellant, that, where 
several distinct powers are given in the same instrument, the 
execution of one of these powers superior in dignity to others 
will supersede and override the' latter, though executed first. 
This is, to a certain extent, true, as shown and explained by 
Mr. Sugden in his work on Powers, in the passages referred to. 
The execution, for example, of a power of sale will supersede 
all other powers, for it must necessarily do so in order to have 
any effect. Mr. Sugden, in illustrating the rule, says:

“ Thus a power of sale must defeat every limitation of the estate, 
whether created directly by the deed or through the medium of a 
power, except estates limited to persons standing in the same situ 
ation as the purchaser, for example, a lessee; for the very object o 
a power of sale is to enable a conveyance to a purchaser dischaige 
of the uses of the settlement, and it is immaterial whether any par 
ticular use was really contained in the original settlement, or was 
introduced into it in the view of the law by the execution o 
power contained in it.” 2 Sugd. on Powers, 47, 48 (6th e .)•

In the present case there was a power to lease, and a pow 
to convey, assure, and dispose. That the latter power me 
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a power to “ sell ” is not only manifest from the words, but 
from a subsequent passage of the trust, which directs as to the 
disposition of the purchase-money “ in case of an absolute sale.” 
At the same time, the words are so general as to authorize a 
disposition in favor of a volunteer, or gratuitous beneficiary. 
Here, then, are really two distinct powers contained in one 
clause ; and, according to the rules laid down by Mr. Sugden, 
the power to sell is the superior power, and will override the 
other power, and supersede it, if previously exercised.

This rule with regard to the relative priority and dignity of 
different powers in the same instrument, though depending on 
construction and the presumed intention of the donor, is some-
what analogous to the rule adopted by the courts in construing 
the act of 27 Elizabeth, respecting fraudulent conveyances. It 
has been invariably held under that act that a conveyance to 
a purchaser avoids all prior voluntary conveyances of the same 
lands; though, as between two voluntary conveyances, or two 
conveyances to purchasers, the first will take the precedency. 
Roberts on Fraud. Conv., pp. 33, 641. So, in regard to double 
powers, a power to sell or exchange, when exercised, overrides 
all other distinct powers ; for they are necessarily exclusive of 
all others; whereas the uses appointed under other powers may 
possibly be served out of the estate procured by the price of 
the sale, or by the exchange. But when a mere power to con-
vey, as distinguished from a power to sell, is once executed 
in favor of a voluntary beneficiary, it cannot be revoked with-
out reserving a power of revocation, and will not, therefore, be 
superseded by a subsequent conveyance equally voluntary, made 
under the same power.

Had the transactions in question been real and effective sales 
to actual purchasers for valuable consideration, they would un-
doubtedly have superseded the voluntary appointment in favor 
ot Mary Jumel Bownes. The position of the appellees’ counsel, 
* . no subsequent appointment could displace this without 

avmg expressly reserved a power of revocation, cannot be 
amtained, for, as we have seen, a sale does have that effect.

Ian?6 m therefore, that the conveyances to Kings- 
of th Martln were ™lid and effectual. And the execution 

ose conveyances cannot be characterized as in any manner 
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fraudulent. They were conveyances which Madame Jumel, 
under her original power of appointment, had a right to make, 
notwithstanding the previous appointment in favor of her 
adopted daughter.

But the conveyances made to Hamilton and Phillippon were 
of a different character, and seem to have been intended merely 
as means of restoring the property to its original trusts, or of 
vesting it absolutely in Madame Jumel herself, freed from the said 
appointment. On this point there can be no dispute, so far as 
regards the deed to Phillippon. It was a mere formal convey-
ance, made to enable him to reconvey the property to Madame 
Jumel. As such it was simply voluntary, and could have no 
paramount effect over the previous appointment in favor of Mary 
Jumel Bownes.

The conveyance to Hamilton may admit of more doubt. But 
looking at the whole transaction, the conveyance and the re-
conveyance, we cannot avoid the conclusion that it was intended 
as a means of getting rid of the former appointment. The re-
conveyance by Hamilton to Wreckmeister was equivalent to a 
cancellation of the pretended purchase. It was not a sale made 
by Hamilton to Werckmeister, nor a settlement made by him 
for any purposes of his own. It was simply a handing back of 
the property. In our judgment, therefore, the two conveyances 
amounted to a mere formal transfer and retransfer; and, if any 
sale was ever intended, it was rescinded by the mutual consent 
of the parties to it. We are of opinion that this transaction 
did not, any more than that with Phillippon, affect the appoint-
ment in question, or the estate of the appointee, whether that 
estate is to be regarded as a legal or an equitable one.

The next question is as to the title of the appellees to equi 
table relief for protecting them in the title which they have thus 
acquired. Madame Jumel died in 1865 ; and the appellees 
immediately entered into full possession of all the propeity in 
question, both that which was derived from Stephen Jumel an 
that which is conceded to have been the proper estate of Madame 
Jumel; and they have been in possession ever since. The ap-
pellant, by his several actions of ejectment, seeks to depnv 
them of that possession. With regard to the Stephen 
property, the title to which we have been considering, and w i 
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the appellees claim under and by virtue of the said trust and 
appointment, it is apparent that, if the estate which they thus 
acquired is to be regarded as still an equitable estate, their 
right to the protection of a court of equity is undoubted, no 
matter where, or in whom, the legal estate may be, — whether in 
the heirs of Werckmeister, the trustee, or in the heirs of Madame 
Jumel by virtue of the conveyances above referred to. On the 
other hand, if, by virtue of the Revised Statutes, the equitable 
estate of the appellees became converted into a legal estate, 
they would still have good cause to come into a court of equity 
for the purpose of removing the cloud upon their title created 
by the subsequent appointments and conveyances to Hamilton 
and Phillippon. These instruments on their face purport to be 
conveyances to purchasers, setting forth pecuniary considerations 
to a large amount, and, by themselves, would import such a 
disposition of the lands conveyed as would defeat the appoint-
ment made in favor of Mrs. Chase. It is only by bringing them 
into juxtaposition with the sequent transactions in each case 
respectively, — that is to say, by the introduction of supplemental 
evidence, that they are shown to be ineffective. In view of 
these considerations, and of the fact that the whole title involves 
the true construction of the trust and the power of appointment, 
and the further fact that Madame Jumel was in full possession 
of the property, using and treating it as her own absolute estate 
until her death, the appellees were perfectly justified in coming 
into a court of equity to have these conveyances declared void 
and without effect.

To this extent we think they are entitled to a decree, includ-
ing also a decree for a perpetual injunction against the appel-
lant, prohibiting him from prosecuting any action or suit for 
the recovery of the lands embraced in the appointment made in 
avor of Mary Jumel Bownes, by the deed of appointment ex-

ecuted by Eliza B. Jumel, and bearing date the twenty-first 
day of November, 1828.

As to the residue of the relief prayed for, — namely, that 
the appellees should have the lands and real estate of which

’ indisputably died seised in fee-simple appro-
priated to them in satisfaction of the supposed frauds committed 

y er against the trust, and of the engagements which she is 
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supposed to have made to settle her estate, or a portion thereof, 
upon Eliza Jumel Chase, in consideration of her marriage with 
Mr. Pery, — we are unable to perceive any valid ground for grant-
ing the prayer of the bill. If there were no other objections to 
the decree sought in this behalf, we cannot agree with the 
counsel of the appellees, that any such fraud as is supposed was 
practised, or, if attempted, that the attempt was successful ; and 
we fail to see any thing in the proofs adduced with regard to 
the negotiations of the said marriage sufficient to sustain such a 
decree.

Nor do we think that the nature of the litigation created by 
thè actions of ejectment, the character and amount of the evi-
dence, or the number of suits, is such as to lay the foundation 
for the assumption of the entire controversy by a court of equity. 
Supposing the relationship of the appellant to Madame Jumel 
to be such as he pretends it is, there does not seem to be any 
unnecessary multiplication of actions. All the property in the 
city of New York is included in one suit, and the actions in 
Saratoga are brought against the several tenants in possession. 
The power of the courts of law to consolidate actions depend-
ing between the same parties, and upon the same questions in 
controversy, is probably sufficient to prevent any practical in-
convenience not inherent in the case itself. If the evidence is 
merely voluminous or tedious, that circumstance is not sufficient 
cause for removing a case from a court of law to a court of 

equity. .
The claim made by the appellees to recover from t e appe 

lant the sum of $2,500, procured by him by way of compromise 
from a grantee of Mr. Chase, is, in our opinion, utterly groun ess.

Decree reversed, and cause remanded with directions to enter 
decree in conformity with this opinion.
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ABANDONMENT. See Letters-Patent, 1.
ACCOUNT. See Letters-Patent, 14, 16.
ADMIRALTY.

1. A steam-tug which engages to tow a vessel into a port, although not a 
common carrier nor an insurer, is bound to exercise reasonable skill 
and care in every thing relating to the work until it is accomplished, 
and she is liable for the want of either to the extent of the damage 
sustained. The “ Margaret” 494.

2. She is bound to know the channel of her home port, how to reach 
it, and whether, in the state of the wind and water, it is safe and 
proper to attempt to enter with a tow. Id.

3. Under the maritime law, there is no lien upon a vessel for materials 
furnished and work done in repairing her at her home port. The 
“ Edith” 518.

4. A creditor, claiming the benefit of the provisions of the statute of New 
York, passed April 24,1862, which purport to give such a lien, must, 
whether they be invalid or not, — a point which the court deems it 
unnecessary in this case to decide, — take it subject to all the condi-
tions which they impose; and he loses it if it be not enforced within 
the time prescribed. Where a seizure has been seasonably made, a 
bond in conformity to them, when executed and delivered to him by 
the owner, is a substitute for the lien, and works a discharge of 
the vessel. Id.

5. The District Court can marshal the fund in its registry only between 
lien-holders and owners. Id.

6. This court, concurring in opinion with the court below that in this 
case both vessels were at fault, affirms the decree dividing the dam-
ages between them. The “ Stephen Morgan,” 599.

ALABAMA. See Mortgage, 6.
APPEAL. See Court of Claims, 2, 3; Mandamus, 1, 2; Practice, 8, 9, 14.

17,29. ’
1. An appeal does not lie from an order of the court below, denying a 

motion in a pending suit, to permit a person to intervene and be-
come a party thereto. Ex parte Cutting, 14.
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APPEAL (continued').
2. Subsequently to a decree pro confesso, additional parties were, by leave 

of the court, permitted to intervene as defendants, in the same man-
ner and with like effect as if named in the original and supplemental 
bills. The case was then referred to a master, who computed, 
ascertained, and reported the amount of indebtedness, &c.; where-
upon the court, after finding certain facts and overruling the excep-
tions of such intervening parties to his report, passed a final decree, 
but denied their right to an appeal therefrom. Held, 1. That they 
had that right. 2. That, to enforce it, a mandamus lies from this 
court. Ex parte Jordan, 248.

3. Appeals do not lie to this court from the circuit courts in the exercise 
of their supervisory jurisdiction under the bankrupt laws. Conro 
v. Crane, 441.

4. Where, in the progress of a suit for the foreclosure of a mortgage, a 
receiver was appointed, against whom, after the foreclosure and sale 
of the mortgaged premises, a decree was rendered directing him to 
pay into court $18,776.25, the balance found due from him on the 
settlement of his accounts, — Held, that he had the right to appeal 
from that decree. Hinckley v. Gilman, Clinton, If Springfield Rail-
road Co. 467.

5. Whatever has been decided here upon one appeal cannot be re-ex-
amined in a subsequent appeal of the same suit. The subsequent 
appeal brings up only the proceedings of the Circuit Court after the 
mandate of this court. Supervisors v. Kennicott, 498.

APPOINTMENT, POWER OF. See Trusts.

ARMY REGULATIONS. See Military Stations, 2 ; Officers of the Army, 
1, 2.

ASSIGNEE IN BANKRUPTCY. See Mortgage, 5.
A decree in a suit between husband and wife, confirming a conveyance 

of real estate made to her by him, does not bind his assignee in 
bankruptcy suing to set such conveyance aside on the ground t a 
it was made in fraud of creditors. Humes n . Scruggs, 22.

ATTACHMENT. . .
An attachment levied upon lands in Arkansas is not discharge y 

debtor’s appearance to the suit. Pike v. Wassell, 711.

ATTORNEY AND CLIENT. See Evidence, 1.
AUTHENTICATION OF THE PUBLIC ACTS, ETC., OF A S^ATJ 

The act of Congress, prescribing the mode in which the public ac s> 
ords, and judicial proceedings in each State shall be au en ’ 
so as to take effect in every other State, does not relate o e 
sibility of such acts, &c., of a State in its own coms, or 
courts of the United States sitting in that State. Town of 

Ottawa v. Perkins, 260.
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BANK OR BANKER. See Taxation, 2.

BANKRUPTCY. See Appeal, 3; Jurisdiction, 2, 3.
1. If money, which, a married woman might have had secured to her own 

use, is allowed to go into the business of her husband, be mixed with 
his property, and applied to the purchase of real estate for his ad-
vantage, or for the purpose of giving him credit in business, and is 
thus used for a series of years, such real estate, unless there is at the 
time of its purchase a specific agreement that it shall belong to the 
wife, becomes the property of the husband for the purpose of paying 
his debts. A conveyance thereof to his wife upon the occurrence of 
his bankruptcy is a fraud upon his creditors, and void. Humes v. 
Scruggs, 22.

2. A provision in the constitution of a stock and exchange board, whose 
members are limited in number, and elected by ballot, that a mem-
ber, upon failing to perform his contracts, or becoming insolvent, 
may assign his seat to be sold, and that the proceeds shall, to the. 
exclusion of his outside creditors, be first applied to the benefit of 
the members to whom he is indebted, — the purchaser not becoming 
a member, nor having the right to transact business in the board 
until he shall be elected by ballot, — is neither contrary to public 
policy, nor in violation of the Bankrupt Act. Hyde v. Woods, 
523.

3. Membership of the board is not a matter of absolute sale. Although 
property, it is, when purchased, qualified and incumbered by con-
ditions which the creators of it had the right to impose, and a com-
pliance with which is necessary to obtain it. Id.

4. In computing the four months before filing the petition in bankruptcy, 
within which time the assignment of his property by an insolvent 
debtor, with a view to give a preference to any creditor, is void, the 
day upon which the petition is filed must be excluded. Dutcher v. 
Wright, 553.

5. Toofet al. v. Martin, 13 Wall. 40, and Buchanan v. Smith, 16 id. 277, 
cited, and the doctrines therein announced applied to the facts of 
this case. Id.

6. The subsequent bankruptcy of the pledgor of a negotiable instrument 
docs not deprive the pledgees of their right to dispose of it upon his 
default. Jerome v. McCarter, 734.

beds  and  shores  of  naviga ble  streams , tit le  to .
See Commerce, 3-7 ; Riparian Proprietors, 1-3.

BILL OF EXCEPTIONS. See Practice, 3, 23.

BILLS OF EXCHANGE AND PROMISSORY NOTES. See Negoti-
able Instruments.

BONA FIDE PURCHASEBS FOB VALUE. See Municipal Bonds, 
A 4, 5, 6, 10.
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BONDS. See Mortgage, 2, 3, 7 ; Municipal Bonds.

BURDEN OF PROOF. See Distilled Spirits, 1; Pleading, 1; Practice, 20.

CENTENNIAL BOARD OF FINANCE.
In the distribution of the moneys remaining in the treasury of the Cen-

tennial Board of Finance at the close of that corporation, as provided 
for in sect. 10 of the act of Congress of June 1, 1872 (17 Stat. 203), 
the appropriation of $1,500,000, made by the act of Feb. 16, 1876 
(19 id. 3), must be paid into the treasury of the United States before 
any division of assets is made among the stockholders in satisfaction 
and discharge of the capital stock. Eyster v. Centennial Board of 
Finance, 500.

CERTIORARI. See Practice, 16.

CHARGE TO JURY.
Where a policy of life insurance makes the declaration, the questions set 

forth in the proposal and the answers to them, a part of the contract, 
and declares, that, if they are found in any respect to be false and 
fraudulent, it shall be void, the court below did not err in charging 
the jury, that, where the answers were qualified by the statement 
of the applicant that they were as nearly correct as he could remem-
ber, the right to recover would not be defeated, unless the jury were 
satisfied that the answers, or some of them, were untrue in any re-
spect materially affecting the risk, and that the assured knew of their 
incorrectness. .¿Etna Life Insurance Co. n . France, 561.

CHATTELS, DEED OF TRUST OF. See Landlord and Tenant, 6;
Mortgage, 1.

CHECK. See Negotiable Instruments, 4, 5, 6.
CHESAPEAKE AND OHIO CANAL COMPANY, PROPERTY OF, 

IN THE DISTRICT OF COLUMBIA. See Taxation.

CHORPENNING CLAIM.
From the repeal of the joint resolution of April 15, 1870 (16 Stat. 673), 

authorizing the Postmaster-General to adjust the accounts of eoige 
Chorpenning, and from the prohibition in the act of March ’ 
(id. 519), directing that no part of the money thereby appropna e 
for the use of the Post-office Department shall “be applied to e 
payment of what is known as the Chorpenning claim, the imp ica 
tion is clear, that nothing more was to be paid to him on accoun 
said claim, without further authority from Congress. orpenn
v. United States, 397.

CITATION, NON-SERVICE OF. See Practice, 9.
CITIZENSHIP, PRIVILEGES AND IMMUNITIES OF. See Con 

stitutional Law, 10-12.
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CLERK, PAYMENT OF HIS FEES. See Practice, 14.

COMMERCE. See Fisheries; Warehouses.
1. So much of the act of the legislature of New York, passed May 22, 

1862, amended April 17, 1865, as requires, with certain exceptions, 
all ships or vessels which enter the port of New York, or load or 
unload, or make fast to any wharf therein, to pay a certain percent-
age per ton, to be computed on the tonnage expressed in the regis-
ters of enrolments of such ships or vessels respectively, is in violation 
of the Constitution of the United States, and therefore void. Inman 
Steamship Co. v. Tinker, 238.

2. The act of the legislature of Louisiana, approved March 6, 1869, in 
relation to the survey of the hatches of every sea-going vessel arriv-
ing at New Orleans, and of the damaged goods coming on board of 
her, &c., being a regulation of commerce with foreign nations and 
among the several States, is in violation of the Constitution of the 
United States, and therefore void. Foster n . Master and Port War-
dens of the Port of New Orleans, 246.

3. In order that the passage-ways of commerce and navigation might be 
subject to public authority and control, the title to the land under 
water and to the shore below ordinary high-water mark, in naviga-
ble rivers and arms of the sea, was, by the common law, vested in 
the sovereign for the public use and benefit. Barney v. Keokuk, 324.

4. In England, tide-waters only were regarded as navigable. Hence 
the rule as to property was often expressed as applicable to them 
only, although the reason of it would make it apply to all navigable 
waters. Id.

5. The form, instead of the substance, of the rule has been adopted in 
many of the States of this country; and in them the public title to the 
beds and shores of navigable streams is confined to tide-water. Id.

6. From the same cause, the admiralty jurisdiction of the United States 
was for a long period restricted to tide-water. Id.

1. Since the decision of this court in The Genesee Chief, in 1851 (12 How. 
443), declaring all the great lakes and rivers of the country navigable 
that are really such, there is no longer any reason for thus restricting 
the title of the State, except as a change in that respect might in-
terfere with vested rights and established rules of property. Id.

COMMON CARRIER.
1. A railroad company in Wisconsin cannot recover for the transporta-

tion of property more than the maximum fixed by the act of that 
State of March 11, 1874, by showing that the amount charged was 
no more than a reasonable compensation for the services rendered.

9 Tk MUwaukee, St- Railway Co. v. Ackley, 179.
e inona and St. Peter Railroad Company, having been incorpo-

rated as a common carrier, with all the rights and subject to all the 
iga ions which that term implies, was bound to carry, when called 
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COMMON CARRIER (continued).
upon for that purpose, and charge only a reasonable compensation 
therefor. Winona & St. Peter Railroad Co. v. Blake, 180.

3. An express company, well knowing that certain goods, received by 
it for transportation to a place mentioned in its receipt, were the 
property of the shipper, delivered them, without his knowledge, to 
a third person, at the place of shipment, on the order of the con-
signee. Held, that the company was liable to the shipper for the 
value of the goods. Southern Express Co. v. Dickson, 549.

COMMON LAW.
The common law, as a rule of conduct, may, unless constitutional limi-

tations forbid, be changed at the will of the legislature. Munn v. 
Illinois, 113.

COMMUTATION FOR QUARTERS AND FUEL. See Military 
Stations, 2.

COMPTROLLER OF THE CURRENCY. See National Banks, 3, 5-9.

CONDEMNATION. See Distilled Spirits, 1, 2.

CONDITION PRECEDENT. See Municipal Bonds, 3-6, 16, 20, 28.

CONFEDERATE TREASURY NOTES. See Negotiable Instruments, 
10, 11, 12.

CONFISCATION.
Certain lands in Arkansas, liable to confiscation under the act of July 1 , 

1862 (12 Stat. 589), and belonging to A., a non-resident of the State, 
were seized Feb. 16, 1865, by the marshal, pursuant to instructions 
from the district attorney, who, on the 17th of that month, filed a 
libel of information against them in the proper District Court o 
the United States. On the following day, a warrant of arrest an 
monition wras issued and duly served. The libel was amen e 
April 5, so as to embrace other lands of A. On that day a ecree 
of condemnation, forfeiture, and sale of all the lands was en er 
by that court, and they were sold on the 28th of that mont y e 
marshal, under a venditioni exponas. The purchasers subsequen y 
conveyed them to B. The decree of condemnation was affirmed y 
the Circuit Court. A writ of attachment, sued out of one o 
courts of Arkansas, March 9, 1865, at the suit of sun iy ere _
of A, was on that day levied upon the same lands. A., y 18 ,
ney, entered his appearance to the suit, and judgmen was 
against him Sept. 29. All of said lands were sold by t 
under a fieri facias. B. became the purchaser, an re us ¿eijn- 
taxes upon them, in order that, by buying them a a sa e 
quent taxes, his title may be perfected. A. is still living, 
children brought this suit. Heidi. T“ the appear^ 

not discharge the lien of the attachment.
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writ by the sheriff upon the lands seized by the marshal was void, 
and that B.’s interest in them is determinable upon the death of A. 
3. That the decree of condemnation did not divest the rights of the 
attaching creditors in the lands not seized by the marshal, and that 
B.’s title to them in fee, acquired by his purchase at the sheriff’s 
sale, was not affected by the proceedings in confiscation, and the 
sale under them. 4. That the affirmance by the Circuit Court of 
the decree gave no validity to it as against the attaching creditors. 
5. That the heirs apparent or presumptive of A. have, in regard to 
the lands so seized and sold by the marshal, a right to protect their 
estate from forfeiture or incumbrance, and that B.’s refusal to pay 
the taxes on them presents a proper case for relief in a court of 
equity. Pike v. Wasset I, 711.

CONSIGNOR AND CONSIGNEE. See Common Carrier, 3.

CONSTITUTIONAL LAW. See Commerce, 1,2; Corporations, 2; Fish-
eries; Judicial Comity, 1-5; National Banks, 4.

1. Down to the time of the adoption of the fourteenth amendment of 
the Constitution of the United States, it was not supposed that 
statutes regulating the use, or even the price of the use, of private 
property necessarily deprived an owner of his property without due 
process of law. Under some circumstances they may, but not under 
all. The amendment does not change the law in this particular: it 
simply prevents the States from doing that which will operate as 
such deprivation. Munn v. Illinois, 113.

2. The court does not hold that a case may not arise in which it may be 
found that a State has, under the form of regulating her own affairs, 
encroached upon the exclusive domain of Congress in respect to 
inter-state commerce; Id.

3- The ninth section of the first article of the Constitution of the United 
States operates only as a limitation of the powers of Congress, and 
m no respect affects the States in the regulation of their domestic 
affairs. Id.

4. The act of the general assembly of Illinois, entitled “ An Act to regu-
late public warehouses and the warehousing and inspection of grain, 
and to give effect to art. 13 of the Constitution of this State,” ap-
proved April 25, 1871, is not repugnant to the Constitution of the 
United States. Id.

5. The act of the general assembly of the State of Iowa, entitled “ An 
Act to establish reasonable maximum rates of charges for the trans-
portation of freight and passengers on the different roads of this 
State,” approved March 23, 1874, is not in conflict with sect. 4, 
art. 1, of the Constitution of Iowa, which provides that “ all laws 
of a general nature shall have a uniform operation,” and that “ the 
general assembly shall not grant to any citizen, or. class of citizens, 
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privileges or immunities which, upon the same terms, shall not 
equally belong to'all citizens; ” nor is it a regulation of inter-state 
commerce. Chicago, Burlington, Quincy Railroad Co. v. Iowa, 
155.

6. The Chicago and North-western Railway Company was, by its char-
ter, and the charters of other companies consolidated with it, author-
ized “to demand and receive such sum or sums of money for the 
transportation of persons and property, and for storage of property, 
as it shall deem reasonable.” The Constitution of Wisconsin, in 
force when the charters were granted, provides that all acts for the 
creation of corporations within the State “may be altered or re-
pealed by the legislature at anytime after their passage.” Held, 
that the legislature had power to prescribe a maximum of charges 
to be made by said company for transporting persons or property 
within the State, or taken up outside the State and brought within 
it, or taken up inside and carried without. Peik n . Chicago if 
North-Western Railway Co., 164.

7. The act of Wisconsin, approved March 11, 1874, entitled “ An Act 
relating to railroads, express and telegraph companies, in the State 
of Wisconsin,” is confined to State commerce, or such inter-state 
commerce as directly affects the people of Wisconsin. Until Con-
gress shall act in reference to the relations of this consolidated 
company to inter-state commerce, the regulation of its fares, &c., 
so far as they are of domestic concern, is within the power of that 
State. Id.

8. Neither the act of the legislature of Minnesota of Feb. 28, 1866, nor 
the Constitution of the State, adds to or takes from the grant made 
to the Winona and St. Peter Railroad Company by its original char-
ter. Winona if St. Peter Railroad Co. y. Blake, 180.

9. The several States of the Union possess the power to regulate t e 
tenure of real property within their respective limits, the modes oi 
its acquisition and transfer, the rules of its descent, and the ex en 
to which a testamentary disposition of it may be exercise y 
owners. United States v. Fox, 315.

10. The right which the citizens of a State acquire by her appr p . 
tion to their use of the beds of all tide-waters within her jurisdic-
tion as a common for taking and cultivating fish is a proper yrng ’ 
and not a mere privilege or immunity of citizenship. c re 
v. Virginia, 391. . A.. ,.

11. The second section of the fourth article of the Consti u i , 
declares that “the citizens of each State shall be en i e■■ 
privileges and immunities of citizens in the severa a 
not vest the citizens of one State with any interest in th 
property of the citizens of another State. Id. ... pns of

12. A law of Virginia, by which only such persons as are n
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that State are prohibited from planting oysters in the soil covered by 
her tide-waters, is neither a regulation of commerce nor a violation 
of any privilege or immunity of inter-state citizenship. Id.

13. The court reaffirms the decision in Insurance Company v. Morse, 20 
Wall. 445, that an agreement to abstain in all cases from resorting 
to the courts of the United States is void as against public policy, 
and that a statute of Wisconsin, requiring such an agreement, is in 
conflict with the Constitution of the United States. Doyle v. Con-
tinental Insurance Co., 535.

14. A State has the right to impose conditions, not in conflict with the 
Constitution or the laws of the United States, to the transaction of 
business within its territory by an insurance company chartered by 
another State, or to exclude such company from its territory, or, 
having given a license, to revoke it, with or without cause. Id.

15. The legislature of Wisconsin enacted that if any foreign insurance 
company transferred a suit brought against it from the State courts 
to the Federal courts, the secretary of State should revoke and can-
cel its license to do business within the State. An injunction to 
restrain him from so doing, because such a transfer is made, cannot 
be sustained. The suggestion that the intent of the legislature is to 
accomplish an illegal result, to wit, the prevention of a resort to the 
Federal courts, is not accurate. The effect of this decision is, that 
the company must forego such resort, or cease its business in the 
State. The latter result is here accomplished. Id.

16. As the State has the right to exclude such company, the means by 
which she causes such exclusion, or the motives of her action, are 
not the subject of judicial inquiry. Id.

CONTRACTS. See Court of Claims, 1, 4; Eight-Hour Law ; Insurance, 
1-4.

1. The telegraphic correspondence in this case, in relation to the sale 
and purchase of certain bonds, considered, and held to constitute a 
complete contract of sale upon the condition, or with an implied 
warranty, that the bonds were genuine. Utley v. Donaldson, 29.

2. The contract was not so modified by subsequent correspondence as to 
amount to a waiver on the part of the purchaser of such condition or 
warranty. Id.

• In this case, no formal lease of the property was executed; but the 
court holds that the correspondence under which the United States 
entered into occupancy constituted a contract of letting for one 
year, with a privilege of three, at a rent of $500 per month, without 
restriction as to the use to which the property might be put. 
United States v. Bostwick, 53.

4. Where a contract, entered into by a city for the construction of cer-
tain public works, provides that they shall be completed under the 
supervision and to the satisfaction of an officer of the city, his action, 
v°n. iv. 53
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in finally accepting them, is an announcement of his decision that 
the terms of the contract have been complied with, and is binding 
upon the city. Omaha v. Hammond, 98.

5. The power of a court of equity to cancel an executed contract ought 
not to be exercised, unless the fraud and false representations set up 
as the ground for relief are clearly proved, and the complainant 
has been thereby deceived and injured. Atlantic Delaine Co. v. 
James, 207.

CONVEYANCES. See Equity, 2-4; Trusts.

CONVEYANCES IN FRAUD OF THE BANKRUPT ACT. See 
Assignee in Bankruptcy ; Bankruptcy, 1, 4, 5.

CORPORATIONS. See Railroad Companies, Legislative Control of their 
Rates of Fare and Freight, 1—3; Taxation, 2—4.

1. Where a railroad company has been a corporation de facto from the 
date of its organization, its existence and its ability to contract can-
not be called in question in a suit brought upon evidences of debt 
given to it. Commissioners of Douglas County v. Bolles, 104.

2. Certain Wisconsin railroad corporations were consolidated with others 
of Illinois on terms which, in effect, required that the consolidated 
company should, when operating in Wisconsin, be subject to its 
laws. Held, that Wisconsin can legislate for the company in that 
State precisely as it could have legislated for its own original com-
panies, if no consolidation had taken place. Peik v. Chicago 
North-Western Railway Co., 164.

3. A corporation created by the laws of Iowa, although consolidated wit 
another of the same name in Missouri, under the authority o a 
statute of each State, is, nevertheless, in Iowa, a corporation exit, 
ing there under the laws of that State alone. Muller v. Dows,

COUPONS. See Estoppel, 2, 3, 12, 13; Mortgage, 2, 3; Municipal Bonds, 
18, 27.

COURT OF CLAIMS. See Practice, 11-13, 15-17.
1. The obligations of the United States to its lessor relate to the condi-

tion of the premises at the time the term commenced. For amag 
done before that time by the army engaged in the suppression o 
rebellion, no action can be maintained in the Court o
United States v. Bostwick, 53. , . . »

2. The act of May 9, 1866 (14 Stat. 44), extending the junsdic i 
the Court of Claims, does not dispense with the existing ru es 
lating appeals from that court. United States v. Clark, •

3. In cases to which that act applies, the Court of Claims s o 
forth in its finding of facts the amount of loss, i any, w 
petitioner has sustained. Id. . who

4. By reason of its improper suspension of the work o a con r
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had agreed to supply the skilled labor and the materials necessary 
for the erection of certain buildings for its use, the United States is 
liable in the Court of Claims for such damages as he has actually 
sustained. United States v. Smith, 214.

CREDITORS. See Assignee in Bankruptcy ; Bankruptcy, 1, 2, 4, 5; Hus-
band and Wife.

CRIMINAL CASES. See Practice, 5.

CROSS-EXAMINATION. See Practice, 4.

DAMAGES. See Admiralty, 4; Court of Claims, 1, 4; Letters-Patent, 15, 
16, 19, 20; Practice, 6, 7, 12, 13.

DECREE. See Estoppel 7; Jurisdiction, 5; Practice, 24.

DEED. See Prescription, 3; Sale for Taxes.
The delivery of a deed conveying land will, in the absence of direct 

evidence of the fact, be presumed from the concurrent acts of the 
parties recognizing a transfer of the title. Thus, where a deed had 
been executed and recorded without the knowledge of the grantee, 
who subsequently, upon request of the grantor, conveyed the land to 
a third party, it was held that this recognition by both parties of the 
transfer of the title was sufficient evidence that at that time the deed 
had been delivered. Gould v. Day, 405.

DEVASTAVIT. See Executors and Administrators, 3.
DEVISE.

By a statute of New York, a devise of lands in that State can only be 
made to natural persons and to such corporations as are created under 
the laws of the State and are authorized to take by devise. A de-
vise, therefore, of lands in that State to the government of the United 
States is void. United States v. Fox, 315.

dis tille d  sp irits .
The forty-fifth section of the act of July 13, 1866 (14 Stat. 163), im-

poses upon a claimant of distilled spirits, seized for a violation of 
that section, the burden of proving that the requirements of law 
have been complied with, and this court, upon consideration of the 
evidence disclosed in the record, deems it insufficient, and affirms 
the decree of condemnation. One Hundred and Ninety-nine Barrels 
of Whiskey v. United States, 86.

DISTRICT OF COLUMBIA. See Ejeotmenl; Husband and Wifi. 
DRAFT. See Negotiable Instruments, 13, 14.
DRAWER AND DRAWEE. See Negotiable Instruments,

E PROCESS OF LAW. See ConstUutlonal Law, 1; Rights of Property, 
and to a Compensation for its Use.
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EIGHT-HOUR LAW. See Estoppel, 4.
1. The act of Congress of June 25, 1868 (15 Stat. 77), declaring that 

eight hours shall constitute a day’s work for all laborers, workmen, 
and mechanics employed by or on behalf of the government of the 
United States, is in the nature of a direction by the government to 
its agents. United States v. Martin, 400.

2. It is not a contract between the government and its laborers, that 
eight hours shall constitute a day’s work. It neither prevents the 
government from making agreements with them, by which their 
labor may be more or less than eight hours a day, nor does it pre-
scribe the amount of compensation for that or any other number of 
hours’ labor. Id.

3. Where, therefore, a laborer, in the habit of working for the govern-
ment twelve hours a day, for $2.50 a day, is informed by the proper 
authority that, if he remains in the service at that compensation, 
he must continue to work twelve hours a day, and he does so con-
tinue, and is paid accordingly, he cannot afterwards recover for the 
additional time over eight hours as a day’s labor. Id.

EJECTMENT.
1. The act of Congress approved June 1,1870 (16 Stat. 146), abolishing 

all fictions in ejectment within the District of Columbia, does not 
abolish that action, nor convert it into a writ of right. Hogan n . 
Kurtz, 773.

2. Uninterrupted, open, visible, exclusive, and notorious adverse posses-
sion by the defendant, under a claim of title for twenty years, is a 
good defence, unless the other party is within some one of the excep-
tions contained in the Statute of Limitations; and proof of such 
possession is admissible under the general issue. Id.

3. The Statute of Limitations, when it begins to run, will not be ar-
rested by any subsequent disability; and a party, claiming the 
benefit of its exceptions, can only avail himself of the disability 
which existed when the right of action first accrued. Id.

4. This action of ejectment was brought more than three years after the 
passage of the act of March 3, 1865, the second section whereof 
(13 Stat. 532) abrogated all exceptions in favor of parties beyond 
the District of Columbia, which, under then existing laws, might 
be replied or relied on in any action or proceeding brought in said 
District, with a saving as to actions then pending, or which might 
be brought within three years thereafter. The exception of those 
laws in favor of such of the grantors of the plaintiff as were for-
eigners and lived beyond seas was no longer in force. Id.

EQUITY. See Contracts, 5; Power of Attorney, 1; Practice, 28; Trusts, 
2-6.

1. Before the laws of the United States were extended over the Territory 
of Oregon, the settlers in that country had formed for themselves 
a provisional government, under which they adopted regulations 
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for the possession and occupation of land in the Territory among 
themselves, although the title to the land was in the United 
States. Under the regulations, land was occupied, cultivated, 
and improved, and bought and sold, as if the parties had pos-
sessed the fee. The claimants did not, in their dealings with 
the land, deny the proprietorship of the United States, but they 
acted upon the expectation that their possessions and improve-
ments would be respected by the government, and that ultimately 
they should acquire the title; and it was the general understand-
ing of the people, that, whenever the legal title was obtained, it 
should inure to the benefit of the grantees of the claimant who 
secured the patent of the United States. This understanding 
affected all transactions in land until the passage of the Donation 
Act of Sept. 27, 1850. Held, that a purchaser under these circum-
stances from the claimant, or a person whose purchase from another 
had been confirmed by the claimant, acquired as against him an 
equitable right to the land which a court of equity will enforce when 
he has obtained the patent of the United States; and this equitable 
right passes to subsequent grantees of the first purchaser or confirmee. 
Stark v. Starr, 477.

2. Whenever there is great weakness of mind, though not amounting to 
absolute disqualification, arising from age, sickness, or any other 
cause, in a person executing a conveyance, and the consideration 
given for the land is grossly inadequate, a court of equity will, upon 
proper and seasonable application of the injured party, or his repre-
sentatives or heirs, interfere and set the conveyance aside. Allore 
v. Jewell, 506.

3. When a person, from infirmity and mental weakness, is likely to be 
easily influenced by others, transactions entered into by such person 
without independent advice will be set aside, if there is any unfair-
ness in them. The principle upon which courts act in such cases, 
applied to a conveyance of land obtained from a woman advanced in 
years, of doubtful sanity, living entirely by herself, without friends 
to take care of her, and confined to her house by sickness. Id.

4. The lapse of time, six years, before bringing suit to cancel a convey-
ance so obtained, cannot avail the defendant where he has had pos-
session of the land, and a reasonable rent therefor is equal to the 
value of his improvements thereon, and there has been no loss of 
evidence preventing a full presentation of the case. Id.

5. A suit to recover judgment for labor performed by the plaintiff upon 
a quartz mill and mine in Montana Territory, and to enforce a 
mechanic’s and laborer’s lien upon the defendant’s interest in the 
premises for the payment of the judgment, is a suit in equity, 
requiring specific directions for the sale of the property, such as 
are usually given upon the foreclosure of mortgages and the sale 
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of mortgaged premises. The fact that, according to the modes of 
procedure adopted in the Territory, a personal judgment for the 
amount found due is usually rendered in such cases, with directions 
that, if the same be not satisfied out of other property of the debtor, 
the property upon which the lien is adjudged to exist shall be sold, 
and the proceeds applied to its payment, does not change the charac-
ter of the suit from one of equitable cognizance and convert it into 
an action at law. Davis v. Alvord, 545.

6. The court affirms the doctrine announced in Hendrickson v. Hinckley, 
17 How. 443, that a court of equity will not enjoin a judgment at 
law, unless the proof clearly shows that the defendant had a just 
defence, of which he could not avail himself at law, or to which, if 
available, he was prevented from resorting, by fraud or unavoidable 
accident, unmixed with any fault or negligence in himself or his 
agents. Crim v. Handley, 652.

7. Absence of one of the counsel employed to conduct his defence in a 
suit at law does not furnish ground for equitable relief, where it ap-
pears that the defendant, had he been present at the trial, might 
have employed other counsel equally competent; nor does the fact 
that a witness upon whom he relied was so sick during his examina-
tion as to impair his recollection of facts within his knowledge. 
Having failed to ask a postponement or a continuance, he cannot go 
into equity and claim to have the judgment enjoined. Id.

8. Nor will such relief be granted because the record of a prior suit upon 
which the defendant relied was lost, or could not be found by the 
clerk of the court. The loss of the record, and an unsuccessful 
search for it, presented a good cause for a continuance. Proof of 
its contents was also available under such circumstances as second-
ary evidence. Id.

9. That the evidence is merely voluminous or tedious, is not sufficient 
cause for removing a case from a court of law to a court of equity. 
Bowen v. Chase, 812.

10. A railroad company, on the 30th of April, 1850, mortgaged to 
trustees a specifically described portion of its road to secure certain 
certificates of indebtedness bearing interest at the rate of ten per 
cent per annum. . Subsequent mortgages covering the entire line of 
road were made. As the work progressed, the company issued cer 
tificates of preferred stock, on which dividends of ten per cent per 
annum were to be paid. In October, 1852, the company made a 
proposition to waive, until Nov. 1, 1870, its right to redeem at plea 
sure the portion of its road first mortgaged, provided the holders o 
the certificates of indebtedness would, by indorsement thereon, au 
thorize the trustees, after paying the holders three per cent semi 
annually on the said certificates, to pay over semiannually to e 
treasurer of the company, for its use and benefit, the balance o
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income (for interest) which the stockholders were then entitled to 
receive, viz., two per cent, to be held by him, and appropriated, as 
far as might be required, or as the same might go, to the payment 
of interest to such preferred stockholders as should surrender their 
old certificates and receive new certificates of preferred stock, bear-
ing three per cent interest or income semiannually in lieu of five 
per cent, as then stipulated. The company authorized the president 
to issue such new certificates of preferred stock, and to waive the 
right to redeem. None of the holders of the preferred stock ac-
cepted the proposition until Sept. 1, 1853. The trustees of the sec-
ond mortgage foreclosed; the bondholders formed a new corporation, 
and have operated and owned the road since November, 1862. The 
holders of the new certificates of preferred stock filed their bill, Feb. 
21, 1871, to recover the four per cent per annum relinquished under 
the first mortgage. On final hearing, the bill was dismissed. Held, 
1. That there is no privity between the complainants and the new 
corporation. 2. That there was no privity between the holders of 
the certificates under the first mortgage and the preferred stock-
holders. 3. That the defence of the Statute of Limitations not 
having been set up by plea or answer, the case in that aspect capnot 
be considered. 4. That as the complainants, if they could recover 
the moneys claimed, would be entitled to discovery and an account, 
the objection that they have a remedy at law is not available. 
Where such an objection lies, it is the duty of the court sua sponte 
to take notice of it, and give it effect. 5. That it is not necessary, 
in order to let in a defence that the claim is stale, that a foundation 
should be laid by any averment in the answer. Where the facts 
disclose laches and neglect on the part of the complainant, the court 
will refuse relief. Sullivan v. Portland Kennebec Railroad Co., 
806.

EQUITY OF REDEMPTION. See Mortgage, 4.

ESTOPPEL. See Contracts, 4, 7 ; Corporations, 1 ; Letters-Patent, 12 ; 
Municipal Bonds, 12; National Banks, 5, 7, 8; Pleading, 1, 2; 
Power of Attorney, 2; Practice, 36.

1. The difference between the effect of a judgment as a bar or estoppel 
against the prosecution of a second action upon the same claim or 
demand, and its effect as an estoppel in another action between the 
same parties upon a different claim or cause of action, stated. In 
the former case, the judgment, if rendered upon the merits, consti-
tutes an absolute bar to a subsequent action. It is a finality as to 
the claim or demand in controversy, concluding parties and those in 
privity with them, not only as to every matter which was offered and 
received to sustain or defeat the claim or demand, but as to any 
o er admissible matter’ which might have been offered for that pur-
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pose. But where the second action between the same parties is 
upon a different claim or demand, the judgment in the prior action 
operates as an estoppel only as to those matters in issue or points 
controverted, upon the determination of which the finding or verdict 
was rendered. Cromwell v. County of Sac, 351.

2. In an action against a county in Iowa upon certain interest coupons 
originally attached to bonds issued by the county for the erection of 
a court-house, it was found and determined that the bonds were 
void as against the county in the hands of parties who did not ac-
quire them before maturity for value; and, inasmuch as the plaintiff 
in that action had not proved that he had given such value, it was 
adjudged that he was not entitled to recover. Held, that the judg-
ment did not estop the plaintiff, holding other bonds of the same 
series, and other coupons attached to the same bonds as the coupons 
in the original action, from showing, in a second action against the 
county, that he acquired such other bonds and coupons for value 
before maturity. Id.

3. The finding in one action that the plaintiff therein is the holder and 
owner of certain coupons in suit does not estop the defendant from 
showing, in another action, that such plaintiff prosecuted the first 
action for the use and benefit of the plaintiff in the second action. 
The finding only establishes the fact that such plaintiff held the 
legal title to the coupons, which was sufficient for the purpose of the 
action, and was not inconsistent with an equitable and beneficial 
interest in another. Id.

4. An allowance by the government, upon the application of the laborer, 
of a sum for the excess of time over eight hours per day, is, when 
accepted by him in full of the account, a bar to any further claim. 
United States v. Martin, 400.

5. The omission of indorsers on a series of notes, transferred to the 
holder in settlement of their own note held by him, upon an agree-
ment in writing that they should not be held liable on their indorse-
ment, to set up the agreement as a defence to an action against 
them, brought by the holder on two of the notes, does not preclude 
them from setting up the agreement in a second action by the holder 
on others of the same series of notes. The judgment in the original 
action does not operate as an estoppel against showing the existence 
and validity of the agreement in the second action. Davis v. Brown, 
423.

6. When a judgment in one action is offered in evidence in a subsequent 
action between the same parties upon a different demand, it operates 
as an estoppel only upon the matter actually at issue and determine 
in the original action; and such matter, when not disclosed by t e 
pleadings, must be shown by extrinsic evidence. Id.

7. The complainant, Starr, and his brother, being in possession of cer



INDEX. 841

ESTOPPEL (continued).
tain lots in the city of Portland, Oregon, filed a bill in equity in the 
State court to quiet their title and compel the defendant, who claimed 
an adverse interest under his patent from the United States, to exe-
cute a release to them. Their bill set forth two distinct and inde-
pendent causes of action, or grounds for relief: one, founded upon an 
agreement made by the defendant with the parties through whom 
the complainants claimed, to ratify and confirm the title of such 
parties; and the other, founded upon a patent of the United States, 
issued to the city of Portland for land within its limits, in trust for 
the several use and benefit of the occupants thereof. This patent 
embraced the premises in controversy, and the complainants claimed 
as beneficiaries under it. On motion of the defendant, the court 
held that the two grounds for equitable relief were inconsistent, and 
compelled the complainants to elect upon which ground they would 
proceed. They objected to the order, but, under its compulsion, 
elected to proceed under the city patent, and accordingly amended 
their bill so as to present their claim for relief solely as beneficiaries 
under that instrument. The State court held that the patent to 
Stark was void as against the complainants, and decreed in their 
favor. On appeal to the Supreme Court of the United States, the 
decree was reversed, that court holding that the patent to the city 
was void; and the bill was subsequently dismissed. The defendant 
having afterwards commenced an action of ejectment for the posses-
sion of the premises, and recovered judgment, the complainant, who 
had in the mean time acquired the interest of his brother, filed the 
present bill, setting up substantially the same matter respecting the 
agreement of Stark with the parties through whom he claimed which 
was originally averred in the first suit, and also that the defendant 
was estopped by his acts from asserting title to the premises. Held, 
that the proceedings and decree in the first suit did not conclude the 
complainant in the present suit upon the agreement. Stark v. Starr, 
477.

8. Where it is not a condition of a policy of life insurance that a state-
ment of the age of the insured should accompany the proofs of his 
death, the party for whose benefit the insurance was effected, 
although no previous notice was given to the insurers that such evi-
dence would be offered, is not estopped from proving at the trial of 
a suit on the policy that a statement of the age of the deceased 
accompanying such proofs, and differing from that made in the 
application, is erroneous. Connecticut Mutual Life Insurance Co. v. 
Schwenk, 593.

9. A judgment of a court of competent jurisdiction, upon a question 
directly involved in one suit, is conclusive as to that question in 
another suit between the same parties; but to this operation of the 
judgment it must appear, either upon the face of the record, or be 
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shown by extrinsic evidence, that the precise question was raised 
and determined in the former suit. If there be any uncertainty on 
this head in the record, the whole subject-matter of the action will 
be at large and open to a new contention, unless this uncertainty be 
removed by extrinsic evidence showing the precise point involved 
and determined. To apply the judgment, and give effect to the 
adjudication actually made, when the record leaves the matter in 
doubt, such evidence is admissible. Russell v. Place, 606.

10. If, upon the face of a record, anything is left to conjecture as towhat 
was necessarily involved and decided, there is no estoppel in it 
when pleaded, and nothing conclusive in it when offered as evi-
dence. Id.

11. The defendant, having been indicted under a statute of Alabama for 
setting up and carrying on a lottery without legislative authority, 
claimed in defence a right to set up and carry on the lottery in ques-
tion under a subsequent statute passed on the 10th of October, 
1868; this latter statute was repealed in March, 1871. It was 
admitted on the trial that the acts charged against the defendant 
were done under that statute, and would be legal if the statute were 
constitutional, and had not been repealed. That statute required 
the defendant, and certain other parties associated with him, before 
exercising the right claimed, to deposit in the treasury of the State, 
to the credit of the school fund, and for educational purposes, 
$2,000, and annually thereafter the same sum for twenty years, or 
so long as they might do business under the act; and that sum had 
been deposited. Under a previous indictment against the same 
defendant for a similar offence, the Supreme Court of the State had 
held that the statute in question constituted a contract, and that the 
repealing act was, for that reason, void. In that case, the only 
matter before the court was the meaning of the statute; its consti-
tutionality was not called in question. On the trial of the case at 
bar, the defendant relied upon that decision of the court, but he 
was, nevertheless, convicted and sentenced. On appeal to the 
Supreme Court of the State, the judgment was affirmed, the court 
deciding that the statute of Oct. 10, 1868, was unconstitutional. 
Held, that the previous adjudication of the court upon the meaning 
of the statute — that it constituted a contract between the defendant 
and the State — did not estop the State from denying its consti-
tutionality in the present case, nor conclude the court upon that 
question, although the point might have been raised and detei 
mined in the first instance. Boyd v. Alabama, 644.

12. The Court of Appeals of Maryland, in a suit whereto the parties to 
this suit were parties, rendered a decision adverse to the right of t e 
holder of coupons attached to the preferred bonds issued by t e 
Chesapeake and Ohio Canal Company, under an act of that State o 
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March 10, 1845, entitled “ An Act to provide for the completion of 
the Chesapeake and Ohio Canal to Cumberland, and for other pur-
poses,” to receive, out of the net revenues and tolls of the company, 
interest on such coupons from the time they respectively mature. 
In* conformity with that decision, the Circuit Court of Baltimore 
City, in the same suit, entered a decree distributing those revenues 
and tolls, and ordering payment of the coupons from time to time as 
the same should accrue. Held, that the parties to this suit are botmd 
by that decree. /Corcoran v. Chesapeake if Ohio Candi Co., 741.

13. The fact that one of the parties then appeared as a trustee for the 
bondholders does not render the decree less conclusive in a suit where 
his individual rights in the same subject-matter are involved. If 
he, at that time, owned any such bonds or coupons, he is bound, 
because he was representing himself. If he bought them since, he 
is bound as privy to the person who was represented. Id.

EVIDENCE. See Estoppel, 6, 9, 10; Equity, 8; Practice, 20; Sale for 
Taxes.

1. Within the scope of the professional employment of an attorney, the 
communications made to him by his client are privileged, and, with-
out the consent of the latter, he should neither be required nor per-
mitted by the courts of the United States to testify concerning them. 
Connecticut Mutual Life Insurance Co. v. Schaefer, 457.

2. As the effect of the statute of Iowa is to make an occupant of land in 
that State, who, under color of title thereto, and in good faith, has 
made valuable improvements thereon, the owner of the improve-
ments, the question as to the ownership of the land is immaterial in 
an action to recover for their wilful or negligent destruction. Mil-
waukee if Saint Paul Railway Co. v. Kellogg, 469.

3. Where the subject of a proposed inquiry before a court is not a matter 
of science, but of common observation, upon which the ordinary 
mind is capable of forming a judgment, experts ought not to be per-
mitted to state their conclusions. Id.

4. The question as to what is the proximate cause of. an injury is ordi-
narily not one of science or of legal knowledge, but of fact for the 
jury to determine, in view of the accompanying circumstances. Id.

5. A finding that negligence, or an act not amounting to wanton wrong, 
is the proximate cause of an injury, is not warranted, unless it 
appear that the injury was the natural and probable consequence of 
the negligence or wrongful act, and that it ought to have been fore-
seen in the light of the attending circumstances. Where there is 
no intermediate efficient cause, the original wrong must be consid-
ered as reaching to the effect, and proximate to it. Id.

6. The finding of the jury in this case, that the burning of the plaintiff’s 
mill and lumber was the unavoidable consequence of the burning of 
the defendants’ elevator, which had been caused by their negligence, 
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is, in effect, a finding that there was no intervening and independent 
cause between the negligent conduct of the defendants and the in-
jury to the plaintiff. Id.

7. An entry in the minute-book of a lodge of odd fellows of which a deceased 
person was a member, made prior to the issue of a policy of insurance 
upon his life, and showing his age as recorded by the secretary of the 
lodge in the usual manner of keeping its records, is not admissible 
as evidence of such age. It is merely hearsay. Connecticut Mutual 
Life Insurance Co. v. Schwenk, 593.

8. The doctrine in Insurance Company y. Wilkinson, 13 Wall. 222, and 
Insurance Company v. Mahone, 21 id. 122, as to the admissibility of 
parol testimony to show that the answers to questions in an applica-
tion for a policy of life insurance, as construed, interpreted, and 
written down by an agent of the company, were not those of the 
applicant, affirmed and applied to this case. New Jersey Mutual Life 
Insurance Co. v. Baker, 610.

EXCHANGE OF STATIONS. See Military Stations, 1, 2; Officers of 
the Army, 1, 2.

EXECUTION. See Garnishee, 1, 2; Prescription, 1-3; Supersedeas.
EXECUTORS AND ADMINISTRATORS.

1. In Arkansas, the real as well as the personal estate of the intestate is 
assets in the hands of an administrator; but neither species of prop-
erty can be sold without an order of the Probate Court. Tate v. 
Norton, 746.

2. A claim admitted by the administrator, and allowed and classified by 
the Probate Court, has in that State the dignity and effect of a 
judgment. Id.

3. There can be no devastavit which will sustain an action against an 
administrator appointed in that State until he has violated an order 
of the Probate Court to pay creditors; and his accounts settled by 
that court cannot be collaterally attacked, but are conclusive, until, 
by a direct proceeding in equity instituted for that purpose, they are 
impeached for fraud or mistake. Id.

EXPERTS, TESTIMONY OF. See Evidence, 2, 3.
FEDERAL QUESTION. See Practice, 37.
FEIGNED ISSUE. See Practice, 23, 25.
FISHERIES.

Subject to the paramount right of navigation, the regulation of which 
in relation to foreign and inter-state commerce has been granted to 
the United States, each State owns the beds of all tide-waters within 
its jurisdiction, and may appropriate them, to be used by its citizens 
as a common for taking and cultivating fish, if navigation be not 
thereby obstructed. McCready v. Virginia, 391.
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FORECLOSURE. See Appeal, 4 ; Bonds, 3; Mortgage, 4, 5.

FRANCHISES, FORFEITURE OF.
The question of the forfeiture by the Chesapeake and Ohio Canal Com-

pany of their right to hold, free from taxation, property after they 
ceased to use it for canal purposes, can be judicially determined only 
in a direct proceeding by the public authorities. It cannot be made 
an issue for the first time in the trial of a question of private 
right between other parties. Mackall v. Chesapeake if Ohio Canal 
Co., 308.

FRAUD. See Assignee in Bankruptcy; Bankruptcy, 1; Contracts, 5; Nego-
tiable Instruments, 1, 4, 6.

Fraud is generally a question of fact to be determined by all the cir-
cumstances of the case. Humes v. Scruggs, 22.

GARNISHEE.
1. In Kansas, an order of a court in a proceeding in aid of execution 

directing a garnishee to pay to the judgment creditor money which 
he owes to the judgment debtor is not a judgment, and does not de-
termine finally the liability of the garnishee. Atlantic if Pacific 
Railroad Co. v. Hopkins, 11.

2. Therefore, in such a proceeding, an order of the Circuit Court of the 
United States, sitting in that State, awarding execution against a 
garnishee, is erroneous. Id.

HIGH-WATER MARK. See Commerce, 3—7; Riparian Proprietors, 1—3.

HUSBAND AND WIFE. See Assignee in Bankruptcy; Bankruptcy, 1; 
Mortgage, 6.

1. Purchases of real or personal property, made during coverture, by the 
wife of an insolvent debtor, are justly regarded with suspicion. She 
cannot prevail in contests between his creditors and her, involving 
their right to subject property so acquired to the payment of his 
debts, unless the presumption that it was not paid for out of her 
separate estate be overcome by affirmative proof. Seitz v. Mitchell, 
580.

2. The earnings of the wife while cohabiting with her husband are not, 
by the Revised Statutes relating to the District of Columbia, made 
her separate property. She can have them only by his gift, and it 
is not protected against his creditors. Id.

ILLINOIS. See Constitutional Law, 4 ; Judicial Comity, 5; Municipal 
Bonds, 8, 12.

The Supreme Court of Illinois, by a long course of decisions, has held 
that, under the Constitution of 1848, a statute of that State is not 
valid unless the legislative journals show that it was passed by a 
majority of all the members elect in each house of the general assem- 
bly. Town of South Ottawa v. Perkins, 260.
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INDEMNITY. See Surety.
INDIANA, SCHOOL LANDS IN.

1. The Supreme Court of Indiana having decided in this case that the 
moneys arising from section 16 in each congressional township of that 
State, all of which are to be paid into the county treasury by the 
school trustee, form a part of the school fund which the county audi-
tor is required to distribute to the various townships in the county, 
and that, in so doing, he is bound by the proviso in the act of 
March 4, 1855, “ that in no case shall the congressional township 
fund be diminished by such distribution, and diverted to any other 
township,” this court affirms the decision. Davis v. Indiana, 792.

2. This court adheres to the ruling in Springfield Township v. Quick, 
22 How. 56, that the right of the inhabitants of the several congres-
sional townships in that State to such moneys for the use of schools 
in the township where section 16 lies, is sufficiently protected by that 
proviso. Id.

INDIANS.
A. settled upon land belonging to the Indians of the village or pueblo 

of Taos, in New Mexico. Held, 1. That he was not liable under 
the acts of Congress which prohibit a settlement by any person on 
land belonging, secured, or granted by treaty with the United States, 
to any Indian tribe. 2. That they have a complete title to their 
land, and are not an Indian tribe within the meaning of those acts. 
United States v. Joseph, 614.

INDORSER AND INDORSEE. See Negotiable Instruments, 2, 4, 6-9.

INFRINGEMENT. See Letters-Patent, 3, 4, 7, 8, 10.
INJUNCTION. See Equity, 6-8; Practice, 34.
INJURY, PROXIMATE CAUSE OF. See Evidence, 3-6.

INSURANCE. See Life Insurance.
1. Unless prohibited by statute or other positive regulation, a valid con-

tract of insurance can be made by parol. Relief Fire Insurance 
Company of New York v. Shaw, 574.

2. There is nothing in the charter of the Relief Fire Insurance Com 
pany of New York, nor in c. 196, sect. 1, of the acts of Massachu 
setts for 1864, which prohibits it from entering into such a contract 
in the latter State. Id.

3. The correspondence in this case considered, and held to create a va i 
contract for a policy of insurance in the Home Insurance Company 
of New York for $4,000 on the mill and machinery of the complain-
ants, situated at Staunton, Ill., for one year from Oct. 12, 187-, a 
the rate of six and a half per cent premium. Eames v. ome n 
surance Co., 621.

4. It appearing that the property was destroyed by fire Oct. , ’
whereby loss and damage accrued to the complainants to t e w
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amount of insurance, that due proof and notice were given, and 
that the premium for said insurance was tendered and refused, the 
complainants are entitled to a decree against the defendant for 
$4,000, less the amount of said premium, with interest and costs. 
Id.

INTEREST. See Mortgage, 2, 3.
1. The court adheres to the rule in The Diana, 3 Wheat. 58, allowing 

interest from the date of the decree of condemnation in the District 
Court, upon the appraised value of the property seized for a violation 
of the revenue laws. One Hundred and Ninety-nine Barrels of 
Whiskey v. United States, 86.

2. A depositor in a national bank, when it suspends payment, and a 
receiver is appointed, is entitled, from the date of his demand, to 
interest upon his deposit. National Bank of the Commonwealth v. 
Mechanics’ National Bank, 437.

3. The interest being a liquidated sum at the time of the payment of 
the deposit, an action lies to recover it, and interest thereon. Id.

INTERNAL REVENUE.
1. A., who died Dec. 4, 1867, devised his real estate to his widow for 

her life, with remainder over to B. She died June 17, 1872, when 
B. entered. Held, that an internal revenue tax could not be legally 
assessed May 15, 1873, onB.’s succession. Clapp v. Mason, 589.

2. A penalty of $1,000 is the only liability incurred by a railroad com-
pany for failing to comply with the provisions of sect. 121 of the 
internal revenue act of June 30, 1864 (13 Stat. 284), as amended by 
the act of July 13, 1866 (14 id. 138). Erskine v. Milwaukee St. 
Paul Railway Co., 619.

INTER-STATE COMMERCE. See Constitutional Law, 1, 5, 7 ; Fish-
eries ; Warehouses.

IOWA. See Constitutional Law, 5; Corporations, 3; Evidence, 2; Riparian 
Proprietors, 1-3.

Although no permanent obstruction, like a depot building, can be erected 
on the streets of a town, it is held in Iowa that they may, by pub-
lic authority, be occupied by railway tracks without the consent 
of the adjacent proprietor, and without compensation, whether the 
fee of the streets be in him (as in the city of Keokuk) or in a third 
person. Barney v. Keokuk, 324.

JUDGMENT. See Estoppel, 1-3, 5, 6; Garnishee, 1, 2; Practice, 15, 17; 
Supersedeas.

A judgment duly entered by a court having jurisdiction of the parties 
and of the subject-matter in controversy, is, notwithstanding irfegu- 
anties m matters of form, binding, until set aside or reversed. 
Gunn v. Plant, 664.
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JUDICIAL COMITY. See Municipal Bonds, 8.
1. This court adopts the decision of the Supreme Court of Kansas, 

affirming the validity and binding effect of an act of the legislature 
of that State, approved Feb. 10,1865, entitled “ An Act to authorize 
counties and cities to issue bonds to railroad companies,” although 
the yeas and nays were not called and entered on the journals of the 
respective houses on the final passage of the bill, and the enrolled 
bill was not signed by the presiding officer of the senate. County of 
Leavenworth v. Barnes, 70.

2. The decision of the Supreme Court of the State of Wisconsin, that 
the act of the legislature approved March 11, 1874, entitled “ An 
Act relating to railroads, express and telegraph companies, in the 
State of Wisconsin,” was not repealed by that entitled “ An Act in 
relation to railroads,” approved March 12, 1874, is binding upon 
this court. Peik v. Chicago if North-Western Railway Co., 164.

3. As giving a construction to the State Constitution and statute, this 
court accepts the decision of the Supreme Court of Wisconsin, that 
the charter of the Milwaukee and Waukesha Railroad Company, 
granted by the Territory, is subject to repeal or alteration, inasmuch 
as it was not accepted, nor was the company organized, until after 
the admission of the State into the Union, under a constitution 
which continued that act in force, and provided that all laws for the 
creation of corporations might be altered or repealed by the legisla-
ture at any time after their passage. Stone v. Wisconsin, 181.

4. Except where the Federal Constitution and laws are concerned, the 
courts of the United States, in passing upon the Constitution and 
statutes of a State, conform to the settled construction of them by 
the highest State court; and, when the latter holds a pretended act 
of the legislature to be void and not a law, the courts of the United 
States are bound to hold accordingly. Town of South Ottawa n . 
Perkins, 260.

5. The Supreme Court of Illinois has decided, in two cases, that the act 
approved Feb. 18, 1857, entitled “ An Act authorizing certain cities, 
counties, incorporated towns, and townships to subscribe to the 
stock of certain railroads,” was never passed, and is not an act o 
the legislature of that State. This court concurs in that view, an 
also holds that no subsequent legislation has given any new force to 
t'he act, or any validity to the bonds issued, or the proceedings a t 
under it. Id.

JURISDICTION. See Appeal, 3.
I. Of  th e Supr eme  Cou rt . .
1. Under the fifth section of the act of March 3, 1875 (18 Stat.

this court has jurisdiction to review an order of a circuit com is 
missing a cause, or remanding it to the State court from w ic 
had been removed under the second section of that act. Hoa eJ
San Francisco, 4.



INDEX. 849

JURISDICTION (continued).
2. This court cannot review the action of the Circuit Court in the 

exercise of its supervisory jurisdiction over an adjudication of bank-
ruptcy rendered by the District Court. Hill v. Thompson, 322.

3. It is immaterial whether such adjudication was upon a summary hear-
ing by the District Court, or after a trial by jury to ascertain the 
fact of the alleged bankruptcy. Id.

4. This court has no jurisdiction to re-examine the decree of the highest 
court of a State, reversing that of an inferior court, and remanding 
the cause for further proceedings. Davis v. Crouch, 514.

II. Of  the  Cir cui t  Cour ts .
5. A decree, foreclosing a mortgage executed by the Chicago and South-

western Railroad Company of its entire railroad and franchises, and 
ordering a sale of them, passed by the Circuit Court of the United 
States for the District of Iowa, which, in a suit there pending, had 
jurisdiction of the mortgagor and the trustees in the mortgage, is 
not invalid because a part of the property ordered to be sold is situate 
in the State of Missouri. Muller v. Dows, 444.

III. In  gen er al .
6. A suit by or against a corporation in a court of the United States is 

regarded as brought by or against its stockholders, all of whom are, 
for the purposes of jurisdiction, conclusively presumed to be citizens 
of the State which created it. Muller v. Dows, 444.

7. There are no presumptions in favor of the jurisdiction of the courts of 
the United States; but the facts upon which it rests must, in some 
form, appear in the record of all suits prosecuted before them. Ex 
parte Smith, 455.

JURY. See Practice, 18, 20.
KANSAS. See Judicial Comity, 1; Garnishee, 1, 2; Municipal Bonds, 1,2, 

3, 5, 14, 19, 20.

LACHES. See Equity, 10.
LANDLORD AND TENANT. See Mortgage; Statutory Lien.

1. Unless excluded by the operation of some express covenant or agree-
ment, there results from the relation of landlord and tenant an 
implied obligation on the part of the latter not to commit waste, 
nor, by his failure to exercise reasonable care, permit it to be com-
mitted. United States v. Bostwick, 53.

2. In the absence of an express covenant to repair, a tenant is not 
answerable for accidental damages, nor is he bound to rebuild, if 
buildings are accidentally destroyed by fire or otherwise. Id.

3. The destruction of ornamental trees, fencesf walls, &c., and the quar- 
rying and removal of stone and gravel, is voluntary waste, within 
t le prohibition of the implied agreement, for which the tenant is 
answerable. Id.

VOL. IV. 54



850 INDEX.

LANDLORD AND TENANT (continued).
4. Where property was rented by the United States 11 for all purposes,” 

no recovery can be had on account of its use for a small-pox hos-
pital. Id.

5. The acceptance, without objection by the lessor, of reduced rates of 
rent, after the expiration of the first year, is conclusive evidence of 
his assent, in consideration of the continued occupancy by the 
United States, to a modification of the original agreement in that 
particular. Id.

6. Under the act of Congress approved Feb. 22, 1867 (14 Stat. 403), the 
lien of a landlord for rent has priority over a deed of trust made by 
his tenant after the commencement of the tenancy, whether the 
chattels covered by the deed were, when it was executed, upon 
the demised premises, or were subsequently acquired and placed by 
the tenant upon them. Beall v. White, 382.

7. A surrender to a landlord is effected either by words manifesting the 
intention of the lessee to yield up his estate, or by operation of law, 
where the parties, without such words, do some act which implies 
that they both agree to consider the surrender as made. Id.

8. In this case, the court holds that there was no surrender, either ex-
press or by operation of law. Id.

LESSOR AND LESSEE. See Court of Claims, 1; Landlord and Ten-
ant, 1—5; Railroad Companies, Legislative Control of their Rates of 
Fare and Freight, 2, 3. '

LETTERS-PATENT.
1. Letters-patent No. 102,913, issued to John L. Mason, May 10, 1870, 

for an “improvement in fruit-jars,” are void: first, because there 
was a purchase, sale, and prior use of the invention more than two 
years prior to the application for a patent ; second, because, at the 
time of such application, the invention had been abandoned to the 
public. Consolidated Fruit-Jar Company v. Wright, 92.

2. In letters-patent of the United States, No. 10,965, bearing date 
May 23, 1854, issued to John Myers and Robert G. Eunson, grant-
ing to them, for the term of fourteen years from that date, the 
exclusive right and liberty of making, using, and vending to 
to be used, an improved machine for sawing thin boards, &c., w ic 
letters-patent were subsequently extended for the term of 
years from May 23, 1868, the claim of the improvement describe^ 
as the employment or use of deflecting plates, one Or two» 
placed at the sides of a circular saw, for the purposes set 01 1 
the specification, is void, because it does not describe a paten a 
invention. Dunbar v. Myers, 187. !

3. This court finds that the respondents below did not infringe e s 
ond and fourth claims of the patent. Id. wiram

4. This court finds that letters-patent No. 80,492, granted to 
H. Cammeyer, bearing date July 28,1868, for an improve po
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and adjustable still-water dam, were not infringed by the defend-
ant. Cammeyer v. Newton, 225.

5. The claims embraced by the patent, and the nature and mode of 
operation of the invention which is therein described, and of the 
machine or apparatus used by the defendant in alleged violation of 
the patent, examined. Id.

6. The alleged new and useful improvement in mechanism for marking 
cloth in sewing-machines, for which letters-patent No. 28,633, bear-
ing date June 5, 1860, were issued to Henry W. Fuller and 
Anthony W. Goodell, consists only of a combination of old ele-
ments or ingredients constituting an apparatus for effecting the 
results described in the specification. Fuller v. Yentzer, 288.

7. The rights of the holder of such a patent are not infringed, unless it 
appears that, without his authority, the entire combination is made, 
used, or sold. Id.

8. The apparatus used by the respondents, and that for which said let-
ters-patent were awarded, described, and the conclusion reached, 
that they essentially differ in their construction and mode of opera-
tion. Id.

9. Reissued letters-patent No. 3,218, granted Dec. 1, 1868, to Henry W. 
Fuller, assignee, by mesne assignments, of Israel M. Rose, for an 
improvement in a tuck-creasing attachment in sewing-machines, 
were not superseded by letters-patent No. 28,633, issued June 5, 
1860, to Henry W. Fuller and Anthony W. Goodall. Fuller v. 
Yentzer, 299.

10. The court holds that the apparatus constructed, used, and sold by 
the respondents, do not infringe the complainants’ patent. Id.

11. Letters-patent No. 96,284, issued to Joshua Merrill, May 18, 1869, 
for improved manufacture of deodorized heavy hydrocarbon oils, 
construed and held to be good for the superheating coil, with its 
steam-pipe, &c., referred to in the second claim of the specification, 
and for the described process by which the oil is deodorized, but not 
for the product of that process. • Merrill n . Yeomans, 568.

12. In an action at law for damages for the infringement of a patent for 
an alleged new and useful improvement in the preparation of leather, 
which patent contained two claims, one for the use of fat liquor 
generally in the treatment of leather, and the other for a process of 
treating bark-tanned lamb or sheep skin, by means of a compound 
composed and applied in a particular manner, the declaration alleged, 
as the infringement complained of, that the defendants had made 
and used the invention, and caused others to make and use it, with-
out averring whether such infringement consisted in the simple use 
of fat liquor in the treatment of leather, or in the use of the process 
specified. Held, that the judgment recovered in the action does 
not estop the defendant in a suit in equity by the same plaintiff, for 
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an injunction and an accounting for gains and profits, from contest-
ing the validity of the patent, it not appearing by the record, and 
not being shown by extrinsic evidence, upon which claim the recov-
ery was had. The validity of the patent was not necessarily in-
volved, except with respect to the claim which was the basis of the 
recovery: a patent may be valid as to a single claim, and invalid as 
to the others. Russell v. Place, 606.

13. This court, in affirming the validity of the letters-patent No. 15,687, 
granted to Joseph D. Cawood Sept. 9, 1856, for “an improvement 
in the common anvil or swedge-bjock for the purpose of welding up 
and re-forming the ends of railroad rails when they have been ex-
foliated, or become shattered from unequal Wear occasioned by the 
inequalities of the road,” &c., which were before it in Turrillv. 
Michigan Southern, ^c. Railroad Co., 1 Wall. 491, holds, in addi-
tion to what was declared in that case, that they embrace a bottom 
support for the rail on the anvil; and that they are infringed by the 
machines known as the “Illinois Central,” the “ Etheridge,” and 
the “ Whitcomb,” but not by those known as the “ Bayonet vise,” 
the “ Michigan Southern,” and the “ Beebe and Smith.” Cawood 
Patent, 695.

14. Where an account for the infringement of letters-patent is prayed for 
and decreed, the record filed here should set it forth. This court 
should not be called upon to perform the duties of a master. Id.

15. Considering the number of feet of rails mended by the respondents 
in the use of the machines covered by said letters-patent, and of 
those which infringe them, the gain in mending, compared with 
the cost of mending on the common anvil, and the saving in fuel 
and labor, the damages decreed by the court below are not exces-
sive. Id.

16. In settling an account between a patentee and an infringer of his 
letters-patent, the question is not what profits the latter made in his 
business, or from his manner of conducting it, but what advantage 
he derived from his use of the patented invention. Id.

17. Reissued letters-patent No. 2,145, granted to Eli W. Blake, Jan. 9, 
1866, for an improvement in machines for crushing stones, and ex 
tended June 15,1872, were not anticipated by those granted Sept. 4, 
1849, No. 6,690, to Hobbs & Brown, for crushing ice, nor by those 
granted Jan. 3, 1854, No. 10,365, to James Hamilton, for an ore- 
crusher. Blake v. Robertson, 728. _

18. The court Sustains the validity of said letters-patent to Bia e, an 
finds that they have been infringed by the respondent. Id.

19. In an action for the infringement of letters-patent, damages mus 
proved, and the burden of proof is upon the complainant. . •

20. In this case, no license fee charged by the complainant is s ow , 
although it appears that he made a profit of forty dollars per in
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on the width of the jaws of the machines sold by him. They, how-
ever, embraced inventions covered by patents other than that for 
the infringement of which this suit was brought. Held, that, in 
the absence of proof to show how much of profit was due to such 
other patents, and how much was a manufacturer’s profit, he is en-
titled to nominal damages only against the respondent. Id.

21. The powers and jurisdiction of the Supreme Court of the District of 
Columbia, in patent cases, are the same, as well in equity as at law, 
as those of the Circuit Courts of the United States; and whether a 
case, involving the validity or the infringement of letters-patent, 
shall be first tried at law is a matter of discretion and not of juris-
diction. Cochrane v. Deener, 780.

22. The improvement in processes for manufacturing flour, for which re-
issued letters-patent No. 5,841 were granted to William F. Cochrane 
and his assignees, April 21, 1874, being a reissue of letters-patent 
No. 37,317, granted to him Jan. 6, 1863, does not consist in using 
drafts or currents of air, but in the process as a whole, comprising 
the application of the blast, and the carrying off the fine impurities 
whereby the middlings, after being separated from the other parts, 
are purified, preparatory to regrinding. Id.

23. A process may be patentable, irrespective of the particular form of 
the instrumentalities used. If one of the steps of a process be that 
a certain substance is to be reduced to a powder, it may not be at 
all material what instrument or machinery is used to effect that 
object, whether a hammer, a pestle and mortar, or a mill. Either 
may be pointed out; but, if the patent is not confined to that 
particular tool or machine, the use of the other would be an infringe-
ment, the general process being the same. Id.

24. A process is a mode of treatment of certain materials to produce a 
given result. It is not an act or series of acts, performed upon the 
subject-matter, to be transformed and reduced to a different state 
or thing. If new and useful, it is just as patentable as a piece of 
machinery. In the language of the patent law, it is an art. Id.

25. The machinery pointed out as suitable to perform the process may or 
may not be new or patentable, whilst the process itself may be alto-
gether new, and produce an entirely new result. The process re-
quires that certain things should be done with certain substances, 
and in a certain order; but the tools to be used in doing this may 
be of secondary consequence. Id.

26. The court holds that reissued letters-patent No. 5,841, bearing date 
April 21, 1874, for improvements in processes for manufacturing 
flour, No. 6,030, bearing date Aug. 24, 1870; No. 6,594 and No. 
6,595, bearing date Aug. 17, 1875, for improvements in machines 
for bolting flour, and issued to William F. Cochrane and his as-
signees, — are valid, and were infringed by the defendants, in using 
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machines constructed according to reissued letters-patent No. 5,346, 
bearing date April 1, 1873, being a reissue of letters-patent No. 
135,953, bearing date Feb. 18, 1873, and granted to Edward P. 
Welch and his assignees, for improvements in middlings-purifiers, 
and being for improvements upon machines patented to Jesse B. 
Wheeler and Ransom S. Reynolds; but that letters-patent No. 
37,319 and No. 37,320, bearing date Jan. 6, 1863, issued to said 
Cochrane, for improvements in bolting flour, were not infringed. Id.

LIEN. See Admiralty, 3—5; Judgment; Landlord and Tenant, 6; Mort-
gage,^', Statutory Lien.

In Georgia, the omission to record the verdict upon which the judgment 
was rendered does not deprive the plaintiff of his lien upon the real 
estate of the defendant. Gunn v. Plant, 664.

LIFE INSURANCE. See Estoppel, 8; Evidence, 7, 8.
1. A policy of life insurance originally valid does not cease to be so by 

the cessation of the assured party’s interest in the life insured, unless 
such be the necessary effect of the provisions of the instrument 
itself. So held, where, subsequently to effecting an insurance by 
husband and wife, upon their joint lives, payable to the survivor 
on the death of either, they were divorced a vinculo matrimonii, and 
she, having thereafter paid the premiums to the time of his death, 
brought suit on the policy. Connecticut Mutual Life Insurance Co. 
v. Schaefer, 457.

2. Any person has a right to procure an insurance on his own life, and 
assign it to another, provided it be not done by way of cover for a 
wager policy. Id.

3. The relationship between a party and another for whose benefit he 
effects an insurance upon his life, if a good and valid consideration 
in law for any gift or grant, furnishes no ground for the imputation 
that the transaction was by way of cover for a wager policy. -¿Etna 
Life Insurance Co. v. France, 561.

4. A policy of insurance, taken out by a man upon his life for the benefit 
of his sister, who has no insurable interest in his life beyond that o 
relationship, is not void; and it is immaterial what is the arrange 
ment between them for the payment of the premiums. Id.

LOUISIANA. See Commerce, 2; Prescription, 1-3.

MANDAMUS. See Appeal, 2; Practice, 21, 22, 26. .
1. To entitle a petitioner to a writ of mandamus to compel a 5!ir^1 

court to allow an appeal from rts decree, he must show that e as 
a clear right to an appeal which has been refused him by that cour 
Ex parte Cutting, 14. ,

2. Mandamus does not lie to compel a circuit court to allow an 
from its decree by a person not an original party to the sui , un
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it appears that his petition to be allowed to intervene was granted, 
or that he at least acted, or was treated, as a party. Id.

MASSACHUSETTS. See Insurance, 1, 2.
MECHANICS’ LIENS. See Equity, 5.

1. Mechanics and laborers asserting a lien upon real property for their 
work, and claiming priority over mortgagees and others, who have 
acquired interests in the property, must furnish strict proof of all 
that is essential to the creation of the lien; and that requires them 
to prove when the work was commenced, the character of the work, 
and when it was completed. Davis v. Alvord, 545.

2. Work was done by the plaintiff, under a contract with the defendant 
made Aug. 1, 1869, on two distinct parcels of property situated in 
Montana Territory, — one a quartz-mill and the other a quartz-mine, 
— separated a considerable distance from each other. The work on 
the mill was completed in the fall of 1869 or in the summer of 1870. 
Nothing was done afterwards except to make occasional repairs as 
they were needed. The work on the mine was done in 1870, but it 
was not shown when the work was commenced. In June, 1871, 
upon an accounting between the plaintiff and the defendant, there 
was found due to the plaintiff a large sum, which the parties agreed 
should be a lien upon the mill and mine in equal proportions. 
Notices claiming a lien upon each for the amount as thus appor-
tioned were accordingly filed in the recorder’s office. Held, 1st, 
That a lien did not arise from this contract of apportionment, or 
from the special contract under which the work was done, but from 
the work itself, which was performed upon the property; 2d, That 
the work being done on different parcels of property, the lien claimed 
on one was to be considered separately from the lien claimed on the 

- other; 3d, That the notice, so far as the mill was concerned, was 
filed too late, the statute requiring the notice to be filed within sixty 
days after the completion of the work; and that the occasional 
repairs subsequently made could not be added to the work done 
months before, so as to render the whole work one continued per-
formance, for which a single lien could be claimed within sixty days 
after the last repairs; 4th, That it not appearing when the work 
upon the mine was commenced in 1870, it will not be presumed that 
it was commenced before the mortgage of the defendant was exe-
cuted and recorded in September of that year, so as to give to the 
lien for the work priority over the mortgage. Id.

MERGER. See Sale for Taxes.
MILEAGE. See Officers of the Army, 2.

mil itary  stat ions . See Officers of the Army, 1, 2.
1- The home of the officer to which he is ordered is not a military station. 

A military “ station ” is merely synonymous with military post.” 
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In each case it means not an ordinary residence, having nothing 
military about it, except that one of its occupants holds a military 
commission, but a place where military duty is performed, or stores 
are kept or distributed, or something connected with war or arms is 
kept or done. United States v. Phisterer, 219.

2. An officer so ordered is not, when at home awaiting orders, entitled 
to commutation for quarters and fuel. His home is not a “ station,” 
within the meaning of sect. 1080 of the Army Regulations. Id.

MINERAL LANDS.
1. Although the title to mineral lands may remain in the United States, 

the ores, when dug or detached from the lands under a mining claim, 
are free from any lien, claim, or title of the United States, and, be-
coming personal property, are, as such, subject to State taxation in 
like manner as other personal property. Forbes v. Gracey, 762.

2. The words “ mines or mining claims” in the sixth section of the 
act of the legislature of Nevada of Feb. 28, 1871, imposing a tax 
upon such ores, and making it “a lien on the mines or mining 
claims from which the ores or minerals bearing gold or silver are 
extracted for reduction,” were evidently intended to distinguish be-
tween cases in which the miner is the owner of the soil, and therefore 
has a perfect title to the mine, and those in which he works under a 
mining claim, the title to the land remaining in the United States. 
In the first case, the tax is a valid lien on the mine itself; but in the 
second, only upon his possessory right, under existing laws and 
regulations, to work and explore the mine. Id.

3. Such a claim is property in the fullest sense of the word. It is sub-
ject to a lien for taxes, and may be sold for the non-payment of 
them, without infringing the title of the United States. Id.

MINNESOTA. See Constitutional Law, 8.
MISSOURI. See Municipal Bonds, 24, 25, 28, 29.

1. Under the Code of Practice of Missouri, if any one of the defences set 
up in the answer is a bar to the plaintiff’s right to recover, a de 
murrer to the whole answer must be overruled. County of Dallas n .
MacKenzie, 660.

2. A county in Missouri, sued on certain coupons attached to ns 
alleged to have been issued by it, denied in its answer the plainti s 
ownership for value, and, for a further defence, averred that no 
orders authorizing the issue of such bonds were ever made y 
proper county court, but that two of the justices thereof rau u 
lently and corruptly, but not as a court, made a certain other or e j 
upon conditions which were not complied with. It further ay^r 
that such bonds were fraudulently and corruptly issued, ar' °
authority. No copy of the bonds was filed with the plamti s co^ 
plaint. The plaintiff demurred to the answer. Held, that tne 
murrer must be overruled. Id.
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MONTANA, CIVIL PRACTICE ACT OF.
Under the Civil Practice Act of Montana, judgment cannot be entered 

against a defendant, as upon default for want of issues to be tried, 
where there is on file in the cause an answer specifically denying, 
upon information and belief only, all the allegations in the com-
plaint, if it appears that the facts in controversy were not within 
the personal knowledge of the defendant, and that the information 
upon which he based his belief came from his agents employed to 
transact the business out of which the litigation arose. Maclay v. 
Sands, 586.

MORTGAGE. See Equity, 10; Jurisdiction, 5; Waiver.
1. It is only where no rule of law is infringed, and the rights of third 

persons are not prejudiced, that courts of equity will, in certain 
cases, give effect to mortgages of subsequently acquired property. 
Beall v. White, 382.

2. Where a railroad company issues its bonds, and mortgages its prop-
erty to secure the payment of them and of the semiannual instal-
ments of interest thereon, as they respectively fall due, under the 
authority of an act of the legislature, which declares that the bonds 
shall not mature at an earlier period than thirty years, a provision 
in them, that, upon a failure to pay any coupon thereto attached, 
when presented at the place of payment, and a continued default 
thereon for six months, the whole sum mentioned in the bond shall 
become due and payable, is void. Howell v. Western Railroad Co., 
463.

3. In such a case, the mortgage may provide that it shall be foreclosed 
upon non-payment of interest. When suit in foreclosure is brought, 
if the sum ascertained to be due on the coupons be paid within such 
reasonable time as the court shall appoint, no further proceedings 
in the suit can be had until there is another default; if the sum be 
not so paid, a sale of the property, with a foreclosure of all the rights 
subordinate to the mortgage, should be ordered, with a direction to 
bring the proceeds into court, when, in distributing them, the sums 
secured by the mortgage must be protected, according to their re-
spective priority of lien. Id.

4. Prior mortgagees are not necessary parties to the bill of a junior mort-
gagee, which seeks only the foreclosure or the sale of the equity of 
redemption. Jerome v. McCarter, 734.

5. Neither the mortgagor nor his assignee in bankruptcy can object to 
the order in which the priority of valid and subsisting liens on the 
mortgaged premises is fixed by the decree of foreclosure. Id.

A conveyance of lands in Alabama to a married woman, “ to have 
and to hold to the sole and proper use, benefit, and behoof of her, 
her heirs and assigns for ever,” vests in her, under the laws of that 
State, a statutory separate estate; and a mortgage of the lands, exe-
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cuted by her and her husband to secure the payment of his debts, is 
void. Lippincott v. Mitchell, 767.

7. A company, to secure the payment of its bonds, mortgaged its prop-
erty, and the rents, issues, and profits arising therefrom, with the 
provision, that, if there was default in paying the interest, the 
mortgagee might take possession of the property, manage the same, 
and receive and collect all rents and claims due and to become due 
to the company. Default was made; and the mortgagee, in 
November, 1874, filed his bill, setting forth that the company had 
on hand moneys and claims due to it, both of which he prayed 
might be applied to his mortgage. An execution upon a judgment, 
which B. had against the mortgagor, having been sued out and 
returned nulla bona, he, in December of that year, filed his bill to 
subject such moneys and claims to the payment of his judgment. 
Held, that, inasmuch as the mortgagee had not taken possession, 
his claim to the earnings and income on hand at the time of filing 
his bill must be postponed to that of B. American Bridge Co. v. 
Heidelbach, 798.

MUNICIPAL BONDS. See Estoppel, 2, 3; Judicial Comity, 1, 5.
1. Where the question of subscribing to the stock of a railroad company 

wras, prior to the passage of the act of the legislature of Kansas, 
■ approved Feb. 10, 1865, entitled “An Act to authorize counties 
and cities to issue bonds to railroad companies,” duly submitted to 
the qualified voters of. the county, who voted to subscribe stock and 
issue bonds therefor, the board of county commissioners was, by 
that act, authorized to make the subscription, and issue bonds not 
exceeding the amount provided in the first and third sections thereof. 
County of Leavenworth V; Barnes, 70.

2. The bonds , issued by the county of Leavenworth, Kansas, bearing 
date July 1, 1865, and reciting that they are issued in payment of 
the subscription of said county to the capital stock of the Leaven-
worth and Missouri-Pacific Railroad Company, under the provisions 
of the act of the legislature of Kansas, entitled “ An Act to author-
ize counties and cities to issue bonds to railroad companies,” ap-
proved Feb. 10, 1865, are, in the hands of a bona fide holder for 
value, valid and binding upon the county. Id.

3. Under the act of the legislature of Kansas, to authorize counties and 
cities to issue bonds to railroad companies, approved April 10, 1865, 
and that of Feb. 25, 1868, the board of commissioners of a county 
is authorized to determine whether the condition precedent to the 
lawful issue of such bonds has been complied with. Commissioners 
of Douglas County vi Bolles, 104.

4. A recital by the board in the bonds, showing that such condition has 
been complied with, is, when they are in the hands of a bona fide 
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holder for value, binding upon the county; and he-is bound to look 
for nothing behind the recital except legislative authority for the 
issue of them. Id.

5. Where, upon the performance of certain conditions precedent, the 
issue of bonds to a railroad company by the board of commissioners 
of a county in Kansas is authorized by law, the bonds, when issued, 
if they recite such performance, are, in the hands of a bona fide 
holder for value, binding upon the' county. Commissioners of John-
son County v. January, 202.

6. The acceptance and holding by the county of the certificate of stock 
of the company, the issue and delivery of the bonds to the company, 
and thè paymeiit of interest on them for a time, cured the defects, 
if any existed, as to the order for submitting the question of sub-
scription to a popular vote, and authorized a bona fide taker of the 
bonds to presume that every thing necessary to their validity had 
been properly done. Id.

7. The fact that the act under which the bonds were issued is erroneously 
referred to in their recitals does not render them void. Id.

8. This court concuts in opinion with the Supreme Court of Illinois, 
that the fifth section of the act of the general assembly of that 
State, approved Feb. 18, 1861, conferred no authority upon a muni-
cipal corporation to subscribe to the capital stock of the Paris and 
Decatur Railroad Company. Township of East Oakland v. Skinner, 
255.

9. The township Of East Oakland subscribed to that capital stock with-
out being thereunto authorized, and its bonds, bearing date April 
20. 1871, and reciting that they are issued in payment of such sub-
scription, are void. Id.

10. Where there is a total want of authority to issue municipal bonds, 
there can be no bond fide holding of them. Id.

11. A municipal corporation cannot, without legislative authority, issue 
bonds in aid of an extraneous object. Every person dealing in. 
them must, at his peril, take notice of the existence and terms of 
the law which, it is claimed, conferred the power to issue them, no 
matter under what circumstances he may obtain them. Town of 
South Ottawa v. Perkins, 260.

12. The town of Ottawa and the board of supervisors of Kendall County, 
municipal corporations in Illinois, having issued the bonds in suit, 
by virtue of a pretended act of the general assembly, approved Feb. 
18, 1857, which was duly published among the printed statutes of 
that State as a law, and, therefore, prima facie valid, were not 
estopped from denying its passage, notwithstanding the holder of 
the bonds was a bona fide purchaser without actual notice. Id.

13. Bonds issued, pursuant to legislative authority, by á municipal cor-
poration, in aid of a railroad company, are negotiable instruments. 
Commissioners of Marion County v. Clark, 278.
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14. Where a statute of Kansas authorized towns or counties to issue 

bonds “for the purpose of building bridges, or to aid in the 
construction of railroads, water-power, or other works of internal 
improvement,” and where another statute declared all custom grist-
mills to be “public mills,” and regulated their management,— 
Held, that bonds issued by a town of that State, to aid in the 
construction and equipment of a steam custom mill owned by an 
individual, were authorized by the statute. Township of Burlington 
v. Beasley, 310.

15. A municipality must have legislative authority to subscribe to the 
capital stock of a bridge company before its officers can bind the 
body politic to the payment of bonds purporting to be issued on that 
account. McClure v. Township of Oxford, 429.

16. If any of the essential proceedings prescribed by law for investing 
municipal officers with power to subscribe for stock, and issue bonds 
in payment thereof, be dispensed with, the bonds will be invalid in 
the hands of all who cannot claim protection as bona fide holders. Id.

17. Every dealer in municipal bonds, which, upon their face, refer to the 
statute under which they were issued, is bound to take notice of all 
its requirements. Id.

18. Where, upon their face, the coupons refer to the bonds to which they 
were attached, and purport to be for the semiannual interest accru-
ing thereon, the purchaser of them is charged with notice of all 
which the bonds contain. Id.

19. The bonds issued by the township of Oxford, Kansas, bearing date 
April 15, 1872, and reciting that they are issued under an act of the 
legislature of Kansas, approved March 1, 1872, authorizing the town-
ship to subscribe for stock in the Oxford Bridge Company, and, in 
pursuance of a vote of the qualified electors of said township, at an 
election held therein, April 8, 1872, are void, because, as that act 
by its terms took effect only from its publication in the “ Kansas 
Weekly Commonwealth,” and it was not published until March 21, 
the election was not held pursuant to a notice of thirty days, as 
required by the act. Id.

20. Under the act of the legislature of Kansas, approved Feb. 10, 1865, 
authorizing the board of county commissioners of any county to, 
into, through, from, or near which any railroad is or may be located, 
to subscribe to the capital stock of the company, the location of the 
road is not a condition precedent to submitting the question of sub-
scription to a vote of the qualified electors of the county. Commis-
sioners of Johnson County v. Thayer, 631.

21. A proposition was submitted to the electors of Johnson County, 
whether the board should be “ authorized to subscribe capital stock 
in the name and for the benefit of Johnson County, in the sum of 
$100,000, to aid in the construction of a railroad commencing at or 
near the Union Depot, on the south side and near the mouth of the 
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Kansas River, and near Kansas City; thence to Olathe, in Johnson 
County; thence, in a southerly direction, through said county to 
the southern boundary of the State of Kansas.” Held, that, under 
the statute, this was a sufficiently specific description of the route 
of the contemplated road, and that it was not necessary to insert the 
name of the company constructing it. Id.

22. Irregularities or informalities, not involving the question of jurisdic-
tion nor affecting the result of the vote, do not impair the validity 
of the bonds issued pursuant to the election; and the Curative Act 
of Feb. 25, 1868, was intended by the legislature of Kansas to reach 
the bonds issued before as well as those after its passage. Id.

23. Notice to one of the trustees appointed by the company in its deed 
mortgaging its property, including the county bonds, to secure the 
payment of its bonds, issued and negotiated for value to third 
parties, does not, in a suit by the trustees to enforce the payment of 
the county bonds, operate to destroy the bona fide holding of such 
parties. Id.

24. The fourteenth section of article 11 of the Constitution of Missouri, 
adopted in 1865, which declares that “ the general assembly shall 
not authorize any county, city, or town to become a stockholder in, 
or to loan its credit to, any company, association, or corporation, 
unless two-thirds of the qualified voters of such county, city, or 
town, at a regular or special election to be held therein, shall assent 
thereto,” prohibits any subsequent legislative grants to any munici-
pal corporation, of authority to become a stockholder in, or to loan 
its credit to, a company, except upon the prescribed conditions; but 
it does not purport to take away any authority already granted. 
County of Scotland v. Thomas, 682.

25. The Alexandria and Bloomfield Railroad Company was incorporated 
under an act of the general assembly of Missouri, approved Feb. 9, 
1857, which provided that “ it shall be lawful for the county court 
of any county, in which any part of said road may be, to subscribe 
to the stock of said company,” and issue its bonds therefor. The 
laws of the State reserved to the general assembly the right to 
amend the charter, and the company was, pursuant to the authority 
conferred by the act of March 2, 1869, consolidated with a corpora-
tion in Iowa, having like authority from that State; but the general 
direction of the road was not thereby changed. The road of the 
company passes through the county of Scotland; and the county 
court, in the absence of any election by the qualified electors of that 
county, subscribed, in August, 1870, to the capital stock of said con-
solidated company, and issued the bonds of the county in payment 
therefor. Held, 1. That the power of the county to subscribe for 
stock in the Alexandria and Bloomfield Railroad Company was the 
right and privilege of the company, and passed, with its other rights
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and privileges, into the new conditions of existence which it assumed 
under the consolidation. 2. That the subscription made by the court 
was the act of the county, and binding upon it, and that the bonds 
so issued are valid. Id.

26. Harshmans. Bates County, 92 U. S. 569, is not in conflict with the 
rulings in this case. Id.

27. In a suit by a bona, fide holder against a municipal corporation to 
recover the amount of coupons annexed to bonds issued by it, under 
authority conferred by law, questions of form merely, or irregularity, 
or fraud, or misconduct on the part of its agents, cannot be consid-
ered. Town of East Lincoln v. Davenport, 801.

28. Where an act of the legislature of Illinois, authorizing a town to sub-
scribe to the capital stock of a certain railroad company, provides, 
that if a majority of the legal voters, voting at an election held for 
that purpose, shall be found to be in favor of such subscription, it 
shall be deemed and held that such town had taken stock in said 
company According to the proposals made,—Held, that the statute 
makes such a majority vote equivalent to, and a substitute for, a 
subscription by the town upon the books of the company. Id.

29. Where it was provided by a general law, or the charter of the com-
pany when such subscription was made, that the company might 
consolidate with other companies, in order to carry out the object of 
its charter, and that its franchises, rights, subscriptions, and credits 
might be transferred, and where such consolidation was effected, 
and a subsequent transfer by the consolidated company was lawfully 
made to a new company engaged in the construction of a connecting 
road thus forming a continuous line, the stockholders in the former 
companies becoming stockholders in the new company, —Held, that 
a delivery by the town to such new company of the bonds for the 
payment of the original subscription, and a receipt of a certificate 
of stock in it, were warranted by law. Id.

NATIONAL BANKS. See Interest, 2, 3.
1. The shares of stock of a national bank in New York should be as-

sessed for taxation at their actual value. Peoples. Commissioners 
of Taxes and Assessment, 415.

2. The ruling in Van Allen v. The Assessors, 3 Wall. 573, as to the in-
validity of the act of the legislature of New York of March 9, 1865, 
known as the Enabling Act, so far as it provided for the taxation of 
shares in a national bank, reaffirmed. Id.

3. The claims of depositors in a national bank at the time of its suspen-
sion for the amount of their deposits are, when proved to the satis-
faction of the comptroller of the currency, placed upon thé same 
footing as if they were reduced to judgments. National Bank of the 
Commonwealth v. Mechanics' National Bank, 437.
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4. A statute of Vermont is not void, which, for the purposes of taxation, 

requires, under a penalty for his neglect or refusal, the cashier of 
each national bank within the State to transmit, on or before the 
fifteenth day of April in each year, to the clerks of the several towns 
in the State in which any stock or share holders of such bank shall 
reside, a true,list of the names of such stock or share holders on the 
books of such bank, together with the amount of money actually 
paid in on each share on the first day of that month. Waite v. 
Dowley, 527.

5. When a national banking association is insolvent, the order of the 
comptroller of the currency, declaring to what extent the individual 
liability of the stockholders shall be enforced, is conclusive. Ken-
nedy v. Gibson and Others, 8 Wall. 498, cited and approved. Casey 
v. Galli, 673.

6. When his order is to collect an amount equal to the full par value of 
the stock, the suit by the receiver against the stockholder must be at 
law, and that amount will bear interest from the date of the order. Id.

7. In such a suit the stockholder is estopped from denying the existence 
or the validity of the corporation. Id.

8. No authority other than that conferred by Congress is required to 
enable a bank existing under a special or a general State law to 
become a national banking association. The certificate of the comp-
troller is conclusive as to the completeness of the organization under 
the act of Congress in a suit against a stockholder to enforce his 
liability, or a party upon his contract with the bank. Id.

9. A plea is bad which sets up that the comptroller has decided to pay a 
large amount of claims for which the bank is not responsible, and 
that, aside from these claims, there are means enough to meet the 
just liabilities of the bank. Id.

NAVIGABLE RIVERS. See Commerce, 3-7; Fisheries.

NEGLIGENCE. See Evidence, 5, 6.

NEGOTIABLE INSTRUMENTS. See Bankruptcy, 6.
1. Where the title of the original holder of negotiable instruments, which 

are infected with fraud, invalidity, or illegality, is destroyed, that 
of every subsequent holder which rests on that foundation, and no 
other, falls with it. Commissioners of Marion County v. Clark, 278.

2. Where the first indorsee, without notice of any prior equities between 
the original parties, purchases, for value, a negotiable instrument, 
the second indorsee, who acquires it before it is due, and for value, 
takes a good title, although he had notice of such equities. Id.

3. Bonds issued, pursuant to legislative authority, by a municipal 
corporation in aid of a railroad company are negotiable instru-
ments. Id.
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NEGOTIABLE INSTRUMENTS (continued).
4. The payee of a check before it is accepted by the drawee cannot main-

tain an action upon it against the latter, as there is no privity of 
contract between them. So held, where a check of the Treasurer 
of the United States upon a national bank duly designated as a 
depositary of the public money, having been paid upon an unauthor-
ized indorsement of the name of the payee, suit to recover the amount 
of the check was brought by its true owner against the bank. First 
National Bank of Washington v. Whitman, 343.

5. The rights of the parties are not changed by the fact that, on a settle-
ment of accounts between the Treasurer and the bank, the check, on 
the supposition that it had been properly paid, was credited to the 
bank. Such an error does not affect the real state of the accounts; 
when it is discovered, they are open to correction. Id.

6. Payment to a stranger upon an unauthorized indorsement does not 
operate as an acceptance of the check, so as to authorize an action by 
the real owner to recover its amount as upon an accepted check. Id.

7. An indorser of a promissory note is a competent witness to prove an 
agreement in writing made with its holder at the time of his indorse-
ment, that he shall not be held liable thereon, where the paper has 
not afterwards been put into circulation, but is held by the party to 
whom the indorsement was made. Davis v. Brown, 423.

8. Bank of United States v. Dunn, 6 Pet. 51, explained and qualified. Id.
9. An agreement like the one mentioned above, and the indorsement, 

taken together, are equivalent, so far as the holder of the note is 
concerned, to an indorsement without recourse to the indorser. Id.

10. Where a promissory note for dollars, made in Georgia, in January, 
1863, is shown to have been solvable in Confederate treasury notes, 
the sum thereby payable in actual money must be ascertained by 
the value in coin or legal currency of the United States, at the time 
when and the place where the note was made, of such treasury notes, 
equal in nominal amount to the number of dollars specified. Stewart 
v. Salomon, 434.

11. Where a payment is indorsed in the same monetary terms which are 
used in the note itself, the presumption is that it was intended to be 
credited in the same circulating medium. If the parties intended 
otherwise, some proof on the subject should be presented. Id.

12. Accordingly, where a promissory note for dollars, shown to be solv-
able, at the time it was made, in Confederate treasury notes, had a 
receipt for a specified number of dollars indorsed upon it, it was held 
that, in the absence of proof, the principal designated on the face of 
the note was reduced only by the amount specified in the receipt. Id.

13. A negotiable instrument, payable to bearer, or indorsed in blank, 
produced by a transferee suing to recover its contents, is, when re-
ceived in evidence, clothed with the prima facie presumption that he 
became the holder of it for value at its date in the usual course of 
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NEGOTIABLE INSTRUMENTS (continued).
business, without notice of any thing to impeach his title. Collins 
v. Gilbert, 753.

14. The title of a bona fide holder for value of an accepted draft, indorsed 
in blank, is not affected by the fact that the party from whom he 
received it before its maturity had possession of it for certain pur-
poses, and misappropriated it. Id.

NEW TRIAL. See Practice, 15-17, 23.
NEW YORK. See Commerce, 1; National Banks, 1.
NONSUIT. See Practice, 26.
NON-USER. See Railroad Companies, Legislative Control of their Rates of 

Fare and Freight, 3.

OFFICERS OF THE ARMY.
1. An officer of the army, who, under the second section of the act of 

March 3, 1869 (15 Stat. 318), is ordered from a military post, at 
which he is doing duty, to his home, to await orders, does not exchange 
his station, within the meaning of sect. 1117 of the Army Regula-
tions. United States v. Phisterer, 219.

2. The case is governed by sect. 1110 of such regulations; and under it 
the officer is entitled to an allowance of ten cents for each mile trav-
elled by him in pursuance of his orders. Id.

PARTIES. See Appeal, 1, 2 ; Mandamus, 2; Mortgage, 4.
PATENTABLE INVENTION. See Letters-Patent, 2.
PAYEE. See Negotiable Instruments, 4-6.

PLEADING. See Equity, 10; Estoppel, 5, 6; Franchises, Forfeiture of; 
Missouri, Practice Code of, 1, 2; Mortgage, 4 ; Practice, 23, 24.

1. A general replication denies every allegation in the answer of a 
defendant not responsive to the bill. Therefore, he must prove his 
allegation of a decree in a former suit pleaded by way of estoppel. 
Humes v. Scruggs, 22. .

2. Defendants who have actually received the consideration of a written 
agreement cannot, in an action brought against them for a breach 
of their covenants, set up that the agreement did not bind the plain-
tiff to perform his covenants, provided it appears that he has per-
formed them in good faith and without prejudice to the defendants. 
Storm v. United States, 76.

3. In a suit by or against a corporation in a court of the United States,, 
it should appear, by the declaration, or bill of complaint, that the 
corporation was created by the State whereof the adverse party is 
not a citizen; but a defective averment of that fact may be cured by 
the subsequent pleadings. Muller v. Dows, 444.

4. The principle that a party seeking to enforce a claim, legal or equita-
ble, must present to the court, either by the pleadings or the proofs,

VOL. IV. 55
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PLEADING (continued).
or both, all the grounds upon which he expects a judgment in his 
favor, and is not at liberty to split up his demand and prosecute it 
by piecemeal, or present only a portion of the grounds upon which 
special relief is sought, and leave the rest to be presented in a second 
suit, if the first fail, does not require distinct causes of action ; that 
is to say, distinct matters, each of which would authorize by itself 
independent relief, to be presented in a single suit, though they 
exist at the same time, and might be considered together. Stark v. 
Starr, 477.

5. A plea of a stockholder of a national bank, when sued to enforce his 
individual liability, which sets up that the comptroller of the cur-
rency has decided to pay a large amount of claims for which the 
bank is not responsible, and that, aside from these claims, there are 
means enough to meet the just liabilities of the bank, is bad. Casey 
v. Galli, 673.

PLEDGOR AND PLEDGEE. See Bankruptcy, 6.

POWER OF ATTORNEY.
1. Where a ratification by an attorney of a deed of settlement is insuffi-

cient in form, because of the manner in which he expressed his 
agency in appending his signature to the instrument declaring the 
ratification, a court of equity will look beyond the form of the 
execution, and, having ascertained-his intention in signing the in-
strument, will, if possible, give it the effect intended, if such ratifi-
cation has been acted upon by others, and has not been objected to 
by the principal, when called to his attention. Stark v. Starr, 477.

2. The subsequent action of the principal in asserting a right in severalty 
to property, which he could only do upon his approval of such ratifi-
cation by his attorney, will estop him from denying the ratifica-
tion. Id.

PRACTICE. See Appeal, 5; Contracts, 5; Court of Claims, 2, 3; Let- 
ters-Patent, 14 ; Writ of Error.

1. An objection of the defendant, that the evidence admitted in the court 
below tended to prove that he was not solely liable to the plaintiff 
for one of the items of the account sued upon, cannot be made for 
the first time in this court. Wheeler v. Sedgwick, 1.

2. Where the questions of title involved in a suit do not arise under the 
Constitution or the laws of the United States, or a treaty made under 
its authority, and the parties are citizens of the State where, the suit 
was brought, the Circuit Court does not err in remanding it to the 
State court from which it was removed. Hoadley v. San Francisco, ^.

3. Alleged errors, not presented by a bill of exceptions, nor otherwise 
apparent on the face of the record, are not the proper subjects of 
re-examination by an appellate tribunal. Storm v. United. States, 76.

4. Questions propounded to a witness, on his cross-examination, merely 
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to ascertain the names of persons whom a party may desire to call as 
witnesses to disprove the case of the opposite party, may be excluded; 
and it is within the discretion of the presiding judge to determine, 
in view of the evidence previously introduced, and of the nature of 
the testimony given by the witness in his examination-in-chief, to 
what extent a cross-examination, with a view to affect his credibility, 
shall be allowed. Id.

5. This court will refuse to hear a criminal case, unless the convicted 
party suing out the writ of error is where he can be made to respond 
to any judgment which may be rendered here. Smith v. United 
States, 97.

6. Under the twenty-third rule, in relation to damages, where a writ of 
error was sued out merely for delay, more than ten per cent upon 
the amount of the judgment cannot be awarded, but the court may 
give less. West Wisconsin Railway Co. v. Foley, 100.

7. Being satisfied that this case is one to which that rule should be ap-
plied, the court, affirming the judgment below for $26,333, with 
costs, awards, in addition to interest, $500 damages. Id.

8. Where a party sued out a writ of error, and obtained the allowance of 
an appeal, and duly filed a transcript of the record here, the court 
will not, on motion, dismiss the cause; but, when it comes on to be 
heard, will determine whether it is properly here by appeal or by 
writ of error, and proceed accordingly. Hurst v. Hollingsworth, 111.

9. An appeal, although allowed out of term, is not avoided by the non-
service of a citation ; but this court will impose such terms upon 
the appellant as, under the circumstances, may be legal and proper. 
Dayton v. Lash, 112.

10. The question that the statute of Wisconsin violates the obligation of 
the consolidated company, under the land grant to the Wisconsin 
and Superior Railroad Company, to keep the part of its road which 
formerly belonged to the latter company open as a public highway 
for the use of the government of the United States, free from toll, 
&c., can only be raised in a suit between the first company and the 
United States. Peik v. Chicago North-Western Railway Co., 164.

11. The finding of facts by the Court of Claims, in the nature of a special 
verdict, is conclusive here, unless impeached for some error in law 
appearing in the record. United States v. Smith, 214.

12. That court, in estimating damages, must be governed by the proofs 
submitted; but it is not required to set forth the elements of the 
calculation by which it arrives at its final result. Id.

13. That court may, however, be asked by either party to state whether 
a particular item of charge or of damage is included in its finding, 
and, if so, to what amount. Id.

14. Where, by reason of the failure of the appellant to enter into an under-
taking to the clerk for the payment of his fees, or otherwise satisfy 
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him in that behalf, the appeal has, upon motion of the appellee, been 
docketed and dismissed, the court will not, on motion of the appel-
lant, at a subsequent term, set aside the order of dismissal, and 
grant leave to file the record and docket the cause. Selma Meri-
dian Railroad Co. v. Louisiana National Bank of New Orleans, 253.

15. The Court of Claims, by granting a new trial after rendering judg-
ment, and while an appeal therefrom is pending here, vacates the 
judgment, and resumes control of the case and the parties. United 
States v. Young, 258.

16. In such a case, a writ of certiorari will not be granted to compel that 
court to send here the proceedings subsequent to the appeal; but the 
appeal will be dismissed. Id.

17. After judgment shall have been finally rendered by the Court of Claims, 
the proceedings in which the new trial was obtained may be brought 
here by appeal for review. Id.

18. Any State may, by its Constitution and laws, prescribe what shall be 
conclusive evidence of its statutes; but, on general principles, the 
question as to the existence or non-existence of a statute is a judi-
cial one, and, though framed in form as an issue in fact, must, when 
it arises in the courts of the United States, be decided by them, on 
evidence legally applicable under the laws of the State, without 
taking the advice of a jury on the subject. Town of South Ottawa v. 
Perkins, 260.

19. Stipulations between counsel, relative to the course of proceeding in a 
cause pending in this court, cannot be withdrawn by either party 
without the consent of the other, except by leave of the court upon 
cause shown. Muller v. Dows, 277.

20. A court is not required to submit evidence to the jury, unless it be of 
such a character as would warrant a verdict for the party producing 
it, and upon whom the burden of proof is imposed. Commissioners 
of Marion County v. Clark, 278.

21. This court cannot, by mandamus, compel an inferior court to reverse 
a decision made by it in the exercise of its legitimate jurisdiction. 
Ex parte Flippin, 348.

22. McCargo v. Chapman, 20 How. 555, so far as it conflicts with this 
doctrine, disapproved. Id.

23. A bill of exceptions cannot be taken on the trial of a feigned issue 
directed by a court of equity, or, if taken, can only be used on a 
motion for a new trial made to that court. Johnson v. Harmon, 371.

24. As the verdict may or may not have been the ground for the decree, 
an appeal from the latter cannot be made to turn on the judge s 
rulings at the trial of the feigned issue, but must be decided upon 
the whole case, pleadings, evidence, and verdict, giving to the latter 
as much effect as it is worth. Id.

25. Where a question put to a witness is in itself unobjectionable, but 
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the answer goes beyond what is called for, and is improper or in-
competent testimony, an objection to the question will not extend to 
the answer. Special objection must be taken in such case to the 
answer. So held, where a witness was asked whether he could form 
a judgment of the quantity of timber which had been on certain 
pine-timber lands from the stumps that remained, and he stated in 
his answer what, in his judgment, the quantity was. Gould v. 
Day, 405.

26. This court will not by mandamus compel an inferior court to grant a 
motion to vacate an order setting aside a judgment of nonsuit. Ex 
parte Loring, 418.

27. This court, where it manifestly has no jurisdiction over the matter in 
controversy, will entertain a motion to dismiss the writ of error be-
fore the return-day thereof. Clark v. Hancock, 493.

28. The rule of equity practice, that when a defendant’s answer under 
oath expressly negatives the allegations of the bill, and the testimony 
of one person only affirms them, the court will not decree in favor of 
the complainant, does not extend to so much of the answer as is not 
directly responsive to the bill. Seitz v. Mitchell, 580.

29. A party who does not appeal from the final decree of a circuit court can-
not be heard in opposition thereto, when the case is properly brought 
here by the appeal of the adverse party. The “ Stephen Morgan,” 
599.

30. Where a party prosecutes a suit as a representative creditor, and the 
other cieditors, until notice to the contrary, have the right to rely 
upon him to protect their interest in the subject-matter of the liti-
gation, a notice by the appellees of a motion to dismiss an appeal 
pending in this court, where he is the appellant, served upon counsel 
representing him and the other creditors, is insufficient and irregular, 
if it does not specify the time when such motion will be made, 
although he may have entered into a stipulation with the appellees 
consenting to a dismissal of the appeal on their paying the costs. 
Glenny v. Langdon, 604.

31. Counsel cannot, in requests to the court below, assume the existence 
of facts, and ask a charge to the jury based upon such assumption; 
nor, upon argument here, insist that, because the assumption was 
made, this court is to consider the assumed facts as existing. New 
Jersey Mutual Life Insurance Co. v. Baker, 610.

32. Where an appeal has been duly taken, the supersedeas which follows 
from a compliance by the appellant with the act of Congress in that 
behalf operates to stay the execution of the decree. Goddard v. 
Ordway, 672.

33. Where the subject-matter of litigation is the funds in the possession 
of a receiver, the court below may, notwithstanding the supersedeas, 
give him the requisite orders for their preservation; but it cannot place 
them beyond the control of a decree that may be made here. Id.
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34. Should that court, by mistake or otherwise, proceed to carry its decree 

into effect, its action may be restrained by the appropriate writ from 
this court. Id.

35. An objection that leave was not given to file the bill of foreclosure, — 
the mortgaged premises being at the time in the possession of a re-
ceiver appointed in a former suit in the same court, — if, under any 
circumstances, available, will not be sustained, if made a year and 
a half after the bill was filed, and when the party objecting had in 
the mean time appeared, answered it, and cross-examined the wit-
nesses of the complainant. Jerome v. McCarter, 734.

36. In chancery suits, adverse rights as between co-defendants may be 
determined; and a party who had a hearing and an opportunity to 
assert his rights will be bound by the decree, so far as it affects them. 
Corcoran v. Chesapeake ¿r Ohio Canal Co., 741.

37. Where the judgment of the highest court of a State is here for re-
examination, the Federal question, which, it is claimed, arises in the 
record, will be considered here as it comes from that court. Where, 
therefore, the point there arising was whether the evidence in the 
record sustained a finding of fact upon which the judgment of an 
inferior court had been entered, and the appellate court was per-
mitted by its rules to set aside the judgment as against the weight 
of ‘evidence only where there was no evidence to support it, or such 
an absence of evidence that it might be presumed to have been given 
through the influence of prejudice, passion, or favor, this court will 
not, upon a question of preponderance of testimony alone, reverse 
the judgment of the latter court. So held, where the question below 
was, whether a party, when he purchased property, had reasonable 
cause to believe that his vendor was insolvent, and was making the 
sale in fraud of the bankrupt law. Melendy v. Rice, 796.

PRESCRIPTION.
1. Although, in Louisiana, informalities which occur in a sheriff’s pro-

ceedings under execution may, if taken advantage of in due time, be 
good ground for annulling a sale made by him, yet, if he, being 
thereunto authorized, sells the land, and executes a deed therefor, 
to a bona fide purchaser, the latter, in an action against him to re-
cover the land, commenced after five years from the time he entered 
into possession, can set up the statutory prescription. Pike v. 
Evans, 6.

2. The failure of the sheriff to actually seize the property is cured by the 
possession of such a purchaser for five years. Id.

3. Under the laws of Louisiana, a deed of property from a person having 
authority to sell is regarded as a just title for the purpose of pre-
scription. Id.

PRESUMPTION. See Deed; Jurisdiction, 6; Negotiable Instruments, 11; 
Mechanics’ Liens, 2; Husband and Wife, 1.
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PRIOR USE. See Letters-Patent, 1.

PRIVATE PROPERTY, DEPRIVATION OF. See Constitutional Law, 1.

PRIVILEGED COMMUNICATIONS. See Evidence, 1.

PRIVITY. See Estoppel, 13; Equity, 10.

PROPERTY, REGULATION OF, WHEN THE PUBLIC HAS AN 
INTEREST IN ITS USE.

1. Under the powers inherent in every sovereignty, a government may 
regulate the conduct of its citizens towards each other, and, when 
necessary for the public good, the manner in which each shall use 
his own property. Munn v. Illinois, 113.

2. It has, in the exercise of these powers, been customary in England 
from time immemorial, and in this country from its first coloniza-
tion, to regulate ferries, common carriers, hackmen, bakers, millers, 
wharfingers, innkeepers, &c., and, in so doing, to fix a maximum of 
charge to be made for services rendered, accommodations furnished, 
and articles sold. Id.

3. When the owner of property devotes it to a use in which the public 
has an interest, he in effect grants to the public an interest in such 
use, and must, to the extent of that interest, submit to be controlled 
by the public, for the common good, as long as he maintains the 
use. He may withdraw his grant by discontinuing the use. Id.

4. The limitation by legislative enactment of the rate of charge for ser-
vices rendered in a public employment, or for the use of property in 
which the public has an interest, establishes no new principle in 
the law, but only gives a new effect to an old one. Id.

5. Where property has been clothed with a public interest, the legis-
lature may fix a limit to that which shall in law be reasonable for 
its use. Peik v. Chicago North- Western Railway Co., 164.

PUBLIC POLICY. See Bankruptcy, 2.
RAILROAD COMPANIES, LEGISLATIVE CONTROL OF THEIR 

RATES OF FARE AND FREIGHT.
1. Railroad companies are carriers for hire. Engaged in a public em-

ployment affecting the public interest, they are, unless protected by 
their charters, subject to legislative control as to their rates of fare 
and freight. Chicago, Burlington, & Quincy Railroad Co. v. Iowa, 155.

2. The Burlington and Missouri River Railroad Company has, within 
the scope of the authority conferred by its charter, and subject t<5 
the limitations thereby imposed, the power of a natural person to 
make contracts in reference to its business. Like such person, it, 
or its assignee, the plaintiff in error, is, under the same circum-
stances, subject at all times to such laws as the general assembly of 
the State may from time to time enact. Id.

3. A power of government which actually exists is not lost by non-user. 
The fact, therefore, that the power of regulating the maximum rates
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RAILROAD COMPANIES, LEGISLATIVE CONTROL OF THEIR 
RATES OF FARE AND FREIGHT (continued').

of fare and freight was not, exercised for more than twenty years 
after the incorporation of that company is unimportant. Nor does 
it affect the case, that, before the power was exercised, the company 
had pledged its income as security for the payment of debts incurred, 
and had leased its road to a tenant that relied upon the earnings for 
the means of paying the stipulated rent. It could .neither grant nor 
pledge more than it had, and its pledgee or tenant took the property 
subject to the exercise by the State of the same powers of regulation 
which might have been exercised over the company itself. Id.

REAL PROPERTY, POWER OF THE STATES TO REGULATE 
THE TENURE OF, AND THE MODE OF TRANSFER-
RING IT. See Constitutional Law, 9.

REASONABLE COMPENSATION. See Common Carrier, 1, 2; Con-
stitutional Law, 5, 6; Property, Regulation of, when the Public has an 
Interest in its Use, 1-5.

RECEIVER. See Appeal, 4; Practice, 33.
REDEMPTION OF PROPERTY SOLD FOR TAXES. See Sale for 

Taxes.
REMOVAL OF CAUSES FROM STATE COURTS. See Jurisdic-

tion, 2; Practice, 2.
A suit pending in an appellate State court, after it has been prosecuted 

to final judgment in a court of original jurisdiction, cannot be re-
moved to the Circuit Court of the United States. Lowe v. Williams, 
650.

REVISED STATUTES OF THE UNITED STATES.
The following section referred to and explained: —

Sect. 1007. See Supersedeas.
REVISED STATUTES RELATING TO THE DISTRICT OF 

COLUMBIA. See Husband and Wife, 2.
RIGHTS OF PROPERTY, AND TO A COMPENSATION FOR 

ITS USE.
Rights of property, and to a reasonable compensation for its use, created 

by the common law, cannot be taken away without due process; 
but the law itself, as a rule of conduct, may, unless constitu-
tional limitations forbid, be changed at the will of the legislature. 
The great office of statutes is to remedy defects in the common 
law as they are developed, and to adapt it to the changes of time and 
circumstances. Munn v. Illinois, 113.

RIPARIAN PROPRIETORS.
1. In Iowa, it is held, conformably to the true rule on that subject, that 

the bed of the Mississippi River and its banks to high-water mark
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RIPARIAN PROPRIETORS (continued).
belong to the State, and that the title of the riparian proprietor 
extends only to that line. Barney v. Keokuk, 324.

2. This rule applies as well where the land was granted to bound upon 
the river generally (as in the case of the Half-breed Sac and Fox 
reservation), as where it was granted according to surveys run 
along the bank by a meandering line. Hence it applies in the city 
of Keokuk, which is on that reservation. Id.

3. The public authorities, therefore, have the right, in Iowa, to build 
wharves and levees on the bank of the Mississippi below high water, 
and make other improvements thereon, necessary to navigation, or 
public passage by railways or otherwise, without the consent of the 
adjacent proprietor, and without making him compensation. Id.

SALE FOR TAXES. See Taxation.
Certain lands in Michigan, sold for taxes, were, for want of other pur-

chasers, bid in by the State. Before the sale became absolute, the 
owner of the property, having a complete title thereto at the time 
the sale was made, purchased the State bids. Held, 1. That a re-
demption of the property from the sale was practically effected by 
the purchase. 2. That the ownership of the State’s lien and of 
the title to the lands being thus united in the same person, the lien 
was merged in the title. 3. That tax-deeds, subsequently executed 
to the owner by the State, were only evidence that the taxes were 
satisfied, the lien of the State discharged, and the estate restored 
from the sale: they transferred no new title to the grantee. Gould 
v. Day, 405.

SPECIFIC PERFORMANCE. See Equity, 1.
STATUTE OF LIMITATIONS. See Ejectment, 2-4 ; Equity, 10 ; 

Presumption, 1-3.
STATUTES.

The great office of statutes is to remedy defects in the common law as 
they are developed, and to adapt it to the changes of time and cir-
cumstances. Munn v. Illinois, 113.

STATUTES OF THE UNITED STATES. See Revised Statutes of the 
United States.

The following, among others, referred to, commented on, and ex-
plained : ■—

1825. March 3. See Taxation, 1.
1850. Sept. 27. See Equity, 1.
1862. July 17. See Confiscation.
1865. Feb. 16. See Confiscation.
1864. June 30. See Internal Revenue, 2.
1865. March 3. See Ejectment, 4.
1866. May 9. See Court of Claims, 2.
1866. July .13. See Distilled Spirits.
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STATUTES OF THE UNITED STATES (continued).
1866. July 13. See Internal Revenue, 2.
1867. Feb. 22. See Landlord and Tenant, 6.
1868. June 25. See Eight-Hour Law, 1.
1869. March 3. See Officers of the Army, 1.
1870. April 15. See Chorpenning Claim.
1870. June 1. See Ejectment, 1.
1871. March 3. See Chorpenning Claim.
1872. June 1. See Centennial Board of Finance.
1875. Feb. 18. See Supersedeas.
1875. March 3. See Jurisdiction, 1.
1876. Feb. 16. See Centennial Board of Finance.

STATUTORY LIEN.
A statutory lien attaching to personal chattels, although no possession 

of them be delivered, has the same operation and efficacy as existed 
at common law, where the possession accompanied and followed the 
deed creating the lien. Beall v. White, 382.

STIPULATIONS BETWEEN COUNSEL. See Practice, 18.

STREETS. See Iowa, 1.
There is no substantial difference between streets in which the legal 

title is in private individuals and those in which it is in the public, 
as to the rights of the public therein. Barney v. Keokuk, 324.

SUCCESSION TAX. See Internal Revenue, 1.

SUPERSEDEAS. See Practice, 32, 33.
Sect. 1007 of the Revised Statutes, which, as amended by the act of 

Feb. 18, 1875 (18 Stat, part 3, p. 316), provides that, where a writ 
of error may operate as a supersedeas, execution shall not issue until 
the expiration of ten days after the rendition of the judgment, has 
reference only to the judgments of the courts of the United States. 
Doyle v. Wisconsin, 50.

SUPREME COURT OF THE DISTRICT OF COLUMBIA. See
Letters-Patent, 21.

SURETY.
A surety, who holds several securities by way of indemnity, may resort 

to either of them for payment. Muller v. Dows, 444.
SURRENDER OF AN ESTATE. See Landlord and Tenant, 7, 8.

SURVEY OF HATCHES OF SEA-GOING VESSELS. See Com-
merce, 2.

TAXATION. See Franchises, Forfeiture of; Mineral Lands, 1-3 ; National 
Banks, 1, 2; Sale for Taxes.

1. The canal and other works of the Chesapeake and Ohio Canal Com-
pany, situate in the District of Columbia, having, by an act of 
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TAXATION (continued).
Congress of March 3, 1825 (4 Stat. 101), been exempted from tax-
ation, a sale in 1864 of any part thereof, on account of taxes alleged 
to be due thereon, was void. Mackall v. Chesapeake Ohio Canal 
Co., 308.

2. A corporation whose business is confined to the investment of its 
capital in bonds secured by mortgage on real estate, and to the 
negotiation, sale, and guaranty of them, is not a bank or a banker 
within the meaning of sect. 3407 of the Revised Statutes, and is 
not liable to be taxed as such. Selden n . Equitable Trust Co., 
419.

3. The charter of the Chesapeake and Ohio Railroad Company does not 
exempt from taxation that portion of the road of the company be-
tween Richmond and Covington. Chesapeake if Ohio Railroad Co. 
n . Virginia, 718.

4. A railroad corporation, formed, under an act of the legislature of 
Virginia, by the consolidation of existing companies, and “ vested 
with all the rights, privileges, franchises, and property which may 
have been vested in either company prior to the act of consolida-
tion,” acquires no greater immunity from taxation than they sever-
ally enjoyed as to the portions of the road which belonged to them 
under their respective charters. Whatever property was subject to 
taxation would, after the consolidation, remain so. Id.

TIDE-WATERS. See Commerce, 3-7; Constitutional Law, 12; Fisheries.
TIME, COMPUTATION OF. See Bankruptcy, 4.
TONNAGE, DUTY OF. See Commerce, 1.
TRIAL BY JURY. See Jurisdiction, 3.

TRUSTS.
1. A trust, created in order to give a married woman the separate and 

exclusive use of land, free from the control of her husband, will be 
sustained; by converting it into a legal estate, its purpose would 
be defeated, as, by virtue of his marital rights, the land would be 
placed under his control. So held, in regard to the effect of certain 
conveyances of land in New York, set out in the opinion of the 
court, which were executed in 1827 and 1828 to Michael Werck- 
meister by Stephen Jumel, upon certain trusts which limited a life-
estate to the separate use of Eliza Brown Jumel, bis wife, with a 
general power of appointment during her lifetime, and, on failure to 
make such appointment, to her heirs in fee-simple. Bowen v. Chase, 
812.

2. After the date of those conveyances, the said Eliza, by deed, bearing 
date Nov. 21,1828, duly executed, as required by the trust, made an 
appointment of the land, in the following words, to wit: “Now I, 
the said Eliza Brown Jumel, do hereby direct, order, limit, and 
appoint that, immediately after my demise, the said Michael Werck- 
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TRUSTS (continued).
meister, or his heirs, convey all and singular the said above-described 
premises to such person or persons, and to such uses and purposes, 
as I, the said Eliza Brown Jumel, shall, by my last will and testa-
ment, under my hand, and executed in the presence of two or more 
witnesses, designate and appoint, and, for want thereof, then that 
he convey the same to my husband, Stephen Jumel, in case he be 
living, for and during his natural life, subject to an annuity, to be 
charged thereon, during his said natural life, of six hundred dollars, 
payable to Mary Jumel Bownes, and, after the death of my said 
husband, or in case he shall not survive me, then, immediately after 
my own death, to her, the said Mary Jumel Bownes and her heirs in 
fee.” Held, that, after the termination of said Eliza’s separate 
interest for life, the appointment limited the equitable estate in the 
land, and vested in said Stepben and Mary immediate interests, 
although they did not take effect in possession until the death of 
said Eliza, and were subject to be defeated by the exercise of her 
reserved power of disposing of the land by her last will and testa-
ment. Id.

3. The effect of the chapter of the Revised Statutes of New York, touch-
ing uses and trusts (1 Rev. Stat. 727), which went into operation 
Jan. 1, 1830, upon the estates created by the trust and appointment, 
considered; but, in the view7 taken by the court of this case, it is not 
material whether they were, by the statute, turned into legal estates, 
or remained, as they were originally, merely equitable in their 
nature. Id.

4. The appointment in favor of said Mary was a voluntary one; and as 
said Eliza had a power to lease and a power to convey, assure, and 
dispose, which latter power manifestly includes a power to sell, not 
only by the terms used, but, in this trust, by the direction as to the 
disposition of the purchase-money “in case of an absolute sale,” 
sales of the land to actual purchasers for a valuable consideration 
were effectual, and superseded the prior appointment in favor of 
said Mary. It was not necessary to their validity that said Eliza, 
in making that appointment, should have expressly reserved a power 
of revocation. Id.

5. Where the subsequent appointments were voluntary, or intended 
merely as means of restoring the property to its original trusts, or 
of revesting it absolutely in said Eliza, the interest of said Mary, 
whether it be regarded as a legal or an equitable estate, would not 
be thereby displaced. Id.

6. Certain appointments, subsequent to that in favor of said Mary made 
by said Eliza, who survived her husband and died intestate in 1865, 
declared to be voluntary and for the purpose of revesting the title in 
said Eliza. Bowen, claiming to be her sole heir-at-law, has brought 
sundry actions of ejectment to recover the land. Said Mary died 
intestate in 1843. The appellees are in possession of the land, and
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TRUSTS (continued).
claim, as her heirs-at-law, under the appointment in her favor. 
Held, that they are entitled to relief in a court of equity. If their 
estate is to be regarded as still an equitable one, their right to such 

' relief is undoubted, no matter where, or in whom, the legal estate 
may be. If, by virtue of the statute, their equitable estate was con-
verted into a legal estate, they have good cause to come into that 
court for the purpose of removing the cloud upon their title created 
by the subsequent voluntary appointments and conveyances. Id.

UNITED STATES, DEVISE TO. See Devise.
UNITED STATES, PRIORITY OF, TO PAYMENT. See Centennial

Board of Finance.
VERDICT. See Practice, 23, 25.
VERMONT. See National Banks, 4.
VIRGINIA. See Constitutional Law, 12; Taxation, 4.
WAGER POLICY. See Life Insurance, 2-4.
WAIVER. See Landlord and Tenant, 5.

The court holds that there was no waiver by the Chicago, Rock Island, 
and Pacific Railroad Company of its right to foreclose the mortgage, 
executed by the Chicago and South-western Railroad Company upon 
its road and franchises. Muller v. Dows, 444.

WAREHOUSES. See Constitutional Law, 4.
Where warehouses for storing grain are situated and their business is 

carried on exclusively within a State, she may, as a matter of domes-
tic concern, prescribe regulations for them, notwithstanding they 
are used as instruments by those engaged in inter-state, as well as 
in State, commerce; and, until Congress acts in reference to their 
inter-state relations, such regulations can be enforced, even though 
they may indirectly operate upon commerce beyond her immediate 
jurisdiction. Munn v. Illinois, 113.

WARRANTY. See Contracts, 1, 2.
WASTE. See Landlord and Tenant, 1, 3.
WINONA AND ST. PETER RAILROAD COMPANY. See Consti-

tutional Law, 8.
WISCONSIN. See Common Carrier, 1; Constitutional Law, 6, 7,15; Cor-

porations, 2; Judicial Comity, 2, 3.

WITNESS. See Negotiable Instrument, 1.

WRIT OF ERROR. See Practice, 27.
A., having a decree against the city of Memphis for the payment of 

money, obtained, by judgment rendered March 30, 1875, a manda-
mus, directing her, for the payment of the decree, to levy a tax upon 
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WRIT OF ERROR (continued).
all the taxable property of the city. She thereupon passed an ordi-
nance levying a special tax of fifty-four cents “ on the $100 worth of 
property.” Under the laws of the State, taxable real and personal 
property, other than merchants’ capital, is embraced in one tax-list, 
and merchants’ capital in another. A., finding that such capital 
was not subjected to the special tax, although it was to that levied 
for all other purposes, and that the required sum would not be raised, 
moved for a further peremptory mandamus, requiring such capital, 
as it was assessed for other purposes in the year 1875, to be included 
in the property to be taxed for his benefit. Such mandamus was 
directed by judgment March 2, 1876. On the 20th of the following 
May, the city moved to set aside the latter judgment; but the court 
refused to grant the motion, and re-entered, on that day, the judg-
ment as the final judgment in the premises. Thereupon the city, 
within due time, sued out a writ of error, and gave the necessary 
bond. Held, 1. That the court had the right to set aside the judg-
ment of March 2, during the term at which it was rendered, and to 
re-enter it as of the date when the motion to set it aside was made.
2. That the writ of error was properly sued out on the re-entered 
judgment, and is a supersedeas. Memphis v. Brown, 715.
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