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seized at Indianola instead of Galveston, and in that the marshal, instead of deliv-
ering to the claimant the whole one hundred barrels upon the order of delivery, 
handed over only fifty-five, and paid him the proceeds of the sale of the remain-
ing forty-five barrels. As these proceeds amounted to more than the appraised 
value of the property, for which alone the decree below was rendered, we cannot 
see how the claimant can now object, because he did not receive the spirits.

For the reasons given in the other case, the decree in this is Affirmed.

Cons olid ate d  Fru it -Jar  Comp any  v . Wrig ht .

Letters-patent No. 102,913, issued to John L. Mason, May 10, 1870, for an “im-
provement in fruit-jars,” are void : first, because there was a purchase, sale, 
and prior use of the invention more than two years prior to the application 
for a patent; second,because at the time of such application the invention had 
been abandoned to the public.

Appe al  from the Circuit Court of the United States for the 
Southern District of New York.

This is a bill in equity filed by the Consolidated Fruit-Jar 
Company to restrain the alleged infringement by the defend-
ant of letters-patent No. 102,913, issued May 10, 1870, to John 
L. Mason, for an “ improvement in fruit-jars,” and of which 
the complainant, by mesne assignments, is the owner. The 
court below, upon hearing, dismissed the bill; whereupon the 
complainant appealed here.

The facts are set forth in the opinion of the court.

Mr. John U. B. Latrobe for the appellant.
Mr. Greorge Grifford, contra.

Mr . Jus tic e Sway ne  delivered the opinion of the court. .
This is a case in equity brought by the appellants to enjoin 

the appellee from infringing a patent issued by the nite 
States to John L. Mason, on the 10th of May, 1870, “for an 
improvement in fruit-jars,” of which patent the complainant is 
tli© assignee.

The disclaimer and claim o£ the patent are as follows: —
" Separately considered, l‘do not claim a metallic flexible screw- 

ring or cap, C, for holding a cover on a preserve jar, no , 
nal gasket receiving-shoulder upon preserve-jar, excep
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gasket-shoulder is at the top of a continuous glass screw; neither 
do I claim the combination of a screw-ring cap with a packing-ring, 
so applied to a jar that a portion or the whole of such packing-ring 
is exposed within the jar, nor when the gasket-shoulder is at the 
base of the glass screw, as in my patent of 1858 ; but —

“ What I do claim as new, and desire to secure by letters-patent, 
is —

“The combination, first, of the shoulder, b, to receive a gasket 
outside and a little below the top of the jar; second, of the cover, 
B, with the rim, d, extending down outside of the top, to press upon 
the gasket, C; and, third, of the screw-ring or screw-cap, C, with 
its screw-threads operating upon those of the jar below the gasket-
shoulder,— all substantially as above set forth and described.”

The screw-cap, C, is described in the patent as made of 
metal.

The answer sets up several defences. Our remarks will be 
confined to two of them.

1. That there had been “ purchase, sale, and prior use ” of 
the invention “ more than two years prior ” to the application 
for the patent.

2. That the invention was abandoned to the public.
These objections are founded upon the seventh section of 

the act of 1839. Curtis on Pat. (4th ed.) 696.
The invention was completed in June, 1859. The applica-

tion for the patent was made on the 15th of January, 1868. 
e intervening period was between eight and nine years, 
e two years prior to the application began on the 15th 
anuary, 1866. It is within the limits of the tract of time 

st mentioned that the facts are to be sought upon which the 
on point is to be determined, and within the same period, 

ss two years after the 15th of January, 1866, that those 
+1 P°inf must have occurred, in order to avail
the defendant.

There is no conflict in the testimony.
cover Une’ 1$$$’ Mason had a model made for his jar and 
& Co ]C°r invention. He took the model to Reed
least + $ ma^ers’ in Jersey City. They made for him at 
received°fi j8*8’ When they were done, Mason

e or six of them, and a short time afterwards, the 
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residue. Of the first lot, he gave one to Reed, and one to Fitz-
gerald, his lawyer. The others he took home. What became 
of them does not appear. Those of the second and larger lot 
he certainly sold. His recollection to this effect is distinct. 
He thinks he received for them three or four dollars a dozen. 
He does not know what was done with them. The inference 
is a fair one, that they were used for the purpose for which they 
were intended. His object in selling was twofold, — to get 
the pioney which they yielded, and to test their salability in 
the market.

The statutory clause upon which the second objection is 
founded is in the disjunctive. The language is “ purchase, 
sale, or prior use ” . . . “ for more than two years prior to 
the application for the patent. The phrase, “ for more, as 
thus used, is loose and inaccurate, and is to be understood as if 
the language were earlier than “ two years prior,” &c., or as 
if “ for ” were omitted from the sentence. This omission would
produce the same effect.

The defects specified are also in the singular. It follows 
that a single instance of sale or of use by the patentee may, 
under the circumstances, be fatal to the patent; and such is 
the construction of the clause as given by authoritative adjudi 
.cations. ..

In Pitts v. Pall, 2 Blatchf. 235, Mr. Justice. Nelson said, 
“ The patentee may forfeit his right to the invention if he con 
structs it and vends it to others to use, or if he uses it pu ic y 
himself in the ordinary way of a public use of a machine a 
any time prior to two years before he makes his applicatio 
a patent. That is, he is not allowed to derive any benefit from 
the sale or the use of his machine, without forfeiting is rig , 
except within two years prior to the time he makes is WP 
tion.” See also American Pide $ Leather Co. v. . 
Tool Co., 4 Fisher, 291; McMillan et al. v. Barclay '
189; McClurg v. Kingsland, 1 How. 202; Agawam Compaq 
v. Jordan, 7 Wall. 583. The result must always depen p^ 
the purpose and incidents accompanying t e ac or

"Tthe case stopped here, the facts we have adverted^ 
would be fatal to the patent, upon the ground of
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objection. But there are further facts developed in the testi-
mony which bear upon this as well as the other point.

The model remained in the possession of Reed, one of the 
glass manufacturers, unnoticed and uncalled for by Mason 
until 1867. Not knowing where to find Mason, Reed then sold 
it at auction. The jar Mason had given him was sold at the 
same time and in the same way. This utter neglect of the 
model for so long a time is full of significance, and has an im-
portant bearing upon the question of abandonment.

No sufficient reason is disclosed in the record why the appli-
cation for the patent was not made earlier. It was not for 
want of the necessary pecuniary means on the part of Mason. 
There is no proof of such want of means; and the contrary is 
shown by the fact of his getting a patent for a garbage-box in 
the year 1867, or about that time. Mason’s impression is, that 
when he took the jar to Fitzgerald, in 1859, the latter said 
that if patented he could not use the invention, because it 
would infringe earlier patents which he had parted with to 
others. He was asked when he next saw Fitzgerald. His 
answer was, “ I think it was a number of years, probably eight 
or nine years. It was about the time he drew a specification 
or me for a garbage-box, which I received a patent for.” 

hen pressed to state why he did not apply for the patent 
earlier, he answered, “ Well, I don’t know as I had any reason 
or cause for not doing so.” It appears that, when the specifica- 
ion for the garbage-box was prepared, Fitzgerald advised that 
patent should be taken out for the fruit-jar. Subsequently, 
en Mason had concluded to make the application, he went 
quest of Fitzgerald, to get him to prepare the requisite 

P pers, and found he was dead. He thereupon engaged the 
vices of other counsel, and the application was made.

the 6 ^me’ large interests had grown up in the way of 
Mas aC^Ure an^ sale °1 jars substantially the same with 
to mak8 ]^1^ more or less like it. He was stimulated
hart «a 6 xk  ^P^0^013 by seeing such jars in the market. He 
patent U E16m ^e^°re Fitzgerald advised him finally to get a 
subject R611 ^en bailed I-0 give any directions upon the 
amounts f 6 reac^e<^ ^is conclusion subsequently. Large 

money must then have been invested in the busi-
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Hess of making and selling such jars by various persons. It is 
sufficient to mention the case of Rowley, who is defending this 
suit in the name of Wright, the appellee.

Rowley, in 1864, was selling jars known as the Excelsior. In 
the spring of 1866 he was called upon by Imlay, who charged 
that the Excelsior infringed a patent issued to him in 1865, 
which was for a jar such as the appellee is called to account in 
this case for selling. He bought from Rowley. Rowley took 
a license from Imlay, and thereupon commenced making and 
selling jars made according to Imlay’s patent. These jars were 
nearly identical with those described in the Mason patent. A 
part of those sold had only glass tops, without the metallic cov-
ering, which Mason’s patent called for. The residue had such 
covering. Prior to the beginning of the year 1868 he had sold 
of the jars with glass tops from two hundred and fifty to four 
hundred gross, making the minimum thirty-six thousand. Be-
fore the same period, he had sold a large number of those with 
the metallic top, and otherwise the same in construction. Thus, 
before Mason applied for his patent, and as early as 1866, the 
public was in possession of the invention in question from 
sources entirely independent of Mason.

It is enough to say, without recapitulating the facts, that m 
pur judgment the defence of abandonment to the public is a so 
clearly made out.

He who is silent when he should speak must be silent w len 
he would speak, if he cannot do so without a violation of law 
and injustice to others.

The supineness of the patentee is unexplained and inexcusa-
ble. A principle akin to the doctrine of equitable estoppel

Inventors are a meritorious class. They are public be 
tors. They add to the wealth and comfort of the comm uni y, 
and promote the progress of civilization./A patent or an 
vention is as much property as a patent for an . ,
rests on the same foundation, and is surroun e an P 
by the same sanctions. There is a like larger oma1^ public 
ownership by the public. Neither an indivi ua nor 
can trench upon or appropriate what belongs to 
inventor must comply with the conditions prescn
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If he fails to do this he acquires no title, and his invention 
or discovery, no matter what it may be, is lost to him, and is 
henceforward no more his than if he had never been in any wise 
connected with it. It is made, thereupon, as it were by accre-
tion, irrevocably a part of the domain which belongs to the 
community at large. The invention here in question is within 
this category. Decree affirmed.

Smith  v . Unite d  States .

This court will refuse to hear a criminal case, unless the convicted party suing 
out the writ of error is where he can be made to respond to any judgment 
which may be rendered here.

Err or  to the Supreme Court of Washington Territory.
Mr. John J. McGrilvra for the plaintiff in error.
Mr. Solicitor-G-eneral Phillips, contra.

Mr . Chie f  Just ice  Waite  delivered the opinion of the 
court.

It is clearly within our discretion to refuse to hear a criminal 
case in error, unless the convicted party, suing out the writ, is 

ere he can he made to respond to any judgment we may 
render. In this case it is admitted that the plaintiff in error 

as escaped, and is not within the control of the court below, 
ei er actually, by being in custody, or constructively, by being 
7 on bail. If we affirm the judgment, he is not likely to 
ppear to submit to his sentence. If we reverse it and order a 

his • fla ’ e uppcar or not, as he may consider most for 
r 7 SUch cfrcum stances, we are not inclined to

an eci e what may prove to be only a moot case.
a brief ^oo^cted here Dec. 29, 1870. In due time
cause ha 6 °n °f the plaintiff in error, and the 
apoearin8 r^u^ar^ continued at every term since, no one 
¿X ,r peraon t0 represent the At 
for Kim Jr“™“1 th<> °n motion of the Unitod States, 
of the conn but have since ^instated it on motion
it set down^f °r 6 fn error, who now moves to have

vo l . iv °r ar^umeut- This motion we deny, and order
7
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