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shall be paid to the school treasurer of each township. This 
school treasurer is the very officer who has collected and paid 
this fund into the treasury of the county under the amendment 
of 1873.

The argument is that this section only applied to the school 
fund from other sources, and could not apply to this, because it 
was not payable into the county treasury when the section was 
enacted.

But let us suppose that the legislature had by statute increased 
the fund in the county treasury from other sources, as by giving 
to it some penalty for violation of a new statute, would it re-
quire an express provision to authorize the auditor to apportion 
that with what the treasurer was receiving before ? The ques-
tion answers itself. The fund — the whole fund in the county 
treasury devoted to the use of schools — was to be apportioned, 
and if the fund arising from the sixteenth section becomes a 
part of it, it must be distributed. And the statute carefully 
provides, that, in making that distribution, the appropriation of 
the sixteenth section to the schools of the township shall be 
strictly observed.

It is unnecessary to protract the argument., for we fully 
concur with the opinion of the Supreme Court of Indiana con 
struing their own statute. Judgment affirmed.

Mel endy  v . Rice .

Where the judgment of the highest court of a State is here for re-exammation, 
the Federal question, which, it is claimed, arises in the record, will be consi 
ered here as it comes from that court. Where, therefore, the pom; there 
arising was whether the evidence in the record sustained a finding 
upon which the judgment of an inferior court ha.d been entere , an 
pellate court was permitted by its rules to set aside t e ju Sme . guch 
the weight of evidence only where there was no evidence to supp > .an absence of evidence that it might be presumed to have been given through 

the influence of prejudice, passion, or favor, this court wi no , 
tion of preponderance of testimony alone, reverse the 3^" 
court. So held, where the question below was, whether a pal^.hen h^ 
chased property, had reasonable cause to believe that his vendor was 
and was making the sale in fraud of the bankrupt law.
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Error  to the Supreme Court of the State of Iowa.
Rice sued Melendy and others in the Marshall County, Iowa, 

District Court, for wrongfully and forcibly entering his store 
and carrying away goods. Melendy justified as marshal of the 
United States for the district of Iowa, claiming that he seized 
the goods as the property of Clark & Freer, bankrupts, under a 
provisional warrant of seizure issued from the Bankrupt Court 
after the adjudication in bankruptcy. Rice claimed that he 
purchased the property from Clark & Freer before their bank-
ruptcy. Melendy insisted that the sale was in fraud of the 
bankrupt law; and the case turned upon the single question 
whether Rice, when he purchased, had reasonable cause to be-
lieve that Clark & Freer were insolvent. The trial below was 
by a referee, and he found in favor of Rice. Minutes of the 
testimony taken by the referee were filed with his report. In 
accordance with the practice in Iowa, a judgment was entered 
in vacation by the clerk, such as was recommended by the ref-
eree. At the next term, a motion was filed to set aside the 
report of the referee and vacate the judgment which had thus 
been entered, and, among other causes assigned, was one to the 
effect that the referee erred in finding from the testimony that 
Rice, when he purchased, did not have reasonable cause to be-
lieve that Clark & Freer were insolvent. This motion was 
overruled, and the judgment affirmed as entered.

From this judgment of the District Court an appeal was 
taken to the Supreme Court of the State, where the same find-
ing was assigned for error. That court affirmed the judgment 
below. A rehearing was then had, with the same result. The 
case is now here upon a writ of error issued under sect. 790, 

ev. Stat., and there is the same assignment of error.
Mr. George G. Wright for the plaintiff in error.
Mr. Thomas J. Henderson, contra.

Chief  Jus tice  Waite  delivered the opinion of the court. 
Whenever the judgment of the highest court of a State is 

roug it here for the re-examination of some decision of a Federal 
question, we must consider the question as it comes to us from

JhlS reC°rd Sh°ws that the question below was 
e er a finding of fact by a referee should be set aside 
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because not sustained by the evidence. Upon writs of error to 
the courts of the United States, we cannot be called upon to 
decide such a question, because the finding of the court below 
as to facts is conclusive upon us. Norris v. Jackson, 9 Wall. 
127 ; Insurance Company v. Sea, 21 id. 160. But in Iowa a 
different practice prevails, and our rule has been so far, and 
only so far, relaxed as to permit the Appelate Court to set aside 
a judgment of an inferior court, because against the weight of 
the evidence, when there is no evidence whatever to support it, 
or when there is such an absence of evidence that it may be 
presumed to have been given through the influence of passion, 
prejudice, or favor. Rice v. Melendy, 41 Iowa, 400 ; Wilson v. 
B. $ M. R. Railroad Co., 33 id. 592; Starker v. Leese $ Ma-
hone, id. 595; Pearson v. Minturn, 18 id. 37 ; Bellamy et al. n . 
Doud, 11 id. 255. The judgment must be clearly and mani-
festly wrong.

Applying even this relaxed rule to the present case, we are 
satisfied that the judgment of the Supreme Court of the State 
ought not to be reversed. The question is one of preponderance 
of testimony alone. It certainly cannot be said there is no 
evidence in the case to support the finding, and, after three 
judgments of affirmance in the courts below, hardly any thing 
short of that would justify a reversal here.

Judgment affirmed.

Ameri can  Brid ge  Company  v . Heid elb ach .
1. A company, to secure the payment of its bonds, mortgaged its property, a 

the rents, issues, and profits arising therefrom, with the provision, that, n 
there was default in paying, the interest, the mortgagee might take posses-
sion of the property, manage the same, and receive and collect a ren s 
claims due and to become due to the company. Default was¡made; 
the mortgagee, in November, 1874, filed his bill, setting forth t at e 
pany had on hand moneys and claims due to it, both of W ic eipr . 
might be applied to his mortgage. An execution upon a ju gmen , 
B. had against the mortgagor, having been sued out and re ur 
bona, he, in December of that year, filed his bill to subject such money a 
claims to the payment of his judgment. Held, that, inasmuch as the^or* 
gagee had not taken possession, his claim to the earnings a 
hand at the time of filing his bill must be postponed to that of •

2. Galveston Railroad v. Cowdrey, 11 Wall. 459, and Gdman et al. v. Ilhnozs £ M 
souri Telegraph Co., 91 U. S. 603, cited and approved.


	Melendy v. Rice

		Superintendent of Documents
	2025-07-17T13:21:42-0400
	US GPO, Washington, DC 20401
	U.S. Government Publishing Office
	GPO attests that this document has not been altered since it was disseminated by GPO




