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now living who represent those for whose benefit the joint 
resolution of Congress was passed. They, at least, appear to 
have the estate in expectancy. Under these circumstances, as 
there is no one else to look after the interests of the succession, 
we think they may properly be permitted to do whatever is 
necessary to protect it from forfeiture or incumbrance.

The defendants admit that they have determined not to pay 
the taxes upon the property. The danger of incumbrance by 
reason of this failure to perform their duties as tenants for life 
is, therefore, imminent, and the case a proper one for a court of 
equity to interfere and grant appropriate relief. In Cairns v. 
Ch abut, supra, when the tenant for life failed to keep down the 
taxes, an order was made for the appointment of a receiver of 
so much of the rents and income of the estate as should be 
necessary to pay off and discharge the amounts then in arrear. 
We see no reason why similar relief may not be granted in 
respect to the accruing taxes, in case the tenants fail to per-
form their duties in that behalf ; but, without undertaking to 
direct specifically as to the form in which the protection asked 
shall be secured, we shall reverse the decree, and remand the 
cause to the Circuit Court, with instructions to proceed in con-
formity to this opinion, as law and justice may require ; and it is 

So ordered.

Memph is  v . Brow n .

A., having a decree against the city of Memphis for the payment of money, ob-
tained, by judgment rendered March 30, 1875, a mandamus, directing her, for 
the payment of the decree, to levy a tax upon all the taxable property of the 
city. She thereupon passed an ordinance levying a special tax of fifty-four 
cents “ on the $100 worth of property.” Under the laws of the State, taxable 
real and personal property, other than merchants’ capital, is embraced in one 
tax-list, and merchants’ capital in another. A., finding that such capital was 
not subjected to the special tax, although it was to that levied for all other 
purposes, and that the required sum would not be raised, moved for a further 
peremptory mandamus, requiring such capital, as it was assessed for other pur-
poses in the year 1875, to be included in the property to be taxed for his bene-
fit- Such mandamus was directed by judgment March 2, 1876. On the 20th 
o the following May, the city moved to set aside the latter judgment; but 

e court refused to grant the motion, and re-entered, on that day, the judg-
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ment as the final judgment in the premises. Thereupon the city, within due 
time, sued out a writ of error, and gave the necessary bond. Held, 1. That 
the court had the right to set aside the judgment of March 2, during the term 
at which it was rendered, and to re-enter it as of the date when the motion to 
set it aside was made. , 2. That the writ of error was properly sued out on the 
re-entered judgment, and is a supersedeas.

On  motion, 1. To dismiss a writ of error to the Circuit 
Court of the United States for the Western District of Ten-
nessee. 2. To vacate the supersedeas.

Brown obtained a decree in the Circuit Court of the United 
States for the Western District of Tennessee against the city 
of Memphis for 8292,000, in conformity with the opinion of 
this court in the case reported in 20 Wall. 289.

Upon his petition, that court ordered, March 30, 1875, the 
issue of a peremptory writ of mandamus against the city, direct-
ing the levy of a tax for his benefit upon all the taxable prop-
erty of the city. Under the laws of Tennessee, taxable personal 
and real property, other than merchants’ capital, is embraced 
in one tax-list, and merchants’ capital in another. In March, 
1876, Brown discovered that the tax-collector, pursuant to an 
ordinance passed by the city Dec. 10, 1875, levying “ a special 
tax of fifty-four cents on the 8100 worth of property,” was 
collecting the tax levied for his account on personal and real 
property, but not on merchants’ capital, although the city, for 
all other purposes, was collecting a tax on merchants’ capital.

It appearing that the tax upon the personal and real prop-
erty alone would not be sufficient to raise the required sum, a 
motion was made in the original suit by Brown for a further 
peremptory mandamus, requiring the city to include in the 
property to be taxed for his benefit the taxable merchants 
capital, as returned and assessed for taxation for other purposes 
in the year 1875. This motion was granted March 2, 1876, 
and a judgment entered accordingly. Afterwards, during the 
same term, May 20, the city appeared and moved the court to 
set aside the order of March 2; but this motion was refused, and 
that order re-entered as the final judgment of the court in the 
premises. A writ of error was sued out upon this last judg 
ment, and a supersedeas perfected, by giving the required bon 
within sixty days thereafter.
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J/r. P. Phillips and Mr. W. M. Randolph in support of the 
motions.

By art. 2, sect. 28, of the Constitution of the State of Ten-
nessee, all property is taxable. No one species is to be taxed 
higher than another of equal value, and all taxation is to be 
equal and uniform throughout the State.

The judgment of March 30, 1875, requiring that the tax 
should be levied on all the taxable property of the city, was 
rendered in a direct proceeding, to which the city was a party.

The subsequent orders were mere declarations of what that 
judgment contained, and to neither of them does error lie.

The only judgment which can be reviewed is that of March 
30, 1875, which settled definitively the rights of the parties, 
and to which the city may now prosecute a writ of error. Her 
right to do so demonstrates that the present writ cannot be 
sustained.

The supersedeas is only to the order of May 20, 1876. 
Neither the judgment of March 30, 1875, nor the order of 
March 2, 1876, is affected by the present proceedings.

It is very evident that, if either March 30,1875, or March 2, 
1876, be adopted as the day on which the final determination 
was had, the supersedeas cannot be maintained, as more than 
sixty days from either date had elapsed before the filing of the 
writ and bond.

Mr. IF. K C. Humes, contra.

Mr . Chief  Justic e Waite  delivered the opinion of the 
court.

We think that the order made by the Circuit Court, May 20, 
876, upon the motion to subject merchants’ capital to the tax 

was such a final judgment as may be brought here for re-
examination by a writ of error. The precise question decided 

y t at order had never before been presented in the cause.
e city was then for the first time required, in express terms, 
subject this particular class of property to the adjudged 

axation. The writ was, therefore, properly sued out upon 
the judgment. J r

Under the ruling in Brockett v. Brockett, 2 How. 241, the 
on made duiing the term to set aside the judgment of
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March 2 suspended the operation of that judgment, so that it 
did not take final effect for the purposes of a writ of error until 
May 20, when the motion was disposed of. In addition to this, 
the form of the entry of May 20 is equivalent to setting aside 
the judgment of March 2, and entering it anew as of that date. 
This the court had the right to do during the term, and for the 
very purpose of giving it effect for a supersedeas. Sage et al. 
v. Central Railroad Company of Iowa et al., 93 U. S. 412. As 
the writ was issued on the day of the order, and its allowance 
embraced in the entry recording the order itself, there cannot 
be any doubt of the intention of the court to give the judgment 
at that time such an effect. Motions denied.

Chesa peak e an d  Ohio  Rail ro ad  Comp any  v . Virgi nia .

1. The charter of the Chesapeake and Ohio Railroad Company does not exempt 
from taxation that portion of the road of the company between Richmond 
and Covington.

2. A railroad corporation, formed, under an act of the legislature, by the consoli-
dation of existing companies, and “ vested with all the rights, privileges, 
franchises, and property which may have been vested in either company 
prior to the act of consolidation,” acquires no greater immunity from taxation 
than they severally enjoyed as to the portions of the road which belonged 
to them under their respective charters. Whatever property was subject 
to taxation would, after the consolidation, remain so.

Erro r  to the Supreme Court of Appeals of the State of 
Virginia.

The Chesapeake and Ohio Railroad Company was incorpo-
rated in the year 1868, by the action of joint commissioners of 
Virginia and West Virginia, in pursuance of the legislation of 
those States. The object of the incorporation was to construct 
a railroad from Covington in Virginia, through their territory, 
to the Ohio River. The Virginia Central Railroad Company 
was then operating a continuous line from Richmond to Cov 
ington, composed of the Blue Ridge road and of its own road, 
running westward until it connected with that road, which was 
the property of the State, and so used by arrangement with the 

State.
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