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ing the lien have been adjudged invalid, because beyond the 
power of the State legislature. If they are invalid, it may be 
doubted whether all the provisions purporting to give a lien are 
not also invalid, because inseparable from the prescribed means 
of enforcing it. But without deciding that, we may remark, 
that clearly the State had power to enact that the lien it created 
should terminate, if a bond was given in place of the vessel; and 
the creditor claiming the lien must take it, subject to the con-
ditions imposed.

It need hardly be added, that though a proceeding in rem 
and a petition for payment of a claim out of proceeds of a sale 
remaining in the registry are distinct things, — the former pro-
ceeding on the ground of a lien, — yet no one except an owner 
is entitled to payment out of the registry, unless he has a lien 
upon the fund therein. The court can marshal the fund only 
between lien-holders and owners. Decree affirmed.

Hyde  v . Woods .

1. A provision in the constitution of a stock and exchange board, whose 
members are limited in number, and elected by ballot, that a member, upon 
failing to perform his contracts, or becoming insolvent, may assign his seat 
to be sold, and that the proceeds shall, to the exclusion of his outside cred-
itors, be first applied to the benefit of the members to whom he is indebted, 

the purchaser not becoming a member, nor having the right to transact 
business in the board until he shall be elected by ballot, — is neither con-
trary to public policy, nor in violation of the Bankrupt Act.

2. Membership of the board is not a matter of absolute sale. Although prop- 
erty, it is, when purchased, qualified and incumbered by conditions which 
the creators of it had the right to impose, and a compliance with which is 
necessary to obtain it.

8. Nicholls, Assignee, v. Eaton, 91 U. S. 716, reaffirmed.

Error  to the Circuit Court of the United States for the 
District of California.

The facts are stated in the opinion of the court.
Mr. Edward B. Merrill for the plaintiff in error.

o counsel appeared for the defendant in error.

Mr . Just ice  Miller  delivered the opinion of the court.
e San Francisco Stock and Exchange Board is a voluntary 
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association for business purposes, organized in 1862, in that 
city. The membership is elective, with certain provisions 
for a right to sell and assign the seat, subject to an election of 
the purchasing member by the board. This is generally done, 
unless special reasons appear to the contrary; and the result 
is, that, as the number of members is limited, the right to a seat 
at the board has a moneyed value. When a member fails to 
perform his contracts, or becomes insolvent, he can no longer 
be a member of the board, until he resumes payment; but his 
seat may be sold for his benefit, or for that of his creditors, 
among the other members of the board.

Art. 15 of the constitution of the board provides that, “in 
sales of seats for account of delinquent members, the proceeds 
shall be applied to the benefit of the members of this board 
exclusive of outside creditors, unless there shall be a balance 
after payment of the claims of members in full.”

Thomas W. Fenn, who became a member of this board 
Oct. 21, 1871, was declared a bankrupt Oct. 1, 1872, and 
plaintiff in error was appointed his assignee. On the twenty-
fourth day of August preceding, Fenn became a delinquent, 
by failing to fulfil his contracts with members of the board, 
and thereupon made and delivered to defendants in error an 
assignment of his seat in said board, with authority to sell the 
same to the best advantage, and apply the proceeds of sale to 
the payment of all debts due from him to the members of said 
board. They did sell it for $10,000; the purchaser was duly 
elected and installed, and the money paid to creditors, who 
were members of the board, including $2,973.30 to defendants.

Upon these facts, found by the Circuit Court, sitting without 
a jury, the counsel for plaintiff asks a reversal of the judgment 
of that court in favor of defendants, on the ground that the 
assignment by Fenn to the defendants, and their receipt and 
disbursement of the $10,000, were preferences within the mean-
ing of the bankrupt law, and, that they are, therefore, liable to 
him as assignee for the amount received.

There can be no doubt that the incorporeal right which Fenn 
had to this seat when he became bankrupt was property, an 
the sum realized by the assignees from its sale proves that i 
was valuable property. Nor do we think there can be any 
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reason to doubt that, if he had made no such assignment, it 
would have passed, subject to the rules of the stock board, to 
his assignee in bankruptcy, and that if there had been left in 
the hands of the defendants any balance after paying the debts 
due to the members of the board, that balance might have been 
recovered by the assignee.

It is very ingeniously argued by counsel for the assignee, 
that, being property of the bankrupt, he had no right to make 
the disposition of it which he did, by preferring his creditors 
who were members of the board to those who were not. The 
answer to this, so far as Fenn’s assignment to defendants is 
concerned, is, that the part of it which gives this direction to the 
proceeds of the sale was wholly unnecessary and nugatory; for 
if the article of the association which we have cited in full was 
effective, it controlled the disposition of those proceeds ; if it is 
void, or for any other reason ineffectual, then it must be con-
ceded that the assignment of Fenn was an unlawful preference, 
within the meaning of the bankrupt law. The question turns 
solely upon the validity of that article of the association.

There is no reason why the stock board should not make 
membership subject to the rule in question, unless it be that it 
is a violation of some statute, or of some principle of public 
policy. It does not violate the provision of the bankrupt law 
against preference of creditors, for such a preference is only 
void when made within four months previous to the commence-
ment of the bankrupt proceedings. Neither the bankrupt law 
nor any principle of morals is violated by this provision, so far 
as we can see. A seat in this board is not a matter of absolute 
purchase. Though we have said it is property, it is incumbered 
with conditions when purchased, without which it could not 

e obtained. It never was free from the conditions of article 
? neither when Fenn bought, nor at any time before or 

since. That rule entered into and became an incident of the 
property when it was created, and remains a part of it into 
_ hands soever it may come. As the creators of this right 
th 18 ^r°^er^ took nothing from any man’s creditors when 

y created it, no wrong was done to any creditor by the im-
position of this condition.

he fundamental vice of plaintiffs’ argument is to treat the 
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case as though Fenn, owning this property absolutely as his 
own without restriction, had then fettered it, of his own accord, 
with the condition that it must always stand incumbered by a 
preferred lien to his fellow-members.

It is said that it is against the policy of the bankrupt law, 
against public policy, to permit a man to make in this or any 
other manner a standing or perpetual appropriation of his 
property to the prejudice of his general creditors ; and it is to 
this point that the numerous authorities of counsel are cited. 
They all, however, relate to cases where a man has done this 
with property which was his own, — property on which he him-
self imposed the direction, or the incumbrance, which impeded 
creditors.

It is quite different where a man takes property by purchase 
or otherwise, which is subject to that direction or disposition 
when he receives it. It is no act of his which imposes the 
burden. It was imposed by those who had a right to do it, 
and to make it an accompaniment of any title which they gave 
to it.

The principle here contended for by counsel was well consid-
ered in the recent case of Nicholls, Assignee, v. Eaton, 91 U. S. 
716. In that case, the mother of the bankrupt, Eaton, had 
bequeathed to him by will the income of a fund, with a condi-
tion in the trust that on his bankruptcy or insolvency the 
legacy should cease and go to his wife or children, if he had 
any, and if not, it should lapse into the general fund of the tes-
tator’s estate, and be subject to other dispositions. The assignee 
of the bankrupt sued to recover the interest bequeathed to the 
bankrupt, on the ground that this condition was void as against 
public policy.

But this court, on a full examination of the authorities, hot 
in England and this country, held that the objection was not 
well taken; that the owner of property might make sue . a 
condition in the transfer of that which was his own, an m 
doing so violated no creditor’s rights and no principle of pu 

pol icy - , f j Hl 999
The case of Nicholson, Assignee, v. Gouch, 5 El. ® •

was in many respects very much like the present, the ac i 
having been brought to recover certain property which, un 
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the rules of the exchange, of which the bankrupt was a mem-
ber, had been received and paid to his fellow-members. This 
was asserted to be a preference void by the bankrupt law; and 
the rules of the exchange, under which it was done, were assailed 
on the same ground taken here. It is true that, in the decision 
of the Queen’s Bench in bank, Lord Campbell, the Chief Jus-
tice, ruled against the plaintiff, on the ground that the money 
in question arose out of wagering contracts, which, as they could 
not have been enforced by the bankrupt, were, therefore, not 
subject to the claim of the assignee. But Crompton, J., held, 
also, that the money being received and distributed under the 
rules of the stock exchange, by reason of the bankrupt having 
become a member subject to said rules, this was a sufficient 
defence to the party who so received and distributed it.

Judgment affirmed.

Waite  v . Dowl ey .

A State statute is not void, which, for the purposes of taxation, requires, under 
a penalty for his neglect or refusal, the cashier of each national bank within 
the State to transmit, on or before the fifteenth day of April in each year, to 
the clerks of the several towns in the State in which any stock or share hold-
ers of such bank shall reside, a true list of the names of such stock or share 

olders on the books of such bank, together with the amount of money actu-
ally paid in on each share on the first day of that month.

Error  to the Supreme Court of the State of Vermont.
On the 9th of November, 1865, the legislature of Vermont 

passed the following act. Acts of 1865, p. 17.

An Act providing for taxing stock in the several banking associa-
tions in this State, formed under the act of Congress approved 

une 3, 1864, entitled, ‘An Act to provide a national currency.’ 
Sec t . 1. * It shall be the duty of the cashiers of the several 

associations in this State, formed under the act of Congress 
cur,0Ve ’J™6 $’1864, entitled, ‘ An Act to provide a national 
mit t cas^^ers °f all other banks in this State, to trans-
stock * e derks of the several towns in this State in which any 

s are holders of such banking association shall reside, a 
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