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as required by the principles of life assurance. This case over-
ruled the previous case of Groodsall v. Boldero, 9 East, 72, de-
cided by Lord Ellenborough, in which, proceeding upon the idea 
that life insurance is a mere contract of indemnity, it was held 
that the interest must continue until death, and even until the 
bringing of the action. Baron Parke, in commenting upon this 
case, very justly says: —

“ Upon considering this case, it is certain that Lord Ellenborough 
decided it upon the assumption that a life policy was in its nature a 
mere contract of indemnity, as policies on marine risks, and against 
fire, undoubtedly are; and that the action was, in point of law, 
founded on the supposed damnification, occasioned by the death of 
the debtor, existing at the time of the action brought; and his lord-
ship relied upon the decision of Lord Mansfield in Hamilton v. 
Mendes, 2 Burr. 1270, that the plaintiff’s demand was for an indem-
nity only. Lord Mansfield was speaking of a policy against marine 
risks, which is, in its terms, a contract for indemnity only. But that 
is not the nature of what is termed an assurance for life: it really is 
what it is on the face of it, — a contract to pay a certain sum in the 
event of death. It is valid at common law ; and, if it is made by a 
person having an interest in the duration of the life, it is not pro-
hibited by the statute.”

As thus interpreted, we might almost regard the English 
statute as declaratory of the original common law, and as indi-
cating the proper rule to be observed in this country where that 
law furnishes the only rule of decision.

Be this, however, as it may, in our judgment a life policy, 
originally valid, does not cease to be so by the cessation of the 
assured party’s interest in the life insured.

Judgment affirmed.

How ell  v . Wes ter n  Railr oad  Co mp an y .

ere a railroad company issues its bonds, and mortgages its property to se- 
re t e payment of them and of the semiannual instalments of interest 

eon, as they respectively fall due, under the authority of an act of the 
g.satuyej which declares that the bonds shall not mature at an earlier 

an * lrty years, a provision in them, that, upon a failure to pay 
a on °UPoa thereto attached, when presented at the place of payment, and 
thp K efeuR thereon for six months, the whole sum mentioned in 
the bond shall become due and payable, is void.
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2. In such a case, the mortgage may provide that it shall be foreclosed upon non-
payment of interest. When suit in foreclosure is brought, if the sum ascer-
tained to be due on the coupons be paid within such reasonable time as the 
court shall appoint, no further proceedings in the suit can be had until there 
is another default; if the sum be not so paid, a sale of the property, with 
a foreclosure of all the rights subordinate to the mortgage, should be ordered, 
with a direction to bring the proceeds into court, when, in distributing them, 
the sums secured by the mortgage must be protected, according to their 
respective priority of lien.

Appe al  from the Circuit Court of the United States for the 
Eastern District of North Carolina.

Mr. A. S. Merrimon for the appellant.
Mr. TE N. H. Smith, contra.

Mr . Just ice  Mille r  delivered the opinion of the court.
The appellant in this suit is the owner of five bonds of 

SI,000 each, issued by the defendant corporation, and he seeks 
the foreclosure of a mortgage on the railroad and its appur-
tenances given to secure their payment. These are part of 
an issue of like bonds to the amount of $900,000, made at 
the same time, to wit, Oct. 31, 1870, payable thirty years after 
date, with coupons for interest attached, at the rate of eight 
per cent per annum.

Very few of these bonds were ever sold or put into circula-
tion. All that have been, except these held by plaintiff, have 
either been taken up or are under the control of the company. 
The face of each bond contained a provision, that, on the fail-
ure to pay any coupon when presented at the place of payment, 
and continued default thereon for six months, the whole sum 
mentioned in said bond became due and payable, and the mort-
gage deed contained a provision that a like failure as to any 
one coupon of any single bond should make all the bonds e- 
come due and payable.

On the back of each bond was printed the act of the legisla-
ture of North Carolina, which authorized the corporation to 
make these mortgage bonds, which declares that “ said president 
and directors are hereby authorized and empowered to issue the 
mortgage bonds of said company in sums of not less than 8 
each, and not exceeding in amount $900,000, and to be nego 
tiated at not less than par, and not to mature at an ear ler 
period than thirty years,” &c.
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Many issues are raised by the pleadings, which are not neces-
sary to be considered here. We shall confine ourselves to two 
questions, which are all that we deem appropriate to our pur-
pose. The first of these is, whether the plaintiff is a bona fide 
holder for value of the bonds on which he sues. There is some 
reason to infer that Rogers, who was one of the trustees of the 
mortgage, and the banker who was expected to negotiate the 
bonds, and with whom they were deposited, was not a rightful 
holder of them, though it is asserted that they were paid to 
him for services to be performed as trustee in the mortgage. 
He, however, never performed any services, no bonds were ever 
negotiated, and the arrangement by which he held these bonds 
as his own does not appear to have been authorized or approved 
by the board of directors of the company.

This, however, is immaterial; for, from the testimony before 
us, we are compelled to hold that Howell, the complainant, was 
a bona fide purchaser of them for value of Rogers, without no-
tice of any defect in his title. The only evidence on this subject 
found in the record is his own deposition, in which he states 
unequivocally that, on a settlement made by him with Bayne 
& Co., who were his bankers, he took these bonds in absolute 
payment of money due him, at the rate of seventy-five cents 
on the dollar, and had no notice of any thing wrong in the 
title of Rogers, This testimony is uncontradicted and con-
clusive.

The other question relates to the validity of the bonds as 
affected by the provision of the statute, that they should not 
mature at an earlier period than thirty years, whereas the bonds 
provide that on failure to pay a single interest coupon they 
shall mature in six months thereafter, if it is still unpaid. The 
provision was, as we have said, printed on the back of the bond, 
and imparted to every purchaser or holder of it the fullest notice 
of its nature.

The provision, in our opinion, differs widely from a mere 
irection as to the length of the time the bonds should run or 
e period when they should be made payable.

uch a direction or provision in an act authorizing a corpora- 
th 1SfUe. b°nds *s not in general inconsistent with a contract

’ vo 6 ^eres^ as agreed, the holder may treat 
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the whole sum as due. The language of this statute is not that 
these bonds are to be made payable in thirty years, or payable 
at a given time, and there is no direction as to the terms in 
which that is to be expressed. They may be made to run fifty 
or a hundred years; but however worded or expressed, they are 
“ not to mature at an earlier period than thirty years.” We 
construe this as an express enactment that they shall not ma-
ture earlier. No matter what device the parties interested may 
resort to, nor what form of language may be inserted in the 
bond, the principal sum of the bond shall not become due until 
the expiration of that period. The legislature had an undoubted 
right to annex to the power which it conferred of making these 
mortgage bonds this absolute condition, and they have used 
language which we can construe in no other way.

We do not see how a condition of the contract by which the 
bonds can be made to mature in one year can be valid, when 
the only authority to make the contract at all is the statute we 
have cited. But while this condition is invalid, it does not avoid 
the remainder of the contract, which is complete without it, and 
the agreement to pay interest semiannually is specifically au-
thorized by the statute.

The company, therefore, had a right to mortgage their prop-
erty for the payment of these instalments of interest as well as 
principal, and to make it one of the provisions of the mortgage, 
that it might be foreclosed if these instalments were not paid 
as they fell due. There can, in fact, be but one decree of fore-» 
closure of the same mortgage on the same property, and it is a 
necessity of that foreclosure, under the principles of the Court 
of Chancery, that all the sums secured by that mortgage must 
be protected according to their priority of lien.

We are of opinion, then, that there is due from the railroa 
company to plaintiff the amount of his overdue and unpai 
coupons.

For this sum, whatever it may be, he has a right to a decree 
nisi, according to the chancery practice, — a decree which wi 
ascertain the sum so due, and give the company a reasona e 
time to pay it, say ninety days or six months, or until the nex 
term of the court, in the discretion of that court. If this sum 
is not paid, the court must then order a sale of the mortgage 
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property, with a foreclosure of all rights subordinate to the 
mortgage, with directions to bring the purchase-money into 
court. If the case proceeds thus far, the plaintiff will have a 
lien on the money thus paid into court, not only for his overdue 
coupons, but for his principal debt, and it must be provided for 
in the order distributing the proceeds of the sale. If, however, 
the company shall pay the sum found due in the decree nisi, no 
further proceeding can be had until another default of interest 
or of the principal.

In this manner full justice will be done the appellant, and no 
wrong to the appellees.

Decree reversed, and the case remanded with directions to pro-
ceed in conformity to this opinion.

Hinck ley  v . Gilma n , Clin ton , an d Spri ngfi eld  Rat l - 
road  Comp any .

Where, in the progress of a suit for the foreclosure of a mortgage, a receiver was 
appointed, against whom, after the foreclosure and sale of the mortgaged 
premises, a decree was rendered directing him to pay into court $18,776.25, 
the balance found due from him on the settlement of his accounts, — Held, 
that he had the right to appeal from that decree.

Motio n  to dismiss an appeal from the Circuit Court of the 
United States for the Southern District of Illinois.

In the progress of a suit for the foreclosure of a mortgage 
executed by the Gilman, Clinton, and Springfield Railroad 
Company, Francis E. Hinckley was appointed receiver. On the 
8th of April, 1876, a final decree was rendered, under which, 
on the 10th of June, the mortgaged property was sold, and sub-
sequently conveyed to the purchasers. Upon a settlement of 

e ~s of the receiver, a balance was found due from him 
o $18,776.25, for which a decree was entered Sept. 27, direct- 
O8 payment into court on or before Oct. 10. On the 9th of 

cto er he prayed this appeal “ from the decree against him,” 
A ic was granted. The complainants now move to dismiss, 

e reason that he was not a party to the suit.
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