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cure a cancellation of the mutual releases and of the transfer 
of the stock to the corporation. Cancelling an executed con-
tract is an exertion of the most extraordinary power of a court 
of equity. The power ought not to be exercised except in a 
clear case, and never for an alleged fraud, unless the fraud be 
made clearly to appear; never for alleged false representations, 
unless their falsity is certainly proved, and unless the complain-
ant has been deceived and injured by them. We think no such 
case is now presented. The fundamental averment of fraud is 
not sufficiently sustained by proof. The bill must, therefore, be 
dismissed.

Decree reversed, and cause remitted with instructions to dtsmui 
the bill.

Me . Jus tice  Clif foe d  dissented.

Unit ed  State s v . Smith .

1. By reason of its improper suspension of the work of a contractor, who had 
agreed to supply the skilled labor and the materials necessary for the erec 
tion of certain buildings for its use, the United States is liable in t e our 
of Claims for such damages as he has actually sustained.

2. The finding of facts by the Court of Claims, in the nature of a special ver ic , 
is conclusive here, unless impeached for some error in law appearing

3. That court, in estimating damages, must be governed by the proofs ’
but it is not required to set forth the elements of the calcu ation y
it arrives at its final result. rt!M.

4. That court may, however, be asked by either party to state w e e 
lar item of charge or of damage is included in its finding, an , i so, 
amount.

Appe al  from the Court of Claims.
This was a suit by the appellee to recover damages o 

suspension of his contract with the United States. y 
contract the parties agreed: — . j

First, The said Joseph Smith, his heirs, executors, an 
ministrators, agrees to superintend or cause to be super 
and assist the soldiers in the erection of buildings a P 
Beaver, Utah, according to plans and specifications; an g 
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also, to supply or cause to be supplied all the skilled labor and 
material necessary for the erection of the buildings, in con-
formity with said plans and specifications.

Second, It is agreed that, for and in consideration of the 
faithful fulfilment of the above stipulations in all their parts, 
the party of the second part shall be paid by the United States, 
at the office of the A. A. Q. M., at post of Beaver, Utah, as 
follows, viz: —

Sixty-nine thousand one hundred and seventy-seven dollars 
($69,177), provided that the United States is not liable for 
any amount beyond the sums appropriated for such purpose 
during the fiscal years in which the services are rendered. 
Payment to be made in instalments at completion of each 
separate building, or as soon thereafter as funds may be re-
ceived for that purpose. The buildings to be inspected and 
accepted by the United States.

The Court of Claims found the following facts: —
I. On the 1st December, 1873, while the buildings were 

m progress of construction, the contractor was stopped by 
order of the post-commander, with the approval of the com-
mander of the department, and all work under the contract was 
ordered to be suspended. The contractor objected to the work 
being stopped, and requested that he be released from his agree-
ment, unless the work could go on. The matter was referred 
to the Quartermaster-General, and by him submitted to the 

ecretary of War. Pursuant to orders of the latter, the con- 
ractor was allowed to resume work. The period of suspension 

was from the 1st December, 1873, to the 3d February, 1874.
o efendants have paid for the work done under the con- 

act, but have not paid the damages occasioned by the suspen-
sion of the work. Jr

H. On the 30th October, 1874, General Ord, commanding the 
j Par men^ ^le Platte, referred the contractor’s claim for 

suspension to the quartermaster of the 
the b ’ e^Ver’ W^° ha<I had entire charge of the work from 
re ortgmning th® completion thereof, with instructions to 
and d T ° t e damages caused by “ the unexpected stoppages 
from W^h’ lnh^c^ed on the contractor, Smith, by the orders 

ington and department head-quarters; the exposed 
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and unfinished condition in which he was compelled to leave 
the buildings during winter storms; the remoteness of the place 
of building, where all skilled labor had to be provided from a 
great distance, and which was left sometimes unoccupied and 
unpaid for on the contractor’s hands ; the deterioration in value 
of material left exposed while waiting for orders to continue 
the work.” The post quartermaster, under these instructions, 
reported the contractor’s losses at $8,000, and the department 
commander approved the recommendation. The court finds 
the claimant’s damages for the same to be $5,000.

III. During the progress of the work the contractor furnished 
and performed certain additional or extra work not required by 
his contract. But, on the inspection of the buildings before the 
final payment, it was found by the inspecting officer that the 
contractor had omitted to furnish and perform certain work 
required by the contract. It was subsequently agreed between 
the contractor and the defendant’s officers that the extra work 
furnished should be received and stand in the place of that 
omitted by the contractor, and under and in pursuance of such 
agreement or compromise the contractor was paid the balance 
remaining due of the contract price.

Upon the foregoing findings the court decided as conclusions 
of law,—

1. The officers of the government charged with the care and 
supervision of the building to be erected by the claimant ha 
no right to hinder or delay him in the proper performance o 
his work : and for the suspension thereof, ordered by such o 
cers in the supposed interest of the government, the claiman 
should recover such damages as were the necessary consequen 
of the suspension ; that is to say, such damages as woul p ac 
him as nearly as possible in the same condition as he wo 
have been in if he had been allowed to proceed without s 
interference, excluding therefrom, nevertheless, any loss or 
jury to his materials, which might have been pievente . y 
exercise of reasonable care and prudence on his part, in 
storing, custody, and preservation thereof.

2. The estimate or allowance of damages for the suspe 
of the work made by the post quartermaster, under t e 
tions of the commanding officer of the departmen , 
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determine the amount thereof, and should be excluded by the 
court in making a computation of damages.

3. The extra work on the buildings done by the claimant in 
addition to that required by the terms of his contract, and the 
deficiencies under the contract, as determined by the inspecting 
officer who inspected the work before acceptance by the govern-
ment, as provided by the contract, were proper subjects of 
compromise and set-off, and, having been so compromised and 
set off against each other before final payment, the claimant is 
concluded from seeking a recovery for the former.

Judgment was rendered for the claimant for $5,000, where-
upon the United States appealed here.

Mr. Assistant Attorney- G-eneral Smith for the appellant.
Mr. James Lowndes, contra.

Me . Chie f  Jus tice  Waite  delivered the opinion of the 
court.

The only questions presented in this case relate to the lia- 
ility of the United States for damages growing out of the 

suspension of the work under the contract sued upon. In 
e ect, the contract bound Smith to furnish the materials and 
erect the buildings, the labor being performed by the soldiers 

t e fort, except to the extent that skilled workmen were 
ecessary. There was no time specified within which the work 

p e done, neither was there any power reserved by the 
e States to direct its suspension. Under such circum- 

nces, t e law implies that the work should be done within a 
na e time, and that the United States would not unneces- 
lnterfere to prevent this.

Sfai s Case, 6 Wall. 546, it was decided that the United 
in tort were liable for damages resulting from an improper 
Case l^d 47^ work a contractor; and in Smoot's 
to the Pr^nclp^es which govern inquiries as
eauaii individuals, in respect to their contracts, are
same Where the United ^tes are a party. The
17 id 592 R6 case of the Amoskeay Company,
States. S 'ih the W°rk Wa§ st0PPed bY order of the United 
could go o ke released from his contract, unless he

is was refused until the expiration of sixty 
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days, when he was allowed to resume. As between individuals, 
certainly, this would be considered an improper interference, 
and damages would be awarded to the extent of the loss which 
was the necessary consequence of the suspension. The United 
States must answer according to the same rule. In this respect, 
we cannot consider this case different in principle from that of 
Clark, supra.

The Court of Claims has found the amount of the damages 
to have been $5,000; that is to say, that sum, in its opinion, 
from the evidence before it, was necessary to place Smith in 
the same condition he would have been in if he had been 
allowed to proceed without interference, and not allowing any 
thing for loss or injury to his materials, which he might have 
prevented by the exercise of reasonable care and prudence.

This rule of damages, as an abstract proposition, is clearly 
right. Unless, therefore, there appears in the record some 
error growing out of the estimation of the amount, the judgment 
below should be affirmed.

By our rules in reference to appeals from the Court of Claims, 
rule 1, sect. 2, that court sends here its finding of facts as 
“ established by the evidence, in the nature of a special verdict. 
The evidence is not sent up. This finding is conclusive, unless 
impeached for some error in law appearing in the recor . 
Here, in effect, the error complained of is, that the court refuse 
to state the items of its account of damages. This we have not 
required; and while, under the practice we have establishe , 
liberal provision should be made for the review of questions o 
law, it seems to us that in this case the claim of the Unite 
States goes beyond any thing we ought to grant.. The cou 
might with propriety have been asked to state in a n n g 
whether a particular item of claim or of damage was inc u 
in its estimate, and, if so, what amount. To such a 
exception might in proper form be taken, and then we c 
be called upon to decide whether such an item 
subject of compensation in an action for damages. e 
States can be required to make compensation to a con r 
for damages which he has actually sustained.by their e 
the performance of their undertakings to him, .
extent of their liability in the Court of Claims.
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compensation for damages actually sustained can never be 
awarded against the United States.

In this case the United States asked the court to find (1) the 
amount of damage done to the building on account of exposure 
to the winter storms in its unfinished condition ; (2) the amount 
resulting from the retention of the skilled labor, &c.; and (3) the 
deterioration in the value of materials. All these were legiti-
mate subjects of inquiry by the court in making up its final 
estimate; but we know of no rule of law or practice which 
requires a court or jury to specify the elements of the calcula-
tion by which it arrives at its final result. In • this case the 
cpurt was not asked to say whether it included this or that 
supposed element of compensation in its judgment ; but the 
only effort seems to have been to ascertain the items of calcu-
lation so as to determine whether the proof supported them. 
The whole contest evidently was as to the sufficiency of the 
evidence, not as to the liability of the United States if the facts 
as claimed were established by the proof.

In the estimation of damages the Court of Claims occupies 
the position of a jury under like circumstances. Damages 
must be proved. The court is not permitted to guess any more 
t an a jury, but, like a jury, it must make its estimates from 
the proofs submitted. The result of the best judgment of the 
triers is all that the parties have any right to expect.

As the record presents the case, we see no error in the court
Judgment affirmed.

United  State s v . Phist eeee .

A orin ? th° arm.y’ Wh°’ Under the Consolidating Act of March 3, 1869, is 

order« a rOm a m’dtar^ Post’ at which he is doing duty, to his home, to await 
Armv’p068?^ exchan$e his station, within the meaning of sect. 1117 of the

2 -army Regulations.
cer is entmV^r^e<^ Sect' suc^ regulations; and under it the offi-
in nnmnan & e v*” aH°wance of ten cents for each mile travelled by him

3. The h °f hls orders.
tary “ t0 *8 ordered is not a military station. A mili-
it means nof1 18 synonymous with military “ post.” In each case 

an or inary residence, having nothing military about it, except 
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