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Sawi n , Admin istr ator , v . Kenny .

Under the Code of Practice of Arkansas, in force when this judgment was ren-
dered, and therefore furnishing a rule of practice for the courts of the United 
States in that State, an action on a contract, upon which two or more persons 
were jointly bound, might be brought against all or any of them; and, although 
they were all summoned, judgment might be rendered against any of them 
severally, where the plaintiff would have been entitled to a judgment against 
such defendants if the action had been against them alone.

Err or  to the Circuit Court of the United States for the 
Eastern District of Arkansas.

Kenny and Foley, the plaintiffs below, sued Sawin and the 
Little Rock, Pine Bluff, and New Orleans Railroad Company, 
upon a contract which on its face appeared to have been exe-
cuted by and to bind only Sawin, of the one part, and Kenny 
and Foley, of the other. A copy of the contract was attached to 
and made part of the complaint; which alleged that, although 
executed in the name of Sawin, it was, in fact, the contract of 
the railroad company, and that Sawin, by signing it, became 
liable jointly with the company for the performance of its 
obligations. The averment was then made, that the “ railroad 
company, by virtue of said contract, and the said Daniel 
C. Sawin, by signing the same and making himself party 
thereto, . . . were indebted to said plaintiffs for work and 
labor done, and materials furnished, under said written con-
tract, in the principal sum of $8,816.08; ” for which, with 
interest, a judgment was asked.

The defendants answered separately; the railroad company 
denying the execution of the contract and all liability under it. 
Sawin also denied the execution of the contract by the rail-
road company, and claimed that he alone was bound by it. He 
then set out his defence to the claim as made against him, and, 
among other things, said, “ It is not true that the said railroad 
company and this defendant, or either of them, were . . . 
indebted to the said plaintiffs in the sum of $8,816.08, for 
materials furnished, or work done, by said plaintiffs ; and this 

e endant avers, that the entire sum due from this defendant 
sai^ plaintiffs, at the time of the commencement of this suit 

°r said materials furnished and work done under said contract, 
hi . 19
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was the sum of $2,500, for which this defendant hereby offers 
to let judgment go against him.”

A trial was then had to a jury upon the issues joined, which 
resulted in a verdict in favor of the railroad company, but 
against Sawin, for $9,131.98. After the verdict, Sawin moved 
an arrest of judgment against himself; assigning for cause: —

1. That the said plaintiffs did not by their said complaint 
state facts sufficient to constitute a cause of action; and —

2. That said plaintiffs have not by their said complaint stated 
or shown any right or cause of action against the defendant.

This motion was overruled, and judgment entered on the 
verdict. The case coming here upon writ of error, the only 
error assigned is the refusal of the court to arrest the judg-
ment.

Submitted, on .printed arguments, by J/r. Quinton Corwine 
for the plaintiff in error, and by Mr. A. H. G-arland for the 
defendant in error.

Mr . Chief  Jus tic e Waite  delivered the opinion of the 
court.

We think the court below decided correctly. By the Code 
of Practice of Arkansas, which was in force when this judg-
ment was rendered, it was provided, that, “Where two or 
more persons are jointly bound by contract, the action thereon 
may be brought against all or any of them, at the plaintiffs 
option ” (sect. 4480, Gantt’s Dig., 1874) ; that “judgment may 
be given for or against one or more of several plaintiffs, and 
for or against one or more of several defendants ” (sect. 4701), 
and that, “ though all the defendants have been summoned, 
judgment may be rendered against any of them severally, where 
the plaintiff would be entitled to judgment against such defend-
ants if the action had been against them alone ” (sect. 4704). 
This, under the act of June 1, 1872 (17 Stat. 187, sect. 5, 
Rev. Stat. 914), furnished a rule of practice for the courts of 
the United States in that State. Clearly, in this case, if the 
action had been brought against Sawin alone, judgment cou 
have been entered against him on this verdict. He, in is 
answer, acknowledged his liability upon the contract, whic is 
the foundation of the action, and offered to confess judgmen 
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for $2,500. After that, as between him and the plaintiffs, the 
only question was one of amount. Substantial justice has, there-
fore, been done between these parties ; and, by the operation of 
these remedial provisions of the code, the sacrifice of substance 
to mere form and mode of proceeding has been prevented.

Judgment affirmed.

India nap ol is  and  St . Louis  Railr oad  Comp an y  v . Hor st .

1. When instructions are asked in the aggregate, and there is any thing excep-
tionable in either of them, the court may properly reject the whole.

2. It is the settled law in this court, that, if the charge given by the court below 
■ covers the entire case, and submits it properly to the jury, such court may 

refuse to give further instructions.
3. In an action against a railroad company for injuries received by a passenger 

upon its road, it is pot error for the court to instruct the jury, “ that a per-
son taking a cattle-train is entitled to demand the highest possible degree 
of care and diligence, regardless of the kind of train he takes.”

4. The rule of law, that the standard of duty on the part of a carrier of passen-
gers should be according to the consequences that may ensue from careless-
ness, applies as well to freight-trains as to passenger-trains. It is founded 
deep in public policy; and is approved by experience, and sanctioned by the 
plainest principles of reason and justice.

5' A plaintiff is bound to state his case, but not the evidence by which he intends 
to prove it.

6. Where the evidence on the part of the plaintiff did not tend to establish con-
tributory negligence on his part, and the court charged that the burden 
of proving it rested on the defendant, and that it must be established by a 
preponderance of evidence, — Held, that the charge was not erroneous.

The construction given in Nudd et al. v. Burrows, Assignee, 91 U. S. 426, to 
the act of June 1, 1872 (17 Stat. 197), reaffirmed.
motion for a new trial is not a mere matter of proceeding or practice in the 
district and circuit courts. It is, therefore, not within the act of June 1, 
1872, and cannot be affected by any State law upon the subject.

Error  to the Circuit Court of the United States for the 
District of Indiana.

This was an action by the defendant in error against the 
ndianapolis and St. Louis Railroad Company for injuries re-

ceived while travelling on a cattle-train, and resulted in a ver- 
ict against the company for $8,000; whereupon it brought the 

case here. The facts are stated, and the assignment of errors 
re erre<^ to» in the opinion of the court.
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