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paid for cancelling a contract, must, we think, afford the 
measure of damages for illegally refusing to award it.

Judgment reversed, and cause remitted, that a judgment may 
be rendered in favor of the appellant for a sum equal to one 
month's compensation under the proposal made by him and 
accepted by the Postmaster-General.

White side  et  al . v . Unit ed  States .

1. An assistant special agent of the Treasury Department has no authority to 
bind the United States by contract, to repay the expenses of transporting, 
repairing, &c., abandoned or captured cotton.

2. The government is not bound by the act or declaration of its agent, unless it 
manifestly appears that he acted within the scope of his authority, or was 
employed in his capacity as a public agent to do the act or make the decla-
ration for it.

3. Individuals, as well as courts, must take notice of the extent of authority con-
ferred by law upon a person acting in an official capacity.

Appe al  from the Court of Claims.
This was a suit brought Dec. 21, 1871, against the United 

States, to recover $17,356, expended by claimants in hauling, 
baling, and ginning cotton in Arkansas, in 1865, under a con-
tract with A. B. Miller, assistant special agent of the treasury, 
made at Camden, Ark., dated Nov. 10, 1865, by which they 
agreed to proceed to La Fayette County, procure evidence of 
the right of the United States to cotton there, put the same into 
shipping order, and transport it to Camden, for a half-interest in 
all cotton condemned. In all cases of a release after a seizure, 
upon sufficient evidence, they were to be repaid “ all expenses 
o transportation, repairing,” &c. In November and December, 

65, they delivered to Miller three lots of cotton, aggregating 
hundred and twenty-two bales. Two of these lots, com-

prising four hundred and fifty-one bales, were, Jan. 9, 1866, 
a en from the warehouse at Camden, by General May, com-

manding the district, and turned over to one Harvey, the alleged 
owner of them. The claimants had hauled the cotton nearly 
eig ty miles, rebaled it, &c., and ginned a part, for which they 
Zu]6 neVer Two undated vouchers, certified by Miller 
of by O’ H. Burbridge, supervising special agent

e treasury, were given the claimants, showing the total 
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amount by them thus expended to be 817,356. Neither was 
presented to the Treasury Department for payment. On the 
28th of March, 1866, Burbridge made the following indorse-
ment on the contract: “ Subject to the approval of the Secre-
tary of the Treasury, the within contract is approved, so far as 
it conforms to the regulations of the Treasury Department for 
paying one-fourth of the cotton condemned, and it is recom-
mended that one-half be allowed.” The defendant pleaded 
the general denial and the Statute of Limitations. The Court 
of Claims, upon the facts found, ruled as matter of law, —

“ 1. That the contract relied on by the claimant, not being 
approved by the supervising special agent of the treasury, was 
incomplete, and, no benefit having resulted to the government from 
its alleged fulfilment, there is no legal or equitable ground for 
recovery.

“ 2. That, if the contract was valid, the loss to the claimants was 
caused by the illegal seizure of General May, and for that the govern-
ment is not liable.”

The petition of the claimants was dismissed, and they brought 
the case here.

Argued by Mr. Joseph Casey for the appellants, who cited 
Salomon n . United States, 19 Wall. 17 ; United States v. Grill, 
20 id. 517; Reeside v. United States, 8 id. 38.

Mr. Assistant Attorney- Greneral Smith, contra.

Mr . Jus tice  Clif fo rd  delivered the opinion of the court.
Discretionary authority was vested in the Secretary of the 

Treasury to appoint special agents to receive and collect aban-
doned or captured property in any State or Territory designate 
as in insurrection by the proclamation of the President _ 
for that purpose, subject to the condition that the power s a 
not include property which has been used or intended to be 
used ” to aid the rebellion. 12 Stat. 820.

Pursuant to that provision, the petitioners, as t ey a ege, 
entered into a contract with an assistant special agent, t a y 
should proceed to La Fayette County, in the State of Arkansas, 
and there procure evidence sufficient to establish t e ng o 
United States to certain lots of cotton there situate, and pu 
the same in shipping order, and transport the cotton o ’
in that State, there to be delivered to the said assis an p
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agent. In consideration whereof, it was then and there stipu-
lated in behalf of the United States, as the petitioners allege, 
that they should have and be entitled to one-half interest in all 
such cotton so procured, when the same should be condemned; 
that, in all such cases where the cotton should be released by 
competent authority subsequent to the seizure, the stipulation 
was, that they should be paid for all expenses in procuring evi-
dence to warrant the seizure, in putting the cotton in order for 
shipping, and in transporting the same to the place of delivery; 
and they aver that they proceeded to the place named, that 
they procured evidence to warrant the seizure of four hundred 
and fifty-one bales of cotton, and that they put the same in 
order for shipping, and transported the same to the place of 
delivery named in the contract.

Condemnation did not follow the seizure; but the petitioners 
aver that the cotton was subsequently released by competent 
authority, and delivered over to the former owners, and that 
they expended $17,356 in procuring evidence to warrant the 
seizure of the same, in putting it in order for shipping, and in 
transporting it to the place named in the contract.

Seasonable appearance was entered by the Attorney-General; 
and he filed an answer in due form, in which he denied each 
and every allegation of the petition, and alleged that the United 
States are not indebted to the petitioners in the sum claimed, 
or any part thereof. He also set up the following special de- 
ences. 1. That the petitioners have not always borne true 

faith and allegiance to the United States. 2. That they did 
not file their petition and transmit the same to the court within 
six years from the time the claim accrued.

ufficient appears to show that the two lots of cotton men- 
loned in the petition, amounting to four hundred and fifty-one 
aes, were collected by the petitioners as abandoned or cap- 

^re property; that expenses to the amount claimed were 
rred by them in transporting, rebaling, and ginning the 

me’ U1?^er alleged contract, the terms of which corre- 
waU ^°Se se^ forth in the petition; and that the same 
in ,S.e(i^ent^ released by the military officer commanding 
ft before the cotton was condemned, as shown by
thefindmg of the court.



250 Whites ide  et  al . v . Unite d Stat es . [Sup. Ct.

Assistant special agents had no power to make such a con-
tract, and the record fails to show that the contract under which 
the petitioners claim to have acted was ever approved by the 
supervising special agent. Express power to make such rules 
and regulations as were necessary to carry out the provisions 
of the act enacted for that purpose, was, by the eleventh sec-
tion of the act of July 2, 1864, vested in the Secretary of the 
Treasury, with the approval of the President. 13 Stat. 378.

Regulations to effect the object were ordained by the secre-
tary under the prior act, the twelfth article of which provided 
that “ supervising special agents may contract in behalf of the 
United States, for the collection and delivery to them of such 
property in their respective agencies, on the best possible terms, 
not exceeding twenty-five per cent of the proceeds of the prop-
erty,” the condition being, that such “percentage must be in 
full compensation for all expenses, of whatever character, in-
curred in collecting, preparing, and delivering such property 
at the points designated.” Prior to any such contract being 
made, the party proposing must submit in writing a statement 
of the kind and amount of property proposed to be collected, 
the locality whence to be obtained, and all the facts and cir-
cumstances connected with it.

Contracts of the kind were required to be in writing, and to 
be restricted to the collection of particular lots at named local-
ities, except in special cases, where it might extend to the gen-
eral collection and delivery of all abandoned property in limited 
districts, not greater than one parish or county. Supervising 
special agents could recommend an allowance greater than 
twenty-five per cent of the proceeds, but no greater allowance 
could be made until it was approved by the Secretary of the 
Treasury.

Art. 13 of the same regulations provided, “ nor shall any la-
bility be incurred or assumed, or contract be made, on the part 
of the United States, by such agents, except as authorized by 
these regulations.” New regulations were issued on the t 
of July, 1864, by which those previously promulgated were 
superseded; and it was the regulations last named which we 
in force at the time the contract in this case was executed.

Such contracts for the collection and delivery of abandoned 
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or captured property might still be made by the supervising 
special agents, when the property was liable to be lost or 
destroyed in consequence of its location being unknown to the 
special agents, or from other causes. Parties under such cir-
cumstances might propose, for compensation, to collect and 
deliver it into the hands of such agents, at points designated 
by them; and the supervising special agents might contract in 
behalf of the United States for the collection and delivery to 
them of such property in their respective agencies, on the best 
possible terms, not exceeding twenty-five per cent of the pro-
ceeds of the property, the condition being, as in the prior 
regulations, that the percentage allowed must be in full com-
pensation for all expenses, of whatever character, incurred in 
collecting, preparing, and delivering such property at the points 
designated.

Three other conditions are also annexed to the exercise of 
the power therein granted, as follows: 1. That the party pro-
posing, prior to any such contract being made, must submit, 
in writing, a statement of the kind and amount of property 
proposed to be collected, the locality whence to be obtained, 
and all the facts and circumstances connected with it, particu-
larly as to its ownership. 2. That any contract made in pur-
suance of the regulation must be in writing, and must be 
restricted to the collection and delivery of particular lots at 
named localities, except in special cases, where the contract may 
extend to the general collection and delivery of all abandoned 
property, in limited districts, as provided in the twelfth arti-
cle of the prior regulations. 3. That the contractor, before 
payment to him under the contract, shall execute a bond with 
penalty, equal to the amount stipulated to be paid to him, and 
with sureties satisfactory to the supervising special agent, 
indemnifying the United States against all claims to the prop-
erty delivered, on account of damages by trespass or otherwise, 
occasioned by the act or connivance of the contractor, or on 
account of expenses incurred in the collection, preparation, or 
transportation of the property.

Payment by the supervising special agent of any greater 
percentage than one-quarter of the proceeds is also forbidden 

y these regulations, even though he was of the opinion that 
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the case was one which would justify it. All he could do in 
such a case was to state the facts and circumstances, and refer 
the same to the secretary for instructions.

Nothing can be plainer in legal decision, than that the assis-
tant special agent in this case derived no authority under the 
treasury regulations to make the contract set forth in the peti-
tion, and it is equally clear that the record furnishes no other 
evidence to justify the conclusion that the supervising special 
agent ever approved it, than what is contained in the indorse-
ment thereon, which reads as follows : “ Subject to the approval 
of the Secretary of the Treasury, the within contract is ap-
proved, so far as it conforms to the regulations of the Treasury 
Department, for paying one-fourth of the cotton condemned; 
and it is recommended that one-half of said cotton be al-
lowed ; ” to which is appended the name of the supervising 
special agent.

Hearing was had ; and the court dismissed the petition for 
the following reasons : 1. That the contract, not having been 
approved by the supervising special agent, was incomplete, and, 
no benefit having resulted to the government from its alleged 
fulfilment, there is no legal or equitable ground for recovery. 
2. That if the contract was valid, the loss to the claimant 
was caused by the illegal seizure subsequently made, and for 
that the government is not liable.

Due application by the petitioners was made for an appeal, 
and the same was promptly allowed by the court.

Three errors are assigned by the appellants, as follows: 
1. That the court erred in deciding that the United States 
are not bound by the contract given in evidence. 2. That the 
court erred in holding that the petitioners could not recover 
the expenses incurred by them in securing and transporting the 
cotton. 3. That the court erred in holding that the United 
States were discharged or relieved of liability by the subsequent 
illegal and arbitrary acts of their own military officer. .

Much aid will be derived from dates in determining t e 
question whether the contract given in evidence was made by 
competent authority, it being apparent that neither t e ac 
Congress nor the treasury regulations vested any sue power 
in the assistant special agents. Public employés, cal e super 
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vising special agents, could make contracts for the collection of 
abandoned and captured property; and if it be conceded that 
they could also ratify such contracts as were made by assistant 
special agents, which is not admitted, it becomes highly im-
portant to examine with care the indorsement on the contract 
given in evidence in this case by the petitioners.

Enough has already appeared to show that the terms of the 
contract referred to were such that it would have been illegal, 
even if it had been executed by the supervising special agent, 
inasmuch as it promised one-half interest to the party employed 
to perform the service in collecting, preparing, and transporting 
the cotton to the place of storage.

Suppose supervising special agents could ratify contracts 
made by assistant special agents, it must nevertheless be under-
stood that their power in that behalf was restricted to the rati-
fication of such contracts as they themselves were empowered 
to make. Even suppose they could ratify a contract made by 
an assistant special agent allowing the party one quarter in-
terest in the property collected and condemned, it would by no 
means follow that they could ratify a contract allowing to such 
party one-half interest in the property for performing the same 
service, as it is clear that the supervising special.agents them-
selves were never authorized to make such a contract. They 
could contract to allow one quarter interest in the property, and 
no more. If a case arose which, in the opinion of the super-
vising special agent, would justify the payment of a larger 
percentage, he might make a statement of the facts and cir-
cumstances, and give his reasons for the opinion; but all he 
could do beyond that, was to refer the case to the secretary for 
instructions.

Coupled with that incurable difficulty are certain other ob-
vious defects in the certificate, which clearly render it insuffi-
cient and inoperative as an instrument of ratification. Of 

ese, the first is, that it was not signed by the supervising 
special agent until March 28,1866, — more than four months and 
n alf after the contract between the assistant special agent and 
tne petitioners was executed.
t^ e.S^Ons^ve it is suggested that a subsequent ratifica-

n is as good as a previous authority; but the decisive answer 
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to that suggestion is, that all the services for which compensa-
tion is claimed were performed more than three months before 
the indorsement in question was made by the supervising 
special agent. His indorsement bears date as aforesaid, and 
the finding of the court shows that the services for which com-
pensation is claimed were all performed before the close of the 
preceding year.

Propehly construed, the indorsement is nothing more than a 
reference of the whole subject to the Secretary of the Treasury 
for his decision, and it is not pretended that the contract was 
ever in any respect or to any extent approved or ratified by 
the secretary. Even when regarded as a mere recommendation, 
it should be observed that the indorsement does not in any 
sense extend to the whole contract under which the services 
were performed. Instead of that, it is expressly restricted to 
such portions of it as conform to the regulations of the depart-
ment for paying one-fourth of the cotton condemned. What is 
said about allowing one-half of the cotton, it is conceded, is only 
a recommendation; and it must be admitted that it does not 
comply with the conditions of the regulations, which require 
that the supervising special agent shall in such a case make a 
statement of the facts and circumstances, and give the reasons 
which in his opinion justify such additional allowance.

Viewed in any light, it is clear that the case of the petitioners 
falls within the prohibition contained in the thirteenth article 
of the regulations, which reads as follows: “ Nor shall any 
liability be incurred or assumed or contract be made on the part 
of the United States by such agents, except as authorized by 
these regulations.” Changes were subsequently made in the 
regulations, the sixth article of which forbids supervising 
agents to collect such cotton directly, or to make contracts for 
collecting it; but it is unnecessary to enter into those details, as 
the contract in this case was made during the period the prior 
regulations were in full force and operation.

Tested by these several considerations, it is obvious that the 
conclusion of the court below, that the contract was incomplete 
because not approved by the supervising special agent, is correc . 
Beyond all doubt, it was made by the assistant special agen , 
who had no authority to make it; and it appearing t a 1 
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never was approved by the supervising special agent, it follows 
that it was null and void.

Two minds are required to make a contract, or to change its 
terms and conditions after it is executed; and, if so, it is clear 
that the supervising special agent could not alter or vary the 
terms and conditions of the contract in this case without the 
consent of the petitioners, nor could any change be made in 
the contract, so as to bind the United States, unless it was in 
writing, as the twelfth article provides that any contract made 
in pursuance of the regulations must be in writing and be 
restricted to the collection of particular lots at named localities. 
Alterations not in writing, even if made by the consent of the 
parties, would be null and void, because the authority to make 
such without reducing the same to writing is not conferred by 
the regulations.

Apply that rule to the case, and it follows beyond all ques-
tion that the supervising special agent never did approve the 
contract exhibited in the record. By the terms of the contract 
as exhibited, the petitioners were to have one-half interest in 
the cotton procured and condemned; but the indorsement 
which is invoked as an approval of it by the supervising special 
agent professes to reduce the allowance to one-fourth of the 
cotton condemned, and the record discloses no evidence what-
ever that the petitioners ever assented to any such alteration. 
On the contrary, the clear inference from the petition is, that 
they repudiate the suggested modification, as they therein 
allege that they are entitled to one-half interest in all such 
cotton so collected for and on behalf of the United States.

No attempt was made by the supervising special agent to 
approve the contract made by the assistant special agent, ex-
cept so far as it conformed to the treasury regulations; and 
inasmuch as it did not conform to those regulations in respect 
to the compensation to be paid or allowed to the petitioners, it 
necessarily follows that the contract was made without authority, 
an that it is inoperative and void.

Argument to show that no benefit ever resulted to the 
nited States from the alleged fulfilment of the contract is 

the f Unnecessary’ as the finding of the court below establishes 
act that the cotton was restored to the former owner, and 
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that it never was condemned. Services rendered under a con-
tract executed by an unauthorized agent, and never approved 
or ratified by any competent authority, create no equity, unless 
it appears that the services performed resulted in some benefit to 
the party for whom they were rendered.

Admit that, and still it is insisted by the petitioners that 
they are entitled to the compensation claimed, because the 
cotton was restored to the former owner. They were to he 
allowed, by the terms of the contract, one-half of the cotton 
“ so recovered and condemned ; ” but none was condemned, so 
that they cannot claim any thing under that stipulation, even 
if the contract is operative and binding.

Without assenting to that proposition, they next contend, 
that they are at least entitled to the expenses under the suc-
ceeding clause in the contract, which provides that “ in all 
cases where the cotton is released after seizure, upon sufficient 
evidence to warrant the same, the petitioners will be repaid all 
expenses in performing the stipulated service.”

Two facts must concur, even if the contract is operative, to 
entitle the petitioners to recover expenses: 1. That the cotton 
was released by the United States. 2. That the seizure was 
made upon sufficient evidence to warrant the same.

Neither is proved; and the first proposition is substantially 
negatived by the finding of the court below. Particular 
description is given of the several lots of cotton; and the find 
ing of the court is to the effect that two of the lots of cotton, 
amounting to four hundred and fifty-one bales, were forcibly 
taken out of the warehouse where they were deposited by the 
military officer commanding in the district, and were restore 
to the former owner. Evidence to show that the officer acte 
in behalf of the United States is entirely wanting, and the case 
proceeded here throughout the trial upon the ground that t e 
adts of the officer in restoring the cotton were unauthorized 
and unlawful, nor was any evidence introduced to show under 
what circumstances the cotton was seized, whether wit o 
without sufficient evidence to justify the seizure wit in 
meaning of the contract.

Different rules prevail in respect to the acts and declarations 
of public agents from those which ordinarily govern in 
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case of mere private agents. Principals, in the latter category, 
are in many cases bound by the acts and declarations of their 
agents, even where the act or declaration was done or made 
without any authority, if it appear that the act was done or 
declaration was made by the agent in the course of his regular 
employment; but the government or public authority is not 
bound in such a case, unless it manifestly appears that the 
agent was acting within the scope of his authority, or that he 
had been held out as having authority to do the act, or was 
employed in his capacity as a public agent to do the act or 
make the declaration for the government. Story’s Agency 
(6th ed.), sect. 307 a; Lee v. Munroe, 7 Cranch, 376.

Although a private agent, acting in violation of specific in-
structions, yet within the scope of his general authority, may 
bind his principal, the rule as to the effect of the like act of a 
public agent is otherwise, for the reason that it is better that 
an individual should occasionally suffer from the mistakes of 
public officers or agents, than to adopt a rule which, through 
improper combinations or collusion, might be turned to the 
detriment and injury of the public. Mayor w Eschback, 
17 Md. 282.

Individuals as well as courts must take notice of the extent 
of authority conferred by law upon a person acting in an official 
capacity, and the rule applies in such a case that ignorance of 
t e law furnishes no excuse for any mistake or wrongful act. 
State v. Hayes, 52 Mo. 578; Delafield v. State, 26 Wend. 238;

eople v. Bank, 24 id. 431; Mayor v. Reynolds, 20 Md. 10.
Torts committed by an officer in the service of the United 

tates do not render the government liable in an implied 
assumpsit, even though the acts done were apparently for the 
public benefit. Gibbons v. United States, 8 Wall. 274.

either fact nor circumstance is found in the record tending 
o s ow that the officer who took the cotton from the ware- 
ouse where it was stored, and returned it to the former owner, 

any authority to interfere in the matter; and it is 
ear, that if the cotton was abandoned or captured property, 

n the meaning of the act of Congress under which it was 
ected^ transported, and stored, the acts of the officer were 

an(l unlawful. Proof to support his authority 
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not being found in the record, it cannot be presumed in this 
case, and consequently it does not appear that the cotton was 
released after seizure by the United States.

Suffice to say, that, in the opinion of the court, the case shows 
no legal or equitable ground of recovery.

Judgment affirmed.

Barkl ey  v . Leve e Comm is si one rs  et  al .

1. A public corporation, charged with specific duties, such as building and repair-
ing levees within a certain district, being superseded in its functions by a law 
dividing the district, and creating a new corporation for one portion, and 
placing the other under charge of the local authorities, ceases to exist except 
so far as its existence is expressly continued for special objects, such as set-
tling up its indebtedness, and the like.

2. If, with such limited existence, no provision is made for the continuance or 
new election of the officers of such corporation, the functions of the existing 
officers will cease when their respective terms expire, and the corporation 
will be de facto extinct.

3. In such case, if there be a judgment against the corporation, mandamus will 
not lie to enforce the assessment of taxes for its payment, there being no 
officers to whom the writ can be directed.

4. The court cannot, by mandamus, compel the new corporations to perform the 
duties of the extinct corporation in the levy of taxes for the payment of its 
debts, especially where their territorial jurisdiction is not the same, and the 
law has not authorized them to make such levy.

5. Nor can the court order the marshal to levy taxes in such a case ; nor in any 
case, except where a specific law authorizes such a proceeding.

6. Under these circumstances, the judgment creditor is, in fact, without remedy, 
and can only apply to the legislature for relief.

ERROR to the Circuit Court of the United States for the 
District of Louisiana.

Argued by Mr. E. T. Merrick for the plaintiff in error, and 
by Mr. C. L. Walker for the defendants in error.

Mr . Jus tic e Bra dl ey  delivered the opinion of the court.
This was an application by Barkley to the court below for a 

mandamus, to be directed to the Board of Levee Comnussio 
of the parishes of Madison and Carroll, in the State of ouisi , 
to compel such of said board as then survived to proce 
assess and collect a tax for the payment of a certain judgme 
alleged to have been recovered by the petitioner again 
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