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Error  to the Supreme Court of the State of New York.
Mr. M. H. Carpenter in support of a motion to advance and 

dismiss the cause.
Mr. George F. Edmunds, contra.

Mr . Chief  Justic e Waite  delivered the opinion of the 
court.

We cannot dismiss a case on motion simply because we may 
be of the opinion that it has been brought here for delay only. 
Both parties have the right to be heard on the merits; and one 
party cannot require the other to come to such a hearing upon 
a mere motion to dismiss. To dismiss under such circumstances 
would be to decide that the case had no merits. Neither can 
we advance a cause for argument for the reason that we may 
think it has no merits. Further argument may show the con-
trary.

We can adjudge damages, under sect. 1010 Rev. Stat, and 
rule 23, in all cases where it appears that a writ of error has 
been sued out merely for delay. This gives us the only power 
we have to prevent frivolous appeals, and writs of error; and 
we deem it not improper to say that this power will be exer-
cised without hesitation in all cases where we find that our 
jurisdiction has been invoked merely to gain time.

Motion denied.

Morsell  et  al . v . Firs t  Natio nal  Bank .

A judgment at law is not a lien upon real estate in the District of Columbia, 
which, before the judgment was rendered, had been conveyed to trustees 
with a power of sale to secure the payment of the debts of the grantor de-
scribed in the deed of trust.

Appea l  from the Supreme Court of the District of Co-
lumbia.

The facts are stated in the opinion of the court.
^r. J. J, Johnson and Mr. R. K. Elliot for the appellants. 
Mr. Enoch Totten, contra.
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Mr . Justice  Swayne  delivered the opinion of the court.
The question presented for our determination in this case is, 

whether a judgment at law is a lien upon real estate in the 
city of Washington, which, before the judgment was rendered, 
had been conveyed to trustees with a power of sale to secure 
the payment of the debts of the grantor described in the deed 
of trust.

The facts, so far as it is necessary to state them, are few and 
simple: —

On the 4th of November, 1867, the appellant, Morsell, exe-
cuted a deed of trust to Flodoardo Howard to secure the pay-
ment of certain promissory notes held by the cestuis que trust, 
as set forth in the deed.

On the 21st of October, 1869, Morsell executed a like deed 
to Frederick W\ Jones and William R. Wbodward to secure 
the payment to the Co-operative Building and Deposit Asso-
ciation of the sum of $3,050 and future advances.

On the 24th of January, 1871, the appellee, the First Na-
tional Bank of Washington, recovered a judgment against 
Morsell for $800, with interest from the 17th of May, 1869, 
and costs. Execution was issued upon this judgment, and re-
turned nulla bona.

On the 10th of February, 1871, Means, Skinner, & Co. re-
covered a judgment against Morsell for $267.68, with interest 
as specified, and costs. Execution was returned nulla bona also 
upon this judgment.

On the 1st of March, 1871, Morsell executed to Frederick W. 
Jones and Joseph R. Edson another deed to secure the payment 
to the association above mentioned of the sum of $1,060 and 
future advances.

All these deeds were of the same premises; to wit, lot No. 44, 
in reservation No. 10, in the city of Washington.

Advances were made to Morsell by the association name 
from time to time, after the execution of the deed of trust o 
the 21st of October, 1869, to the amount, in the aggregate, ot 
$2,950. The latest advance was one of $500, made on the t 
of’January, 1871. The entire amount claimed to be secured 
by this deed was, therefore, $6,000.

The amount secured to the association by the deed o e 
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1st of March, 1871, was -$1,500. The latest advance under this 
deed was made on the 27th of April, 1871. There is no con-
troversy as to these particulars.

On the 22d of September, 1871, the bank, in behalf of itself 
and such other judgment creditors of Morsell as might choose 
to come in and be made parties, filed this bill. It was subse-
quently amended in the prayer. It brought the proper parties 
before the court, and prayed that the premises described in the 
deeds might be ordered to be sold, the proceeds be brought 
into court, and the fund distributed according to the rights of 
the parties.

Means, Skinner, & Co., by a petition, came in under this bill. 
The premises were sold pursuant to a decree, and yielded, after 
deducting costs and charges, the sum of $8,235.22 for distribu-
tion. The fund was held subject to the further order of the 
court. No question was made as to the preference claimed for 
the amount due to the cestuis que trust under the deed to How-
ard. But the balance left after discharging that liability was 
insufficient to pay the amount due to the association, laying the 
judgments out of view. Hence a controversy arose between 
the association and the judgment creditors, each party claiming 
priority of payment out of the fund. The auditor of the court, 
to whom the case was referred, reported in favor of the associa-
tion. The other parties excepted. The court in general term 
held that the association was entitled to priority to the extent 
of $6,000, the amount secured by the deed of trust of the 21st 
of October, 1869; and that the judgments were to be next 
m the order of payment, both being prior in date to the last 
deed of trust. This left nothing applicable to the debt secured 
hy the latter. The association thereupon removed the case by 
appeal to this court.

The “Act concerning the District of Columbia,” of the 27th 
of February, 1801, 2 Stat. 103, declared, “ That the laws of 

e State of Maryland, as they now exist, shall be and con-
tinue in force in that part of said District which was ceded 
y that State to the United States and by them accepted as 

aforesaid.”
A part of the laws so adopted was the common law. Van 
e*s v' 13 Pet. 298. It was well settled in the English 
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jurisprudence, that, according to the common law, no equitable 
interest in property of any kind was liable to execution. Scott 
v. Schooley, 8 East, 467; Metcalf v. Schooley, 5 Bos. & Pul. 
461; Lyster n . Dolland, 1 Ves. Jr. 431.

Judgments by the common law were not liens upon real 
estate. The lien arose from the power to issue a writ of elegit. 
That power was given by the statute of Westminster. C. 18, 
13 Ed. I. The right to extend the land fixed the lien upon it. 
Massingal v. Downs, 7 How. 765; Shrew v. Jones, 2 McLean, 
80; United States n . Morrison, 4 Pet. 136; United States v. 
Wooster, 2 Brock. 252; Ridge n . Prather, 1 Blackf. 401.

If the judgment debtor died after the elegit was executed 
upon his lands, and before the judgment was satisfied, a court 
of equity, upon being applied to, would decree a sale of the 
land upon which it had been executed, and payment of the 
judgment out of the proceeds. Stillman v. Ashdown, 1 Atk. 
607; Tyndal v. Warre, 3 Jac. 212. The same principle was 
adopted by Lord Redesdale into the equity jurisprudence of 
Ireland. O’G-orman v. Cornyn, 2 Sch. & Lef. 130; O'Fallon 
v. Dillon, id. 18.

The reason why lands were not liable to be taken in execu-
tion at common law is thus stated by Bacon (2 Bac. Ab. 
Execution, A) : “ The lands were not liable because they were 
obliged to answer the duties of the feudal lord, and a new 
tenant could not be forced upon him without his consent in 
the alienation; and the person was not liable because he was 
obliged by the tenure to serve the king in the wars, and 
at home the several lords, according to the distinct nature 
of the tenure.”

The premises in question are situated in that part of the 
District of Columbia ceded by Maryland to the United States. 
Our attention has been called to no statute passed by Maryland 
before the cession, or by Congress since, which affects the 
question before us. We assume that there is none. That 
question has been definitively settled by this court. In an 
Ness v. Hyatt, supra, it was held, after a very elaborate exami-
nation of the subject, that, according to the laws of Marylan 
at the time of the cession, the equity of redemption of a mor 
gagor could not be sold under execution upon a judgmen 
against him.
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In The Bank of the Metropolis v. Gruttschick, 14 Pet. 19, where 
the controversy involved a deed of trust of a lot in the city of 
Washington, it was said, “ The only right of the grantor in the 
deed is the right to whatever surplus may remain, after the 
sale, of the money for which the property sold.” It is clear 
that there could be no lien of a judgment upon such a chose in 
action, as well as that it could not be sold upon execution. The 
case of Smith's Lessee v. Me Cann, 24 How. 398, is an instruc-
tive one upon the subject we are considering. It was a case 
from Maryland; and the opinion of the court was delivered by 
Chief Justice Taney, who was, of course, well versed in Mary-
land law. There a sale had been made under a judgment and 
execution against a party to whom the premises had been con-
veyed in trust for the benefit of his wife and children. The 
action was ejectment by the purchaser. It was held that the 
statute of 5 Geo. II. which was in force in Maryland at the 
time of the cession, and which made “ houses, land, negroes, 
and other hereditaments and real estate,” liable to execution 
“ in like manner as personal estate,” &c., “ did not interfere 
with the established distinction between law and equity, and 
that an equitable interest could not be seized under a ft. fa. 
until the law of Maryland was in this respect altered by the act 
of the assembly of the State in 1810.”

This act expressly authorized the sale of equitable interests 
m real estate under execution. This enactment carried with 
it an implication, equivalent, under the circumstances, to an 
express declaration, that it could not be done before. Such, 
in the case last referred to, is stated to have been the law of 
May land up to that time. No such act has been passed by 
Congress. The law in the Maryland part of the ceded terri-
tory has remained as it was at the time of the cession. Other 
authorities to the same effect with those we have considered 
might be cited from the adjudications of Maryland and 
other States; but it is unnecessary to pursue the subject 
further.

The judgments in no wise affected the trust premises until 
the bill was filed. That created a lien in favor of the judg-
ment creditors. There was none before. This was posterior 
to the execution of both the deeds of trust in favor of the 
association, and to all the advances made under them.
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The court below was clearly in error in sustaining the ex-
ception to the auditor’s report, and in giving priority of pay-
ment to the judgments over the amount secured by the last 
deed of trust.

The decree is, therefore, reversed ; and the cause will be re-
manded with directions to overrule the exception to the audi-
tor's report, and to enter a decree in conformity with this 
opinion.

Arthur  v . Cumm ing  et  al .

1. The term “ burlaps,” used in the revenue statutes, does not in commercial 
usage, by which descriptive terms applied to articles of commerce must be 
construed, mean “ oil-cloth foundations,” or “ floor-cloth canvas.”

2. “ Oil-cloth foundations ” and “ floor-cloth canvas ” are in commerce converti-
ble terms for designating the same article; and it is clear that Congress in-
tended that they should be so understood.

3. While the act of June 6, 1872 (17 Stat. 232), provides that an import duty of 
thirty per cent ad valorem shall be levied “ on all burlaps and like manufac-
tures of flax, jute, or hemp, or of which flax, jute, or hemp shall be the 
component material of chief value, except such as may be suitable for bag-
ging for cotton,” the fact that such burlaps are suitable, and can be and are 
used for oil-cloth foundations, or for any other purpose except bagging for 
cotton, is entirely immaterial, and does not subject them to an ad valorem 
duty of forty per cent.

Error  to the Circuit Court of the United States for the 
Southern District of New York.

Mr. Assistant Attorney- General Edwin B. Smith for the 
plaintiff in error.

Mr. George S. Sedgwick and Mr. Stephen G. Clarke, contra.

Mr . Just ice  Swayne  delivered the opinion of the court. 
The defendants in error were the plaintiffs in the court below.

They claim that they were the importers of certain burlaps, 
upon which the duty chargeable by law was thirty per cent 
ad valorem; that the collector insisted the goods were “01" 
cloth foundations,” upon which the duty is forty per cent a 
valorem, and compelled them to pay accordingly. They pai 
under protest, and brought this suit to recover back the al ege 
excess of ten per cent. Under the instructions of the court, a 
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