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Syllabus.

to the prices at which the defendant chose to sell the coal 
to other, persons. The true rule would seem to be, to allow 
the plaintiffs to show the price they would have had to pay 
for coal in the quantities which they were entitled to receive 
it under the contract, at the nearest available market where 
it could have been obtained. The difference between such 
price and the price stipulated for by their contract, with the 
addition of the increased expense of transportation and haul-
ing (if any), would be the true measure of damages. To this 
is properly to be added the claim (if any) for keeping boats 
and barges ready at Grand Tower for the receipt of coal.

But the prices of coal at New Orleans, at Natchez, and 
other places of distribution and sale, although they might 
afford a basis for estimating the profits which the plaintiffs 
might have made had the coal stipulated for been delivered 
to them, cannot be adopted as a guide to the actual damage 
sustained so long as any more direct method is within reach.

Another point in which the court erred in the course of 
the trial, was in the admission of the letters of Oliphant, the 
president of the Grand Tower Company, containing his pri-
vate instructions to and correspondence with the local agent 
at Grand Tower. This evidence was clearly inadmissible 
under the issue, and should have been excluded. The par-
ticular reasons or motives which the company or its officers 
may have had in not furnishing coal to the plaintiffs were 
not in issue.

Judg ment  reve rse d , and
A ve nire  de  nov o  aw arde d .

Hep bur n  v . The  Schoo l  Directo rs .
1. Under the act of Congress of February 10th, 1868, enacting that the 

legislature of each State may direct the manner of taxing all the s are 
of National banks located within said State, subject to the restrictio 
that “the taxation shall not be at a greater rate than is assessed upon 
other moneyed capital in the hands of individual citizens ot sue 
and the act of the legislature of Pennsylvania of March 31st, 187 ,
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acting that the shares of National banks within that State “ shall be tax-
able for county, school, municipal, and local purposes, at the same rate 
as now is or may hereafter be assessed and imposed upon other moneyed 
capital in the hands of individual citizens of the State”—shares in Na-
tional banks may be valued for taxation for county, school, municipal, 
and local purposes, at an amount above their par valu$.

2. This is true of shares in a National bank in Cumberland County, Penn-
sylvania, although by statute of Pennsylvania, “all mortgages, judg-
ments, recognizances, and moneys owing upon articles of agreement for 
the sale of real estate,” are made exempt from taxation in that county, 
except for State purposes.

Error  to the Supreme Court of Pennsylvania. The case 
was thus:

An act of Congress of February 10th, 1868, relating to 
the taxation by States of shares in the National banks, thus 
enacts:*

“ The legislature of each State may determine and direct the 
manner and place of taxing all the shares of National banks 
located within said State, subject to the restriction that the taxation 
shall not be at a greater rate than is assessed upon other moneyed 
capital in the hands of individual citizens of such State.”

An act of Assembly of Pennsylvania, of March 31st, 1870, 
with a view of giving effect to this act of Congress, further 
enacts:f

“All the shares of National banks, located within this State, 
shall be taxable for State purposes at the rate of three mills per 
annum, upon the assessed value thereof, and for county, school, 
municipal, and local purposes, at the same rate as now is or may 
hereafter be assessed and imposed upon other moneyed capital in the 
hands of individual citizens of this State.”

This act gives an appeal to the Auditor-General, whois 
authorized by the act to correct any errors in the assess-
ment.
4+^n°^ei* aC* Assembly of Pennsylvania, one of April 

,1868,1 enacts that Cumberland County, in which county 
e ^own °f Carlisle is situated, enacts additionally:

* 1? 8,tat at Large, 34. f Pamphlet Laws. 1870, p. 42.
t lb. 1868, p. 61.
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Argument for the stockholder.

“All mortgages, judgments, recognizances, and moneys owing 
upon articles of agreement for the sale of real estate, shall be 
exempt from taxation except for State purposes,” &c.

In this state of legislation, Federal and State, Hepburn, a 
citizen of Pennsylvania, residing at the borough of Carlisle, 
in Cumberland County, in the said State, owned four hun-
dred and sixty shares of stock in the First National Bank 
of Carlisle, the par value of which was $100 a share.

This stock was assessed for county, school, and borough 
tax by the bank assessor, appointed under an act of Assem-
bly of Pennsylvania, approved April 12th, 1870 at the value 
of $150 per share.

On amicable suit brought by the school directors to test 
their right to collect the school tax, the Supreme Court of 
Pennsylvania adjudged that they had such a right; and, to 
reverse that judgment, Hepburn brought this writ of error.

Mr. Joseph Casey, for the plaintiff in error:
1. There does not seem to be room for doubt that “ mon-

eyed capital in the hands of individual citizens ”—the term 
used in the act of Congress of 1868 and in the act of Penn-
sylvania of 1870—means private investments other than in 
stocks or securities. It refers doubtless to loans upon bond 
and mortgage; loans upon collaterals whether real or per-
sonal, and to other loans made in the various modes in 
which individuals invest their capital upon interest other 
than in corporation stocks and public securities.

But by the act of Pennsylvania of April 4th, 1868, this 
“other moneyed capital in the hands of individuals” re-
siding in Cumberland County (in which is the borough of 
Carlisle), where this bank whose shares are taxed is located 
and where Hepburn resides, was not subject to taxation 
for school purposes. Does not, then, this National bank 
stock come directly within the express restriction of the 
act of Congress of February 10th, 1868 ? Did not the tax-
ation made in this case unfairly and unjustly discriminate 
against it ?

2. But if we are mistaken in this, wS say next that the
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assessment should have valued the stock at its par value, 
and not at a value above it.

The tax assessed upon “ other moneyed capital in the 
hands of individuals” by'the State of Pennsylvania is upon 
the par or nominal value of such capital. If money be at 
interest on bond or mortgage, at three, four, five, or six per 
cent, interest per annum, the tax of three mills on the dollar 
is the same in each case.

Yet the securities would have quite different market 
values. Coeteris paribus, the first three would be below par, 
the last at or perhaps above it. So, too, when the rate of 
interest is full, it is the same, too, whether the security be 
a first mortgage of the highest class—such as would sell in 
the market above par—or a second mortgage of inferior 
grade, which could not be sold but at a large discount. 
There is, in short, no provision in the laws of the State for 
any assessment of the market value of such securities. They 
are taken at the value indicated on their face and taxed ac-
cordingly.

In valuing these shares at fifty per cent, above par the 
tax is made fifty per cent, greater than on “ other moneyed 
capital in the hands of individuals.”*

Messrs. J. M. Carlisle and J. D. McPherson, contra.

The CHIEF JUSTICE delivered the opinion of the court.

e most important question presented by the assignment 
J errors is, whether shares of stock in a National bank can 
©valued for taxation by the State in which the bank is 

^ocated, at an amount exceeding their par value. It is cer- 
a n ^at they cannot be taxed at a greater rate than is 

essed up°n other moneyed capital in the hands of indi- 
f £ C1^zens °T the State. Such is the express provision 

oi the act of Congress.
It is contended that the term “ moneyed capital,” as here

lb. 45Q°Pn V' -The Commissioners, 4 Wallace, 244; Bradley v. The People, 
’ pinion of Miller, National Bank v. Commonwealth, 9 Id. 360.
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used, signifies money put out at interest, and that as such 
capital is not taxed upon more than its par or nominal 
value, the par value of these shares is their maximum tax-
able value.

We cannot concede that money at interest is the only 
moneyed capital included in that term as here used by Con-
gress. The words are “ other moneyed capital.” That cer-
tainly makes stock in these banks moneyed capital, and 
would seem to indicate that other investments in stocks and 
securities might be included in that descriptive term.

But even if it were true that these shares can only be 
taxed as money at interest is, the result contended for would 
not necessarily follow. The money invested in a bank is 
not money put out at interest. The money of the bank is 
so put out and the share of the shareholder represents his 
proportion of that money. What the amount of this share 
is, must, in some form, be ascertained in order to determine 
its taxable value. If the nominal or par value of the stock 
necessarily indicated this amount, there might be some pro-
priety in making that the taxable value; but, as all know, 
such is not the case. The available moneyed capital belong-
ing to a bank may be diminished by losses or increased by 
accumulated profits. Therefore some plan must be devised 
to ascertain what amount of money at interest is actually 
represented by a share of stock. The State of Pennsylvania 
has provided that this may be done by an official appraise-
ment, taking care to prevent abuses by declaring that such 
appraisement shall not be higher than the current market 
value of the stock at the place where the bank is located, 
and by giving an appeal to the Auditor-General, who is au-
thorized to inquire into the value and correct any errors 
that may appear. There certainly is no apparent injustice 
in this. It is not the amount of money invested which is 
wanted for taxation, but the amount of moneyed capital 
which the investment represents for the time being.

If the value set upon the share does not exceed this 
amount it will not be assessed at a greater rate than other 
money at interest. Other plans may be devised to accom-
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plish the same end, but it is sufficient for the purposes of 
this case that this plan is not unreasonable. If a share-
holder is not satisfied with the original appraisement, all he 
has to do is to appeal to the Auditor-General, make known 
to him the actual condition of the affairs of the bank, and 
have the error if any exists corrected. Hepburn did not see 
fit to avail himself of this right which he had. He preferred 
to rest upon his supposed right, under the act of Congress, 
to limit the power of assessment to the par value. This 
right, we think, he did not have.

It is next insisted that no municipal or school taxes could 
be assessed upon the shares of the First National Bank of 
Carlisle, a National bank located within the borough of 
Carlisle, because by the laws of Pennsylvania, as is claimed, 
other moneyed capital in the hands of individual citizens at 
that place is exempt from such taxation.

In support of this claim it is shown that all mortgages, 
judgments, recognizances, and moneys owing upon articles 
of agreement for the sale of real estate are exempt from 
taxation in that borough except for State purposes. This is 
a partial exemption only. It was evidently intended to pre-
vent a double burden by the taxation both of property and 
debts secured upon it. Necessarily there may be other 
moneyed capital in the locality than such as is exempt. If 
there is, moneyed capital, as such, is not exempt. Some 
part of it only is. It could not have been the intention of 
Congress to exempt bank shares from taxation because some 
moneyed capital was exempt. Certainly there is no pre-
sumption in favor of such an intention. To have effect it 
must be manifest. The affirmative of the proposition rests 
upon him who asserts it. In this case it has not been made 
to appear.

Judg ment  affir med .
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