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alien, who has the whole legal estate in himself. At law, he is the real pro-
prietor, and he represents himself, and sues in his own right. But in this case, 
the corporate name represents persons who are members of the corporation.

If the constitution would authorize congress to give the courts of the 
Union jurisdiction in this case, in consequence of the character of the mem-
bers of the corporation, then the judicial act ought to be construed to give 
it. For the term citizen ought to be understood, as it is used in the consti-
tution, and as it is used in other laws. That is, to describe the real per-
sons who come into court, in this case, under their corporate name.

That corporations composed of citizens are considered by the legislature 
as citizens, under certain circumstances, is to be strongly inferred from the 
registering act. It never could be intended, that an American registered 
vessel, abandoned to an insurance company composed of citizens, should lose 
her character as an American vessel; and yet this would be the consequence 
of declaring that the members of the corporation were, to every intent and 
purpose, out of view, and merged in the corporation.

The court feels itself authorized by the case in 12 Mod., on a question of 
*a?i jurisdiction, to look to *the  character of the individuals who compose

J the corporation, and they think that the precedents of this court, 
though they were not decisions on argument, ought not to be absolutely 
disregarded.

If a corporation may sue in the courts of the Union, the court is of 
opinion, that the averment in this case is sufficient. Being authorized to 
sue in their corporate name, they could make the averment, and it must ap-
ply to the plaintiffs as individuals, because it could not be true as applied 
to the corporation.

Judgment reversed ; plea in abatement 
overruled, and cause remanded.

Judge Living st on , having an interest in the question, gave no opinion.

Matt hew s  v . Zane ’s Lessee.
Sales of public lands.

The lands included within the Zaneville district, by the act of the 3d March 1803, could not, after 
that date, be sold at the Marietta land-office.1

Error  to the Supreme Court of the state of Ohio for the county of 
Muskingum, in an action of ejectment brought by Zane’s Lessee against 
Matthews, in which both parties claimed title under the laws of the U nited 
States. The question of jurisdiction in this case was settled at last term. 
(4 Cr. 382.)

The remaining question was, whether the plaintiff in error, or the de-
fendant, had the title to the west fraction of section No. 15, in township 
No. 12, in range No. 13, in the state of Ohio. This question arose upon a 
special verdict, which stated the following facts :
*qo-i On the 7th of February 1804, the office of receiver of *public

J moneys at Marietta then being vacant, Matthews applied to the regis-
ter of the land-office at Marietta, for the purchase of that fraction, who

1 Re-affirmed in 7 Wheat. 164.
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received the application, and gave Matthews a certificate thereof. On the 
26th of March 1804, a register and receiver were appointed for the Zane- 
ville district, and also a receiver of public moneys for the Marietta district, 
who commenced the duties of his office on the first of May, in that year. 
After the 12 th of May, in the same year, Matthews purchased the land at 
the Marietta land-office, by making such payments, and receiving such cer-
tificates, as are prescribed by law. On the 21st of May 1804, the land-office 
was first opened at Zaneville, and the sales of land commenced therein. On 
the 17th of the same May, a schedule was forwarded from the surveyor-
general, purporting to be a complete list of the lands lying within the Zane-
ville district, which had been before sold at the Marietta land-office, and in 
which the land in controversy was not included.

Subsequently to the passage of the law for the erection of the Zaneville 
district, and prior to the time when the office of receiver of public moneys 
for the Marietta district became vacant, two entries were made in the Mari-
etta land-office, of land lying within the Zaneville district, which entries and 
sales were acknowledged as good and valid by the government of the United 
States, who considered Matthews’s entry as void, and the secretary of the 
treasury had directed his purchase-money to be repaid to him. The two 
tracts, the sales of which were confirmed by the government of the United 
States, were in the surveyor-general’s schedule returned as sold at Marietta ; 
but the land in controversy was not included in that schedule, because 
*the register of the land-office at Marietta had not made his return, as r* 
by law directed, to the surveyor-general, who had no guide by which *-  
to make out the schedule, but the returns of the register. The officers of 
the Zaneville land-office were directed by the secretary of the treasury to 
receive the schedule as the only evidence of what land had been sold at 
Marietta.

On the 26th of May 1804, Zane purchased, at the Zaneville land-office, 
the land in controversy, by making such payments, and receiving such a 
certificate as by law are prescribed, at which time, Matthews produced his 
certificate from the register of the Marietta land-office, and gave notice of 
his having purchased the same land. Zane’s purchase was confirmed by the 
secretary of the treasury.

P. P. Key, for the plaintiff in error, contended, 1. That the purchase 
made by Matthews was legal and valid : and 2. That the defendant in error 
was not entitled to recover. That this subject maybe distinctly understood, 
it may be necessary concisely to state the land system of the United States.

In 1785, the old congress passed an ordinance for the survey and sale of 
public lands in the north-western territory. Seven ranges of townships were 
laid off, and sales made at New York, to a considerable extent. The Indian 
wars that soon followed, closed the sales. But after General Wayne’s treaty 
at Greenville, in 1795, congress took up the subject again, and in May 1796^ 
passed an act for appointing a surveyor-general, and directing surveys and 
sales. (1 U. S. Stat. 464.) These surveys could not be completed until the 
end of the year 1799. The act *of  the 10th of May 1800 (2 U. S. 
Stat. 73), established the present system, by which four land-offices L 
were to be opened, viz., at Cincinnati, Chilicothe, Marietta and Steubenville. 
That at Marietta was for the lands lying east of the sixteenth range of town-
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ships, south of the military lands, and south of a line drawn due west from 
the north-west corner of the first township of the second range to the mili-
tary lands. A register of the land-office, and a receiver of public moneys, 
was to be appointed for each of the offices. A person wishing to purchase 
any of the lands was to pay to the treasurer of the United States, or the 
receiver of public moneys, one-twentieth part of the purchase-money, besides 
certain fees, and take his receipt therefor, which he was to carry to the regis-
ter, who was to enter his application in a book, stating the date of the ap-
plication, the date of the receipt, and the number of the section, or half 
section, township and range applied for. No lands were to be sold at less 
than two dollars an acre, one-fourth, including the one-twentieth, in forty 
days, one-fourth in two years, one-fourth in three years, and the residue in 
four years, with interest. A discount of eight per cent, per annum was to 
be allowed for prompt payment. Upon payment of the whole purchase-
money, a patent was to be issued by the president of the United States.

Thus stood the land system, and the mode of purchasing and acquiring 
title, until congress, desirous of bringing more lands into the market, passed 
an act, on the 3d of March 1803 (2 U. S. Stat. 236), by the 6th section of 
which, a new district was created called the Zaneville district, which cov-
ered part of the lands in Marietta district, and among others, the lands in 
controversy, and certain lands in the military tract which had not been sur-
veyed. This act did not prescribe the time when the land-office should be 
opened at Zaneville, nor when the officers should be appointed.

The first question which presents itself under this law is, did it prevent a 
* _ continuance of sales at Marietta, *of  the lands which had been sur-

-* veyed in that district, and now included in the Zaneville district ? 
We contend, it did not.

All these laws are to be construed together as forming one system. The 
two great principles of the system are,, settlement of the western frontier, 
and revenue to be derived from the sales of the lands. The importance of 
the first, and the policy of settling the western frontier, are too obvious for 
illustration. It has been an object of anxiety at all times, from the first 
organization of the Union. As an object of revenue, it has been the inces-
sant subject of attention, and of primary importance. The proceeds of the 
sales were, in 1790, assigned to the sinking fund. With a view to facilitate 
sales, the lands have been divided into sections and half sections. Discounts 
and abatement of interest have been allowed on prompt payment. The 
sale of the western lands, therefore, being a leading object of national 
policy, it is to be presumed, that they were not to cease, unless by positive 
law.

There is nothing in the act creating the Zaneville district to prevent a 
sale at Marietta, before the Zaneville office should be opened. There is 
nothing repugnant to such a construction. Both acts may so far stand to-
gether, and be consistent with each other and with the general policy of the 
United States. The 5th and 6th sections of the act of 1803, taken together, 
show that a previous survey was to be made of the unappropriated military 
lands which were to form a part of the Zaneville district, before the sales 
could commence there.

*The 4th section of the act of 1800, gave full powers to the Ma-
J rietta land-office to sell all the lands within that district. This power 
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exists, until destroyed, and cannot be repealed by doubtful implication, 
against the great national policy and the scope of the laws. It was well 
understood, that the Zaneville land-office could not be opened, until a survey 
should be made. Officers were to be appointed ; and none were appointed 
until a year after, because they could not act until the surveys should be 
completed, and the lands ready for sale. This shows what construction the 
executive gave to the law. The surveyor-general also returned a list of 
sales made at Marietta, up to the 17th of May 1804. All the sales upon 
that list have been confirmed by the treasury.

In the course of the year 1803, a survey was made, and congress, by the 
act of the 26th of March 1804, § 12 (2 U. S. Stat. 281) opened the Zaneville 
land-office, on the 21st of May 1804, and directed the sales to commence 
there on that day. Is it a reasonable construction, to contend that 700,000 
acres should be locked up from market for a whole year, when every act of 
the government demonstrated their anxiety to make sales? The act of 1803 
described limits within which an office was erected for future sales, but the 
opening of that office and proceeding to sell was to be settled by a future 
law. This was done, and the office directed to go into operation on the 21st 
of May 1804. Until that period, the office at Marietta might proceed to sell.

This construction derives weight from an analogous case, a case also of 
revenue. Suppose, a district, for the collection of duties, divided, r*gg  
*and a new port of entry established, and a collector to be appointed, 
would this put a stop to the entry and collection at the first port, until the 
second office was opened for business ?

If Matthews’s purchase had been inserted in the surveyor-general’s sched-
ule, it would have been confirmed by the treasury, for the same reason that 
the two other similar sales were confirmed. The reason why it was not 
upon that schedule, was the neglect of the register. Shall the neglect or 
omission of his duty by an officer of the United States prejudice the claim 
of an innocent purchaser ? The schedule of the surveyor-general was not 
the only admissible evidence of sales at the Marietta office. There was no 
statute, nor any principle of law, which made it such. It was a matter in 
pais, which might be proved by any kind of legal evidence. The register’s 
certificate which Matthews produced at the Zaneville office, at the time and 
place of sale to Zane, was the very best evidence which could then be re-
quired ; and it ought to have been respected. Zane purchased with a full 
knowledge of Matthews’s title.

Harper, contra, contended, that the authority to sell at Zaneville was 
inconsistent with the authority to sell at Marietta ; and that, consequently, 
the latter was revoked by the former. When the act of March 3d, 1803, 
directed that these lands should be offered for sale at Zaneville, they could 
no longer be sold elsewhere. The act provides for the appointment of offi-
cers to sell. Congress had only to create the office. The president was to 
appoint the officers, under the general authority given to him by the consti-
tution. If the president did not appoint, that did not prevent the effect of 
the act. The president cannot dispense with the law, nor suspend its oper-
ations.

The act of the 26th of March 1804 (2 U. S. Stat. 281), *directs  
positively that the lands shall be offered for sale at Zaneville, on the [*99
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third Monday of May. No quarter sections or fractions of sections of this 
land could be sold elsewhere. This act of the 26th of March 1804, first 
gave the power to sell the fractions of sections separately. It could not be 
done at Marietta, until the 14th of May 1804, yet Matthews’s purchase was 
on the 12th, so that even if this land could have been sold at Marietta at all, 
it could not, on the 12th of May, have been sold separately from a section ; 
nor could have been sold, until it had first been offered at public auction.

P. P. Key, in reply.—The purchase of this fraction was with a whole 
section, and therefore, the fact does not support the argument on the other 
side.

The only questions are, whether the authority to sell these lands at the 
Marietta office ceased, before the Zaneville office was opened ? and whether 
the neglect of the register to make a return of this sale to the surveyor-
general, shall prejudice the claim of the plaintiff in error ?

February 16th, 1809. Mars ha ll , Ch. J., stated the opinion of the court 
to be, that the decision of the court below was correct ; that the erection of 
the Zaneville district suspended the power of sale in the Marietta district.

Judgment affirmed.

*100j *H odg son  v . Marin e  Insu ran ce  Comp any  of  Alex an dri a .

Marine insurance.—Pleading in action on policy.

A general policy, insuring every person having an interest in the thing insured, and containing no 
warranty that the property is neutral, covers belligerent as well as neutral property.

In an action of covenant on a policy, it is no defence, to say that the premium has not been paid, 
but is enjoined by a court of chancery.

A misrepresentation, not averred to be material, is no bar to an action on a policy. A misrepre-
sentation, to have that effect, must be material to the risk of the voyage.1

It is not necessary, in an action of covenant on a policy, that the declaration should aver that the 
plaintiff had abandoned to the underwriters.

Hodgson v. Marine Insurance Co., 1 Or. C. C. 460, reversed.

Erro r  to the Circuit Court of the district of Columbia, in an action of 
covenant, upon a sealed policy, whereby the Marine Insurance Company of 
Alexandria, in consideration of seventeen and a half per cent, premium paid 
by the plaintiff, Hodgson, for “ George F. Straas and others, of Richmond,” 
covenanted with the plaintiff, for the said “ George F. Straas and others, of 
Richmond, as well in his own name as for and in the name and names of all 
and every other person and persons to whom the same did, might or should 
appertain, in part or in all,” to insure $8000 on the brig Hope, “ a prize ves-
sel,” lost or not lost, at and from her last port of lading in St. Domingo, to 
a port of discharge in the Chesapeake. The vessel was valued in the policy 
at $10,000. The declaration averred the vessel to be of that value, and 
that in prosecution of the voyage insured, she was seized by certain British 
vessels and carried into Jamaica, where she was libelled, condemned and 
sold, whereby she was totally lost. In one count of the declaration, the

1 See Straas v. Marine Ins. Co., 1 Or. C. C. 
343, for another suit on the same policy. And 
see Alsop v. Commercial Ins. Co., 1 Sumn. 451;
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Mercantile Ins. Co. v. Folsom, 18 Wall. 237; 
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tual Ins. Co., 8 Bosw. 530.
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