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Joh n  & Jame s  Tuck er  v . Oxley , assignee of T. Moor e , a bankrupt.

Bankruptcy.
Under the bankrupt law of the United States, a joint debt may be set off against the separate 

claim of the assignee of one of the partners. But such set-off could not have been made at 
law, independent of the bankrupt act.1

A joint debt may be proved under a separate commission, and a full dividend received. It is 
equity alone which can restrain the joint creditor from receiving his full dividend, until the 
joint effects are exhausted.

Oxley v. Tucker, 1 Cr. C. C. 419, reversed.

Error  to the Circuit Court of the district of Columbia, sitting at Alex-
andria, in an action of assumpsit, for goods sold and delivered, brought by 
Oxley, *assignee  of Thomas Moore, a bankrupt, against the plaintiffs r# 
in error. Upon the general issue, the jury found a verdict for the *-  
plaintiff below for $143.33, subject to the opinion of the court upon the fol-
lowing case :

Thomas Moore, the bankrupt, carried on the trade and business of a 
vendue-master, in copartnership with one Henry Moore, which copartnership 
was, on the 31st of March 1802, dissolved, on the terms that Thomas Moore 
should collect the balances due to, and pay the debts due from, the joint 
concern, so far as the joint property would extend. Thomas Moore carried 
on the trade and business of a vendue-master on his separate account, from 
that time until the 2d of September following, when he became bankrupt, 
and a commission being duly awarded and issued against him, he was duly 
declared a bankrupt, according to the laws of the United States then in force 
concerning bankrupts; under which, the plaintiff was duly appointed 
assignee.

While Henry and Thomas Moore carried on the business of vendue-
master in partnership, they became jointly indebted to the defendants, John 
& James Tucker, in the sum of $106.49, being the balance of account due to 
the defendants, for their goods sold by H. & T. Moore, at vendue. After 
the dissolution of the partnership, and while Thomas Moore carried on busi-
ness on his separate account, the defendants, the Tuckers, at different times, 
from the 19th of April to the 22d of July 1802, knowing that the partner-
ship was dissolved, and that Thomas Moore carried on business on his sepa-
rate account, purchased of him at vendue, goods to the amount of $113.12, 
which goods were charged to the defendants, the Tuckers, in the separate 
books of Thomas Moore, without credit being given to the defendants for 
the joint debt due to them from Henry & Thomas Moore. Thomas Moore 
being examined as a witness, proved, that he intended, at the time of selling 
the goods to the defendants, to give them credit for the joint debt due to 
them from Henry *&  Thomas Moore, but nothing was said or agreed r* 
on the subject, between him and the defendants, nor was any such L 
credit ever given, before his bankruptcy. This action was brought for the 
price of the goods so sold and delivered by Thomas Moore in his separate

1 See Murrill v. Neill, 8 How. 414 ; Gray v.
Rollo, 18 Wall. 629. In Hitchcock v. Rollo, 3
Biss. 287, Judge Drummo nd  says, this case was
ruled under the peculiar wording of the bank-
rupt law of 1800, and seems to be an excep-

tional one. It is very doubtful, whether it
would be proper under the act of 1867, which
contains provisions as to the joi ti distribution
of the joint and separate estate of partners,
not in the former statute.
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capacity. If the court should he of opinion, upon the case stated, that the 
defendants are entitled to have the joint debt due to them by Henry & 
Thomas Moore deducted from the sum claimed in this action, the verdict 
was to be reduced to $16.63, and judgment to be entered accordingly.

The opinion of the court below being, that the joint debt could not be 
set off against the separate claim of the bankrupt, judgment was rendered 
for the plaintiff for the larger sum ; whereupon, the defendants brought a 
writ of error.

C. Simms, for the plaintiff in error.—All contracts with partners are 
joint and several; and every partner is liable to pay the whole. In what 
proportion the others are to contribute, is a matter merely among them-
selves. The plaintiff may bring his action at law against any one of the 
partners, and can only be compelled, by plea in abatement, to join them all. 
5 Burr. 2613 ; 1 Esp. 117.

By the 42d section of the bankrupt law (2 U. S. Stat. 33), it is declared, 
that where there hath been mutual credit given by the bankrupt and any 
Other person, or mutual debts between them, the assignee shall state the 
account between them, and one debt shall be set off against the other, and 
the balance of such account, after such set-off, and no more, shall be claimed 
or paid on either side respectively.

Lord Chancellor Hardw icke , in Edwards’s Case, 1 Atk. 100, doubted 
whether, under the statute relating to mutual debts, a debt due from A. to
B. could be set off against a debt due from B. to A. and C. In that case,
C. was not in any manner liable to B. for the debt due from A. to B. 
*qh-| But  in the present case, Thomas Moore was liable to the Tuck-*

-* ers for the debt due to them from Henry & Thomas Moore, and the 
Tuckers might have compelled payment from Thomas alone.

The clause in the act of parliament, 5 Geo. II., relating to mutual cred-
its, and which is the same as the 42d section of our bankrupt law, has 
received a very liberal construction. A& parte Deeze, 1 Atk. 228 ; Exparte 
Charles Prescot, Ibid. 230.

By the 34th section of the bankrupt law, it appears, that a partnership 
debt may be proved on a separate commission against one of the partners. 
By that section, it is declared, that the « bankrupt shall be discharged from 
all debts by him due or owing, at the time he became bankrupt, and all 
which were or might have been proved under the commission with this 
proviso, “ that no such discharge of a bankrupt shall release or discharge 
any person who was a partner with such bankrupt, at the time he became 
bankrupt, or who was then jointly held or bound with such bankrupt, for 
the same debt or debts from which such bankrupt was discharged as afore-
said.”

And it may be laid down as a general rule, that a debtor of a bankrupt 
may be allowed to set off any debt due from the bankrupt which he could 
have proved under the commission. Coop. B. L. 247.

Jones, contra.—The debt for which this action was brought against the 
Tuckers, was contracted long after the dissolution of the partnership of 
Henry & Thomas Moore. It was, and yet stands, charged against them on 
the separate books of Thomas Moore. It is neither a mutual debt, nor a 
mutual credit. They are claims in different rights.
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It is a general principle, in cases of bankruptcy, that the joint funds are 
to be applied to the discharge of the joint debts, and the separate funds to 
the discharge *of  the separate debts. The separate creditors can rJ!. 
only come upon the joint fund, for their debtor’s share of the sur- *■  
plus, after paying the joint creditors ; and the joint creditors can only come 
upon the separate fund, for the surplus, after payment of the separate 
creditors. A joint creditor can only prove under the separate commission, 
for the chance of that surplus, and to assent to or dissent from the allow-
ance of the certificate. Cooke’s B. L. (4th edit.) 237, 244, 250 ; Ex,parte, 
Elton, 3 Ves. jr. 238; Ex parte Abell, 4 Ibid. 837.

There is no statute in Virginia which authorizes set-off. The question 
depends entirely upon the 42d section of the bankrupt law of the United 
States, which is precisely like the 28th section of the act of parliament of 
5 Geo. II., c. 30. Cooke’s B. L. 541, 544. It is clear, that the separate 
creditors cannot come upon the joint fund, until all the joint creditors are 
paid; it is unreasonable, that the joint creditors should take the whole 
separate estate, without looking at all to the joint estate. In the present 
case, it is not stated, that the joint funds were exhausted. It does not; 
appear, but that the other partner is solvent. The assignee of Thomas 
Moore cannot collect the debts due to Thomas & Henry Moore, and it is 
inequitable, that he should be obliged to pay their debts.

In order to be set off under the bankrupt law, it must be a plain mutual 
credit. Cooke’s B. L. 568. If due in different rights, it cannot be set off, 
A separate claim against one partner cannot be set off against a joint 
demand. Scott v. Trent, 1 Wash. 77.

Simms, in reply.—The defendants below might have proved their debt 
under the commission against Thomas Moore. The 34th section of the 
bankrupt law provides, *that  a discharge under a commission against 
one partner shall not discharge the other partner ; which provision *-  3 
would be wholly unnecessary, if a joint debt could not be proved under that 
commission.

It is true, that there is no statute in Virginia authorizing set-off ; but 
under the equity of the statute respecting the action of debt by the as-
signees of promissory notes and bonds, set-off has been allowed in that 
state.

But the assignee of T. Moore, if he had an equitable right to the joint 
debts, might bring an action in the joint name, and a court of law would, 
protect his equity.

Livi ngs ton , J.—I do not recollect any particular authority, but I have 
always considered it as one of the clearest principles of law, that a joint 
debt cannot, at law, be set off against a separate claim.

February 15th, 1809. Mars hal l , Ch. J., delivered the opinion of the 
court, as follows:—In this case, the plaintiffs in error, who were defend-
ants in the circuit court, claimed to set off against a debt due from them 
to Thomas Moore, the bankrupt, a debt previously due to them from the 
firm of H. & T. Moore, which firm was dissolved, and the partnership fund 
had passed to T. Moore. This set-off was not allowed ; and its rejection is 
the error alleged in the proceedings of the circuit court.
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At law, independent of the statute of bankruptcy, the court is of opin-
ion, that this discount could not have been made in a suit instituted by 
Thomas Moore against the Tuckers ; and if the words of the act of con-
gress allowing set-off in the case of mutual debts and credits, were to be ex-
pounded without regard to the provisions of that act in other respects, it is 
probable, that they would not be extended beyond that technical operation, 
*401 has been *allowed  the term “ mutual debts,” in ordinary

J cases. But the bankrupt law changes essentially the relative situa-
tion of the parties ; and the provisions making that change are thought, by 
a majority of the court, to have a material influence on the words of the 42d 
section of the act, which provide for the case of mutual debts and credits.

It is the opinion of the court, that this is a debt, which might have been 
proved under the 6th section of the act. It is a debt, which, by a suit 
against both the partners, might have been recovered against either of them, 
and either might have been compelled to pay the whole. Although due 
from the company, yet it is also due from each member of the company ; 
and the claim of the creditor for its satisfaction extended, previous to the 
act of bankruptcy, to the whole property of each member of the firm, as 
well as to the joint property of the firm. It would be certainly impairing 
that claim to apply, by the operation of law, the whole particular fund to 
other creditors, who, at the time of the bankruptcy, had not a better legal 
claim on that fund than the Tuckers, without allowing them to participate 
in it. The court, therefore, would be much inclined to consider the cred-
itors of the partnership as having a right, under the general description of 
creditors of the bankrupt, to prove their debts before the commissioners. 
But all doubt on this subject seems to be removed by the proviso to the 
34th section. That section declares, that the bankrupt shall be discharged 
from all debts which were due from him at the date of the bankruptcy, and 
all which were or might have been proved under the said commission, “ pro-
vided, that no such discharge of a bankrupt shall release or discharge any 
person, who was a partner with such bankrupt, at the time he or she became 
bankrupt, or who was then jointly held or bound with such bankrupt, for the 
same debt or debts, from which such bankrupt was discharged as aforesaid.”

Thomas Moore, then, is discharged from the debt due from Henry & 
Thomas Moore to the Tuckers ; and if he is discharged therefrom, it would 
# seem to *be  an infraction of their pre-existing rights, not to allow

-* them a share of his property. It is deemed by the court material, 
in the construction of this statute, that, as the proviso shows the joint 
creditors to be within the description of the terms creditors of the bankrupt, 
so as to enable them to prove their debts under the commission, they are, 
of necessity, comprehended within the same terms, in those sections which 
direct to whom the dividends are to be made. The words of the 29th and 
30th sections are imperative. They command the commissioners to divide 
the estate of the bankrupt among such of his creditors as shall have made 
due proof of their debts, in proportion to the amount of their claims. Con-
sequently, every creditoi’ who proves his debt is entitled to a dividend.

But, although the creditors of H. & T. Moore might have proved their 
debt before the commissioners, and have received a dividend out of the 
estate of the bankrupt, it may be contended, that, having failed to do so, 
they are not entitled to set off their whole claim.
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The 42d section of the act directs, that where it shall appear to the com-
missioners, that there hath been mutual credit given by the bankrupt and 
any other person, or mutual debts between them, at any time before such 
person became bankrupt, the assignee or assignees of the estate shall state 
the account between them, and one debt may be set off against the other ; 
and what shall appear to be due on either side, on the balance of such ac-
count, after such set-off, and no more, shall be claimed or paid on either 
side, respectively.

The term “ debt,” as used in this section, is fairly to be construed to 
mean any debt for which the act provides. A debt which may be proved 
before the commissioners, and to the owner of which a dividend must be 
paid, is a debt in the sense of the term as used in this section.

*Were this doubtful, it cannot be denied, that the advantage given r<e 
by the section is reciprocal, and in any case where the set-off would L 
be allowed, if the balance was against the bankrupt, it must be allowed, if 
in his favor. It has already been stated, that the Tuckers might have 
proved their claim before the commissioners. Can it be doubted, that the 
whole of the debt due to the bankrupt would, under this section, have been 
deducted from that claim? We think, it cannot be doubted. Then, the 
terms applying alike to each party, the debt due to the Tuckers must be set 
off from that which they owe the bankrupt.

If the “ assignee of the estate ought to have stated the account,” and 
have only claimed the balance, his omitting so to do cannot enlarge his 
rights ; he can only recover what he ought to have claimed. This, which 
seems to be the naked law of the case, is not unreasonable. It is fair to 
conclude, that the Tuckers forbore to recover the money due to them from 
H. & T. Moore, in consideration of their dealings with T. Moore, after he 
traded on his separate account.

This exposition of the bankrupt act appears to the court to conform to 
that which is given in England. As the bankrupt law of the United States, 
so far as respects this case, is almost, if not completely, copied from that of 
England, the decisions which have been made on that law, by the English 
judges, may be considered as having been adopted with the text they ex-
pounded.

In England, it has never been doubted, that a man, having a claim on 
two persons, might become a petitioning creditor for the bankruptcy of one 
of them. Such petitioning creditor has always been admitted to prove his 
debt before the commissioners, and to receive his dividends, in proportion, 
with the other creditors. He is, then, in contemplation of the act, a creditor 
of the bankrupt; and consequently, all the *provisions  of the act r* . „ 
apply to him, as to other creditors. This would seem to prove that, L 
under the legal operation of the act, a creditor of a firm, of which the bank-
rupt was one, and a creditor of the bankrupt singly, were equally creditors 
of the bankrupt, in contemplation of the law, and were construed to come 
equally within the meaning of the term, as used in the act. If this position 
be correct, the rules which we find laid down by the chancellor, for marshal-
ling the respective funds, are to be considered merely as equitable restraints 
on the legal rights of parties, obliging them to exercise those rights in such 
manner as not to do injustice to others. This is the peculiar province of a 
court of chancery. It is the same, in principle, with the common case of
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marshalling assets, where specialty creditors, who have a right to satisfac-
tion out of lands, exhaust the personal estate, to the injury of simple-contract 
creditors.

It is undoubtedly unjust, that the Tuckers, having a claim on H. & T. 
Moore, and being able to obtain payment from H. Moore, should satisfy that 
claim entirely out of the separate estate of T. Moore, to the exclusion of 
other creditors, who had no resort to Henry ; and it is probable, that a court 
of chancery might restrain this use of his legal rights within equitable limits. 
But suppose H. Moore, also, to be a bankrupt ; or to be insolvent, and un-
able to pay the debt; would it not be equally unjust, to apply the estate of 
each individual to the discharge of the several debts, to the entire exclusion 
of their joint creditors, who, previous to their bankruptcy, had a legal and 
equitable right to satisfaction out of the separate estate of each ?

Mr. Cooke has made a very good collection of the decisions in England, 
on this question. It will be found, that a creditor of the partnership was 
first permitted, by consent, to prove his debt before the commissioners of the 
individual bankrupt, and to receive dividends from the separate fund. It 
*441 was afterwards decided by the chancellor, that he had a right *so  to

J do : and in conformity with this decision, was the regular course of 
the court, until the year 1796. During this time, however, the chancellor, 
sitting as chancellor, on a bill suggesting equitable considerations for re-
straining the order he had made, was accustomed to enjoin the dividends 
which he had ordered, sitting in bankruptcy. This would seem to prove 
that, at law, the creditor of the partnership had a right to his dividends 
from the separate fund, but that equity would compel him first to exhaust 
the joint fund.

In 1796, this whole subject was reviewed in the case Ex parte Elton, 
reported in 3 Ves. jr. 238. This case has been considered as overruling 
former decisions ; but, in the opinion of the court, it confirms the principle 
already stated. After stating his objection to the prevailing practice, 
because each order carried in its bosom a suit in chancery, the chancellor 
took time to consider the subject ; and finally determined, that the petitioner 
should be permitted to prove his debt, and that his dividend should be set 
apart, but not paid to him, until an account should be taken of the joint fund.

It is perfectly clear, that, in this case, the chancellor, for convenience,, 
exercised, at the same time, his common law and equitable jurisdiction. In 
conformity with the uniform exposition of the act, he permitted the part-
nership creditor to prove his debt before the commissioners of the bankrupt, 
and directed the dividend to be allotted to him out of the separate fund 
and then, without the expense of a bill, exercising his equitable powers, 
he suspended the payment of this dividend, until it should be ascertained 
how much of it a court of equity would permit the creditor to receive. This 
does not negative, but affirms, the legal right of a partnership creditor to 
come on the separate fund.

It appears also to be admitted, that if the particular creditors should be 
satisfied, without exhausting the fund, the residue might be paid to the' 
* , partnership *creditors.  This seems to admit the legal right of those

J creditors to prove their debts, and to receive their dividends. It is 
equity, not law, which can postpone them. ♦

It is the opinion of a majority of the court, that the circuit court erred;
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in rendering a judgment on this special verdict for the sum of $143.33, in-
stead of the sum of $16.63 ; which was the balance, after deducting the debt 
due from H. & T. Moore to the defendants in that court. It is, therefore, 
considered by the court, that the said judgment be reversed and annulled ; 
and that judgment be rendered for the plaintiffs in the circuit court for the 
sum of $16.63, and the costs in the circuit court.

Judgment reversed.

Young  v . Ban k  of  Alexa ndri a .

Summary trial.
Suits brought by the Bank of Alexandria, upon promissory notes, made negotiable in that bank, 

are entitled to trial at the return-term of the writ.1
Bank of Alexandria v. Young, 1 Or. 0. 0. 458, affirmed.

Erro r  to the Circuit Court of the district of Columbia, sitting in Alex-
andria, in an action of debt, upon a promissory note, negotiable in the bank, 
of Alexandria, made by Young to Yeaton, and by him indorsed to the bank. 
The only question now argued was, whether the court below erred, in ruling 
the plaintiff in error into a trial at the return-term of the writ ?

The bill of exceptions set forth the capias ad respondendum issued by 
the circuit court of the district of Columbia, on the 10th of November 1807, 
returnable “ at the next court.” The defendant below was taken, on the 
12th of November. The next court was holden, by law, on the 4th Monday 
of November 1807. *It  furthei*  stated, that the counsel for the plain- 
tiffs below, having filed his declaration at the return-term, prayed the L 
court to fix a day for the trial of the cause, during the present term, and 
also to rule the defendant to plead, at a short day, during the term, and 
offered to consent that the defendant should plead the general issue, and un-
der that plea give in evidence any special matter which he could plead 
either in bar or abatement; to which the defendant objected ; but the court 
ruled him to plead the next day, and upon the general issue being joined, 
ruled him to trial immediately.

By the general rules of practice established by the circuit court, it is or-
dered, that all process issuing from that court, except executions, be made 
returnable before the court in term-time ; and that rules be held in the 
clerk’s office, on the day after the rising of the court in each term, and on 
the same day in each month thereafter, during the vacation ; and that all 
proceedings and orders taken at the rules shall conform as- neai’ as may be 
to the rules of proceeding directed by an act of the assembly of Virginia, 
entitled “ an act reducing into one the .several acts concerning the establish-
ment, jurisdiction and powers of district courts,” and the several acts 
amending the same. By that act, which was passed December 12th, 1792, it 
is ordered, that “ one month after the plaintiff hath filed his declaration, he 
may give a rule to plead with the clerk, and if the defendant shall not plead 
accordingly, at the expiration of such rule, the plaintiff may enter judgment 
for his debt or damages and costs.” “ All rules to declare, plead, reply, 
rejoin, or for other proceedings, shall be given regularly, from month to

1 Bank of Alexandria v. Henderson, 1 Cr. C. 0. 167; Bank of Alexandria v. Davis, Id. 262. 
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