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Todd v. McClenahan, in the court of appeals of Kentucky, Sneed 859,
the court said, as the plaintiff could only sue in his own name, upon a bond
given to the governor, by virtue of the act of assembly which gives a right
of action upon such a bond to a person injured, the plaintiff ought in his
declaration to have averred himself to be a person injured ; otherwise, he
does not show a title in himself to sue.

Livinaston, J.—How does it appear, that this is an official bond, and
not a bond for a debt simply ?

Pope.——Th'e bond of a public officer upon which a suit is brought is
always a part of the record ?

Rodney, in reply.—This case is not like that of Zodd v. Mec Olenahan.
*In that case, the name of the plaintiff did not appear in the bond, r%96]
and the only fact which could give him a right to sue upon the bond * ~
was that he was a person injured. But in the present case, the plaintiffs
are the obligees of the bond, and the defendants, under their hands and
seals, have acknowledged themselves to stand indebted to the plaintiffs in
the amount of the penalty of the bond. If they would take advantage of
the condition of the bond, they must show it.

February 24th, 1809. Marsmarr, Ch. J., delivered the opinion of the
court, to the following effect :—If this case depended upon the replication,
the judgment of the court must be in favor of the defendants. It is cer-
tainly bad, inasmuch as it charges the defendants with moneys not collected.
But upon a demurrer, the judgment is to be against the party who com-
mitted the first error in pleading.

The want of oyer is a fatal defect in the plea of the defendants; and
the court cannot look at any subsequent proceeding. The plea was bad,
when pleaded. The judgment must be reversed, and the cause remanded

for further proceedings.
Judgment reversed.

*Hrpeurny & Dunpas, Plaintiffs in error, ». CoLin AvuLp, [*262
Defendant in error.

Hersury & Dunpas, appellants, 2. CoLiy AvLp, appellee.

Presumption of fact.—Specific performance.

After a long possession in severalty, a deed of partition may be presumed.?

In equity, time may be dispensed with, if it be not of the essence of the contract.?

A vendor may compel a specific execution of a contract for the sale of land, if he is able to give
a good title, at the time of the decree, although he had not a good title at the time when, by the
contract, the land ought to have oeen conveyed.?

But a court of equity will not compel a specific performance, unless the vendor can make a good
title to all the land contracted to be sold.

Tne first of these cases was a Writ of Krror to the judgment of the
Circuit Court of the district of Columbia, in an action of debt at com-

1g, p, Williams ». Miller, 6 Wend. 228. 3 Hepburnv. Dunlop, 1 Wheat. 179, and note
2 Bank of Columbia v. IHagner, 1 Pet. 455; to that case.
Taylor ». Longworth, 14 Id. 172.
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mon law, brought by Auld, agent and attorney in fact for Dunlop & Co.,
against Hepburn & Dundas, for $45,000, the penalty of the same articles
of agreement which are remted in the case of Hepburn and Dundas v. Auld,
1 Cr. 321.

The second of these cases was an appeal from a decree of the same
court, dismissing the bill in equity brought by Hepburn & Dundas against
Colin Auld, to compel him to accept the land, and pay the difference
between the agreed value of theland and the award. The questions in
the two cases being substantially the same, they were heard and argued
together.

The breaches assigned in the declaration, in the action of debt by
Auld, were, that Hepburn & Dundas did not, on the 2d of January 1800,
pay the amount of the award in cash, or bills of exchange, and did not, on
that day, assign and transfer to Auld, the contract of Graham, with full
powers, &c.

IIepbmn & Dundas pleaded a tender of the assignment of Graham’s
contract, in three different pleas, the pleadings upon w lnch ended in demur-
rers. 'lhe first raised the question whether Auld was obliged to accept a
deed of assignment, the preamble of which stated a part of the consider-
%263 ation of the assignment to be “a full acquittance and discharge *of

all the claims and demands of the said John Dunlop & Co. against
them, being made and executed by the said Colin Auld.” The other two
demurrers brought into view the title of Ilepburn & Dundas to the land
“sold to Graham.

The bill of Hepburn & Dundas alleged that the agreement by Auld to
accept an assignment of Graham’s contract towards the discharge of the
debt due from them to Dunlop & Co., and to give an acquittance and dis-
charge of that debt, and of all demands, was the indncement for them to
submit the accounts to arbitration. It also stated the acts and letters of
Auld, subsequent to the tender, to show that he considered himself bound
to accept the assignment. That on the 27th of June 1801, after recovering
judgment in ejectment against Graham’s heirs, IHepburn & Dundas ofiered
to make him a deed for the land, but he refused to accept it.

The answer of Auld denied that he was bound to accept an assignment
of Graham’s contract, which should bind him to give an acquittance and
discharge of all demands of Dunlop & Co. against Ilepburn & Dundas.
He endeavored to explain his conduct and letters subsequent to the tender,
by saying, that he was induced to do it, by the representations of Hepburn
& Dundas that it was necessary, and that; the money due to themn by Gra-
ham might be sooner recovered, or raised, by sale of the land, than by any
contest at law relative to the transaction of the 2d of January 1800. lle
denied, that he ever considered the tender as good, but was willing to
co-operate with them in bringing to an end the suit with Graham, until which
time, it would be doubtful Whtth(‘l a sutlicient title in fee-simple could be
obtained from them. Ileaverred, that the compromise made with Graham’s
heirs was without his consent, and might be set aside when they came of
age. He said, the offer of a deed on the 27th of June 1801, was after
wog47 L€ had brought suit against them *upon the award, and when it

was apparent, that their title was bad, or, at all events, doubtful.

In an amended answer, he stated, that he had requested them to exhibit
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to him their title papers, which they refused to do; and required that the
should produce them in court. He averred his belief that their title was
defective.

Hepburn & Dundas filed a supplemental bill which stated their title. It
averred possession ever since 1773, and referred to certain title papers ; they
said, that they verily believed their title to be good, and never heard a
doubt, until long after the tender of the assignment ; that as soon as the ob-
jections were made known, they took pains to remove them, and had lately
obtained deeds of confirmation from the surviving patentees. That the title
of Sarah, one of the co-devisees of John West, after her death in 1795, de-
scended upon her brothers Thomas, John and Hugh, and her sister Catha-
rine, and that John, ITugh and Catharine had lately confirmed their title,
and referred to the deeds ; and they supposed, that Thomas had passed all his
title to Sarah’s part, by a deed executed before her death.

The title which they showed in their supplemental bill was as follows,
viz : The six thousand acres were included in a patent for 51,302 acres of
land, granted, on the 15th of December 1772, by the state of Virginia, to
George Muse, Adam Stephen, Andrew Lewis, Peter Hog, John West, John
Polson and Andrew Waggoner. This tract of 51,302 acres was, in 1773,
divided between the patentees, who had occupied in severalty ever since.
One of the shares, containing 6000 acres, was allotted to John West, who
died seised thereof, and devised all his Ohio lands to be equally divided
among his children Thomas, John, Hugh, Catharine, Sarah and Francina,
excepting that Hugh was to have 1000 acres more than any of the other
children. The testator had but two tracts on the waters of the *Ohio,
viz., that of 6000 acres on the banks of the Ohio, and one of 1400 b
acres on Pokitallico creek. The devisees made a partition among them-
selves ; Francina’s 1000 acres were allotted to her out of the 1400 acres on
Pokitallico creek, and she, and those claiming under her, had ever since held
and enjoyed the same exclusively.

The tract of 6000 was divided between the others ; ITugh having 2000,
* and the other four having 1000 each. Thomas, by deed of 20th of May
1788, conveyed his 1000 acres to Hepburn & Dundas. John, by deed of
21st of February 1790, also conveyed his 1000 acres, in which deed Thomas
was a party. IIugh, also, by deed of 24th of April 1788, conveyed his 2000
acres.  Catharine intermarried with Baldwin Dade, who, with her and
Thomas West, by deed of 20th of June 1788, conveyed to Hepburn & Dun-
das her 1000 acres. Sarah intermarried with John Bronaugh, who, with her
and Thomas West, conveyed to Hepburn & Dundas her 1000 acres, by deed
of 21st of February 1790. Thomas, also, by deed of 25th of April 1788,
quit-claimed to Hepburn & Dundas the 2000 acres conveyed by Hugh. By
virtue of these deeds, Hepburn & Dundas averred, that they were seised of
the 6000 acres, and so continued seised and possessed, until the contract with
Graham.

They then proceeded to answer some objections to their title which had
been suggested by Auld. *They said, that he had objected, that the %266
original patentees were joint-tenants, and that it did not appear that L~
partition was made among them by deed. To this, they answered, first,
that after such a lapse of time, a deed ought to be presumed. And secondly,
that upon inquiry, they found that George Muse, Andrew Lewis and Peter
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Hog died before 1787 ; that Adam Stephen died since 1787, and Andrew
‘Waggoner and John Polson were still alive, who made deeds of confirma-
tion to Hepburn & Dundas. That they also obtained a like deed from the
residuary devisee of Adam Stephen.

They also stated, that Auld had objected, that the partition between the
devisees of John West, not being by deed, was not valid ; and that Fran-
cina, although she had consented to take her 1000 acres on Pokitallico creek,
might yet claim a share of the 6000 acres. To this, they answered, that a
parol partition among the devisees was valid.

They stated, that it was further objected by Auld, that Sarah Bronaugh
had never duly conveyed her 1000 acres to Hepburn & Dundas, and that she
was not privily examined, according to the laws of Virginia. To this, they
answered, that they believed, she was privily examined, but the commission
was lost or mislaid, so that they could not find it. And further, that Sarah
Bronaugh died in 1795, without issue ; and Francina, who had intermarried
with Charles Turner, died without issue, in 1796, and her husband in 1802,
by which deaths, the interest of those ladies in the 6000 acres, if any they
had, devolved upon their brothers Thomas, John and Hugh, and their sister
Catharine Dade, whereupon, Iepburn & Dundss obtained from John and
Hugh, and Baldwin Dade and Catharine Dade, deeds of confirmation as to
the shares of Sarah and Francina. They did not get such a deed from
%2671 Thomas, because he *had before conveyed to them his interest in

those lands.

Auld’s answer to the supplemental bill denied that any division ever took
place between the devisees of John West, under his will, and averred, that
Francina always refused to sell her interest in the Ohio lands to Iepburn &
Dundas, and that it was settled upon her husband, Charles Turner, who
died, leaving two children by a second marriage. That the interest of Sarah
Bronaugh never passed from her to Hepburn & Dundas, for want of her privy
examination. That the deeds from IHugh West and Thomas West, were
not recorded within the eight months, so as to be valid against creditors, or
subsequent purchasers, without notice. That Thomas was embarrassed in
his circumstances, for many years previous to his death, and there were still
debts due from him by bonds and judgments, which bound any lands which
descended to him from his sisters Sarah and Francina.

Swann and P. B. Key, for the appellants: E. J. Lee and C. Lee, for
the appellee.

On the part of the appellants, it was contended, 1. That Hepburn &
Dundas had done everything on their part necessary to entitle them to a
specific execution of the agreement, and to compel Auld to accept the land,
and give a release of all demands of Dunlop & Co. against them. Upon this
point, the argument took nearly the same course as in the case between the
¥9gg] Same parties, 1 Cr. 324, *That they were entitled to such a release,

upon making the assignment of Graham’s contract.

They further attempted to show, from the evidence, that it was the in-
tention of the parties, that such a release should be given,in case of the as-
signment of Graham’s contract, and that instructions to that effect were given
to the scrivener who drew the articles of agreement. In support of their
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right to prove those facts by parol evidence, they cited 1 Fonbl. 188 ; 2 Atk.
203 ; 3 Ibid. 388 ; 1 Ves. jr. 456.

2. That it was not necessary that IHepburn & Dundas should have had
a complete legal title in fee-simple, at the time of the agreement, nor at the
time of the tender of the assignment of Graham’s contract. But it is sufli-
cient to entitle them to a specific execution of the agreement, if they can
now give a good title. Sugden’s Law of Vendors 249, 250. Where time is
not of the essence of the contract, the lapse of time is no bar to a specific
execution. 1 Atk. 12 ; Sugd. 246, 248 ; Longford v. Pitt, 2 P. Wms. 630 ;
2 Pow. 266 ; Newland 230, 236, 238, 241.

Even if, in this case, time were material, Auld has waived it, by his sub-
sequent conduct. He never objected on account of defect of title. Ie
never asked for the title papers until 1804, nor has the defect of title caused
any delay. The title was never questioned until March 1805, long after the
present bill was filed. The title is now complete. The only question which
can possibly be raised is, as to any supposed interest which may have de-
scended from Sarah Bronaugh and Francina Turner upon Thomas West.
But Thomas West, by joining in the deed from Mrs. Bronaugh, as well as
by his own deed, has estopped himself from claiming any title. 5 I3ac. Abr.
440, 445, tit. Warranty.

A deed of partition between the orlgmal patentees *ought now to [*269
be presumed, after thirty-six years’ possesswn in severalty. Sugd.

213 ; 4 T. R. 482 ; Cowp. 216, 217. It is not necessary, under the law of
Virginia, that a deed of partition should be recorded.

For the appellee, it was said, that Auld is a defendant: he does not
come here to ask anything. A court of equity will not decree that to be
done, which in equity and conscience ought not to be done. He is a mere
agent. Theintention of the parties was to pay a debt, not to purchase land.
The agreement was, that Graham’s contract should be so assigned to Auld,
that he should either have the land, or the money, at hisoption. In order to
do that, Hepburn & Dundas ought then to have had a good title ; for Auld
could not compel Graham to pay the money, if Hepburn & Dundas had not
a good title. Auld did everything that he ought to have done. Ife offered
to receive such an assignment, and to give such a receipt, as were conform-
able to the agreement.

If the vendor has rot a good title, at the time when the agreement is to
be performed, and the vendee brings an action at law upon the articles, the
vendor cannot have a decree for a specific performance, although he after-
wards obtain a good title, before judgment in the suit at law.

In April 1801, Auld brought his suit at law upon the articles, and, as
late as 1806, Hepburn & Dundas had not a good title.

The original patentees were joint-tenants. The will of John West did
not sever the joint-tenancy, but all his interest vested in the survivors. They
could only sever by deed. 2 Bl Com. 186. Neither joint-tenants nor
tenants in common, in *Virginia, could make partition by parol, since [*270
the statutes for recording deeds.

That the completion of the title in Hepburn & Dundas, after suit brought
by Auld upon the articles, was too late to entitle them to a specific execu-
tion, the counsel for Auld cited Newland on Contracts 206, 207, 227; Sugd.

149




270 SUPREME COURT {Fel?’y
Hepburn v. Auld.

90,°91; 2 Pow. 19, 37, 69, 75, 79, 221, 267 ; 4 Ves. jr. 849; 5 Ibid. 818 ;
3 Atk. 888, 573 ; 1 Hen. & Munf. 131; 2 Bro. C. C. 343; 1 1bid. 93, 440; 2
Pow. 14; 2 Ves. 389 ; Sugd. 165 ; 5 East 198 ; 1 Wash. 14 ; 1 Vern. 366 ;
1 Ves. 319; 1 Fonbl. 107 ; 7 Ves. 211. Even if there be only doubts about
the title, a court of equity will not compel the purchaser to take it.

Parol testimony cannot be admitted to vary the written agreement.
1 Ves. 319,426 ; 3 Call 139 ; 2 Bro. Ch. Cas. 343 ; 4 Ves. jr. 849 ; 1 Fonbl.
129.

The title as to Thomas West’s part of Sarah Bronaugh’s and Francina
Turner’s shares of the 6000 acres, is clearly defective. 1Ile is not estopped
by his deed, to claim under a title which he has since acquired.

March 14th, 1809. Marsuaary, Ch. J., delivered the opinion of the court,
as follows, viz —By the agreement of the 27th of September 1799, the plain-
tiffs bound themselves, in the event of not paying, on the 2d of January, in
bills of exchange, or money, the amount of the award to be rendered
between the parties, to assign and transfer, on that day, to the defendant, a
contract they had made with Graham, by which they had sold to him a tract
#9411 of land containing 6000 acres for the sum of $18,000, *payable at dif-

1 ferent times, with interest. They also bound themselves to execute
an irrevocable power of attorney, enabling the defendant, in their names, to
recover the possession of theland, or to enforce the payment of the purchase-
money, at his election. The defendant covenanted to accept this assignment,
towards the discharge of the award, and if it should exceed the amount
thereof, to pay the excess.

On the part of the defendant, it has been contended, that this assignment
was to be received as security for, and not as payment of, the debt due to
Dunlop & Co. But on this point, it is impossible to entertain a doubt.
The contract itself is conclusive. The word “towards” was obviously
introduced because, the award not being then made, it was uncertain whether
the assignment would completely discharge its amount. Bvt the words of
the agreement admit of no other construction, than that it was to be received
either in part or in full payment, as the sum awarded might be of a greater
or less amount than the stipulated value of the contract to be assigned.
All the testimony connected with the agreement of September 1799, tends to
confirm this construction.

The next inquiry respects the transactions of the 2d of January 1800.
The plaintiffs insist, and the defendant denies, that the tender made by
Hepburn & Dundas on that day, was a legal offer to do what they had
covenanted to perform. The efficacy of the assignment itself is not ques-
tioned ; but it is contended on the part of the defendant, that the instru-
ment is vitiated, by the clause which is introduced into it, reciting, as a part
of the consideration on which it was made, that a release of all claims and
damages whatsoever, on the part of John Dunlop & Co. against them, had
*972] been given. *The contract of Septembe.r 1799, certainly does not, in

terms, stipulate for such a release ; and if this recital in the deed of
assignment could possibly prejudice John Dunlop & Co., that circumstance
would unquestionably invalidate the tender. But if it should be deemed an
unimportant recital, then the tender is a substantial performance of the
contract, so far as it was to be performed on the 2d of January 1800, and,
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at least, imposed on Colin Auld the duty of preparing an unexceptionable
deed, and demanding its execution.

It has already been stated, that, under the agreement of September 1799,
the assignment of Graham’s contract was to be received in payment, and
consequently, that assignment, accompanied with a proper power of attorney,
would discharge the award as fully as a payment in bills of exchange or
money. Had the deed, therefore, limited its recital to a discharge of all
claims and demands under the award, it would have been strictly correct ;
for to such a discharge Hepburn & Dundas were entitled. The deed of
assignment, properly executed and received, and the power of attorney
would, in law, have been a full payment of the award ; and the subsequent
claims of John Dunlop & Co. would grow out of the agreement of Septem-
ber 1799.

The inquiry, whether the general terms of the recital affords any sub-
stantial objection to the deed, produces two questions. 1. Could John
Dunlop & Co. have had any other claims and demands on Hepburn & Dun-
das, than were comprehended in this award? 2. Would this recital in
the deed of assignment impair those claims which grew out of the agree-
ment ?

I. The papers themselves sufficiently show that every claim whatever of
John Dunlop & Co. on Hepburn & Dundas was settled in the award. The
*general complexion of the agreement of September 1799, proves (#9735
this ; but the particular stipulation to give “a full receipt and dis- - ="
charge of all claims and demands of John Dunlop & Co. against them,” in
the event of payment of the award being made in money or bills of ex- :
change, places the subject beyond any doubt. Dunlop & Co. had no claims
and demands on Hepburn & Dundas, which were not settled in the award.

II. Could this recital impair the rights of Dunlop & Co. under the agree-
ment of 1799? The covenants of that agreement which were not completely
satisfied weve, 1st. That Hepburn & Dundas would not, after executing the
deed of assignment, interfere with the measures which Colin Auld might
think proper to pursue for the recovery of either the land sold to Graham,
or the money due under Graham’s contract ; 2d. That they would convey the
said lands in ree-simple, after the termination of the suit then depending,
to the person who should be decided to be entitled to them.

1. The covenant not to interfere, was not a present duty. The obligation
it created did not come into existence, until after the execution of the deed
of assignment. It was to be a consequence of that deed. At the time of
its execution, this was not a claim or a demand. Taking the words in their
most literal sense, the covenant not to interfere, would not, in the opinion of
the court, be released by them : but the court is also of opinion, that, if this
was in any degree doubtful, these general terms would be restrained by the
manifest intent of the parties, apparent on the face of the papers.

2. This release could not discharge the obligation to convey the lands,
after the termination of the suit with Graham, for the reasons assigned
against the foregoing objection, and for this additional reason ; the deed
intended to transfer to *Auld all the .ights of Graham under the con- Fegirg
tract, and is so expressed ; and one of the covenants in the contract b
assigned was, to make a conveyance with a general warranty of a title free
from all incumbrances.
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The recital, then, presents no solid objection to the deed of assignment,
because it could not impair the rights of Dunlop & Co. Yet, it is unusual
and unnecessary, and had Colin Auld prepared a deed which was perfectly
unexceptionable, and Hepburn & Dundas had refused to execute it, this
court, although the tender might have been good at law, would probably
have held them responsible for any injury which might have been sustained
in consequence of such refusal. The power of attorney, which was tendered
at the same time with the deed of assignment, appears entirely unexception-
able.

It is, then, the opinion of the court that, on the 2d of January 1800,
Hepburn & Dundas offered to do everything which it was at that time
incumbent on them to do ; and that the tender made on that day, with the
refusal of that tender, do, in law, amount to a performance, so far as to place
Hepburn & Dundas in the same situation, with regard to the claims of Dun-
lop & Co., under the award, as if Colin Auld had accepted the deed. This,
however, did not discharge them from the duty of executing a proper deed
when required, nor from the duty of making conveyances for the land which
was the subject of the agreement of September 1799.

If a doubt existed on this point, the subsequent conduct of Colin Auld
would, in a court of equity, amount to a waiver of the day, so far as respects
the tender of the deed, and a consent to accept such deed at an after day,
within a reasonable time.

The subsequent demand of a deed by Colin Auld, when he tendered the
, money which was due on account *of the excess of value in the esti-
1 mated price of the land over the sum awarded to John Dunlop & Co.,
was made in a manner, and under circumstances, which are not deemed
reasonable. IHepburn & Dundas had a right to consider and to take counsel
on the deed they were required to execute; and although their delay was
unnecessarily great, yet the offer they made might have been acceded to.
In fact, they might reasonably insist on leaving the transaction on the
ground on which it was placed by the contract of September 1799, which
would have been done in a manner free from all exception, by executing
such a deed as that tendered on the 2d of January 1800, after striking out
that part of the recital which respected the release.

The interference of Hepburn & Dundas, in accommodating the suit with
Graham, is also urged as an objection to their conduct. They had certainly
no right to interfere, without the consent of Colin Auld. But when the
correspondence is inspected, and it is perceived, that they interfered only to
effect the object he had himself desired, and which he had avowed his own
inability to effect, without their consent, the interference must be considered
as innocent, in point of intention, and unproductive of injury, in fact.

The court, then, perceive nothing in the conduct of the plaintiffs, up to
the decision of the suit with Graham, which ought to defeat their right to
demand a specific performance of this contract. Could they, at that time,
have conveyed a good title, Colin Auld ought to have accepted it.

It is alleged, that the title sold by the heirs of West to Hepburn & Dun-
das, was not a title to 6000 acres of land in severalty, but an undivided
interest in a much larger tract, and that, as this purchase was made, not for
the purpose of acquiring an estate, but for the purpose of immediately sell-
ing and paying a debt which Auld was authorized to collect, the time of
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executing the contract is very material. *It is not to be denied, that
circumstances may render the time material ; and the court does not
decide that this case is not of that description. But the majority of the
court is of opinion, that the estate is to be considered as an estate held in
severalty.

That a complete partition was made, by an agreement, binding on all
the parties who were interested, is in full proof. 'This partition would un-
questionably, have been protected in equity, and the majority of the court
conceive that, after such a lapse of time, and such a long separate possession,
a deed of partition ought to be presumed ; and that the court, in which the
verdict in the ejectment against Graham was found, might so have directed
the jury.

It remains, then, only to inquire whether Iepburn & Dundas hold a
title under West, which is so free from exception, that the defendant ought
to be decreed to take it?

Long vrevious to the contract with Colin Auld, Hepburn & Dundas had
obtained deeds from all the devisees of John West, jun., who were entitled
to undivided parts of the 6000 acreslying on the Ohio. But the deeds from
Thomas West and Hugh West were not recorded, and the privy examina-
ion of Mrs. Bronaugh, one of the devisees, does not appear. By her deed,
therefore, nothing passed, and the deeds of Thomas and Hugh West were
liable to very serious objections.

Had Colin Auld refused to receive a conveyance from Hepburn & Dun-
das, after the termination of Graham’s suit, because they were unable to
make a good title, the objection would certainly have been entitled to very
serious consideration. But his rejection of the conveyance then offered was
not induced by any defect in the title. Ile previously determined not to
receive a conveyance, because Graham’s contract had not been assigned in
such manner as he conceived tobe a full execution of *the agreement Fxg i
of September 1799. These omissions, then, to record the deeds of e
Thomas and Hugh West, and the total want of title as to Mrs. Bronaugh’s
part, have produced no real inconvenience to Colin Auld. Had the title
been unexceptionable, it would still have been refused; and this contest
would still have been carried on, with the same determined perseverance
which marks the conduct of the parties. Under these circumstances, it is
the opinion of the majority of the court, that this case ought to be governed
by those general principles which regulate the conduct of a court of chan-
cery in decreeing a specific performance, if the defect of title, which existed
at the time of contract, be cured before the decree.

Are Hepburn & Dundas now able to convey a perfect title? Mrs. Bro-
naugh and Mrs. Turner, two of the devisees of John West, jun., are dead.
On the death of Mrs. Bronaugh, her real estate descended on her brothers
and sisters, who were her co-heirs. Deeds of confirmation from Hugh and
John West, and from Dade and wife, have been obtained. Thomas West
joined in the deed from Bronaugh and wife, for the purpose of releasing his
supposed reversion ; but there is no conveyance from Francina Turner.

The court is not satisfied that Thomas West, by uniting in the deed for
the purpose of conveying his reversionary interest, has conveyed a title
which afterwards descended on him, or has estopped himself from asserting
that title. To Thomas West’s part of Mrs. Bronaugh’s 1000 acres, then,
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Hepburn & Dundas have no title. On the death of Francina Turner, her
interest in her sister Bronaugh’s estate, passed to her brothers and sister,
who were her co-heirs. To Thomas West’s share, HHepburn & Dundas have
#grg1 1O title. *The undivided interest of Thomas West, which descended

""" on him, at the death of Mrs. Bronaugl, is 166% acres ; and the undi-
vided interest which descended on him, at the death of Francina Turner, is
41% acres ; making 208 acres, to which Hepburn & Dundas have, at this
time, no title. The omission to record the deed from Thomas West is not
cured ; and this court is now to decide whether, under these circumstances,
Hepburn & Dundas are entitled to claim a specific performance.

Had there been simplya deficiency of 208 acres, the majority of the
court would have counsidered it as a case for compensation ; or had the
parties entitled to this land been before the court, a division might possibly
have been directed, and compensation for that quantity ordered : but, how-
ever this might be, as persons not before the court hold this interest, no
order can be made respecting it ; and it may very much embarrass those
acts for asserting the title which may possibly be necessary. The part
actually conveyed by Thomas West, too, never have been confirmed by a
deed from himself or his heirs, properly recorded, might impose on Colin
Auld the necessity of bringing a suit in chancery to perfect his title ; or of
being subjected to the inconveniences coustantly attending the establishment
of a deed not recorded, and the risks inseparable from such a deed. This,
therefore, is thonght by a majority of the court, to be a case not proper for
a specific performance ; and the bill is to be dismissed.

LivivesToN, J., expressed his non-concurrence in the reasoning of the
court, in the latter part of the opinion just delivered by the chief justice.
He would dismiss the bill, even if a good title could now be given by the
complainants. 'This court can no more dispense with punctuality as to time,
*979] in any case, than‘ with any other part of the *agreement. But in this

particular case, time was of the essence of the contract. The object
was payment of a debt ; and from the anxiety of the defendant to resist a
decree for a conveyance, and the desire of the complainants to urge it upon
him, it is to be presumed, that the lands have fallen in value, during this
delay of the title. The remedy by a decree for a specific pelformanoo
is g departure from common law, and ought to be granted only in cases
where the party who seeks it, has strlctly entitled himself to it. It is
said, that by the English authontles the lapse of time may be disregarded
in equity, in decreeing a specific execution of a contract for land. But there
1s a vast difference between contracts for land in that country and in this.
There, the lands have a known, fixed and stable value ; here, the price is
continually fluctuating and uncertain. A single day often makes a great
difference ; and in almost every case, time is a very material circumstance.

Ile dissented also from another part of the opinion, which intimates that
if this were simply a deficiency of a few hundred acres, it would be con-
sidered as a case of compensation. This part of the opinion does not seem
to be necessary, and does not affect the present case ; but this court can in
no case compel a specific performance on terms and conditions. We cannot
decree a special execution for part, and assess damages as to the residue.

This is like a contract for 5000 bushels of wheat. A tender of 450C
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would not be good ; and we could not compel the purchaser to take a less
quantity than he contracted for. So here, the contract was for 6000 acres.
The complainants have a title to a part only ; we could not compel the de-
fendant to take that part, and give him damages for the non-conveyance of
the residue.

Jouxson, J., observed, that he had perhaps taken a peculiar view of
this subject, but he should be in favor of decreeing a specific performance,
generally ; *leaving Auld to his remedy upon the warranty of the ry,q,
complainants for any defect of title which might appear. Auld, per- & °°
haps, thought it would be a good speculation, and had stipulated for a gen-
eral warranty. He acquiesced, however, in dismissing the bill, because he
considered the judgment in the action at law, brought by Auld against the
complainants, as equivalent to a decree for a specific execution of the agree-
ment, inasmuch as it prevents him from obtaining satisfaction, in any other
way, for the sum awarded.

Marsuarr, Ch. J., declared the opinion of the court, in the action at
law, to be, that the tender of the assignment of Graham’s contract, and the
power of attorrmey, was good, as pleaded, and that Auld ought to have
accepted it.

Judgment reversed.

Un~itep StaTes ». Evans.

Ground of error

It is nota ground for a writ of error, that the judge below refused to re-instate a cause, after non-
suit.

Error to the District Court for the Kentucky district.

In the court below, the judge, at the trial, rejected certain testimony
which was offered by the attorney for the United States, who thereupon
took a bill of exceptions, and became nonsuit, and afterwards, at the same
term, moved the court to set aside the nonsuit and grant a new trial, upon
the ground, that the judge had erred in rejecting the testimony. But the
court overruled the motion, and refused a new trial ; whereupon, the attor-
ney for the United States sued out his writ of error.

The case was submitted by the Attorney- General and Rowan, without
argument.

MarssALL, Ch. J., delivered the opinion of the court, that in such a
case, where there has been a nonsuit, and a motion to re-instate overruled,
the court could not interfere.

Judgment affirmed.
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