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committed the erime, but who,if guilty, they had no power to try : the pro-
ceedings there were clearly coram non judice.

Tt is unnecessary to notice the 11th section of *the act, since with- r1gY
out resorting to it, this ‘court is of opinion, that there is no error in the .
judgment of the circuit court. It is affirmed, with costs.

Maring InsurancE CoMPANY OF ALEXANDRIA ¥. JAMES Y OUNG.

Lrror.

The court is not bound to give an an opinion to the jury, as to the meaning or construction of a
written deposition, read in evidence in the cause.

It is no ground of reversal, that the court below refused a new trial, which had been moved for,
on the ground that the verdict was contrary to the evidence.

Exrror to the Circuit Court of the distriet of Columbia, sitting at Alex-
dria, in an action of covenant, brought by the defendant in error, upon a
policy of insurance, under the corporate seal of the plaintiffs in error.

The point in issue, in the court below, was, whether the insvred, on the
11th of December 15800, when he wrote his order for insurance, had notice
of a storm which happened at Jamaica, on the 2d of November 1800.

Part of the evidence offered to the jury was the deposition of David
Young, a witness examined on behalf of the plaintiffs in error. Upon his
cross-examination by the defendant in error, at the time of the taking of
the deposition, he was asked this question, viz: “ On what day in Decem-
ber, did you inform the plaintiff that there had been a gale of wind in
Jamaica ?” To which it was stated in the deposition, that he answered,
“that on the 13th of December 1800, he had informed the plaintiff (below)
that there had been a strong northern in Jamaica ; the circumstance which
induced him to mention this, was in consequence of a very heavy gale hav-
ing happened the day before, and the brig Mary, being then in Hampton
Roads, which produced this remark, that he had a blowing voyage out, be-
ing compelled to throw over his guns, and that the aforesaid northern had
happened when he was in St. Anne’s.”

*After the jury had retired to consider of their verdict, they sent (%
a written paper to the judges, requesting to be instructed by the *
court, whether the above answer of David Young would admit of any other
reasonable or legal construction, than that the 13th of December 1800, was
the first information given by him to the plaintiff below of the storm of the
2d of November.

But the court refused to give any opinion to the jury upon the con-
struction of the answer of David Young, unless with the assent of both
parties ; and the counsel for the plaintiffs in error refused to assent, and
took a bill of exceptions to the refusal of the court to instruct the jury,
without the consent of both parties.

The jury found a verdict for the defendant in error ; and before judg-
ment, the plaintiffs in error moved the court for a new trial, upon the
ground that the verdict was contrary to evidence.

The court having refused to grant a new trial, the counsel for the plain-
tiffs in error tendered a bill of exceptions, containing what they supposed
to be a correct statement of all the evidence offered on the trial, consisting
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of depositions and other papers, together with vivd woce testimony, the
substance of which they stated they had taken from their notes. But the
court refused to seal the bill of exceptions, unless the counsel for the plain-
tiff below would agree to a statement of the evidence, the court not being
satisfied that the bill of exceptions stated all the evidence offered at the
trial. - To this refusal of the court to seal the bill of exceptions, the counsel
for the plaintiffs in error tendered another bill of exceptions, which the
judges sealed.

C. Lee and E. J. Lee, for the plaintiffs in error, contended, 1. That
the court was bound to give an opinién to the jury, upon the meaning of the
witness’s answer, and ought to have instructed the jury *that thie
answer did not necessarily import that the 13th of December 1800,
was the first time that the witness mentioned to the defendant in error the
storm of the 2d of November ; and that if he had given him the informa-
tion before that day, his answer was so vague that he could not have been
convicted of perjury: 2. That the court below ought to have signed the
bill of exceptions to their refusal to grant a new trial: 3. That the court
ought to have granted a new trial, because the verdict was contrary to evi-
dence : and 4. That this court, if they believe the evidence is substantially
stated in the rejected bill of exceptions, ought to order a new trial.

To support these points, they cited Co. Litt. 226 4, 295 b, 155 b, Harg.
note ; 1 Wash. 389; 2 Ibid. 275; 9 Co. 12 4, 13 @; 3 Cranch 298 ; 3
Caines 49 ; 2 Ibid. 330 ; Bac. Abr. 269 ; 1 Hen. & Munf. 386 ; 1 Was!.
79 ; 1 Cranch 110 ; 2 Ibid. 126 ; Laws U. S. vol. 1, p. 60, § 17; 3 BL
Com. 375.
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Swann, contri.—A deposition is merely parol testimony, and the jury is
the proper tribunal to judge of the meaning of a witness. If the witness
was not sufficiently explicit, the counsel for the plaintiffs in error, who
were present at the examination, ought to have made the witness explain
himself more fully. Zloyd v. Maund, 2 'T. R. 760.

The refusal to grant a new trial, upon the ground that the verdict
was against evidence, is not error. A motion for a new trial on that
ground is in the *nature of a writ of error coram wvobis for error in

*190] fact.

C. Lee and LK. J. Lee, in reply.—In the case of Lioyd v. Maund, the
court was not called upon to say what was the construction of the letter.

This court is a substitute for the court of appeals of Virginia, as to the
cases from Alexandria, and ought to decide as that court would decide in
Virginia. DBy the practice of that state, it is error to refuse a new trial, if
a'new trial ought to have been granted. The refusal is a part of the pro:
ceedings, and appears upon the record.

In the case of Clarke v. Russell, 3 Dall. 415, the court undertook to con-
strue and expound a letter.

LivinesTow, J.—Can this court reverse for error in fact ? Suppose, we
should be of opinion, that the court below ought to have granted a new
trial, is it not an error in fact ? I have another doubt. Whether it be the
ground of a writ of error, if a judge gives or refuses to give ar opinion or
matter of fact?
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A written contract, a bond, note, &c., whatever is the act of the party,
is a subject for the construction of the court ; but tkis is not the act of the
party, but a mere deposition. If the court can give the construction of
depositions, they may as well try the whole cause, when all the evidence con-
sists of depositions.

February 28th, 1809. CusHING, J., delivered the opinion of the court as
follows :—This court is of opinion, that the inferior court *was not 101
bound to give a construction of the answer of Captain David Young e
to the second interrogatory of the plaintiff below, as requested by the jury ;
and that it would be improper in this court to determine, whether the in-
ferior court ought or ought not to have granted the motion of the defendants
below for a new trial, upon the ground, that the verdict was contrary to evi-
dence. The judgment below is to be affirmed, with costs.

Jouxsox, J.—My object in expressing my opinion in this case, is to
avoid having an ambiguous decision hereafter imputed to me, or an opinion
which I would not wish to be understood to have given,

I decide agamst the appellant on the first point, because an examination
of a witness, taken under commission, cannot possibly be considered written
evidence, as the counsel have contended it is ; nor is the meaning of a wit-
ness’s words for the court to determine ; but strictly within the province of
the jury.

I decide against the appellant on the second ground, because I am of
opinion, that no appeal lies to this court from the decision of a circuit court
on a motion for a new trial.

BoprLey and others . TAyLOR.

Lyuitable jurisdiction.—Land low of Kentucky.

In Kentucky, it is a good ground of equitable jurisdiction, that the defendant has obtained a prior
patent for land to which the complainant had the better rig:t, under the statute respecting
lands ; and in exercising that jurisdiction, the court will decide in conformity with the settled
principles of a court of chancery.

Entries of land, in Kentucky, must have that reasonable certainty which would enable a subse-
quent locator, by the exercise of a due degree of judgment and diligence, to locate his own
lands on the adjacent residuum.

If the entry be placed on a road, at a certain distance from a given point, by which the road
passes, the distance is to be computed by the meanders of the road, and not by a straight line.!

If the entry be of a settlement and pre-emption to a tract of land lying on the east side of a road,
the 400 acres allowed for the settlement right must be surveyed entirely on the east side of the
road, and in the form of a square.

The call for the settlement right is sufficiently certain, but the call for the pre-emption right is
too vague and must be rejected.

A defendant in equity, who has obtained a patent for land, not included in his entry, but covered
by the complainants’ entry, will be decreed to convey it to the complainants ; but the complain-
ants will not be required to convey to the defendant, the land which they have obtained a
patent for, which was covered by the defendant’s entry, but which, by mistake, he omitted to
survey.

Egrror to the District wvurt of the United States, for the district of
Kentucky, in a suit in chancery.

1s, p. Johnson ». Pannel’s Heirs, 2 Wheat. 206.
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