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the property, which represented the Active and her cargo, was in possession
not of the state of Pennsylvania, but of David Rittenhouse, as an individual ;
after whose death, it passed, like other property, to his representatives.

Since, then, the state of Pennsylvania had neither possession of, nor
right to, the property on which the sentence of the district court was pro-
nounced, and since the suit was neither commenced nor prosecuted against
that state, there remains no pretext for the allegation, that the case is with-
in that amendment of the constitution which has been cited; and conse-
quently, the state of Pennsylvania can possess no constitutional right to re-
sist the legal process which may be directed in this cause.

It will be readily conceived, that the order which this court is enjoined
to make by the high obligations of duty and of law, is not made without
extreme regret at the necessity which has induced the application. But it is
a solemn duty, and therefore, must be performed. A peremptory mandamus
must be awarded.!

*142] *VioLerr ». ParroN.

Consideration.——Indorsement on blank.—Stotute of fraouds.— Action
against indorser.

To constitute a consideration, it is not necessary, that a benefit should accrue to the promisor. It
is sufficient, that something valuable flows from the promisee, and that the promise is the in-
ducement to the transaction.?

A blank indorsement, upon a blank piece of paper, with intent to give a person credit, is, in
effect, a letter of credit. And if a promissory note be afterwards written on the paper, the
indorser cannot object that the note was written, after the indorsement.?

The English statute of frauds requires that the agreement should be in writing; the statute of
Virginia requires only the promise to be in writing.

Before resort can be had to the indorser of a promlssory note, in Virginia, the maker must be
sued, if solvent; but his insolvency renders a suit against him unnecessary.*

It is a question to be left to the jury, whether asuit against the maker would have produced the
money.

Patton v. Violett, 1 Cr. C. C. 463, affirmed.

Error to the Circuit Court for the district of Columbia, sitting at Alex-
andria, to reverse a judgment in an action of assumpsit, brought by Patton,
as indorsee of a promissory note, against Violett, the indorser. The note
was made by Brooke, payable, in thirty days, at the bank of Alexandria, to
the order of Violett, and by him indorsed to Patton.

The declaration had two counts. The first was upon the indorsement,
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by Brooke, for value rececived ; the
(but did not state that the assignment
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was for value received), by means whereof, and of the statute of Virginia,
Patton had a right to demand and receive the money from Brooke; the
demand of payment from Brooke ; his refusal and insolvency at the time
of demand ; and notice thereof to Violett, whereby he became liable, and in
consideration thereof, promised to pay, &c. The other count was for
money had and received.

At the trial of the general issue, the defendant below took two bills of
exception. The first was to the following opinions and instructions of the
court to the jury, viz : That if the jury should be satisfied by the evidence,
that the defendant indorsed the note, with intent to give a credit for the
amount thereof to Brooke, with the plaintiff, and that the body of the note
was filled np by the plaintiff, before it was signed by Brooke, and that the
plaintiff, upon the faith of the note so drawn and indorsed, gave credit to
Brooke to the amount thereof ; the circumstance *of suech indorse-
ment being made before the body of the note was filled up by the
plaintiff, and signed by Brooke, is no bar to the plaintiff’s recovery in
this action ; although the jury should be satisfied, that no other value was
received by the defendant tor his indorsement, than the credit thus given
by the plaintiff to Brooke. And further, that the indorsement by the
defendant, with the intent aforesaid, if proved, authorized Brooke to make
the note to the plaintiff in the form and manner in which it appears upon
the face of it to be made ; and that the circumstance that the body of the
note was in the handwriting of the plaintiff, was wholly immaterial to the
present issue.

The second bill of exceptions stated, that the defendant prayed the
court to instruct the jury, that if they should be satisfied by the evidence,
that Brooke, at the time the note became payable, or at any time previous
to the commencement of this action, had property suflicient to pay the debt
claimed by the plaintiff, and that both he and the plaintiff lived in the town
of Alexandria, at the time the note became due, and that the plaintiff
brought no suit against Brooke, to recover the amount of the note, but
suffered him to leave the district of Columbia, without suing him : or if the
jury should be satistied, that the plaintiff and Brooke have, since the note
became due, both lived in the county of Fairfax, in Virginia, and have cou-
tinued to reside there, until the bringing of the present suit, and that the
plaintiff has not brought suit against Brooke, in Virginia, then the defend-
ant is not liable in this action. But the court refused to give those instruc-
tions as prayed.

1*143

E. J. Lee, for the plaintiff in error.—1. The indorsement, being on a
blank piece of paper, and delivered with intent to give credit to Brooke, but
without an express authority to him to fill up the paper with a promissory
note, did not authorize him so to fill it up. But if Brooke was so author-
1zed, Patton was not : there does not appear *to have been any com-
munication between Patton and Violett upon the subject.

The cases of Russel v. Langstaffe, 2 Doug. 514, and Collins v. Emett, 1
L. Bl 313, do not apply ; because in those cases it appears that the body of
the note was filled up by the person authorized, and who was to use it for
his benefit ; and because the principles of those cases are not drawn from
the common law, but from the custom of merchants, which is not applicable
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to promissory notes in Virginia, which are there placed upon the same foot-
ing as bonds, and subject only to the same common-law principles.

2. There was no consideration from Patton to Violett. The defendant
in error must show a good and valuable consideration. Chitty 9; 4 Mod.
242 ; 1 Strange 674 ; Buller 274; 2 Bl Com. 445 ; 1 Fonbl. Eq. 831, 332,
385, 8336 ; Rann v. Hughes, 7 T. R. 850. A consideration which will sup-
port an assumpsit must be either a benefit to the defendant, or a prejudice
to the plaintiff ; but here, Violett received no benefit, and Patton no preju-
dice.

It does not appear that Patton gave a credit solely in consequence of
Violett’s indorsement. On the contrary, there was no communication be-
tween them, so that there was no undertaking on the part of Violett to
Patton, except what the law implies from the indorsement ; and that im-
plication is founded upon a presumption that the indorser received value, and
can be extended no farther than the value received. It does not appear,
that Patton would not have credited Brooke without Violett’s indorsement.

3. The indorsement, being in blank, was not a writing signed by him ;
and the undertaking being to pay the debt of another, is void by the statute
*145] of fl:auds of Virginia. : *At common law, the hold.ler of the paper had

no right to fill up the indorsement so as to make it a promise in writ-
ing. Such a right, in mercantile cases, is founded only on the custom of
merchants. The undertaking in writing must set out the precise terms of
the promise, as well as the consideration. Prec. Ch. 560 ; Strange 426 ; 1
Atk. 135 Wain v. Warlters, 5 East 10. Brooke was clearly liable for
this debt. And it is laid down as a principle, that if he for whose use the
goods are furnished be liable at all, the promise of a third person must be
in writing, or it is void. Roberts 209. But if this is a parol promise, it must
be made to appear that the credit was given to Violett alone. 1 H. Bl
120 ; 2 T. R. 80.

4. Violett is not liable, if Brooke, at the time the note became due, and
at the time the suit was brought, had property suflicient to pay the amount
of the note, and Patton did not at any time bring suit against Brooke. In
Mackiev. Davis, 2 Wash. 219, it is decided, that the holder of a bond must
use due diligence for the recovery of the money. In ZLeev. Love, 1 Call
497, the assignee of a note must sue the maker, before he can resort to the
indorser. The case of Lenwick v. Barkesdale, decided in the court of ap-
peals in Virginia, in October 1803, affirms the general doctrine laid down in
Maockie v. Davis, and shows that a suit is necessary, and is the only kind
of diligence which is meant. It also proves that it is not sufficient to show
that the maker of the note was not able to pay all his debts ; but the plain-
tiff must go further, and show that he was not able to pay the particular
debt due to him by the note.

The oath which is taken under the insolvent law of Virginia, shows what
is meant by the term insolvent. *Ile must swear that he is not worth
$30, exclusive of his wearing-apparel. The insolvency of the drawee
of a bill is no excuse for neglect to give notice of its dishonor. Chitty 88 ;
Doug. 497, 515.

146]

Swann, contra.—The case of Russel v. Langstaffe, 2 Doug. 514, is clear
as to the authority given by an indorsement on a blank piece of paper. It

82




1809] OF THE UNITED STATES. 146
Violett v. Patten.

is a letter of credit. The defendant has given the beaver of it authority to
use it, and cannot deny the authority, when it is executed. This is a mer-
cantile transaction, depending upon good faith, in which the want of consid-
eration can never be alleged. Pillans & Rose v. Van Mierop & Hopkins,
3 Burr. 1663. It is a promise in writing, which is sufticient to take it out of
the Virginia statute of frauds. The defendant cannot be permitted to say,
that the indorsement was blank, and the plaintiff had no authority to fill it
up, unless he can show that the confidence he placed in Brooke and the
plaintift has been abused.

If the maker of a note be insolvent, when the note becomes due, it is not
necessary that the holder should bring suit against him. Brooke might havs
had property enough to pay this note, and yet be insolvent : and it does not
follow, because he might have paid this note, that he would have paid it, if
suit had been brought, or that he could have been compealled to pay it.

Youngs, in reply.—No action can be sustained upon the indorsement of
the note. The act of assembly respecting promissory notes gives no action
against the indorser. It only gives the assignee a right torecover in his own
name against the maker. The action *against the indorser is only at o
common law, upon the ground, that the consideration paid for the G,
note has failed. The legislature of Virginia did not mean to extend the
liability of the indorser further than that. They had the statute of Anne be-
fore them, but they did not choose to adopt it ; they preferred to place notes
in the class with bonds, rather than with bills of exchange. The indorser is
liable only upon the principle of money had and received to the plaintift’s
use. Mandeville v. Riddle, 1 Cr. 298 ; Mackie v. Davis, 2 Wash. 219, 221 ;
Norton v. Rose, Ibid. 248. If there be no consideration, if the defendant
has never received value for the note, he is not liable upon any of the
grounds stated in those cases. Between immediate parties, the want of con-
sideration is always a good defence, even in England. Kyd 276.

In an action against a surety for money had and received, you cannot
recover, if the money were received by the principal, although the surety
join in giving a receipt for it.  Stratton v. Rastall, 2 T. R. 366.

In a written agreement to pay the debt of another, the consideration must
be stated as well as the promise. Wain v. Wariters, 5 Kast 10.

MarsuarL, Ch. J.—Do you mean to state, that if A.writes a letter to B.,
stating that if B. will let C. have goods, A. will pay for them, if C. does not,
A. would not be bound ?

Youngs.—Probably, in that case, it would be considered, that the letter
did state the consideration,

In the case of Clarke v. Russell, 3 Dall. 415, it was decided by this court,
that the whole agreement must be in writing, and that nothing can be sup-
plied by parol. It must be a complete agreement, or it will not support an
action at law. And upon the count for money had and received, you must
prove a consideration in money actually received by *the defendant, (%148
and can then recover only the amount of that consideration. Sup- L
pose, anote indorsed for accommodation at the bank, and the bank refuse to
discount it. If the indorsee puts it in circulation, can the holder recover
upon it against the indorser ? If the promise be in writing, there must still
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be a consideration, and you can recover only to the extent of that considera-
tion. Rann v. Hughes, 7'T. R. 350.

Magrsuarr, Ch. J.—The question seems to be, whether the declaration
must not state the consideration ?

W asuizaroN, J.—In Mackie v. Davis, there was a special consideration.

Livineston, J.—The case of a promissory note, is the only case where
you need not state a consideration in your declaration,

Marsuaryn, Ch. J.—My impression is very strong, that in Virginia, there
has been a general practice, to consider an indorser as liable upon an implied
promise ; and to declare upon it, without averring a consideration.

Youngs.—If there must be a consideration to support the assumpsit, it
must be averred in the declaration. Simms v. Cook, 2 Call ; Winston v.
Zirancisco, 2 Wash. 187 ; Zuliaferro v. Robb, 2 Call 258,

February 23d, 1809. Marsuaarr, Ch. J., delivered the opinion of the
court, as follows :—This case comes on upon two exceptions; one to the
opinion of the circuit court given to the jury, and the other, to the refusal
of that court to give an *opinion which was prayed by the counsel for
the defendant below.

The declaration contains two counts.” One upon the indorsement of a
promissory note, and the other for money had and received to the plaintiff’s
use. The question arising on the first bill of exceptions is, whether the
court erred in directing the jury respecting the liability of the defendant
belecw, on the indorsement which was the foundation of the action.

The indorsement was made, before the note was written ; and it appeared
that the body of the note was filled up by Patton. The opinion of the court
was, that, if the jury should be satisfied, from the testimony, that Violett
indorsed this paper, for the purpose of giving Brooke a credit with Patton,
and that, upon the faith of the note so drawn and indorsed, Patton did
credit Brooke to the amount thereof, the circumstances, that the note was
made subsequent to the indorsement, wit :out any consideration from Brooke
to Violett, and was filled up by the plaintiff, did not bar the action ; and
farther, that the said Brooke was to be considered as authorized by the
said Violett to make the note to Patton.

This opinion is said to be erronecous ; because, 1. The indorsement was
made without consideration. 2. It was made on a blank paper. 3. There
was no memorandum of the agreement in writing.

In support of the first point, the counsel for the plaintiff in error have
cited several cases, intending to prove that an indorsement made without
consideration, though it transfers the paper to the indorsee, creates no liabil-
“150] ity i1.1 the .ind01.'ser ;.and that *a promise in writing, made without

consideration, is void. So far as respects the immediate parties,
having knowledge of the fact, and so far as relates to an indorsement under
the statute of Virginia, this is correct ; but the real question in the cause is,
does the testimony prove a sufficient consideration for the promise created
by the indorsement ?  This is not intended to comprehend any writing on
which an action of debt is given.

To constitute a consideration, it is'not absolutely necessary, that a bene-
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fit should acerue to the person making the promise. Jt is sufficient, that
something valuable flows from the person to whom it is made ; and that the
promise is the inducement to the transaction. In the common case of a
letter of credit given by A. to I3., the person who, on the faith of that letter,
trusts B., is admitted to have his remedy against A., although no benefit
accrued to A. as the consideration of his promise. So, in the present case,
Patton trusted Brooke on the credit of Violett’s name, and Violett wrote his
name for the purpose of giving Brooke that credit with Patton. It was, in
effect, and in intention, a letter of eredit. The case shows that this was both
the intention and the effect of Violett’s giving his name to Brooke. In con-
science, and in substance, then, it is a letter of credit, upon which the money
it was intended to secure, was advanced ; and although in point of form,
the transaction takes the shape, and was intended to take the shape, of an
indorsement, yet so far as respects consideration, the indorsement has the
full oper ation of an undertaking in the form of a letter of credit.

It is common in Virginia, for two persons to join in a promissory note,
the one being the principal and the other the surety. "Although the whole
benefit is 1ece1ved by the principal, this contract has never been considered
as a nudum pactum with regard to the surety. So far as respects considera-
tion, no *difference is perceived in the cases. Violett has signed his 151
name upon this paper, for the purpose of giving Brooke a credit with "
Patton, and his signature has obtained that credit. The consideration is pre-
cisely the same, whether his name be on the back or the face of the paper.

2. The second objection is, that the indorsement preceded the making of
the note. This objection certainly comes with a very bad grace from the
mouth of Violett. Ile indorsed the paper, with the intent that the promis-
sory note should be written on the other side ; and that he should be consid-
ered as the indorser of that note. It was the shape he intended to give the
transaction ; and he is now concluded from saying or proving that it was not
filled up, when he indorsed it. It would be to protect himself from the
effect of his promise, by alleging a fraudulent combination between himself
and another, to obtain money for that other, from a third person. The case
of Russel v. Langstaffe, reported in Douglas, is conclusive on this point.

3. The third objection is, that there was no memorandum of the agreement
in writing. The argument on this point is founded on the idea, that the
statute of frauds in Virginia is copied literally from the statute of Charles
IL.  This is not the fact. The first section of the act of Virginia differs
from the 4th section of the statute of Charles IL., in one essential respect.
The statute of England enacts, that no action shall be brought, in the cases
specified, ““ unless the agreement on which such action shall be brought, or
some memorandum or note therecof, shall be in writing,” &c. The Virginia
act enacts that no action shall be brought in the specified cases, © unless
the promise or agreement on which such action shall be brought, or some
memorandum or note thereof, shall be in writing,” &c. The reasoning of
the judges, in the cases in which they have decided that the consideration
ought to be *in writing, turns upon the word agreement, of which the
consideration forms an integral part. This reasoning does not apply L =7
to the act of Virginia, in which the word “promise” is introduced.

It was thought proper to notice this difference between the act of parlia-
ment, and the act of Virginia, although the opinion of the court is not de-
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termined by it. In this case, the assignment does express a consideration.
It is made for value received.

It is unnecessary to decide, in this case, whether the declaration ought to
have alleged that the indorsement was made on consideration. With that
question, the jury had no concern, and the direction of the court was not
affected by it. There being no demurrer, it could only occur in arrest of
judgment. But on a motion in arrest of judgment, the defendant below could
not have availed himself of this error, if it be one, because there are two
counts in the declaration, one of which is unquestionably good, and the court
cannot perceive on which the verdict was rendered. By the act of jeofuils,
in Virginia, there is no error, if any one count will support the judgment.

The second exception is to the refusal of the circuit court to give the
opinion prayed for by the counsel for the defendant below. When the error
alleged is, not that the court has misdirected the jury, but that the court has
refused to give a particular opinion, the opinion demanded must be so per-
fectly stated, that it becomes the duty of the court to give it as stated.

In this case, the opinion required by the counsel consists of two parts. The
first is, to instruet the jury  that if they shall be satisfied, from the evidence
that Richard Brooke, the maker of the note in this case, had, at the time the
note became due, or at any time previous to the commencement of this suit
%1531 against the defendant, property suflicient to pay *the debt claime(.i,”

* &c., and the plaintiff brought no suit, then this action is not main-
tainable.

This court conceives that the circuit court ought not to have given this
opinion. Had Richard Brooke possessed property, before the making of
the note, and not afterwards, the opinion, in the terms in which it was re-
quired, would have been a direction to find their verdict for the defendant.
So, if Richard Brooke had been in possession of property, for a single day, and
had, the next day, become insolvent, the court was asked to say, that, in such
a case, the indorser could only be made liable, by suit against the maker.
Such a direction, in the opinion of this court, would have been improper.

The second branch of the opinion the circuit court was required to give,
is in these words : ¢ Or, if the jury shall be satisfied, that the said plaintift
and the said Brooke have, since the said note became due, both lived in the
county of Fairfax, in Virginia, and have continued to reside inthe county of
Fairfax, until the beginning of the present suit, and the plaintiff hath not
brought suit against the said Brooke, in Virginia, then the defendant is not
liable in this action.”

If the plaintiff had sued Brooke elsewhere than in Virginia, or if Brooke
had become insolvent, previous to the making of the note, and had continued
to be so, the opinion of the court, if given as prayed, would have been, that,
still, a suit against the maker of the note was necessary to give a right of
action against the indorser. This is not understood to be the law of Vir-
ginia. It is understood to be the law, that the maker of the note must be
sued, if he is solvent, but his insolvency dispenses with the necessity of
suing him. Tt is not known, that any decision of the state courts requires
that this insolvency should be proved by taking the oath of an insolvent
debtor, nor is it believed, that this is the only admissible testimony of
*1541 *the fact of insolvency. Other testimony may be admitted. It

1 would, therefore, have been proper to leave it to the jury to deter-
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mine, whether it was, at any time, in the power of the plaintiff to have made
the money due on this note, or any part of it, from the maker, by suit ; and
their verdict ought to have been regulated by the testimony in this respect.
This opinion was not required.

This court is of opinion, that there is no error, and that the judgment is
to be afirmed, with costs.

PierceE v. TurNER.

Lecording of deeds.— Marriage settlement.

The act of assembly of Virginia, which makes unrecorded deeds void, as to creditors and subse-
quent purchasers, means creditors of, and subsequent purchasers from, the grantor.!

A marriage settlement, conveying the wife’s land and slaves to trustees, by a deed, to which
the husband was a party, although not recorded, protects the property from the creditors of the
husband.

Pierce v. Turner, 1 Cr. C. C. 462, affirmed.

Error to the Circuit Court of the district of Columbia, sitting at Alex-
andria, in an action of debt, brought by Pierce against Rebecca Turner,
oharmrw her as executrix de son tort of her late husband Charles Turner,
deoeased Upon the issue of e wngques executriz, the jury found a spemal
verdict, stating, in substance, the following case :

On the 14th of February 1798, the defendant, by the name of Rebecca
Kenner, being a feme sole, and seised and possessed, in her own right, of
certain land and slaves, conveyed the same, by deed, in consideration of an
intended marriage between herself and Charles Turner, to trustees, to be
held in trust for the use of herself, until the marriage should be solemnized,
and from and after the solemnization thereof, to the use of herself and the
said Charles Turner, and the longest liver of them, and from and after
their deaths, to the use of her heirs. The deed purported to be an indent-
ure tripartite, in which Charles Turner was named as the second party, and
as such he duly executed the deed ; *he did not, however, make [*155
any settlement of his own property upon his mtended wife, but ap-
peared to be made a party merely for the purpose of testifying his privity
and consent.

About four months after the execution of the deed, two of the three
subscribing witnesses proved the execution, before the county court of
Fairfax, where all the parties inhabited : that probate was duly certified
by the clerk, under direction of the court. But the deed purporting to be
a conveyance of land as well as slaves, and one of the subscribing witnesses,
soon after the execution of it, having left the United States, and never
having returned, the deed was not fully admitted to record, but remained in
the clerk’s office, under the certificate of probate before stated, until the 1st
of September 1807, when the county court, upon proof of the absence of
the third subscribing witness, and of his handwriting, admitted the deed
to record ; all which was certified by the recording clerk, and found by
the special verdict.

Soon after the execution of the deed, and in the same month (February

1g. p. Sicard . Davis, 7 Pet. 124; Maynard Morgan, 2 Binn. 97; Lightner ». Mooney, 10
v. Thompson, 7 Id. 348. And see Henry ». Watts 407,
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