
CASES DETERMINED

IN THE

SUPREME COURT OF THE UNITED STATES.

FEBRUARY TERM, 1809.

Unit ed  States  v . Wee ks .
Appellate jurisdiction.

A writ of error does not lie directly from the supreme court of the United States to the district 
court of the district of Maine, although the latter has all the original jurisdiction of a circuit 
court.

The  writ of error in this case was dismissed by the assent of the attor-
ney-general, it having been issued from this court directly to the District 
Court for Maine district; whereas, by the 10th section of the judiciary act 
of 1789 (1 U. S. Stat. 78), writs of error lie from decisions in that court to 
the circuit court of Massachusetts, in the same manner as from other district 
courts to their respective circuit courts ; notwithstanding that the dis -
trict court of Maine has all the original jurisdiction of a circuit court.

Charl es  Alex an der  v . Mayo r  and Commona lt y  of  Alex and ria . 
Taxation.

The corporation of Alexandria has power to tax the lots and lands of non-residents. 
It is not necessary that the lots should be half-acre lots.
Those taxes cannot be recovered by motion, unless in the case of a person holding land, who has 

no other property in the town.

Error  to the Circuit Court of the district of Columbia, sitting at Alex-
andria, to reverse a judgment of that court rendered against the plaintiff in 
error, on motion, for taxes due to the defendant in error for paving the 
streets in Alexandria.

*A bill of exceptions stated, that the plaintiff below produced and 
read to the court the following acts of the general assembly of Vir- *-  
ginia, viz : “ An act for incorporating the town of Alexandria, in the county 
of Fairfax, and the towrn of Winchester, in the county of Frederick,” passed 
October 4th, 1779, by which it is enacted, that “the mayor, recorder, alder-
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men and common councilmen shall have power to erect and repair work-
houses, houses of correction, and prisons and other public buildings, for the 
benefit of the said town ; and to make by-laws and ordinances for the reg-
ulation and good government of the said town,” not repugnant, &c. (and 
to assess the inhabitants for the charge of repairing the streets and high-
ways), to be observed and performed by all manner of persons residing 
within the same, under reasonable penalties and forfeitures, to be levied by 
distress and sale of the goods of the offenders, for the public benefit of the 
said town.”

Also the act of 1786, “ to extend the limits of the town of Alexandria,” 
by which it is enacted, that the limits of that town “ shall extend to and 
include as well the lots formerly composing the said town as those adjoin-
ing thereto which have been and are improved.”

Also the act of December 16th, 1796, “ concerning the town of Alexan-
dria,” by which it is enacted, “ that it shall and may be lawful for the mayor 
and commonalty of the town of Alexandria to recover of and from all and 
every person or persons holding land within the limits of the said town, and 
who have no other property within the said town on which the taxes or 
assessments imposed on such property for paving the streets therein can be 
levied, the amount of such taxes or assessments, by motion, in the court of 
the county or corporation where such person or persons reside ; provided, 
that such person or persons have ten days’ previous notice of such motion, 
and the amount of the taxes or assessments due from him, her or them. 
And provided also, that nothing herein contained shall be so construed as to 
empower the court to give judgment against any person or persons residing 
*„-1 out of the limits of the corporation *of Alexandria, and owning 

J ground therein, having no house on it, where the service (to compen-
sate which the tax or assessment has been or may be imposed) has been or 
may be performed before the last day of February 1797 ; but for the collec-
tion of such taxes, the same means may be used which would have been law-
ful before the passage of this act.”

Also the act of 13th of December 1796, “adding to the town of Alex-
andria certain lots contiguous thereto, and for other purposes therein men-
tioned,” the preamble of which recites, that “ whereas, several additions of 
lots contiguous to the town of Alexandria have been laid off by the pro-
prietors of the land, in lots of half an acre each, extending to the North, to 
a range of lots upon the north side of a street called Montgomery ; upon the 
south, to the line of the district of Columbia ; upon the west, to a range of 
lots upon the west side of West street ; and upon the east, to the river Po-
tomac ; that many of the lots in these additions have already been built upon, 
and many more will soon be improved ; and w’hereas, it has been represented 
to the general assembly, that the inhabitants, residing on the said lots, are 
not subject to the regulations made and established for the orderly govern-
ment of the town, and for the preservation of the health of the inhabitants, 
by the prevention and removal of nuisances, upon which their prosperity and 
well-being do very much depend : Be it therefore enacted, that each and 
every lot or part of a lot within the limits aforesaid, on which at this time 
is built a dwelling-house, of at least sixteen feet square, or equal thereto in 
size, with a brick or stone chimney, and that each and every lot within said
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limits, which shall hereafter he built upon, shall be incorporated with the 
said town of Alexandria, and be considered as part thereof.”

Also an act “ extending the jurisdiction of the mayor and commonalty of 
the town of Alexandria, and for other purposes,” the preamble whereof re-
cites, that “ whereas, by an act of assembly passed in the year 1796, entitled, 
‘ an act adding to the town of Alexandria certain lots contiguous thereto, and 
for other purposes therein mentioned,’ *it  is enacted, that certain r* .
improved lots, and all others as they become so improved, within the L
bounds in the said act mentioned, be added to, and made part of, the said 
town of Alexandria, thereby leaving out of the jurisdiction of the mayor and 
commonalty of the said town, the unimproved lots within the limits aforesaid, 
as long as they shall so remain unimproved ; by which means, the prosperity 
of the said town is in a great degree prevented: § 1. “Be it therefore 
enacted, that the unimproved lots within the limits aforesaid shall be and are 
hereby incorporated with and considered as a part of the said town of Alex-
andria, and subject to the same regulations as the other parts thereof.

§ 2. “The mayor and commonalty of the said town are hereby author-
ized and empowered, whenever they may deem it proper, to open, extend, 
regulate, pave and improve the streets of the said town ; provided, however, 
that they shall make to every person or persons injured by the extension of 
any of the said streets, such compensation, out of the funds of the corpora-
tion, as to the said mayor and commonalty shall appear to be just.”

The plaintiffs produced also the necessary by-laws and documents to show 
the regularity and amount of the assessment.

On the part of the defendant, it was proved, that he never was an inhab-
itant of the town of Alexandria—that the property assessed was not within 
the original limits of the town, but lies within the limits described by the 
act “ adding to the town of Alexandria certain lots contiguous thereto, and 
for other purposes.”

It was not proved, that the defendant had ever laid off any part of the 
property into lots of half an acre each, or in any other manner, or that he 
had ever built any dwelling-house thereon. But it was proved, that always 
after the assessment, the defendant had personal property within the town, 
on which *the  assessments could have been levied (but it did not ap- [-*_  
pear that the personal property had been on any of the lots assessed) ; 
and that the sergeant of the town informed the mayor and common council, 
that he could make distress on the defendant's personal property in the town 
of Alexandria for the assessments.

The property assessed was part of a tract of land which the defendant 
held in the neighborhood of the town. The commissioner of the streets of 
the town had been directed by the mayor to make a plan of the town, and 
had applied to the defendant to know whether he did not wish to have the 
plan extended on his land which lay adjoining the town on the north, to 
which the defendant replied, that he wished to have four streets and four 
ranges of squares laid off through his land; and being requested to name the 
streets, he called them Pendleton, Wythe, Madison and Montgomery, by 
which names they were designated on the plan ; and the defendant had sold 
or let lots agreeable to the plan, and designated as bounded by those streets. 
Some of those streets were actually laid out, and the corners designated by 
stakes and stones, at the request of individuals. On the plan, the defendant

3



[Feb’y5 SUPREME COURT
Alexander v. Alexandria.

did not designate any smaller quantity of ground than regular squares of 
two acres each, agreeable to the manner in which the town was laid off by 
the act for establishing the same.

The property assessed laid within the four new ranges of squares above 
mentioned, and the defendant had, by several deeds, sold and conveyed sev-
eral squares and parcels of land, less than two acres, within those four ranges 
of squares.

C. Simms, for plaintiff in error, contended, 1st. That the land was not 
liable to be taxed, until it was laid off into half-acre lots, and that it had 
never been so laid off, although it had been laid off into two acre squares. 
2d. That the corporation had power to assess inhabitants only ; and 

*3d. That there cannot be a judgment, upon motion, because there 
J was always personal property of Mr. Alexander in the town, which 

might have been distrained for the taxes.

Swann, contra.—The corporation has power to make all by-laws for the 
good government of the town, and not repugnant to the general laws of the 
state. This included the power to order and provide for the pavement of 
the streets, and to raise taxes for that purpose, by assesements on the per-
sons and property within the town.

The acts of the 13th and 16th December 1796, clearly recognise the 
power to tax the property of non-residents.

It was unnecessary to lay out the half-acre lots. The squares were reg-
ularly divided into four lots each, by ideal lines.

The mode of collecting the taxes by distress and sale of personal property, 
was only a cumulative remedy. The corporation was not bound to resort 
to it. It was a more severe and harsh manner of proceeding than that by 
notice and motion, especially, as the principal object of both parties was to 
try the right of the corporation to tax the property.

February 8th, 1809. Mars hall , Ch. J., delivered the opinion of the 
court, as follows, viz :—In the proceedings in this cause two errors are as-
signed by the plaintiff. 1st. That the corporation had no power to assess 
the tax for which the judgment was rendered. 2d. That the judgment is 

irregular, because rendered on motion. *Both  these points are to be 
J decided by the several acts of the legislature of Virginia respecting 

the town of Alexandria.
In support of the first it is contended, 1st. That the corporation has no 

power to tax property not belonging to an inhabitant of the town ; and 
Charles Alexander was not an inhabitant. 2d. That the property, on which 
this tax was assessed, was not within the corporation.

The words of the act of 1779, which is the first act shown to the court 
that confers the power of taxation, are these, “ The mayor, recorder, aider-
men and common councilmen shall have power to erect and repair work-
houses, houses of correction and prisons, or other public buildings, for the 
benefit of the said town ; and to make by-laws and ordinances for the 
regulation and good government of the said town ; provided, such by-laws 
or ordinances shall not be repugnant to, or inconsistent with, the laws and 
constitution of this commonwealth ; and to assess the inhabitants for the 
charge of repairing the streets and highways.”
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For the plaintiff, it is contended, that the power of taxation, here given, 
is, in terms, confined to assessments made on the inhabitants. On the part 
of the defendants, it is urged, that the express power to assess the inhabitants 
is for the sole purpose of improving their streets, and that an express power 
is also given to make expensive establishments, the means of erecting which 
could be furnished only by taxes ; that the power to make by-laws must, 
therefore, necessarily be construed to involve the power of taxing, at least, 
for these objects.

Without deciding this question, as depending merely on the original law, 
it is to be observed, that acts in part materia are to be construed together 
as forming one act. If, in a subsequent clause of the same act, provisions 
are introduced, which show *the  sense in which the legislature em- 
ployed doubtful phrases previously used, that sense is to be adopted *-  
in construing those phrases. Consequently, if a subsequent act on the same 
subject affords complete demonstration of the legislative sense of its own 
language, the rule which has been stated, requiring that the subsequent 
should be incorporated into the foregoing act, is a direction to courts in ex-
pounding the provisions of the law.

The act of the 16th of December 1796, contains this clause : “ It shall 
and may be lawful for the mayor and commonalty of the town of Alexan-
dria to recover, of and from all and every person or persons holding land 
within the limits of the said town, and who have no other property within 
the said, town on which the taxes or assessments imposed on such property, 
for paving the streets therein, can be levied, the amount of such taxes or 
assessments, by motion in the court of the county or corporation where such 
person or persons reside.”

This clause most obviously contemplates a full right to assess taxes on 
property lying within the town and belonging to non-residents ; for it gives 
a right to recover such assessment in the court of any county or corporation 
in which the owner of such property may reside. It is either a legislative 
exposition of a power formerly granted, or the grant of a new power.

If the words of the enacting clause could admit of doubt, the proviso 
would remove that doubt. It is, that the clause which has been recited 
should not “ be so construed as to empower the court to give judgment against 
any person or persons, residing out of the limits of the corporation of Alex-
andria, and owning ground therein, having no house on it, where the service 
to compensate which the tax or assessment has been or may be imposed, has 
been or may be performed before the last day of February 1797; but for the 
collection of such tax, the same means may be used, which would have been 
lawful before the passage of this act.”

*This proviso shows, as clearly as words can show, the sense of 
the legislature in favor of taxing the land of non-residents. L 9

The same act appears to the court to remove any doubt, which may 
otherwise exist, respecting the second branch of this question.

Upon a critical examination of the act of the 13th of December 1796, 
the court would feel much difficulty in declaring that it comprehended in the 
corporation of Alexandria only that ground which was actually divided into 
half-acre lots, and the court would be the less inclined to take this distinc-
tion, because no inducement for making it is to be found in the nature of the 
thing, or could have existed with the legislature.
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The preamble states the lots, represented as contiguous to the town of 
Alexandria, to have been laid off by the proprietors, in lots of half an acre 
each, within certain limits which are described by the law. The enacting 
clause drops the quantity of which a lot is to consist, and declares that every 
lot, or part of a lot, within the limits described, which had been or should 
be improved, should be made part of the town of Alexandria. The act of 
1798 annexes to the town all the unimproved lots, within those limits. The 
case finds that the property on which the tax for which the judgment is ren-
dered was imposed, is within those limits, and was laid off as part of the 
town, in squares of two acres, but these squares were not actually subdivided 
into half-acre lots.

The term half-acre used in the preamble of the act of 1796 is a descrip-
tion of a circumstance probably contained in the representation on which the 
law was founded. But it is impossible to consider that part of the represen-
tation as material to the law. If the squares were regularly laid out, the 
subdivisions of those squares were unimportant, for that subdivision would 
always depend on the caprice of purchasers and sellers. Lots and parts of 
*,„1 lots might *be  separated, or annexed to each other, at will. The

J enacting clause, therefore, of the first act, comprehends every lot, or 
part of a lot, within the described limits, which had been or should be im-
proved ; and the enacting clause of the act of 1798 comprehends every lot 
within those limits. That a square, comprehended in those limits, laid off as 
part of the town, and containing precisely four half-acre lots, should be con-
sidered as excluded from the town, and not liable to taxation for the improve-
ment of the streets, for the single reason that the proprietor had not marked 
thereon the lines of subdivision, would not be readily conceded.

But if a doubt respecting the sense of the legislature could otherwise be 
entertained, that doubt is removed by the act of the 16th of December 
1796, already recited, which particularly respects the power of taxation, and 
gives the remedy by motion. That act drops the term “ lot,” and uses the- 
term “ land.” It authorizes the corporation to recover by motion, against 
any person “ holding land within the limits of the town,” “ the taxes or as-
sessments imposed thereon.” The proviso, which has been also recited, uses 
the term “ ground,” and considers every person owning ground within those- 
limits as liable to be taxed. The 3d section of the same act declares, “ that 
when the proprietor of any lot or ground within the said town shall fail to- 
fill up any pond of water, or remove any nuisance,” as directed by the cor-
poration, the mayor and commonalty may exercise corporate powers in the- 
case. If the squares in question do not consist of lots, because the subdi-
visions have not been actually marked, yet they consist of land, they consist 
of ground, and being within the limits of the town they are, in the opinion 
of the court, within the corporation, and subject to taxation.

But the remedy in the actual case is not by motion. The act affording 
this remedy gives it only in a specified case. It is given only in the case of 
*111 “ a Person or Persons holding land within the limits of *the  said

J town, and who have no other property within the said town.” This 
is not, as has been said, a direction to the officer of the corporation, but is a 
description of the precise case in which alone the remedy by motion is 
allowed. It being found that Charles Alexander had property in the town, 
from which the officer could have levied the tax assessed on him, a motion
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for that tax was not sustainable. If the corporation did not choose to risk 
levying the tax by seizure, they might have instituted a suit to determine 
their right.

This court is unanimously of opinion, that the circuit court erred in 
giving judgment for the plaintiff, on motion, and therefore, directs that the 
said judgment be reversed and annulled.

Hend erso n  v . Moor e .
Error.—Evidence of payment.

The refusal of the court below to grant a new trial, is not matter of error.1
Upon the plea of payment, to an action of debt upon a bond, conditioned to pay $500, evidence 

may be received of the payment of a smaller sum, with an acknowledgment by the plaintiff, 
that it was in full of all demands ; and from such evidence, if uncontradicted, the jury may 
and ought to infer payment of the whole.2

Error  to the Circuit Court of the district of Columbia.
On the plea of payment to an action of debt, upon a bond for $500, dated 

in 1781, the defendant offered evidence to prove that in the year 1797, the 
plaintiff acknowledged that he had received of the money of the defendant 
to a amount of about $1000, of one Willoughby Tibbs, out of the amount 
of the decree which the defendant had obtained against him for $3000, and 
that the money which he so received was in full of all his claims against the 
defendant, the plaintiff having paid for the defendant several sums of 
money. There was no settlement made, nor any receipt given.- “ Where 
upon, the plaintiff prayed the court to instruct the jury, that if, from the 
evidence, they should be satisfied, that the bond had not been fully paid 
off, no declaration of the plaintiff’s 1 that his claims against the defendant 
were all satisfied ’ would be a bar to his recovery in this action ; which 
instruction *the  court refused to give, as prayed, but directed the 
jury, that if they should be satisfied by the evidence, that the de- *•  
fendant, in the year 1797, paid the plaintiff a sum of money less than the 
amount mentioned in the condition of the bond, which the plaintiff, at that 
time, acknowledged to be in full satisfaction of all his claims against the de-
fendant, such payment and such acknowledgment, were competent evidence 
upon the plea of payment, and that the jury might and ought to presume 
therefrom, that the whole sum mentioned in the condition of the said bond 
had been paid to the plaintiff, unless such presumption be repelled by other 
evidence in the cause; to which refusal and instruction, the plaintiff ex-
cepted.”

The verdict being for the defendant, the plaintiff’s counsel moved the 
court for a new trial, and grounded his motion upon sundry affidavits, tending 
to prove that the whole amount of the bond remained due to the plaintiff, 
and that he was surprised by unexpected testimony at the trial. But the 
court refused to grant a new trial.

1 Marine Ins. Co. v. Young, post, p. 187 ; 
Marine Ins. Co. v. Hodgson, 6 Cr. 206 ; Burr v. 
Gratz, 4 Wheat. 213 ; Blunt v. Smith, 7 Id. 
248 ; Doswell v. De la Lanza, 20 How. 29 ; 
Warner v. Norton, Id. 448 ; Schuchardt v. Al-

len, 1 Wall. 371 ; Laber v. Cooper, 7 Id. 565; 
Indianapolis and St. Louis Railroad Co. v. Horst, 
93 U. S. 301.

2 United States v. Child, 12 Wall. 232 ; Uni-
ted States v. Clyde, 13 Id. 35.
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