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tions and settlements, and to open afresh claims that had
heen disposed of. The Court of Claims had no right to go
behind the final settlement, and attempt to establish the
original facts of the case. Its findings of fact, in this re-
spect, were illegal and void. The government has never
cousented to be sued oun this claim, or on auny claims simi-
larly situated.

The conclusion of law to which the court came, I think,
was correct, and the decree should be affirmed.

Rosinson ET AL. v. ELLIOTT.

1. Under the Statute of Frauds in Indiana, which enacts in

“BEcTioN 10. That no assignment of goods by way of mortgage shall be valid
against any other person than the parties thereto, when such goods are not de-
livered to the mortgagee, or assignee, and retained by him, unless such assign-
ment or mortgage shall be duly recorded—’’

And in

‘‘Seerion 21. That the question of fraudulent intent in all cases shall be
deemed a question of fact—?’

A mortgagor of chattels personal may, if the transaction be fair and the
mortgage made by him be duly recorded, retain possession of personal
chattels,

% But the effect of the statute is not to make covery recorded mortgage,
wh‘ich prior to the statute would have been held fraudulent in law,
primd facie valid.

. The recording of the mortgage contemplated by the statute was meant as
a substitute for possession, but was not meant to protect a mortgage from
all illegal stipulations contained in it, \

Hence, wi

: iere a trading firm in a ¢ity in Illinois owing money evidenced
Y ase

ries of notes, coming due from time to time for some months in

ad o . i
lv:.ince, made a mortgage of their stock of goods, the mortgage con-
taining this clause :

“And it is hereby expressly agreed, that until default shall be made in the
g?’;iegi:;f some one of sa.id Tmtes, or some paper in renewal thereof, the parties
i ma:i ??:;may remain in possession of said goods, wares, and merchandise,
o7 lhe} :)e‘da e s:lfne as heretofore, and supply their places with othor goods,*
L .:m,-f 0ds substituted by .purc}uase. for those sold shall, upon being put into
R Or any other store in said city where the same may be put for sale by

Parties of the first part, be subjected to the lien of this mortgage—'’
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The instrument then concluding with powers to the mortgagee, upon any
default, to have the right to enter into said store of the firm and take
possession of a sufficient amount of goods to satisfy, pay, and discharge
all the paper due, and have full power and authority, upon ten days’
public notice, to sell at public auction sach amounts of said goods as
should be necessary to pay said paper; Held—

1. That the court was the proper party to say whether on its face the
mortgage was void.

2. That it was so void.

AprpreAL from the Circuit Court for the District of In-
diana; the case, as appeared by bill and demurrer, being
thus:

On the Tth of July, 1871, John and Seth Coolidge, brothers,
were partners in the retail dry goods trade in Evansville,
Indiana, having been thus in business there since the year
1863. On the day just named they owed to a Mrs. Sloan
$3174, for money previously borrowed of her to aid them in
their business.

They also owed the First National Bank of Evansville
$7600, evidenced by seven promissory notes of the firm—all
maturing between the 25th of July and the 6th of October
of the year 1871—on which one Robinson was then an ac-
commodation indorser; and to secure to Mrs. Sloan the pay-
ment of what was due to her and to indemnify Robinson as
indorser, they made to them a chattel mortgage upon their
stock of goods then in their rented store, including also the
furniture and fixtures connected with the same.

The mortgage, after reciting the liability of the firm to
Robinson, on the notes indorsed by him, stated that it was
contemplated, that in order to take up the notes, or some
of them, it might become necessary to renew the same, Ol
to discount other notes. The recital of the indebtedness to
Mrs. Sloan, by note at four months, with interest, was 2'1150
made with the statement that, if not convenient to the ‘hrm
to pay it at maturity, it might be renewed from time to tme,
as the parties should agree.

After these recitals, and that of the m
of the parties coucerning the continuance of t?le
property was conveyed; the mortgage proceeding t

utual understanding
debts, the

hus:
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“And it is hereby expressly agreed that until default shall be
made in the payment of some one of said notes, or some paper
in renewal thereof, the parties of the first part may remain in
possession of said goods, wares, and merchandise, and may sell
the same as heretofore and supply their places with other goods, and
the goods substituted by purchase for those sold shall, upon being put
into said store or any other store in said city where the same may be
put for sale by said parties of the first part, be subjected to the lien
of this mortgage.”

The instrument concluded with separate powers to the
mortgagees, Robinson and Mrs. Sloan, on default in pay-
ment of their respective claims, to seize and sell sufficient
goods to satisfy the same,

All the debts owing by the firm at the date of the mort-
gage, other than those secured by it, have been paid, except
$8500 due to one Alfred Coolidge, father of the two part-
ners Coolidge, for borrowed money.

The mortgagors remained in possession of the property,
aud bought and sold as they had been accustomed to do,
from the date of the mortgage, to August 7th, 1873, when
Seth Coolidge, one of the partners, died. During this in-
terval of twenty-five months the interest and less than $100
of the principal of Mrs. Sloan’s debt was paid, and the in-
terest and about one-third of the principal of the bank debt.
The note of Mrs. Sloan’s was not renewed, but was overdue
%bout twenty-one months. Robinson continued to indorse
or the firm, Immediately after the death of Seth Coolidge
the property of the firm, consisting of the old stock, goods
sul?sequently purchased, and debts due the firm, was inven-
toried and appraised, and found to be very little in excess
of t.he debts owing by the firm. This inventory and ap-
Praisement was completed on September 15th, and on the
bllowing day Robinson and Mrs. Sloan seized the goods
ad were about to sell them. However, on the 26th of Sep-
tember and before the ten days required by the terms of the
{:&l‘gﬁge for notice of salf: had expired, proceedings in
C‘O~0 lidlcitey were begu'n against the surviving partner, Seth

‘8¢, and an injunction was got to stay any sale.




516 Rosinson ». ErLiorT. [Sup. Ct.

Argument in support of the mortgagees.

Coolidge having been decreed a bankrupt, one Elliott, on
the 15th of November, 1873, was appointed his assignee,
and demanded the goods from Robinson and Mrs. Sloan.
They refused to deliver them to him. IIereupon Robinson
and Mrs. Sloan filed a bill against Elliott, setting forth the
facts as above given, and praying that an account might be
taken of what was due to them, and that the goods might
be sold to pay it. Elliott, the assignee, demurred, and the
court below sustained the demurrer, and rendered a decrec
dismissing the bill. Robinson and Mrs. Sloan then brought
the case here.

The Statute of Frauds* of Indiana makes the following
provisions:

“SgerroN 10. No assignment of goods by way of mortgage
shall be valid against any other person than the parties thereto,
when such goods are not delivered to the mortgagee or assignee,
and retained by him, unless such assignment or mortgage shall
be acknowledged, as provided in cases of deeds of conveyance,
and recorded in the recorder’s office of the county where the
mortgagor resides, within ten days after the execution thereof.

«SgcrioN 21, The question of fraudulent intent in all cases
arising under the provisions of this act, shall be deemed a ques-
tion of fact, nor shall any conveyance or charge be adjudged
fraudulent as against creditors or purchasers solely upon the
ground that it was not founded on a valuable consideration.”

Messrs. A. Inglehart and A. L. Robinson, for the appellants:

Tt is manifest from the tenth and twenty-first sections of
the Statute of Frauds of Indiana, that the legislature of that
State, while intending to guard against trauds, intended also
to permit the use of personal property by way of (?hﬂttel
mortgages as a security for the payment of debts, in the
same manner that real estate is used for that purpose, and
that questions of fraud, which might arise under the law,
should be questions of fact and not of law.

Previous to the enactment of this statute of T

it was necessary to the validity of chattel mortgag
Jr o L T

* 1G. & H. R. 851

egistration,
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there should be a manual delivery of the mortgaged prop-
erty to the mortgagee, who should continue to hold the
sme in his possession, but under this statute the record of
the mortgage is substituted for such delivery, and is full and
complete notice to all the world of the rights and interests
of the parties.*

The questions which present themselves in this case have
not, it is true, been fully and clearly determined by the Su-
preme Court of Indiana. But we submit that the decisions
which have been made are all in our favor, and settle these
propositions :

L. Where the mortgage has been duly recorded in time,
the same is primd facie valid.

2. Where the mortgage is recorded and contains such a
provision as the one in the mortgage here, it is still primd
Jucie valid, and the question of fraud is a question for the
Jury. In other words, that there is no such thing recog-
nized in our courts in this class of cases as fraud per se.

3. Where a mortgage is made in terms to include after-
acquired property, the mortgage will attach to the property
whe.n it is acquired, and will operate as a lien upon it in
equuty.

1 The case of Maple v. Burnsidet would, indeed, seem to
liave .decided the question under consideration. The main
question before the coart was, whether Maple, the attach-
meut defendant, had sold, conveyed, or otherwise disposed
of his property with the intent to cheat, hinder, or delay
any .of his creditors, The fact of fraud relied on was the
makl}lg of a chattel mortgage, permitting the mortgagor to
I(‘smam in possession of the goods, and deal with them as his
Vi,

tThe court below, among others, gave the following in-
struction

O'If, i}ftel' the mortgage was given, the defendant remained in
Possession of the property mortgaged, after the time named in

| }Yl‘ight v. Bundy, 11 Indiana, 898; Duke v. Strickland, 43 Ia. 494.

M‘T ¢ Indiana, 139; and see Chissom o. Hawkins, 11 Id. 816; Coe v.
¢Brown, 22 19. 252, |
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it, using and trading with the property as the owner, it is a
fraud, and you must find for the plaintiff.”

In delivering the opinion of the court, Hanna, J., says:

“It appears to us this instruction was calculated to confuse
and mislead the jury to the prejudice of the defendant. . . . If
it was intended to say that the defendant could not hold pos-
session after the date of the mortgage, it is certainly erroneous.
If some other point of time was intended to be indicated at
which the possession of the defendant should cease to be right-
ful, it should have been more specific, especially in view of the
fact that the date when the debts secured by the mortgage
were to become due is not stated particularly, and the right to
retain said possession was to remain in the mortgagor until the
maturity and failure to pay said debts.”

The case was reversed for the error contained in the in-
struction given.

It must be admitted that this opinion of the Supreme
Court, in which the judge undertakes to state the case, s
wanting in perspicuity in the statement of the facts. But
the record clearly shows that the validity of the mortgage
was in question ; and that the Circuit Court had assumed in
its instruction, just as the circuit judge has decided here,
that if' the mortgagor after the mortgage was executed, kept
possession of the goods and sold and dealt with them a3
his own, the mortgage would be frandulent and void. '

If we are right as to what is the law in Indiana on this
question, and if the validity of the mortgage is to bg settled,
as of course it is to be, by that law, we may rest the argu-
ment here. As for the authority of cases decided in ‘fth?l
States of the Union that the mortgage is invalid, 1t 18
enough to say that the opinion of the Supreme Court Of‘
Mauine,* the Supreme Court of Massachusetts, with Shaw 43
its chief,t the Supreme Court of Michigan, with C()f)]ey as lf’
chief,{ the Supreme Court of Iowa, with Dillon as1ts Chl,e‘{’?

* Abbott v. Goodwin, 20 Maine.

+ Macomber v. Parker, 14 Pickering, 497. : ot

{ Oliver v. Eaton, 7 Michigan, 108; Gray v. Bxdwelly‘lb- 5"_';;1‘,
3 Torbert v. Hayden, 11 Towa, 485; Hughes v. Cory, 20 1d. 89+
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the Cireuit Court of the United States for the first eircuit,
Story, J., presiding;* and the Supreme Court of Indiana,
the State where, and under whose statutes the question
arises, are arrayed against the wacillating and unsatisfac-
tory rulings of New York, rendered under peculiar con-
stractions of their statutes, against the cases in Illinois, under
their very peculiar statutes, and the cases in Ohio, and per-
haps Wisconsin and Missouri, following the same line of
argument,

Mr. W. E. Niblack, contra, contended—

That no question about the respective domains of law and
fact could arise in this case; the proceeding being by bill in
chaneery, and the case being made by a demurrer to it.

That while in Maple v. Burnside, relied on by the other side,
the case was so confusedly stated, that it was difficult to say
exactly what it was, there was nothing in the report to show
that the mortgage contained any provision permitting the
mortgagee to remain in possession and deal with the goods,
and that the judgment established no right in a mortgagor
of chattels even in Iilinois to do so.

That the tenth section of the statate of Indiana did not
change this rule of the common law, and that the argu-
ment of the plaintiff in error went to the extent of allowing
tl?e enactment, that a mortgage of chattels, where possession
did not accompany the title, should nevertheless be valid
when recorded, to set up as valid every fraudulent device
which under the aspect of a mortgage might be put on
record in pursuance of the statute.

That from the case of Grantham v. Hawley, decided so far
back as the time of Hobart,t it had been settled that a mort-
84g¢ was void as to after-acquired property except where
‘the mortgagor had a present actual interest in it or concern-
g 1t; that there must be something in prasenti of which the
thing in. futuro was to be the product, or with which it was

to be connected as necessary for its use, or as incident to it,
————

* Mitchell », Winslow, 2 Story, 630. 1 Hobart, 132%,
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constituting a tangible, existing basis for the contract. The
future property must be an aceretion to the property already
owned by the mortgagor, either by adding the future to the
present, or by growth. Thus, to take Hobart’s illustration,
that while one might mortgage all the wool which should
grow for a term of years on any number of sheep owned by
him at the time, he could not mortgage the wool to be
grown on any sheep at all if he did not own them ; a position
for the principle of which the counsel cited cases from
nearly every State in the Union.

And in short, that although the question might appear,
to some extent, an open one iu Indiana, a reference to the
notes, Euglish and American, upon Twyne’s case iu Smith’s
Leading Cases,* would show that the judicial mind of both
England and the United States had ascertained and fixed the
rule that after-acquired chattels were not subject to lien by
way of mortgage; that this rule was moreover a wise one,
since to sanction a contrary rale and so to give effect to
transactions like the one under consideration, would open
a door to frauds innumerable and of the most extensive sort.

Mr. Justice DAVIS delivered the opinion of the court.

There are few subjects which have been more discussed
in the courts of this country, with less uniformity of decision,
than that of sales and mortgages of personal goods, without
delivery of possession. In Indiana the statute of 13th Elizz}-
beth has been adopted, and two provisions applicable to this
case engrafted on it. The first declares that *no assi.gn-
ment of goods by way of mortgage shall be valid against
any other person than the parties thereto, when such goods
are not delivered to the mortgagee, or assiguee, and re-
tained by him, unless such assignment or mortgage "’ Sifail
be duly recorded. And the second says, that the question
of fraudulent intent in all cases shall be deemed a question
of fact.”

Prior to the incorporation of these provisious in the stat-
ute it was necessary to the validity of chattel mortgages 11}

# Seventh American edition, vol. 1, p- 7.
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Indiana that there should be a manual delivery of the mort-
gaged property to the mortgagee, who should continue to
hold the same in his possession. These provisions changed
the law in this particular, and permitted the retention of the
possession of personal property by the mortgagor in a chattel
mortgage given as a security for the payment of debts. And
there can be no question that in Indiana a mortgage, which
simply allows the mortgagor to retain the possession and use
of the property until breach of the condition is, when duly
recorded, primd facie valid. But it is insisted that the effect
of these provisions is also to make a mortgage of a stock of
goods, containing a provision authorizing the mortgagor to
refain possession for the purpose of selling in the usual
course of trade, primd facie valid, and that the court cannot,
a8 a matter of law, pronounce it fraudulent. This, we
think, is going beyond what the legislature intended. If
registration was intended, as we think it was, as a substitute
for delivery of possession, it was not meant to be a protec-
tion for all the other stipulations contained in a mortgage.
I 50, it could be used as a cover for any frandulent trans-
action, which would have to be treated, on the theory ad-
vanced, as valid, until the contrary was shown.

It is true the law conferred on the parties the right to
agree that the possession of the property could remain with
the mortgagor, provided the mortgage be recorded; but if
th§ mortgage contains other provisions, which, on legal
principles, vitiates the whole instrument, it is difficult to see
h)(.)\v recording it could make it even primd facie valid. The
].{111 of Sales Registration Act in England makes void all
blils. of sale not filed as required, if unaccompanied by pos-
Sslon. - An eminent writer in speaking of this act says:
“Of course the mere fact of due registration of a bill of
sale,.under this act, does not necessarily make it good against
creditors.  The act was not passed with a view of making
g00d a title which was not good before, but for the protec-

t_lon of creditors.”* And to the same effect is Wood v.
Lou*ry.]L

Y
May on Fraudulent Conveyances, p. 120. + 17 Wendell, 495-6.
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It is argued, however, that there can be no such thing in
this class of cases as constructive fraud, because under the
statute the question of frandulent intent is one of fact. But
the Supreme Court of Indiana has decided the question dif-
ferently. The statute of that State for the prevention of
frauds embraces twenty-two sectious. The tenth relates to
the registration of chattel mortgages; the seventeenth en-
acts that every assignment, &c., of any estate in lands, or of
goods, made with intent to hinder, delay, or defraud cred-
itors, shall be void; and the twenty-first declares that the
question of fraudulent intent, in all cases arising under the
provisions of this act, shall be deemed a question of fact.
It will thus be seen that the last section applies to convey-
ances of land as well as to assignments of goods by way of
mortgage. In Jenners and others v. Doe on the demise of Pone-
roy and others,* the question was whether a deed of trust on
certain lands was void as to creditors who did not consent
to it. The court of original jurisdiction held the deed void
upon its face as a question of law. It was contended that this
ruling was erroneous, and that in all cases the instrument
must be referred to the jury in connection with the facts.
But the Supreme Court held the ruling to be correct.
They say that the provisions embraced in the seventeenth
and twenty-first sections of the statute have declal'efl, not
changed, the law on the subject; that the court must, 1n the
first instance, determine upon the legal effect of a \Yntten
instrument, and if that be to delay creditors it i8 re‘]ec.ted
If, however, on its face it conforms to the law, it is recglve}i
in evidence, and the question of the intent with which 1t
was executed is an open one for the jury. It WOllld‘Seem
to be the view of the court in this case, as well as 11 the
preceding one in the same volume, of Nutler v. Harris, thil'[
the twenty-first section applies to cases of actual or med-
tated and intentional fraud, and is not applicable to written
instruments which the law adjudges to be fraudulent on
their face and consequently void.

There is, therefore, nothing in the way of the consldl
R

* 9 Indiana, 461.
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tion of the main question involved in this controversy on its
merits,

It chattel mortgages were formerly, in most of the States,
treated as invalid unless actual possession was surrendered
to the mortgagee, it is not so now, for modern legislation
has, as a general thing (the cases to the contrary being ex-
eeptional) conceded the right to the mortgagor to retain
possession, if the transaction is on good consideration and
bond fide. This concession is in obedience to the wants of
trade, which deem it beneficial to the community that the
owners of personal property should be able to make bond
fide mortgages of it, to secure creditors, without any actual
change of possession.

But the creditor must take care in making his contract
that it does not contain provisions of no advantage to him,
but which benefit the debtor, and were designed to do so,
and are injurious to other creditors. The law will not sanc-
tion a proceeding of this kind. It will not allow the creditor
to make use of his debt for any other purpose than his own

indemnity, If he goes beyond this, and puts into the con--

tract stipulations which have the effect to shield the property
of his debtor, so that creditors are delayed in the collection
of their debts, a court of equity will not lend its aid to en-
force the contract. These principles are not disputed, but
the courts of the country are not agreed in their application
t0 mortgages, with somewhat analogous provisions to the
one under consideration. The cases cannot be recounciled,
by any process of reasoning, or on any principle of law. As
the question has never before been presented to this court,
Ve are at liberty to adopt that rule on the subject which
Seems to us the safest and wisest. It is not difficult to see
that the mere retention and use of personal property until
default is altogether a different thing from the retention of
bossession accompanied with a power to dispose of it for the
beuefit of the mortgagor alone. The former is permitted
by t}{e laws of Indiana, is consistent with the idea of
seearity, and may be for the accommodation of the mort-
89gee; but the latter is inconsistent with the nature and




]

524 RopiNsoN ». BLLIOTT. [Sup. Ct.

Opinion of the court.

character of a mortgage, is no protection to the mortgagee,
and of itself furnishes a pretty effectual shield to a dishonest
debtor. We are not prepared to say that a mortgage under
the Indiana statute would not be sustained which allows a
stock of goods to be retained by the mortgagor, and sold by
him at retail for the express purpose of applying the pro-
ceeds to the payment of the mortgage debt. Indeed, it
would seem that such an arrangement, if honestly carried
out, would be for the mutnal advantage of the mortgagee
and the unpreferred creditors. But there are features en-
grafted on this mortgage which are not only to the prejudice
of creditors, but which show that other considerations than
the security of the mortgagees, or their accommodation
even, entered into the contract. Both the possession and
right of disposition remain with the mortgagors. They are
to deal with the property as their own, sell it at retail,
and use the money thus obtained to replenish their stock.
There is no covenant to account with the mortgagees, nor
any recognition that the property is sold for their benefit.
Instead of the mortgage being directed solely to the bond
fide security of the debts then existing, and their payment
at maturity, it is based on the idea that they may be indefi-
nitely prolonged. As long as the bank paper could be re-
newed, Robinson consented to be bound, and in Mrs. Sloan’s
case it was not expected that the debt would be paid at ma-
turity, but that it would be rencwed from time to time, as
the parties might agree. It is very clear that the instrument
was executed on the theory that the business could be car-
vied on as formerly by the continued indorsement of Rob-
inson, and that Mrs. Sloan was indifferent about prompt
payment. The correctness of this theory is proved by the
subsequent conduct of the parties, for the mortgagees ¢
mained in possession of the property, and bought and sold
and traded in the manner of retail dry-goods me.rciuamf%
from July Tth, 1871, to August 7th, 1873. Daring this
period of twenty-five months Robinson indorsed as usual,
and Mrs. Sloan was content with the payment of a .smn'“
portion of the principal of her debt. Instead of getting I
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renewed, as contemplated by the mortgage, she seems to
liave been willing to let it remain dishonored, and the fair
inference from the averments of the bill is that Robinson
would have continued to indorse, and Mrs. Sloan exhibit
the same easy indifference on the subject of her indebted-
ness, if the death of Seth Coolidge had not dissoived the
firm and compelled an inventory and appraisement, showing
the desperate condition of the mortgagors. It hardly need
be said that a mortgage which, by its very terms, authorizes
the parties to accomplish such objects is, to say the least of
it, constructively fraudulent,

Munifestly it was executed to enable the mortgagors to
continue their business and appear to the world as the ab-
solute owners of the goods, and enjoy all the advantages
resulting therefrom. It is idle to say that a resort to the
record would have shown the existence of the mortgage, for
men get credit by what they apparently own and possess,
aud this ownership and possession had existed without in-
terruption for ten years. There was nothing to put creditors
on their guard.  On the contrary, this long-continued pos-
session and apparent ownership were well calculated to cre-
ate confidence and disarm suspicion. But apart from this,
security was not the leading object. If so, why does Mrs.
Sloan’s note remain overdue for twenty-one months; and
why does Robinson continue to indorse? This conduct is
the result of trust and confidence, which, as Lord Coke tells
U, are ever found to constitute the apparel and cover of
frand,

In tl‘}ltb, the mortgage, if it can be so called, is but an
expression of confidence, for there can be no real security
where there is 1o certain lien.

W. hatever may have been the motive which actuated the
parties to this instrument, it is manifest that the necessary
result of what they did do was to allow the mortgagors,
under cover of the mortgage, to sell the goods as their own,
‘IIUI‘I apll’l'Ol?l'iute the proceeds to their own purposes; and
:vl:b:’.to.()’ ¥O.r an indefinite length of time. A mortgage

el 1 its very terms, contemplates such results, besides




526 Rozsinson ». ELrrorr. [Sup. Ct.

Opinion of the court.

being no security to the mortgagees, operates in the most
effectual manner to ward off other creditors; and where the
instrument on its face shows that the legal effect of it is
to delay creditors, the law imputes to it a fraudulent pur-
pose. The views we have taken of this case harmonize with
the English common-law doctrine, and are sustained by a
number of American decisions. In the American editor’s
note to T'wyne’s case,* most of the cases in this country on
the subject are collected and classified.t

It is contended by the appellants that the rulings of the
Indiana courts are in favor of the validity of this mortgage,
and the main case relied on to support this position is Maple
v. Burnside. The facts of this case are stated in the opinion
of the court in a way to render it difficult for any practitioner
outside of the State to understand the application to them
of the legal rules which are discussed, but there is nothing
to show that the mortgage there considered contained any
provision permitting the mortgagor to remain in possession
of the property and deal with it as his own, nor does the
judgment of the court involve any such question. The case
would seem to be chiefly valuable as an authoritative expo-
sition of certain points of nisi prius practice. Although we
have been unable to find any case from Indiana of similar
facts with the one at bar, yet the decision in the New Albany
Insurance Company v. Wilcoxson,i would seem to imply that
when such a case did arise it would be decided in accordance
with the views we have presented. The point ruled in that
case is, that if a mortgage is executed merely to protect
property in the hands of the mortgagor from his creditors
other than the mortgagee, the mortgagor retaining posses-
sion and the right of disposition, and these facts appear
upon the face of the mortgage, it would be fraudulent and
void as against other creditors, and ghould be so dec_!a‘l‘eil
by the court. And the court, to sustain this proposition,

= B

% In Smith’s Leading Cases, vol. i, p. 52, 7th American edition. e

4 See, also, Mittnacht v. Kelly, 8 Keyes, 407; Yates v. Olmsted,if"; ,DKRG
bour, 43; Barnet v. Fergus, 51 1llinois, 352; Re Manly, 2 ]%ond, -
Kahley, 2 Bissell, 383. 1 21 Indians, 305

L]
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vefer to Freeman v. Rawson,* a standard authority in this
class of cases, for the views we have advanced on this sub-
ject.

Finally, it is iusisted if the mortgage is held void in law,
ill the delivery of the goods in pledge vests a sufficient
lien, primd facie, to enable the appellants to enforce their
lien in equity.

The answer to this is, that the case made by the bill does
not proceed upon such a delivery at all, but upon the mort-
gage and seizure under it. Besides, if the appellants could
turn the proceeding into a voluntary pledge by the debtors,
it would not help them, for it would violate the preference
clause of the Bankrupt Act, as they got the goods only
twelve days before the petition in bankruptey was filed.

DECREE AFFIRMED.

TuckeEr v. FERGUSON ET AL.

L. Congress, by act of 1857, granted public lands to a State, to be ‘“held”’
by it, to aid in the construction of a railroad through the State, the
road, when made, to be and remain a public highway for the use of the
government of the United States, free from toll or other charges upon
the transportation of property or troops of the United States; the gov-
ernment to have a right also to carry the mails thereon.

The. lands were to be exclusively applied in the construction of the road,
disposed of only as the work progressed, and applied to no other pur-
pose whatsoever. The act prescribed that the mode of disposition should

‘be by sale made from time to time as the road advanced.

'1h(_a State, by act of its legislature, accepted the lands ¢ with the restric-
tions and upon the terms and conditions contained in the said act of
Congress,” and by the same act, in which the acceptance was made,
vested in a then recently organized railroad company the lands ¢ fully
and C?mpletely, according to the act of Congress relating thereto and
?he. direction of the board of control’ of the State (a body appointed
f)tytm governor and Senate), and ¢“ whose duty ”’ it was made by the act

0 manage and dispose of the lands’’ in aid of the construction icthe
company being made, moreover, subject to such rules and regulations

as the legislature of the State might from time to time enact and pro-
——— -

* b5 Ohio State, 1.
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