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preceded it, and be an improvement. In such case it is 
patentable. The prior patentee cannot use it without the 
consent of the improver, and the latter cannot use the origi-
nal invention without the consent of the former. But a 
mere carrying forward or new or more extended application 
of the original thought, a change only in form, proportions, 
or degree, the substitution of equivalents, doing substan-
tially the same thing in the same way by substantially the 
same means with better results, is not such invention as will 
sustain a patent. These rules apply alike, whether what 
preceded was covered by a patent or rested only in public 
knowledge and use. In neither case can there be an inva-
sion of such domain and an appropriation of anything found 
there. In one case everything belongs to the prior patentee, 
in the other, to the public at large.

The question before us must be considered in the light of 
these rules. All the particulars claimed by the complainant, 
if conceded to be his, are within the category of degree. 
Many textile fabrics, especially those of cotton and wool, 
are constantly improved. Sometimes the improvement is 
due to the skill of the workmen, and sometimes to the per-
fection of the machinery employed. The results are higher 
finish, greater beauty of surface, and increased commercial 
value. A patent for the better fabric in such cases would, 
we apprehend, be unprecedented. The patent in the present 
case rests upon no other or better foundation.

Decre e aff irmed .

City  of  Sacra ment o  v . Fowls .

1. Under the Process Act of California, enacting that in a suit against a cor-
poration the summons may be served on “ the president or other head 
of the corporation,” service is properly made on the president of a board 
of trustees, by whom it is declared in the city charter that the city shall 
oe “ governed,” and which president of the board of trustees, the charter 
further declares, shall be “ general executive officer of the city govern« 
ment, head of the police, and general executive head of the city.”
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2. When no defence has been made to the liability of a city for its bonds 
in a State court having general common-law jurisdiction in the place 
where the city was sued on them, no question can be raised here, on 
error to a judgment obtained in a Circuit Court of the United States on 
the record of the judgment of such State court.

Err or  to the Circuit Court for the District of California; 
the case being thus:

The city of Sacramento having been incorporated March 
26th, 1851,* was reincorporated by act of April 25th, 1863. f

The act enacts as follows:
“ § 2. The city of Sacramento shall be governed by a board of 

trustees consisting of three members.
“ § 3. The officers of the city of Sacramento shall be a first, 

second, and third trustee, who shall constitute a board of trus-
tees.

“§4. The board of trustees shall be designated as follows: 
The first trustee shall be president of the board of trustees and 
general executive officer of the city government.

“ § 5. The president of the board of trustees shall be the head 
of the police and general executive head of the city.”

No mayor is mentioned in the charter.
This statute being in force, Mrs. Fowle, owning certain 

unpaid bonds of the city, issued in October, 1852, under the 
former incorporation, brought suit in 1866 against the city, 
in the District Court of the twelfth judicial district of the 
State of California, a court of general common-law jurisdiction, 
to obtain judgment on them.

The California Process Act| (also in force when suit was 
brought) enacts that if a suit be against a corporation, the 
summons shall be served by delivering a copy thereof “ to the 
president, or other head of the corporation, secretary, cashier, 
or managing agent thereof.”

The officer to whom the writ was directed, returned it 
with a certificate that he had served it on the defendant, the 
city of Sacramento, by delivering a copy of the summons,

♦ Statutes of California 1851, p. 891. t 1863, p. 415.
X Compiled Laws of California, | 29, p. 523.
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with the complaint attached, to Charles Swift, president of 
the hoard of trustees of said defendant, whom he knew to be such 
president and head of said corporation.

No defence was made to the suit, and judgment was en-
tered by default, in favor of the plaintiff, in March, 1867, for 
$40,000.

On this judgment Mrs. Fowle brought suit in thé Circuit 
Court of the United States for the District of California, 
and a properly certified copy of the judgment roll in the 
former case being offered by the plaintiff in evidence, it was 
objected to by the defendant, on the grounds—

1st. That it appeared from the said roll that the defendant 
had not been served with summons as required by statute ; 
the president of the board of trustees not being the president 
of the city corporation.

2d. That by the terms of the original charter of Sacra-
mento, in force when the bonds sued on were issued, the 
charter was liable to be altered from time to time, or re-
pealed, and because, in 1863, it had been altered in such a 
way as that while it was enacted that the city might be sued 
by its name on any bond, it was provided that this should 
be only when such bond had been made after April 25th, 
1863 : which was not the case here.

The court below admitted the evidence, and judgment 
was given for the plaintiff. The city now brought the case 
here on exception to the evidence.

Messrs. A. A. Sargent and D. F. Lake, for the plaintiff in 
error ;

1. The president of the board of trustees was not the pres-
ident of the corporation. The corporation had no president, 
and there was no “head” to the corporation, within the 
meaning of that word, as used in the statute, except the 
board of trustees sitting as such ; each officer had distinct 
duties prescribed for him in the charter,  and each was head 
of his distinct department.

*

* Article II, 3-16.
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The summons not having been served on the defendant 
as provided by statute, the default of the defendant in the 
Twelfth District Court was irregularly entered, and the 
judgment was void.*

2. A municipal corporation cannot be sued except as 
allowed to be by statute;f and under the charter of Sacra-
mento, the bondholders took, subject to the contingency, 
that the charter might be so altered that they must look to 
payment of their claims without an action of the ordinary 
kind at law against the city.

Mr. H. F. Durant, contra.

Mr. Justice DAVIS delivered the opinion of the court.
That the summons was served in conformity with the Cal-

ifornia Process Act we think quite clear.
If the president of the board of trustees is not the “ head 

of the corporation,” it is difficult to see who is, for no other 
executive or head officer is named in the charter. Indeed, 
it would seem that a service upon any officer of less grade 
would not be a compliance with the statute. The legislature 
doubtless intended, in pursuance of a wise public policy, to 
guard the city from the consequences which have sometimes 
followed legislation permitting suits to be prosecuted against 
municipal corporations where process was served upon any 
officer of the city government. It is easy to see that in such 
a case the public interests might suffer, but no reasonable 
apprehension could be indulged in this regard if the chief 
officer intrusted by the people with the management of their 
affairs was notified of the pendency of judicial proceedings.

The decision on this point disposes of the case, for if the 
service was in conformity with the statute, the court had 
jurisdiction of the party and the subject-matter, and the 
judgment is conclusive against the city, until reversed on 
direct proceedings, by the Supreme Court of the State.

* Galpin v. Page, 18 Wallace, 350.
f Mitchell ». City of Rockland, 52 Maine, 118; Sharp v. County of Contra 

Costa, 84 California, 284; Webster v. Reid, 11 Howard, 437.
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It is hardly necessary to say that the question of the orig-
inal liability of the city on the bonds sued upon is not open 
here. If the city had any defence to make to them, it should 
have been made when suit was brought against it in the 
State court.

Judgme nt  af fi rmed .

Wats on  v . Bon du ran t .

1. By the law of Louisiana, as held by her courts, it is indispensably neces-
sary, in order to make a valid sale of land under a foreclosure of a mort-
gage, that in all parishes, except Jefferson and Orleans, there should be 
an actual seizure of the land ; not perhaps an actual turning out of the 
party in possession, but some taking possession of it by the sheriff more 
than a taking possession constructively.

2. Under the arrangement, known in Louisiana as the “ pact de non alien-
ando,” the mortgagee can proceed to enforce his mortgage directly 
against the mortgagor, without reference to the vendee of the latter. 
But the vendee has sufficient interest in the matter to sue to annul the 
sale, if the forms of law have not been complied with by the mortgagee 
of his vendor in making the sale.

8. Where a return in a record, purporting to be a sheriff’s return to a fieri 
facias, alleges that under a proceeding to foreclose a mortgage the 
sheriff seized the mortgaged premises, but does not purport to be signed 
by the sheriff, the return is traversable, and if the law requires an actual 
seizure, it may be shown that none was made.

Err or  to the Circuit Court for the District of Louisiana. 
Walter Bondurant brought this action against one Wat-

son, in the court below, to recover possession of a lot of 
land containing one hundred and sixty acres, in the parish 
of Tensas, Louisiana.

The case was thus:
Daniel Bondurant, owning a large plantation in the said 

parish of Tensas, died intestate, leaving three sons, Horace, 
Albert, and John, and also a grandson, the plaintiff, then an 
infant, and coheir with them. In 1852 the sons sued for a 
partition, and a decree of sale was ordered. A sale was made,
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