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Statement of the case.

Defences in avoidance of the claim made in the declara-
tion must be proved in the court of original jurisdietion, and
if not proved there they cannot be successfully set up in the
appellate court to support an assignment of error.

Other matters were discussed at the bar, but it is not nee-
essary to examine any other of the propositions submitted,
a8 these suggestions are suflicient to dispose of the case.

JUDGMENT AFFIRMED.

Roacu v. SuMMERS.

1. A surety is not discharged by a contract between his principal and their
common obligee, which does not place him in a different position from
that which he occupied before the contract was made.

2. Answers in chancery not responsive to a bill, and not sustained by other
proof, are of no avail as evidence.

APPEAL from the Cireuit Court for the Southern Distriet

of Mississippi,
hvSummers & Co. filed a bill in the court below against
Bugene and Naylor Roach (the last a representative of I. W,
Roach, deceased), and R. B. and B. M. Butler, for an account
a.ml .f'or the foreclosure of a mortgage, The bill averred
that 1n the year 1867, the said L, zmde. W. Roach, demised
iplantution in the State of Mississippi to R. B. and B. M.
‘.l-lj:lﬂle)r f]m' the business of cotton planting; that to enable
vnluI,)I:jtne.:;Sf tusobtmn supplies for the plantation from the
\\'im- Iihe‘]}] S,I ] ‘ummers & Co., the Me§31's. Roach, together
e Lgoi;s, executed two promlssgry notes, each in
iy 18‘:'-7 OO’, pa.y:ab-le to the. complainants, dated Feb-
X tflat—- ~>ej““J ,]zlmd falling du.e in October and November
mﬁ!‘fﬁ';’i‘ Za (i 5 tildt Payment of the notes was secured by a
e Cztiugr;end)y the Messrg Roach, an.d that it was agreed
b }m;se. f)n the Qemlse.d plantation .should b(? shipped
e ]1 thants ; nothing .beu'xg alleged in the bill as to
a8 then to be done with it or its proceeds. The bill
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further averred that in pursuance of this arrangement the
complainants made advances to the Batlers, a part of which
was repaid ont of the proceeds of the cotton crop of 1867,
but that $4774.69 remained unpaid after credit had been
given for the cotton shipped in that year; that the Batlers,
being desirous to continue planting cotton on the plantation
during the year 1868, and being without the necessary money
and supplies for that purpose, applied to the complainants
to make additional advanees, to secure which, as well as the
balance then due, they executed a deed of trust of all the
crops of corn and cotton they might raise on the plantation,
stipulating that the net proceeds should be applied—first, to
the payment of the supplies furnished for 1868; and sec-
ondly, to the payment of the balance due for the supplies
farnished in 1867. It is then averred that after giving credit
for all the cotton received there remained a balance due to
the complainants of about $3600, the proceeds of the crop
of 1868 having more than paid the advances made during
that year, and having reduced the balauce due at the close
of 1867,

The defence set up in the answers was that the Messrs,
Roach were only sureties for the repayment of the advances
made to the Butlers in 1867, not exceeding $5000; that the
notes and mortgage were given as securities for such repay-
ment; that it was agreed that all the crops of cotlon raised on
the demised plantation should be applied to the payment of the notes,
and that the cotion should be shipped to the complainants by fl/te
Butlers for that purpose as rapidly as it could be prepar‘é“i Jor
market, but that in fraud of the agreement the complainants

subsequently, on the 19th day of February, 1867, ¢
without the knowl-

ntered

into an arrangement with the Butlers,. s
edge of the sureties, by which it was stipulated they shou ;
have an interest in the crop of 1867, that the Butlers shoul ‘
pay 2} per cent. commissions on the advances madez 10 p[el)
cent. interest, and the usual commissions ff”' gelling the
cotton. It was farther answered that in their account th}e
complainants did charge 10 per cent. interest on tlttzlliﬂ.}: :d
vanced, and 2} per cent. commissions; that instead O
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vancing supplies for the plantation, as they had agreed to
do, they advanced chiefly money, and that by their usurious
charges they made up the balance of $4774 as duc at the
close of the year 1867. The answers then asserted that the
agreement of February 19th, 1867, and the subsequent deal-
ings of the complainants with the Butlers, as exhibited by
their acconnts, in which they charged 10 per cent. interest
and commissions, was an abandonment of the original con-
tract and inconsistent with it, and that it operated as a re-
lease of the notes and mortgage.

The matter in issue was, therefore, a question of fact.
Was the original agreement (a verbal agreement confessedly)
which the bill set forth—the agreement that the cotton
raised on the demised plantation should be shipped to the com-
plainants—accompanied with the further stipulation which
the answer alleged that it was accompanied with, to wit,
that all the crops of cotton raised on the demised plantation
should be applied to the paymeunt of the notes, and that the
cotton should be shipped to the complainants by the But-
lers for that purpose as rapidly as it could be prepared for
market, ? s

.If'_this further stipulation was not contemporary with the
Ol'lr%mal agreement, then the defence had no merit,

The language of the answer of Eugene Roach was thus:

“This respondent answering, says, that it was agreed and
tnderstood by and between said complainants and said Butlers
"h“t_‘l” the crops of cotton raised on said plantation, should be
;Il?jljw r:o fhe payment of the aforesaid promissory notes, and that

" Stme snould be shipped by said Butlers, for that purpose, as
rapidly as it could pe prepared for market.”

That of the Butlers (a joint answer), thus:

113
ﬁoanti};::H::gate and aver that the sole and only considera-
R Roz;-l}:g ;annotes, as understood and a.greed upon by the
ey ,‘0 rcsp‘ondents and complainants, was planta-
°riies $0 be furnished to these respondents by complain-

ants £ <
for the leased plantation for the year 1867, and in no event

Wwere the gaid :
¢ said Roachs to be liable for a greater amount of sup-
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plies than the face of said notes. The said Roachs were to be
liable only for the supplies for the year 1867, not exceeding
$5000. The notes were simply given as security for said ad-
vances. It was further agreed between the said parties that
the crop of 1867 was to be shipped to said complainants, and
the succeeding crops to be also shipped, and that all shipments
were to be first applied as credits on the said notes.”

Eugene Roach and R. B. Butler were examined as wit-
nesses. The forner said:

“The agreement between the parties to the notes mentioned
in the bill, in regard to the payment thereof, was that the cotton
raised by the Butlers should be shipped to Summers and Bran-
nins, and proceeds first applied to the payment of the notes. 1 was
not present when the agreement alluded to was made, but was
subsequently informed by my brother, L W. Roach, that such
agreement was made when the notes were executed by the O,the.r
parties; and at my brother’s solicitation, and on account of bis
statement of such agreement, I also signed the notes.”

The testimony of B. M. Butler as appearing on examina-
tion in chief and on cross-examination, was thus:

Examined in chief.

«« Question. State whether or not, at the time said notes were
madej there was any agreement that all the cotton shippefl‘u?d‘
to be shipped by you and your co-defendant, B. M. Butler, I]';l
the year 1867, as well as for subsequent years, was to F)e 80 tz
and the proceeds thereof applied by complainants to.f,m: ?ﬂ)‘?
ment of said notes in preference to any other debts against you:

« Answer. There was such an agreement.”

Cross-examined. .
] 7 -oferred to in thein-
« Question. State when the agreement leferred a8
ot ¢ ate 4 ar
terrogatory-in-chief was made, the particular dtbl e
whether before or after the notes and mortgage referre e
i y id agreeme
this case were made; with whom and by whom said ag
was made. g
« Answer. The agreement was made in New U1 it
I oo wWere
day of February, 1867, after the notes and mortgage

leans, the 19th
exe-

davtan A Eafiel

% The brother here mentioned was DOW dead.
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cuted, with a member of the firm of Summers & Co., by me,
acting for B. M. and R. B. Butler.”

Upon thie bill, answer, and proofs the Circuit Court de-
creed in favor of the complainants, but in the settlement of
the account and ascertainment of the debt due they were
credited with only 8 per cent. interest and 2} per cent. com-
missions, while they were charged with the proceeds of all
the cotton received by them from the plantation for both
the years 1867 and 1868, and no exception was taken to this
mode of stating the account,

This appeal was taken by the defendants Roach.

Mr. P. Phillips, for the appellants ; Mr. Montgomery Blair
(with whom was Mr. J. B. Beck), contra.

Mr. Justice STRONG delivered the opinion of the court.

. No exception was taken in the Cirenit Court to the mode
i which the account was stated. Of course no exception
can now be taken,

.Thc ouly question, therefore, which can be considered in
this court is whether the agreement of February 19th, 1867,
by which it was stipulated between the complainants and
the Butlers that the former should have an interest in the
Cfl‘OP O.F 1-867, as well as 10 per cent. interest and 2% per cent.
comnnss_mns for advances, operated as a release of the notes
and mortgage given by the sureties, The answer to the
11estion depends upon what took place when the Messrs,
Roach became sureties,

Waiving att.eutiou to the fact that no particular or defined
ks I';lzt?':fen. t(-) the ?or}llwlaitlants by their arrangement
i Sm‘t-)t;% uv;sl, t is plain it could n_ot \v0r1'< a dlseharge'of
iy i ‘ ess lvt place.d them in a different posm‘o.n
* Whieh they occupied before it was made. If it
any security they had in virtue of their contract
'® complainants, it was doubtless a fraud upon them,

are not holden by their notes and mortgage, If]
3 1\?came sureties, it was agreed by all the parties
ves, the complainants and the Butlers, that all the

lnterast

took away
with t}

and they
When the
themse]
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cotton crops raised on the demised plantation should be
shipped to the complainants and credited against the ad-
vances to be made, it was bad faith to the sureties for the
creditors to enter into an arrangement with the Butlers that
a portion of the erops should be devoted to another use.
On the other hand, if there was no such agreement respect-
ing the crops made when the Messrs, Roach assumed their
suretyship and gave their notes and mortgage, the subse-
quent arrangement with the Butlers was no alteration of the
original contract, and had no effect upon it.

It is vital, then, to a correct decision of the case, to ascer-
tain whether there was such an agreement made at the time
the suretyship was undertaken, an agreement to which the
Messrs. Roach were parties. It was averred in the answer
of Eugene Roach that such an agreement was made between
the complainants and the Butlers, but when it was made,
whether at the time when the notes were given or after
wards, is not stated. Nor is it alleged that the sureties were
parties to it, or that they executed their notes and mortgige
in reliance upon it. The answer of the Butlers is substan
tially the same, though, perhaps, it may reasonably be con-
strued as averring that such an agreement was made between
all the parties when the notes were given. But assuming
that the averment is sufficiently made in both answers, since
it is new matter not responsive to anything in the bill, it
must be sustained by proot to be of any avail as a‘defence.

And we do not find in the record any proof to sustain it
The only testimony upon the subject is that of Eugene R(Ta‘ch
and R. B. Butler, two of the defendants. Roach testifies
that it was agreed that the cotton crop raised by the Butlers
should be shipped to Summers & Co., and that the proceeds
should be tirst applied to the payment of the notes. But
he does not state when or between whom this agreement
was made. That he is not speaking from his own l_{llOWJ'
edge of what took place when the notes were given 18 ce”
tain, for he says he was not present, and that all his knowl-
edge was derived from his brother. And the testimony of
B. M. Butler also utterly fails to establish such an agre®
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ment. In answer to an interrogatory whether at the time
the notes were made there was any agreement that all the
cotton shipped or to be shipped by him and R. B. Butler
for the year 1867, as well as for subsequent years, was to be
sold and the proceeds thereot applied by the complainants
to the payment of the notes in preference to any other debts
due by him and R. B. Butler, he said there was such an
agreement, But in his cross-examination he said the agree-
ment of which he spoke was made in New Orleans on the
18th of February, 1867, after the notes and mortgage were
executed, Tle evidence, then, wholly fails to prove the
existence of the agreement made at the time when the sure-
tyship was undertaken, and consequently the subsequent
arrangement of Februarvy 19th, 1867, as well as the deed of
trust for the crop of 1868, had no eftect upon the liability
of the mortgagors.
DECREE AFFIRMED.

Baxk v. CooPER.

After an assignee in bankruptey, aided by a creditor, has twice contested
before the District Court or its referee the claim of a person who has
-been allowed to prove his claim, and, after all the evidence which could
then or afterwards be produced, it has been twice decided that the claim
Was a valid one, no bill lies in the Circuit Court (either under the gen-
el‘"nl provisions of the Bankrupt Act or under the second section of it,
giving to the Circuit Court a general superintendence and jurisdiction

of .nll cases and questions arising under the act) against either the

assignee or the person who has been allowed to prove his claimn, to have

the order allowing it reversed. Such a bill may be demurred to for
want of equity.

AL from the Circnit Court for the Northern District
of New York; the case being thus:

'011 t.he dth of February, 1870, the Troy Woollen Company
::::‘i“)q.]“qged a bankrupt by the District Court for the North-
(Y TIStI'lct of New York, and on the 11th of March, 1870,

*appan became the assignee. Soon afterwards Cooper,
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