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Syllabus.

added. The defendant adrmitted the receipt of the $7060.18,
stated in the assignment, as the consideration for making it,
but gave no evidence tending to prove that the recitals in
the instrument to which the assignment related were true.
Both parties submitted prayers for instructions. Both sets
were refused. Those ot the defendant sought to defeat the
action because it had not been brought upon the written in-
strument and the assignment. The court instructed the jury
i effect, with full and proper explanations, that if the trans-
action on the part of the defendant had been a fraud, and
there had been au entire failure of consideration, the plain-
tift was entitled to recover.

The defendant excepted to these instructions, and to the
refusal to give those which he had asked to be given. The
former were correct in point of law.* The instructions
given covered the whole case. Tt was not, therefore, the
duty of the learned judge to give others suggested by either
party.  If wrong, they were inadmissible, and if otherwise,
tunecessary.t We are satisfied with the charge as it ap-
pears in the record.

JUDGMENT AFFIRMED,

T1o64 RaiLroap o, Brosssure anp CorNING RAILROAD.
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3. These decisions upon the construction of the statutes are binding upon this
court, whatever it may think of their soundness on general principles.
4. No error can be assigned on a general finding.

Error to the Circuit Court for the Northern District of

New York.

The Tioga Railroad Company was a corporation duly or-
ganized under the laws of Pennsylvania, and was the pro-
prictor of a railroad extending from Blossburg, a town in
that State, a little south of the line between Pennsylvania
and New York, up to that said line. The Blossburg and
Corning Railroad Company was a corporation organized
under the laws of the State of New York, and was the pro-
prietor of a railroad connecting with the abovementioned
road at the State line and extending thence to Corning in
New York; the two rouds forming a complete line of rail-
road from Blossburg to Corning. The latter company had
acquired its part of the road by purchase in 1855, suceceed-
ing to the rights of a former company called the Corning
and Blossburg Railroad Company. By contract made 1n
1851 the Corning or New York end of the line was leased
to the Tioga Railroad Company under certain terms and
stipulations, amongst which was the following:

« For the use of the said railroad of the said Corning fmd
Blossburg Railroad Company, and the use of their depots, en‘gme-
houses, machine-shops, grounds, water-stations, &c., the Tioga
Railroad Company agrees to pay to the Corning and ]3lossburg
Railroad Company two-thirds of the receipts for Pass‘wg?l'm
mails, and freights which shall be taken for the said ( (?rnm}_f
and Blossburg Railroad, the expenses charged customers for lf!n;
loading and unloading coal, lumber, and other freights, :md‘ ot
the warehousing, and such additional charges, by way of dzsr?tmtf-
nation, as shall be made for short distances for mo-ffwe power, not 10
be included in the term receipts, as abovementioned.”
agreed as to the meaning of thg !
at they were entitled to
termediate

i i words
The parties soon dis

italicized. The lessees asserted that oS
keep any excess of way-fares and freights for 1t e
places and short distances above the tl]l*@gh ratei ()l]. S
places, and did not account for, but retained the same; ¢
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for this difference, ranning through many years, the Bloss-
burg and Corning company, on the 6th of May, 1864, sued
the other company in the court below.

Previously to the bringing of this, the present suit, that
is to say, in January, 1855, the Blossburg compauy had
brought a suit in the Supreme Court of New York against
the Tioga company on the contract in question, in which
this question of difference was litigated. The record of that
case, which went to final judgment (see 1st Keyes, 486), was
given in evidence in this oue,

The present suit was brought for the same class of re-
ceipts which had accrued since the commencement of the
former action, Besides the defence abovementioned, the
Tioga company in this case pleaded the statute of limitations
as to all receipts which accrued more than six years before
the commencement of the suit. The plaintiff replied that
the defendant was a corporation organized under the laws
of Ponnsy]vania, and not ereated or existing under the laws
of the Btate of New York, and that when the supposed
cause of action accrued in favor of the plaintiff, the defend-
ant {the Tioga company) was out of the State of New York,
and o0 remained until this action was commenced. The
defendant denied that at or since the commencement of the
action it had been out of the State.

_The significance of these pleadings was derived from the
EPT:’WE(?H; statgte ofllirrllitat'}ous._ T.he period limited for
o5l action of this kind is six years. But by the

one.hundredth section of the Code of Practice it is enacted
as follows:

he'ilifﬁ‘]"l"’sz 'ihe cause of action shall accrue against any person,
Witﬁin .1he te/‘ua‘ uif rhf» State, Sl‘lCh ac.tu?n may be commenced
ool il,nzs 1e1.'em respectlve.l).f limited after the return of
Sha“lilave acct 0th1118 State; and if, after such cause of action
Of this State illlﬁ 7.such 1)?1'slon shall depart from and reside out

% the time of his absence shall not be deemed or

tﬂ.l’eﬂ as ¢ 2 = 22
18 any part of the time limited for the commencement of
such actign,

Ti Sahi Y
i Bl%bbmg company 1nsisted that as the Tioga com-
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pany was a Pennsylvania corporation, it could have no Jegal
residence or existence in any other State than Pennsylvania,
and hence that it was not in the State of New York when
the action accrned, and had not been therein at any time
since; and, therefore, could not claim the benefit of the
statute of limitations. This the Tioga company disputed;
and its counsel relied on certain sections of the Code of
Practice of New York, which showed that foreign corpora-
tions might be sued in New York under certain circum-
stances, as where they had property in the State, or where
their officers, agents, or directors are found within it, aud
were served with process. Thus, by act of 1851 (§ 134 of
the Code), after providing for service of process on a corpo-
ration by delivering a copy to the president, secretary, treas-
urer, director, or managing agent, it is said :

“Such services can be made in respect to a foreign corpora-
tion only where it has property within this State, or the cause
of action arose therein.”

Or, by the act of 1859,

“ Where such service shall be made withia this State person-
ally upon the president, treasurer, or secretary thereof.”

The case, according to the New York practice, in cases
whieh it is anticipated may involve the examination of long
accounts, was referred to and tried by a referee.

Evidence was given which, as the counsel of the de‘fend-
ant asserted, showed—what he alleged was not demed)'
“that during all the time of the existence of the contract of
1851, the Tioga company had property within thfa State of
New York, an office at Corning, directors, Qﬁlcel‘s, and
agents, coustantly within that State and at all Fln]OSFfimﬁn;
able to the process of its courts, and 1n m?t, in 18.a.a,t af
the Blossburg company availed itself of this c.on1d1§101‘1‘0
things by bringing a suit against the defendant for a pOltlf)H
of the demand claimed under the contract now in contro-
versy, recovered judgment and collected the same, z.md tl;a;
in fact this suit was commenced by persona.l se,r,wce 0
summons upon the defendant’s agent at Corning.
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Argument for the Tioga company.

The referee refused to find as facts what is above stated
in regard to the Tioga company, and found generally in
favor of the plaintiff. Judgment being entered on the find-
ing the case was now here on error.

Mr. J. H. Reynolds, for the plaintiff in error (after arguing
the case on merits):

L The same maiter disposed of in the Court of Appeals of
New York, in 1855, does not come in question here. No
portion of the claim there made is embraced in this action.
Itis true that the claim arises under the same contract, but
that eircumstance is not of consequence if this court is not
concluded by its construction in the courts of New York,
which it clearly is not under the decision in Swift v. Tyson,*
and Chicago v. Robbins.t Moreover, it is not easy to see that
the same question was decided in the New York courts. A
reference to the cases will show this.

IL. The antiquated rule that a corporation cannot migrate
must now be regarded as a legal fiction rather than a sub-
stantial reality. In actual practice, corporations created
by jche laws of one State do travel into other States, carry
their property, establish offices, Jocate agents, transact busi-
ness, and accumulate money, and they are recognized out-
Side of the territorial limits of their creation as legal beings,
having legal rights.

It was at one time questioned in this court, whether a
corporation created by the laws of a State, made the corpo-
rate body a citizen of the State creating it, wheun the corpo-
ra.tOI‘.S actually resided beyond its territorial jurisdiction,
within the meaning of the act of Congress in respect to the
}eY_nOVill of causes from a State to a Federal court for trial,
at;i;z“(’)fﬂtlr settled law (.)f tl.lis court, .that a corporati_on is

‘of the State creating it, and entitled to all the rights

and i iti = 5, Jof
!munities accorded to a citizen by the Constitution and
the law.1
* 16 Peters, 1.
1 Railroad
Sirance

+ 2 Black, 418-428.
o ompany . Letson, 2 Howard, 497 ; Stevens ». Pheenix In-
‘mpany, 41 New York, 154,
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If it be, as it must be, assumed that a corporation is a
citizen of the State by whieh it is created, then it must be
accorded the rights of a citizen in all courts and places.

We are aware of certain decisions in New York notin
accordance with these views. But there is no greater reason
for this court’s following the decision of State courts in re-
spect to the limitation of actions, than for its following the
laws and decisions respecting the validity of bonds in aid
of railroads or any other local improvements. These, cer-
tainly, it has not followed.

It was proved and conceded that during all the time of
the existence of the contract of 1851, the defendant had
property within the State of New York, an office at Corn-
ing, New York, directors, officers, and agents constantly
within this State, aud at all times amenable to the process
of its courts; and in fact in 1855 the plaintiff availed itself
of this condition of things by bringing a suit against the
defendant for a portion of the demand claimed under the
contract now in controversy, recovered judgment, and eol-
lected the same, and that in fact this suit was commenced
by personal service of a summons upon the defendant’s agent
at Corning, It is, therefore, apparent that the Tioga con-
pany has been at all times subject to a suit at law, for any
debt it owed to the Blossburg company or any other party.

Mr. D. Rumsey, contra.

Mzr. Justice BRADLEY, having stated the case, delivered
the opinion of the court. .

Some attempt has been made to show that in the suit
brought in January, 1855, in the Supreme Court of New
York by the Blossburg company against the Tioga cmflp"my’
on the contract now in question, the matter of the diﬂéereﬂce
for which the present suit is brought was not a question de-
cided. But we have looked at the record and proceedivgs
therein, which were in evidence in this case, and are salls-
fied that it was decided. The report of the case i 1st
Keyes, 486, shows that it was the only question before the
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Court of Appeals, to which court the case was carried. This
point, then, is res judicata between the parties. It cannot be
litigated again on the same contract.*

We pass, then, to the matter of the statute of limitations.

The counsel for the plaintiff in error (the defendant below)
insists “ that it was proved and conceded that during all the
time of the existence of the contract of 1851, the defendant
had property within the State of New York, an office at
Corning, New York, directors, officers, and agents, con-
stantly within this State, and at all times amenable to the
process of its courts; and, in fact, in 1855, the plaintiff
availed itself of this condition of things by bringing a suit
against the defendant for a portion of the demand claimed
under the contract now in controversy, recovered judgment
and collected the same, and that in fact this suit was com-
menced by personal service of a summons upon the defend-
ant’s agent at Corning; and that it is, therefore, apparent
that the Tioga company has been, at all times, subject to a
suit at law for any debt it owed to the Blossburg company
or any other party,” and he argues that the statute of limita-
tions 1s therefore a defence.

If the facts appeared as stated by the counsel, it could not
avail the plaintiff in error. The courts of New York have
decided (and two of the decisions were made upon the case
of t'his very company), that a foreign corporation cannot
av.ml itself of the statute of limitations of that State.t Aund
this, notwithstanding the defendant was the lessee of a rail-
road in New York, and had property within the State, and
4 managing agent residing and keeping an office of the com-
Pany at Elmira, within the State.f These decisions upon
the construction of the statute are binding upon us, what-
ever we may thiuk of their soundness on o'gneml incipl

8 g principles.§

ot L S

i :
Beloit v, Morgan, 7 Wallace, 622; Aurora City v. West, Ib. 94; Free-
man on Judgments, % 256.

T tlh‘"“l‘-ﬁ‘un v. Tioga Railroad Co., 36 Barbour, 79; Olcott ». Same De-

fendant, 90 New York, 210,

% ﬁi\thbun.v. The Northern Central Railway Co., 50 1d. 656.
¢ Harpending v. Dutch Church, 16 Peters, 493.
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But the facts on which the plaintiff' in error relies are not
spread upon the record in such a manner that the court can
take cognizance of them. They are not found specially by
the referee; he refuses to find them. Ile finds generallyin
favor of the plaintiff, namely, that the statute of limitations
was not a bar to the action. No error can be assigued upon

such a finding.
JUDGMENT IS AFFIRMED,

Mr. Justice HHUNT, concurring in the jndgment.

The question whether, upon the merits, the plaintiff'is en-
titled to recover is no louger an open question. It was set-
tled by the adjudication of the point by the highest courts
of New York in an action between the same parties and
upon precisely the same facts, The record in the former
suit was given in evidence in this suit, and is conelusive.*

The point with which we are principally concerned at
this time arises upon the statute of limitations. This action
was commenced on the 6th day of May, 1864, and it was
insisted that all that part of the claim which became due on
or before May 6th, 1858, was barred by the statute of limi-
tations of the State of New York. The court below held
against this claim, but it is vepeated and renewed on this
appeal.

The Civil Code of New York repeals the former laws ot
the subject of the limitation of actions and enacts as Follow.s:

«Sperion 74, Civil actions can only be commenced wit!lm
the periods prescribed in this title, after the cause of action
shall have accrued, except where, in special cases, 2 different
limitation is preseribed by statute.

« Sporton 89, The periods preseribed in section seventy-
four for the commencement of actions, other than for the
recovery of real property, shall be as follows :

«Sperron 91. Within six years: 1. An action upon 2 con-
SR <

o, 82 New York,
3 631, and

# Thompson ». Roberts, 24 Howard, 233; Demarest v. Da.r
281; Doty v. Brown, 4 Comstock, 71; 1 Greenleaf on Evidence,
note 2, p. 700.
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tract, obligation, or liability, express or implied (excepting
judgments and sealed instruments).

«Srerion 100. If, when the cause of action shall accrue
agaiust any person, he shall be out of the State, such action
may be commenced within the terms herein respectively
limited after the return of such person into this State; and
if, after such cause of action shall have accrued, such person
shall depart from and reside out of this State, the time of
his absence shall not be deemed or taken as any part of the
time limited for the commencement of such action.”

Anexamination of the statutes of the different States shows
a great similarity in their provisious. They generally pro-
vide that if a persou shall be out of the State when the cause
of action accrues against him the statute does not begin to
run until he returns into the State; if, after the cause of ac-
tion has accrued, such person shall depart from and reside
out of the State, the time of his absence shall not be taken
to be a part of the time limited for the commencement of
the action.  As to a resident of the State where the action
is brought, his temporary absences after the cause of action
shall have acerued do not suspend the runuing of the statute,
As to 2 non-resident debtor, however long his absence may
be continued, he takes no benefit from the statute. Tempo-
rary returns do not pat the statute in motion. So long as
he continues to reside in another State, so long he is liable
o an action in the State in which he is sued. These pro-
visions are found in substance in the statutes of Maine, Mas-
sachusetts, New Jersey, Vermont, New Hampshire, Michi-
gan, Wisconsin, Arkansas, Oregon, and Towa.

.'I.'he State of New York is not singular, therefore, in pro-
\fldmg‘ or in holding that althongh a debtor may have been
from time to time within the State, yet while he is a resident
of another State, and until he becomes a resident of New
Ei(:r:k’ he cannot ask the protection of the statute of limita-
thitew'as Pl:ovefl and coucede'd that d_uring all the time of

Xistence of the contract in question the defendant had

Property within the State of New York, an office at Corning,
VOL, XX,
10 ‘
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New York, directors, officers, and agents within the State;
that it was at all times amenable to the process of its courts;
and that in 1855 the plaintiftf’ availed itself of this condition
of things to bring a suit against the defendant for a portion
of the demand claimed under the contract now in contro-
versy, and that the present suit was commenced by the ser-
vice of a summons upon the defendant’s agent at Corning,
New York.

In 1848 the code of New York authorized the commence-
ment of a suit by the delivery of a copy of the summons to
the defendant, and if the suit was against a corporation, to
the president or other head of the corporation, secretary,
cashier, or managing agent thereof.

In 1851 this section was amended by adding thereto the
words ¢ but such service can be made in respect to a foreign
corporation only when it has property within this State, or
the cause of action arose therein.”

In 1859 this subdivision was further amended by adding,
at the end, the words “ or where such service shall be made
within the State, personally upon the president, treasurer,
or secretary thereof.”

It would appear from this analysis that the legislature iu-
tended to authorize the commencement of a snit against &
corporation by the delivery of a summons to its president or
other officer, without regard to the facts: 1st, whether it was
a domestic or a foreign corporation; or 2d, whether it }llﬂd
property within the State ; or 34, whether the cause of action
arose within the State; or 4th, whether such service Was
made within this State or without the State. It ﬂm(‘rll(']ed
the proceeding, first by limiting this mode of commencing
a suit against a foreign corporation to a case where 1t had
property within this State or where the cause of action arose
therein; and second, by requiring such service to be made
within this State. ;

In commenting upon these provisions, the counsel fm" the
plaintiff in error says: “It 1s then apparent that evel-'s.ll']CC
1848, it has been in the power of any creditor of the Tioga
company to sue it in the courts of New York, and recover &
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judgment against it as effectual and conclusive as any that
could be obtained against any citizen or domestic corpora-
tion, for it has had during all that time property within the
State and officers upon whom process could have been per-
sonally served; and in this case, the cause of action, it any,
arose within the State of New York.”

That a judgment could be obtained during that period is
apparent, but that an effectual and conclusive judgment
could be obtained by the service of a New York summons
upon an officer of a Pennsylvania corporation in that State,
as was authorized by the code until the year 1859, is not so
apparent, The process of the New York courts does not
and canuot run beyoud the territorial limits of that State.
A service of such process within the State of Pennsylvania
would be void.* The broad langnage used in these statutes
justifies the construction given it by the New York courts,
that they were intended to provide for a judgment not com-
plete and effectual but limited and restricted like that ob-
tained upon publication or by attachment proceedings. The
statutes give no evidence that a more perfect judgment was
expected to be obtained where the service of the sammons
was made upon the officer within this State than when it
was made without it. A suit was authorized to be com-
menced against a foreign corporation by any of these various
modes, or by attachment and publication. In the latter case
no pretence is made that the judgment is effectual and con-
ch.]sive, and the fact that the cause of action arose within
this State or that the corporation had property within the
Sfate,.can give but little addition to its conclusiveness.
Such is the doctrine announced not only in Rathbun v.
Northern Central Railroad Co.,t but in many previous cases.

In the 4th,} in the 5th,§ and in the 10th|| of Howard’s

Practice Cases, it is held that a judgment obtained in a suit
ST Vi R R

i
Picquet ». Swan, 5 Mason, 40; Story’s Conflict of Laws, § 539.
1 50 New York, 656.

? Hulburg », Hope Mutual Insurance Co., p. 274.
i Bre\lvster v. Michigan Central Ruilroad, p. 183.
Il Bank of Commerce v. Rutland Railroad Co., p. 1.




148 Troea R. R. v. Brosssure & CorniNeg R. R. [Sup. Ct.

Opinion of Hunt and Field, JJ , concurring.

commenced by the service of & summons upon an officer of
a foreign corporation while in this State is not a personal
judgment, that it can only be enforced against property in
this State.

In Rathbun v. Northern Central Railroad Co.,* in delivering
the unanimons opinion of the court, Folger, J., after citing
the statutes upon the subject and disenssing the decisions of
the State heretofore made, buses the decision that the statute
did not limit the action against the defendant in that suit
upon the principle that the judgment to be obtained by ser-
vice upon the officer of a foreign corporation would not be
a fall and perfect judgment prevalent against it in a State
other than New York. Tle case as reported in the series
does not contain the opinion, but a copy certified by the re-
porter has beeu handed to us, and it is full and explicit upon
the point now suggested.

The cases establish, that a covporation has its existence
and domicile only within the jurisdiction of its origin, and
that in its nature it is incapable of migration to another
jurisdiction.

In the Bank of Augusta v. Earle,t it was said: ¢« The arti-
ficial person or legal entity known to the common law as a
corporation, can have no legal existence out of the bounds
of the sovereignty by which it is created, that it exists only
in contemplation of law and by force of law, and where that
law ceases to operate the corporation can have no existence.
It must dwell in the place of its creation.”

The same doctrine was reiterated and the above language
quoted with approbation by Taney, C.J., in Ohio and Mis-
sissippi Railroad Co. v. Wheeler.{

In Day v. Newarl India- Rubber Manufacturing Company,§
Mr. Justice Nelson held that a corporation of New Jersey,
although it had a place for the store and sale of its goods
New York, was not an inhabitant of that city, and that it
could have no corporate existence beyond the territory of

il xR SR

* 50 New York, 656. + 18 Peters, 521.
1 1 Black, 295. 3 1 Blatchford, 628.
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New Jersey. These principles have never been disturbed,
although other doetrines ‘contained in these cases in regard
to the residence of a corporation, when plaintiff in an action,
have been reconsidered.

It is also established in the courts of New York,* that a
foreign corporation is a citizen of the State from which it
obtains its charter, and that it is incapable of immigration.

We do not say that a corporation canuot run its cars in a
State other than that where it is incorporated and where it
is domiciled, nor that it cannot by its lawful agents make
contracts and do other business in such State. We assume
that it can. In doing these things it does not lose its resi-
dence in the former State nor become a resident of the
latter. It still resides in the State where it is incorporated
and does not depart therefrom.

We assume, also, that a foreign corporation may appoint
an attorney to appear for it when sued in a foreign State,
and that a judgment obtained against it, upon such appear-
ance, would be perfect and complete. We are not aware
that this proposition has ever been doubted.t

By section one hundred of the New York code, already
quoted in full, the statute of limitations does not apply to
the case of a person who shall be “out of the State when
the cause of action shall accrue against him.” If he “de-
bart from and reside out of the State after such cause of
action shall have accrued, the time of his absence shall not
be taken as any part of the time limited for the commence-
ment of such action,” Although a natural person who has
F‘.“lsl departed may return frequently and remain long, yet
1f his d'omicile continues in another State, the time of his
E?:;tl‘esllgeuce forms uo part of the time ‘limited by the stat-
i was legally 1mpossible for the Tioga Railroad Com-
Pany to depart from the State of Pennsylvania. Of course,
1t could not bring its residence into the State of New York.

* Merrick »,
nix [

NVan Santvoord, 34 New York, 208; see also Stevens ». Phee-
nsurance Co., 41 I 149, to the same purport.

;;' gc(}uun o. Scales, 9 Wallace, 81-2; Chaffee v. Hayward, 20 Howard, 208.
urroughs v, Bloomer, 5 Denio, 532.
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It was resident out of the State when the cause of action
accerued against it, and has ever since so continued. There
is no limitation of the time in which the action may be
brought in such a case.

Statutes of limitation are in their nature arbitrary. They
rest upon no other foundation than the judgment of a State
as to what will promote the interests of its citizens. Hach
determines such limits and imposes such restraints as it
thinks proper.

In Angell on the Limitation of Actions at Law,* the author
says: “Under the thirty-fourth section of the Judiciary Act
of 1789, the acts of limitations of the several States, where
no special provision has been made by Congress, form a
rule of decision in the courts of the United States, and the
same effect is given to them as is given in the State courts.
In accordance besides to a steady course of decision for
many years, the Federal judiciary feel it an incumbent duty
carefully to examine and ascertain if there be a settled con-
struction by the State courts of the statutes of the respective
States where they are exclusively in force, and to abide by
and follow such construction when found to be settled.
There is no unwritten or common law of the Union. The
rule of action is found in the different States as it may have
been adopted and modified by legislation and a conrse (_)f
judicial decisions, The rule of decision must be found m
the local law, written or unwritten.”’f

The .decisions of the courts of the State of New York
upon the question before us directly, and in its collate!".al
aspects, have been uniform and consistent. They all sust'alll
the view we have taken; Burroughs v. Bloomer} ho.ld.mg
that the time spent by a person in this State whi_le domlc'llet:1
elsewhere, is not to be deemed as a part of the time required
for the running of the statutes; MeCord v. Woodhull,§ to the

===

* Page 14, § 24.
+ McCluny v. Silliman, 8 Peters, 270; Bank of the
12 1d. 82; Harpending ». The Dutch Church, 16

Clark, 2 Howard, 76. - o
1 5 Denio, 532. 3 27 Howard's Practice Reports, 9%

United Statesv. Daniel,
1d. 455; Porterfield v
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same purport; Olcott v. Tioga Railroad Company,* and Rath-
bun v. Northern Central Railroad Company,t together with the
cases already cited, showing that a judgment obtained by
service of a summons upon the agent or officer of a foreign
corporation is not personal and conclusive; and Blossburg
Railroad Company v. Tioga Railroad Company,} in the Circuit
Court of the United States, heretofore referred to, all tend
to the same conclusion.

We have not been referred to a single decision of the New
York courts in conflict with these authorities, nor are we
aware of any. We are not at liberty to depart from this
settled construction were we inelined to do 80.§

There is nothing in the rulings upon the trial in regard
to the admission or exclusion of evidence that requires our
interference,

Mr. Justice FIELD concarred in this opinion.

M., Justice MILLER, dissenting:

I dissent from that part of the opinion of the court which
relates to the defence of the statute of limitations.

If the State courts of New York have construed their
statute concerning service of process, to mean that no such
service will authorize a judgment against a corporation of
ﬁil‘nother State, which will be valid beyond the limits of the
btate of New York, it is a most extraordinary and unneces-
sary decision, for it is the province of those other States, or
of the Federat Judiciary, to declare the effect of such judg-
ment, outside of the State of New York. Besides it is not
*lS_Sel‘te(l that any such decision has ever been made, except
\‘:’llll reference to its effect upou the right of such corpora-
tlfon;\‘ toi)!ead the statute of limitations in the State courts
Ef' Ii\?’ﬁl <l)1‘k. Nor do T believe that the courts of any State

o wnion except New York, have ever held that a per-
g business within the State and liable at all times
_L‘——_\

;?ﬂf;z:ei’vongulo. t 50 1d. 656. § 5 Blatehford’s Gireuit Court, 387.

: que, 1 Wallace, 175; 1 Stat. at Large, 92, note A.
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SIMPSON v. (GREELEY. [Sup. Ct.

Statement of the case.

to be sued and served personally with process cannot avail
himself of the statute of limitations, if the time prescribed
by it to bar such action has elapsed before it was commenced.
The liability to suit where process can at all times be served,
must in the nature of things be the test of the running of
the statute. A different rule applied to an individual be-
cause he is a citizen or resident of auother State, is a viola-
tion at once of equal justice and of the rights conferred by
the second section of the fourth article of the Federal Con-
stitution, that the citizens of each State shall be entitled to
all the privileges and immuuities of citizens in the several
States.

I can hardly believe, therefore, that the New York statute
meaus that if two men doing business in adjoining houses
in the city of New York, one may avail himself of the stat-
ute of the State for limitation of actions, when the time
prescribed has elapsed, because he is a citizen of that State,
while the other cannot because he is a citizen of New Jersey,
when each has been equally and always liable to service of
process. Nor do I believe, on a review of all the cases, that
the courts of New York have intended to give such a con-
struction to those statutes.

My brother STRONG agrees with me in these views.

SiMPsON v. GREELEY.

The doctrine settled in Williams v. Bank (11 Wheaton, 414), and declared. in
Masterson v. Herndon (10 Wallace, 416), to be ¢ the establis}ned doctrine
of the court’’—that all the parties against whom a joint Judf?rme'nl or
decree is rendered must join in the writ of error or appeal, or it will bu
dismissed, except sufficient cause for the non-joinder be shown—agaln

adjudged.

ErRor to the Supreme Court of Kansas.

Carlos Greeley sued William A. Simpson and eight other

q , ver
persons in one of the county courts of Kansas, to reco
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