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Statement of the case.

Moraan’s EXEcuTor v. Gay.

1. Where a citizen of one State as indorsee of inland bills, drawn or ac-
cepted by a citizen of another—the plaintiff claiming through the in-
dorsement of the payee, or of the payee and subsequent indorsers—sues
the drawer or acceptor, in the Circuit Court, the eleventh section of the
Judiciary Act requires that the citizenship of such payee, or of such payee
and subsequent indorsers, be aileged to be different from that of the de-
fendant. It is not enough to allege that the plaintiff is a citizen of one
State and the defendant of another.

2. It is not competent for a Circuit Court to determine, without the inter-
vention of a jury, an issue of fact in the absence of the counsel of the
party and without any written agreement to waive a trial by jury.

Error to the Circuit Couart for the District of Louisiana;
the case being thus:

The eleventh section of the Judiciary Act, which gives
jurisdiction to the Circuit Courts of suits ¢ between a citi-
zen of the State where the suit is brought and a citizen of
another State,” enacts, nevertheless, that no Circuit Court
shall “have cognizance of any suit to recover the contents
of any promissory note or other chose in action, in favor of
an assignee, unless a suit might have been prosecuted in such
court to recover the said contents it no assignment had been
made; except in cases of foreign bills of exchange.”

This statute being in force, Gay, as indorsee of three sev-
eral inland bills of exchange, drawn or accepted by one Mor-
gau, in his life, sued his executor upon them. Two of the
bills were indorsed by the payees, and the third by its payee
and by other indorsers.

The plaintiff in his petition described himself as a citizen
of Kentucky, and described the defendant as a citizen of
Louisiana, but said nothing about the citizenship of the
bayees of the bills, nor, in the case of that one indorsed by
subsequent indorsers, of the citizenship of these.

: The defendant pleaded the statute of limitations, general
issue, &e.
The cause was called for trial, the plaintiff being repre-
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sented by couusei; but the counsel for the defendant not
being present. The cause was submitted for hearing to the
court without e jury, and without any written stipulation such
as that which, when made in writing and filed with the clerk
of the court, the act of March 8d, 1865, allows to have the
effect of waiving a jury. The court overruled the plea, de-
termined that the case was made out, and rendered a judg-
ment for the plaintiff’ for the sum of the three bills, with
interest and costs.*

The defendant now brought the case here for review.

Messrs. J. A. and D. G'. Campbell, for the plaintiff in error;
N0 opposing counsel.

Mvr. Justice STRONG delivered the opinion of the court.

The plaintiff is an assignee of the bills within the meaning
of the eleventh section of the Judiciary Act of 1789, and by
the express provisions of the section is not entitled to main-
tain his action in the Cirenit Court, unless a suit might have
been prosecuted in such court to recover the contents of the
bills if no assignment had been made. But the petition does
not show that the indorsers throungh whom the plaintiff
claims were not citizens of Louisiana at the time the suit
was brought, It is true, the citizenship of the defendant is
averred to have been in Louisiana, aud that of the plaintiff
in Kentucky, but there is no averment of the eitizenship of
the payees of the bills, or of the citizenship of the subsequent
indorsers. For aught that appears in the record, they may
also be citizens of Louisiana; and, therefore, incapable of
suing in the Circuit Court for that district to recover the
contents of the bills. As that court has only a limited juris-
diction, it must appear affirmatively that it may take cogni-

* The act referred to enacts:

«Tssues of fact in ecivil cases, in any Circuit Court . . . may be tried and deter-
mined by the court without the intervention of a jury, whenever the parties o!- 1.1“01'-
neys of record file a stipulation in writing with the clerk of the court waiving &

jury.”
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zance of the controversy between the parties.* TIn Turner
v. The Bank of North America,t it was distinetly ruled that
when an action upon a promissory note is brought in a Fed-
eral court by an indorser against the maker, not only the
parties to the suit, but also the citizenship of the payee, and
the indorser, must be averred in the record to be such as to
give the court jurisdiction. The same rule was asserted in
Montalet v. Murray,} in Mollan v. Torrance,§ and in Gibson et
al. v. Chew.|| The judgment must, therefore, be reversed,
and the cause sent back that amendment may be made in
the pleadings showing the citizenship of the indorser of
the bills, if it be such as to give the court jurisdiction of
the case.

We may notice another error which will doubtless be
avoided should there be a second trial. Issues of fact ap-
pear to have been made up which were determined by the
court in the absence of the defendant’s counsel, and without
any written agreement to waive a jury trial. This was irreg-
ular. In the absence of such an agreement, and of the de-
fendant’s counsel, it was not competent for the court to try
the issue without the intervention of a jury.q

JUDGMENT REVERSED, and the cause remanded for further
proceedings,
IN ACCORDANCE WITH THIS OPINION,

TowN oF QUEENSBURY . CULVER.

1. There being nothing in the constitution of the State of New York which
makes unconstitutional an act of the legislature authorizing the people
of a town to decide whether they will donate its bonds to a railroad
company, and collect taxes for the amount, such an act (the same being
enabling merely and not mandatory) is binding.

* Turner v. Enrille, 4 Dallas, 7. t Ib. 8.

i 4 Cranch, 46. 2 9 Wheaton, 537.
| 16 Peters, 815,

| Kearney ». Case, 12 Wallace, 275.
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