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Syllabus.

constitute one system, all in pari materia ; and if modifica-
tions of certain sections by amendment are to have the effect
of making those sections absolute law, discharged from all
qualifications and exemptions created by other parts of the
system, the result will be to derange the harmony of the
system as a whole. If farm products generally are taxed
one per cent., but by a special law cotton is taxed ten dollars
a bale, and by another special law wheat is taxed twenty
cents a bushel, can it be that an alteration of the section
taxing farm products generally, from one per cent. to two
per cent., will abrogate the special tax on cotton and wheat ?
It is a rule that special laws are not abrogated by geueral
ones, unless the intent to do it be very clear. It seems to
me that this rule is lost sight of in the judgment of the
court,

CLARKE v. BoorMAN’S EXECUTORS,

L The construction of a will on the question of estate in fee, or life estate
with vested remuinder, left undecided, with comments on the inefficiency
of rules of decisior and decided cases as guides.

2. 'A violation of trust growing out of a mistaken construction of a will by
the executors, unaccompanied by fraudulent intent, is within the ten
years statute of limitation of the State of New York concerning actions
for relief in cases of trust not cognizable by courts of law.

3. The court expresses itself as inclined to the opinion that such a ease is not
within the protection of the statute which allows bills for relief on the
ground of fraud, to be filed within six years after the discovery of the
fraud.

4 Where the party interested in his lifetime had mnotice of all the facts
which constituted the ground of fraud alleged in the bill, and for eight
years that he lived after the cause of action accrued to him, with notice
of his rights and of the whole transaction, brought no suit nor set up
any claim, his heirs are not entitled to the benefit of this exemption

from the bar of the statute on the ground of recent discovery of the
fraud,

5. When u trustee has closed his trust relation to the property and to the
cestui que trus¢, and parted with all control of the property, the statutes
of limitation run in his favor, notwithstanding it is an express trust.

6. The general doctrines of courts of equity concerning lapse of time, laches,
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and stale claims, will protect the executors of a trustee sued after his
death for matters growing out of the trust which occurred forty years
before suit brought, which were known to the ancestor under whom the
plaintiffs claim for over twenty years before his death, and where the
suit is brought by those heirs fourteen years after Ais death, and two
years after the death of the trustee, and where no person connected with
the transactions complained of remains alive,

AprpEAL from the Circuit Court for the Southern District
of New York; the case being thus:

James R. Smith, a merchant of New York, died in June,
1817, leaving a will, which was duly proved on the 11th day
of that month. By this will he appointed as his executors
Hannah Smith, his widow, Andrew Foster, John Thomson,
James Boorman, and Matthew St. Clair Clarke. All of them
qualified as trustees except Foster, but before any of the
transactions under the will whichi were the subject of the
present suit took place, the acting executors were reduced to
Boorman and Clarke. The testator authorized his executors
to sell the whole or any part of his real estate in their dis-
cretion, and by a codicil he directed the disposition of that
part of his estate destined for his children. Of these thelie
were four, namely, Jeanet (then married to John X. Clarke),
Hannah (married to Matthew St. Clair Clarke, one of the
executors), Elizabeth (a minor, unmarried), and James (a
minor, unmarried).

After providing for the payment of specific bequests, edu-
cation and care of the minors, and declaring that the residue
of his estate should be equally divided among these four
children, share and share alike, and directing that his son
James should not come into the full possession of Iis por-
tion until he arrived at the age of twenty-five years, this
paragraph of the twelfth clanse of the codicil succeeds,
which was the foundation of the present suit. It was ver
batim, as follows:

“I further direct that my daughters Jeanet, Hannah, and
Elizabeth, if she should arrive at the age of twenty-one yedrs
shall have the privilege of expending and appropriating, by and
with the consent of the executors, one-third part of their por-
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tion of my estate herein devised to them, in such manner as
they may think proper, and over which, when so appropriated,
they shall have absolute control; and the remaining two-thirds
of the portions or shares of my daughters shall be held separate
and distinet and not liable to the control, debts, or engagements
of either of their husbands which they now have or may here-
after have, as well those who are married as she who may here-
after marry [giving, however, to the husbands of either or all of
them in case the wife shall die first, either with or without issue,
the income of said reserved part of my estate, as long as he
shall live, arising from his wife’s portion, and after his death
then to the child or children of my said daughter so dying],
and if either of my daughters shall die without lawful issue, or
having issue which shall not attain the age of twenty-one years
and [sic] without issue, then the share or portion of my said
daughter after the death of her husband, or if there be no hus-
band living at her death, shall go and be divided among my
other children, share and share alike, and to their issue, in case
of the death of either of them, share and share alike, such issue
to take the portion that would have belonged to his, her, or their
father or mother.”

The controversy concerned the interest here devised to
Jeanet Clarke. At the time of the making of this codicil,
and of the death of the testator, she had a son, George,
born in 1815, who died in October, 1855. His father, John
X. Clarke, died in 1824, and his mother, Jeanet, died in
1847. The complainants in this suit were the children of
tbe said George, the grandchildren of Jeanet Clarke, men-
tioned in the codicil, and the great-grandchildren of the tes-
tiltql‘. They alleged that by the true construction of this
codicil, as applied to the foregoing facts, Jeanet Clarke took
but a Jife estate in the real property, or a life interest in the
p“O?Peds of sale so far as it might have been sold, and that
thel_r father, George, son of Jeanet, had a vested remainder
Or Interest in the property so devised to Jeanet. They
d‘lﬂl‘gf)d that the two execators, Boorman and Clarke, in
violation of their duties as executors and trustees, and in
fraud of the rights of said George, sold the real estate which
Wasthe chief part of the testator’s property left to the opera-
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tion of this codicil, and contrived that it should come to the
hands of said Jeanet Clarke, divested of his interest or title
in it; that settlements and arrangements were made with her
by reason of undue influence of Matthew St. Clair Clarke,
one of said executors, with whom she resided, by which the
executors pretended to have been discharged from the obliga-
tions of their trust, and that said Clarke, in effect, reaped
all the benefit of such arrangements at the expense of their
ancestor, the said George.

The real estate having passed by these conveyances of the
executors into the hands of innocent purchasers, divested
of the trust in favor of said George, and Matthew St. Clair
Clarke having long since died insolvent, and the said Boor-
man having also died in 1866, these complainants sought by
the present bill against the executors of Boorman, to hold
his estate responsible for the wrong done to their father by
Boorman’s participatiou in the violation of the trust, and
the fraud upon his rights.

The transaction which was charged upon Boorman as a
violation of his trust, and a fraud on the rights of George
Olarke, was thus: In 1829, the minor son, James Smith,
having arrived at majority, the debts and specific legacies
left by the testator being paid, and the estate being settled
except as respected the general residue, he, the three
daughters, and the executors Boorman and Matthew St.
Clair Clarke, proceeded to settle this residue. It was di-
vided by them into four parts, agreed to be of equal value.
One of these parts the executors and the three daughters
conveyed, on the 15th of November, 1829, to James Smith,
in fee, as his share under his father’s will, and he accepted
it in form as such. Conveyances were made on the same
day in similar form,mutatis mutandis, to each of the daunghters,
of specific property agreed on and valued as one-third of
their fourths, which thirds by the terms of the codicil were
to be at their ¢ absolute control.”

Up to this point of what was done, no objection was taken
in the present proceeding.

But there still remained, of course, in the hands of the
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executors two-thirds of three several one-fourths. The ob-
jection was as to what was now doune with these, or rather
with the two-thirds of the fourth devised for Mrs. Jeanet
Clarke and her children, husband, &c. That part of the
matter was thus:

On the 26th of December, 1829, the two executors, James
Smith, and the three daughters, with their husbands, con-
veyed by deed—the executors reciting in it that they were
acting in pursuance of the power contained in the will—the
whole, in a body, of this remaining residue—the same being
composed chiefly of lots of ground in the city and State of
New York—to one Robert Dyson in fee for the counsidera-
tion as expressed in the deed of $64,710.89, in cash paid to
Matthew St. Clair Clarke, and which sum he acknowledged
to have received. This conveyance included, of course, the
two-thirds of Mrs. Clarke’s fourth. In all this transaction
Boorman seemed to have taken a passive rather than active
part.  In what he did, however, he acted under the advice
of P. W. Radeliffe, Esq., of the New York bar, a gentleman
well reputed at that bar for integrity, law-learning, and care
m all that he either did or advised.

As a part of this arrangement, Matthew St, Clair Clarke,
James Smith, Jeanet Clarke, and her sister Elizabeth, exe-
cuted an instrument of indemnity to Boorman. It recited
the provisions of the twelfth clause of the codicil, the con-
Veyance of real estate to the son for his one-fourth share,
the conveyance of other real estate for the one-third part of
the share of each daughter, the conveyance to Dyson, the
fact that no portion of the consideration of the sale to Dyson
had been received by Boorman, but that it had, with the
consent of all parties interested, gone exclusively into the
hands of Matthew St. Clair Clarke, and the fact that Boor-
man had accounted for all the effects of the estate which had
ome to his hands, and had discharged himself of all the
trusts reposed in him by the will and codicil, and then dis-
"h_al'ged Boorman from all moneys which he could have re-
¢éved in his trust, and from all claims concerning the estate

o ! L
f the testator, or any trust relating thereto, and agreed “to
VOL. Xvi1r, 32
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indemnify him from all demands by reason of his having
executed any of the conveyances thereinbefore mentioned,
or by reason of any other thing by him done, committed,
or suffered, concerning the estate of the testator, whether
under the trusts in the will and codicil, or otherwise.”

On the same day that the conveyance abovementioned
was made to Dyson, Dyson reconveyed to each of the three
daughters one-third in specific lots of the whole, the consid-
eration as expressed in the deeds being,

Jeanet, . 3 + 5 A 0 : F . $21,5673 13
Hannah, 5 5 3 . . 5 & . 21,614 56
Elizabeth, . 5 : 5 T has : o 121,622.70

$64,710 39

The lots in New York City having increased in value,
Mrs. Jeanet Clarke in 1848 advertised for sale at public
auction all the lots conveyed to her, and they were so sold.
She was at this time resident in Washington, and in the
family of Matthew St. Clair Clarke, of that city, who, as al-
ready said, had married her sister Hannah. IHer son George,
already mentioned, who was born in 1815, and was there-
fore twenty-eight years old, and at the time about to marry,
went to New York to attend to the matter of the sales.
When he got there, he called upon L. B. Woodruft, Esq.,
then at the bar and now the Circuit judge for the Second
Cireuit of the United States, to obtain Mr. Woodruft’s pro-
fessional assistance in the preparation of the deeds, bonds,
and mortgages, and generally to superintend the closing of
the matter of the sale of the lots. The deeds having been
prepared (five in number), George took them to Washing-
ton, where they were executed by his mother. The con-
sideration-money was $7515. Soon after the deeds had been
thus prepared and ready for delivery to the purchasers, Mr.
Woodruft was called on by Mr. Andrew Thomson, Mr. Ste-
phen Cambreleng, and Mr. Peter De Witt, members of the
bar, who had been requested by different purchasers at the
sale, to examine the title of the lots sold, and informed'by
them that they had doubts about the validity of the title




Oct. 1878.] CrLARKE v. BoorMaN’s EXECUTORS.

Statement of the case.

which Mrs. Clarke proposed to convey, the doubts being
founded on the language of her father’s will. The question,
as the same was now recalled by Mr. Woodruff after a
lapse of twenty-seven years, was ‘ whether under the codicil
Jeanet Clarke took an estate in fee; or whether her death
without issue would devolve the title upon her brother and
sisters or their issue, and, connected with that, whether on
the birth of issue, which issue should attain twenty-one
years, her estate became absolute; whether it was so before
or not, and hence, if she had issue then living who was
twenty-one years of age, whether his conveyance would not
remove all chance of doubt.”

The will of Mr. Smith, the father, being put before Mr.
Woodruff, the last-named gentleman endeavored to satisfy
the objecting counsel that their doubts were unfounded.
Two of them were apparently convinced; but they had
already advised their clients to decline the title. Being
however now informed that Mrs. Jeanet Clarke had a son—
the suid George, then in New York—it was finally agreed,
if hie would execute an instrument by way of release or con-
firmation of the sale, that the hesitating or declining pur-
chasers would be satistied. George, either by his presence
at all or some of these interviews, or by direct and Tmnme-
diate communication” from Mr. Woodruff, ¢ was informed
of the objection made in behalf of the purchasers by their
counsel, and that they desired the execution by him of the
telease or grant,” such as is abovementioned. Extracts of
the will were had in this discussion; whether a «copy of it
entire was before the parties did not so plainly appear.

George did accordingly execute a release or grant pre-
P‘“}'(‘/d by Mr. Woodruff, received what money was to be
pf.ud, and went home to Washington again. He was soon
afterwards married, and long held the post of a clerk (not
of the higher grades) in the Treasury. IHe died in 1855,
that: 18 to say, twelve years after these transactions, never
having set up title to any of these lots then sold by his
mot_her. His mother, as already said, had died in 1847,
having been a widow since 1824.
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The children of George—two infants, one aged fifteen
and the other eighteen—now, April, 1869, filed this bill, as
already said, agaiust the executors of Boorman.

It appeared as part of the case, that in 1861 Boorman, as
surviving executor, received the dividends in arrear on $50
worth of stoeck in a New York bridge company, and sold
the stock itself; the produce of both transactions amounting
in the whole to $115.

The defendants set up that Jeanet Clarke at the time of
the conveyances which she made; A.D. 1829, had a fee sim-
ple estate in her two-thirds. They set up also in their
answer the New York statutes of limitation, and long ac-
quiescence by George, father of the complainants.

The statutes of limitation then in force were the New
York Revised Statutes of 1830, and were as follows:

‘“ ARTICLE FIRsT.
“ Of the time of commencing actions relating to real property.

«No action for the recovery of any lands, tenements, or, he-
reditaments, or for the recovery of the possession thereof, shall
be maintained, unless it appear that the plaintiff, his ancestor,
predecessor, or grantor, was seized or possessed of the premises
in question, within twenty years before the commencement of
such action.”*

“ ARTICLE SIXTH.
“ Of the time of commencing Suits in courts of equity.

“ Whenever there is a concurrent jurisdiction in the courts of
common law and in courts of equity, of any cause of action, the
provisions of this title limiting a time for the commencement of
a suit for such cause of action in a court of common law shz}ll
apply to all suits hereafter to be brought for the same cause In
the court of chancery. .

« Bills for relief, in case of the existence of a trust not cog-
nizable by the courts of common law, and in all other cases not
herein provided for, shall be filed within ten years after the
cause thereof shall acerue, and not after. tyels

« Bills for relief, on the ground of fraud, shall be filed within

* 9 Revised Statutes of New York, 1st ed., A.D. 1830, p. 293, ¢ 5.
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six years after the discovery, by the aggrieved party, of the
facts constituting such fraud, and not after that time.”

The complainants contended, as already said, that Jeanet
Clurke’s estate was one but for life, with remainder to her
son, They also contended that the statutes set up did not
apply for several reasons: Firsi. Because the claim was for
a breach of trust, which no lapse of time would bar. Sec-
ondly. Because the act of Boorman was a fraud, which no
time would bar; and, thirdly, because George never discov-
ered the fraud; was poor, wholly occupied in providing
through the labors of his office for the day that was passing
over liis head, and subject to the control of Matthew St. Clair
Clarke, one of the executors. They further contended that
the peculiar remedy in equity against a concealed fraud be-
fore adverted to, was allowable against a party who by mis-
take committed or participated in injurious acts,

The defendants denied all fraud, and asserted fall knowl-
edge of the material facts on the part of George; notice of
all material facts to him and ratification by him of the acts
complained of as vesting in his mother full control over her
reserved two-thirds And they also denied the said allega-
tions of control, undue influence, &e.

The court below considered that when Jeanet sold she had
an estate in fee, Thissview rendered unimportant a consid-
eration of any other parts of the case.

The court observed, however, in regard to the instruments
ofindemuity taken by Boorman :

“At the time the two-thirds of Jeanet Clarke’s share of the
estate was conveyed to her (1829) her son was but fourteen
years old. So far, therefore, as her share was concerned, Mr.
Boorman needed indemnity against the contingency that such
gl mi‘ght die under the age of twenty-one years, and without
%8ue, in which case the mother and sisters of Jeanet Clarke, or
their issue, would come to take the two-thirds of her share.”

: The case was elaborately argued on principle and on the authori-
s, by Messrs, P, Phillips and L. Janin, for the appellants;
and by Mr, Charles ¢ Conor, contra.
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Mr. Justice MILLER delivered the opinion of the court.

The plaintiffs assume, as the foundation of their bill, that
by the true constraction of the codicil as applied to the facts
of the ease, Jeanet Clarke took but a life estate in the real
property of her father, or a life interest in the procecds of
the sale, so far as it may have been sold, and that their
father, George Clarke, had a vested remainder or interest
in the property so devised to Jeanet.

The first question, then, which naturally arises in the case
as thus presented is, whether the construction which the
plaintifts place upon the codicil is the true oune.

Very few classes of questions are more frequent or more
‘perplexing in the courts than the constraetion of wills. If
rules of construction laid down by the courts of the highest
character, or the anthority of adjudged cases, could meet
and solve these difficulties, there would remain no cause
of complaint on that subjeet, for such is the number and
variety of these opinions that every form of expression
would seem to be met. Bspecially is this true of the ques-
tion whether a vested remainder in interest is created after
a particular estate, or whether the first taker has a fee simple
or full ownership of the property devised. And,in point_Of
fact, when such a guestion arises the number of authorities
cited by counsel, supposed to be conclusive of the case 1
hand, is very remarkable. Unfortunately, however, these
authorities are often conflicting, or arise out of forms of ex-
pression so near alike, yet varying in such minute shades. of
meaning, and are decided on facts or circumstances diﬁ“ermg
in points, the pertinency of which are so difficult in their
application to other cases, that the mind 1s bewildered.alld
in danger of being misled. To these considerations it is to
be added that of all legal instruments wills are the most -
artificial, the least to be governed in their COl]Stl‘uCthll'by
the settled use of technieal legal terms, the will itself being
often the production of persons not only ignorant of lav_V but
of the correct use of the language in which it is written.
Under this state of the science of the law, as applicable 0
the construction of wills, it may well be doubted if any other
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source of enlightenment in the construction of a will is of
much assistance, than the application of natural reason to
the language of the instrument under the light which may
be thrown upon the intent of the testator by the extrinsic
circurustances surrounding its execation, and connecting
the parties and the property devised with the testator and
with the instrument itself.

These remarks are well illustrated in the case under con-
sideration, It has been argued fully by able counsel on
each side. HKxtensive reference has been made to authori-
ties, the result of careful labor; but, after a full considera-
tion of these, we prefer to decide the case on a point which
1s equally conclusive of the whole matter, which has been
equally well presented, and about which we have no doubt
or hesitation,

The trausaction which is charged upon Boorman as a vio-
lation of his trust and a fraud upon the rights of George
Clarke occurred in 1829. The minor, James Smith, had

reached the age of twenty-five; the debts of the testator had
all been paid, and the specific bequests of his will carried
lto effect. It seemed desirable to distribute the assets on
hand, consisting mainly of the unsold real estate, among the
four children of the testator, for whom it was intended.

This was done first by the executors and the other threc
devisees conveying to James, in fee, certain real estate which
was valued and agreed upon by the parties, and accepted
by him as his full, equal one-fourth of the estate of his father
under the will.

Similar deeds were made to the three female devisees of
the property agreed upon as the one-third part of their re-
8pective shares, which was, by the will, to be placed at their
tnconditional control. These deeds left in the hands of the
“Xecutors two-thirds of each one-fourth devised to the daugh-
ters, in regard to which alone the question of life interest or
absolute interest or life estate and remainder arises. The
deeds abovementioned are dated Noverber 15th, 1829, and
on the 26th day of December the two executors, Boorman
aud Clarke, and James Smith, Jeanet, Hannah, and Eliza-




CrLArRkE v. BoorMaN’s Exrcurors.  [Sup. Ct.

Opinion of the court.

beth, and their husbands, united in a conveyance of all the
remaining real estate to Robert Dyson.

This deed recited on its face that it was made by the ex-
ecutors in parsnance of the power contained in the will, for
the consideration of $64,710.59, paid by Dyson to Matthew
St. Clair Clarke, one of the executors. On the same day
Dysoun, by conveyances to Jeanet, Hanunah, and Elizabeth,
conveyed to each of them parts of the real estate so conveyed
to him, the three deeds covering it all, reciting the consider-
ation at sums in each case as near one-third of the $64,710.59,
the consideration of the deed to him, as could well be ar-
ranged. These were all deeds purporting to convey the title
in fee; and the property has since passed into the hands of
bond fide holders for value. We do not see in these proceed-
ings any reason to believe that either Boorman or Matthew
St. Clair Clarke was governed by a fraudulent design. No
money was received by either of them. The $64,710.59,
recited in the deed to Dyson, as paid to Clarke, was evi-
dently merely nominal, and was satisfied by his conveyances
the same day, dividing the property conveyed to him be-
tween the three daughters of the testator. The title to all
the property came to him, and the title to the specific por-
tions of it passed to them without a dollar actually paid, and
the whole of it was a plaun carefully devised by a good lawyer,
to close up the trust in the hands of the executors, and to
partition the property among those supposed to be entitled
to it. It does not appear that either Boorman or his-Jawyer
ever believed that the son of Jeanet Clarke, then alive, had
any vested interest in the property, and they could have
had, therefore, no thought ot defrauding him. It is said,
in opposition to this view of the matter, that the executors
required and received a bond of indemnity, with mortgages
upon the property, to save them harmless in regard to this
violation of their trust. But we think it sufficiently appears
by the evidence that this indemnity had reference to posst-
bilities under supposable doubtfal constructions of the will,
other than such as gave to the son, George, any interest, cut
off or discharged by these transactions.
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We do not enter into the question whether the trustees so
far departed from their obligations to him under the will, as
to make them legally or equitably liable to him for the in-
jury arising from their misconduct; but we only mean to
say, that we do not find in the record any evidence of posi-
tive, actual frand with corrupt motive, nor of any effort to
conceal what they did from him, or from any one else inter-
ested in the transaction.

The reason for not entering into the inquiry any further
is, that the plaintiffs come too late.

Whether we look to the statutes of limitations of the
State of New York, governing such cases in.that State, and,
of course, in this court; or to the more general and univer-
sal doctrines of courts of equity on the subject of the lapse
of time, laches, and stale demands, we are of opinion that
this suit cannot be maintained.

The limitation preseribed by the statutes of New York for
the recovery of real estate is twenty years in an action at
law.

Where there is a concurrent jurisdiction in the courts of
common law and in courts of equity, the limitation pre-
seribed by the court of law shall govern the court of equity.

Bills for relief in cases of trust, not cognizable by courts
of law, are to be filed within ten years after the cause of
action accrued,

Bills for relief on the ground of fraud, must be filed within
six years after the discovery of the fraud.

If this were a snit to recover the real estate devised by
the testator, the action would be barred at law by the statute,
because the right of action of the plaintifts’ ancestor, George
Cl-arke,vaccrued upon the death of his mother, in 1847, and
th_ls suit was commenced in 1869, more than twenty years
aftél‘“’ards. The bill of complaint does, in terms, ask this
.re]}ef, that is, the possession of the property; and though this
18 Impossible, because the property has passed beyond the
control of the defendants, it would seem reasonable that when
the plaintiffs ask, in the alternative, for such relief as the
eourt can give instead of the property, the same rule of limi-
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tation should govern the courts of equity as would govern
the courts of law; and such is the express declaration of the
New York statute as regards concurrent remedies in courts
of law and chancery.

But, as we have already shown, this is a bill for relief, if
any relief can be granted in a case of trust not eognizable
in a court of law. Itisnot for land in possession of the
defendant, nor for money in his possession received for the
use ‘of the plaintiffs’ ancestor, nor for such money which
ought to be in his possession, but it is for a well-defined vio-
lation of trust by which plaintiffs’ ancestor lost the title to
property which would otherwise have come to him on the
death of his mother, and in failing to secure to him his re-
versionary interest, when they conveyed it as trustees. It
is, therefore, a case falling within the limitation of ten years
of the New York statute; because it is a bill for relief in a
case of trust not cognizable at law.

It is insisted, however, that in cases of fraudulent viola-
tion of trust no length of time will operate as a bar to a suit
in equity; and some general expressions found in the lan-
guage of the courts are much relied on.*

These authorities are all based upon the proposition of
actual intentional fraud practiced upon a cestui que irust by
his trustee. We have already said such is not the case be-
fore us. )

The statute we have referred to as governing this case
malkes no such exception, though it is, in terms, applicable
alone to cases of trust and to suits in equity.

That statute does, however, contain an exception tq the
general rule of limitation of ten years, which it prescnl.)oa-
It is that bills for relief on the ground of fraud must be filed
within six years after the discovery of the frand. The
plaintiffs contend that their case comes within the protee-
tion of this clause. ;

We are favored by learned counsel, in answer to this con-
struction, with a very forcible argument in su/p_p(zr_ti(_)_f)ﬂf

% Michoud ». Girod, 4 Howard, 504; Prevost ». Gratz, 6 Wheaton, 4813
Bowen v. Evans, House of Lords Cases, 281.
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proposition that the provision above recited is only applica-
ble to a case of fraud intentionally concealed by the party
committing it, from the knowledge of the party injured,
until the ordinary remedies would be barred by the statute.
The argument and authorities cited in its favor are of great
weight, and we are not prepared to say the proposition is
unsound. We think, however, we are relieved from the
necessity of deciding it by the facts in the case before us,

We are of opinion that the record shows that George
Clarke had such knowledge or notice of his rights under the
will, and of the transactious of the trustees now complained
of, as precludes his heirs from setting up ignorance of these
transactions,

It appears that as agent for his mother in the year 1843,
when he must have been twenty-eight years old, he went to
New York to complete the sale of five different pavcels of
the land conveyed by Dyson to his mother. At his request
L. B. Woodruff acted as counsel, and prepared the convey-
ances to the purchasers. These conveyances he carried to
Washington, where they were executed by his mother, and
by Matthew St. Clair Clarke as trustee, and were witnessed
by him, and ecarried back by him to New York for delivery.
Atleast two of the purchasers declined to complete the pur-
chase on the ground of a defect of title growing out of the
construction of the clause of the will of his grandfather,
which is here in dispute. This difficulty was explained to
Woodruft, his mother’s counsel, and to him. It had relation
to his own connection with the will, and it related directly
to the question whether, under the circumstances, that he
was then in existence, and had attained the age of twenty-
One years, his mother’s interest in the property was a life
estz?te or a fee simple title. Counsel for purchasers advised
their clients to accept the title, if George would execute a
fleed of grant or release to the lots, and he did so, warrant-
Ing the title. It is not clear whether the will of his grand-
father was present during these discussions. Butit is clear
fhﬂt extracts from the will were used. That he was fully
informed that he was referred to in the will in such a manner
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as made prudent counsel require a conveyance of /is rights
before they would advise their clients to pay for and accept
the title couveyed by his mother, and by Matthew St. Clair
Clarke, the executor of that will. The will itself, with all
the deeds on which the title depended, was of record, and
accessible to him without difficulty. The value of the prop-
erty conveyed by the five deeds which he witnessed, and in
regard to which he acted as his mother’s agent in delivering
them, and receiving the mouey, was counsiderable. The
consideration of the five deeds amounted to $7515.

This money passed through his hands, and he signed
deeds parting with his interest to perfect the title in the only
cases in which he was asked to do so. At this time both
Boorman and Matthew St. Clair Clarke were alive. He
lived twelve years after this, during eight years of which
time, after his mother’s death, all his rights were perfect,
and his cause of action against them free from obstruction.
But during all this time he asserted no claim. If he had
rights he was content to waive them. There was nothing
to prevent his fullest investigation into all the transactions
now complained of. His attention had been called to his
interest under the will, to the nature of his mother’s title,
to the fact that able lawyers considered him as having an
interest in the property under that will, yet he lived for
move than eight years after his mother’s life interest had
expired and asserted no claim. Iis children cannot now,
twenty years after this, be heard to say that he was in sach
ignorance of his rights that the curative influence of statutes
of repose shall not operate against him and them.

We think it is equally clear, upon the general principles
by which courts of equity are governed in regard to lapse
of time as a bar to relief, that plaintiffs come too late. The
acts of the trustees, of which complaint is made, were com-
pleted in 1829, forty years before the suit is commenced
for a redress of the wrong then done to plaintiffs’ fat.hel‘-
During twenty-two years of that time his right and the 1‘1g_ht
of his children to bring suit was without obstruction or hin-
drance. Within that time the party injured, the party Wi
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committed the wrong, and all others engaged in the transac-
tion, died. The testator of defendants, the persons whose
estate is to be charged if plaintiffs recover, was the last of
these to depart, and it would almost seem as if the delay
until he who could best explain all that needed explanation,
and could most effectually defend his own part in the trans-
action, had passed away, was intentional.

The fact that these transactions had relation to a trust
does not in this instance take the case from within the infla-
ence of those salutary principles intended to give protection
against stale claims.

It may be conceded that, so long as a trustee continues to
exercise his powers as trustee in regard to property, that he
can be called to an account in regard to that trust. DBut
when he has parted with all control over the property, and
has closed up his relation to the trust, and no longer claims
or exercises any authority under the trust, the principles
which lie at the foundation of all statutes of limitation assert
themselves in his favor, and time begins to cover his past
transactions with her mantle of repose. Such is the case
before us. With the transfer of the title of the property in
1829, Mr. Boorman intended to, and did, terminate his trust
relation to that property, If there was any claim against
him after that, which could be asserted by plaintiffs’ father,
it was a claim for a wrong then done him, and not a claim
as of an existing relation of trustee and cestui que trust. The
act of Mr. Boorman, many years after, in disposing, as
executor of the will, of fifty dollars of corporation stock
discovered to belong to the estate, neither waived nor recog-
ll.ized as existing any such relation. Every principle of jus-
tice and fair dealing, of the security of rights long recognized,
of repose of society and the intelligent administration of
J'.UStice, forbids us to enter upon an inquiry into that transac-
tion forty years after it occurred, when all the parties inter-
ested have lived and died without complaining of it, upon
the suggestion of a construction of the will difterent from
that held by the parties concerned, and acquiesced in by

them through all this time. e T
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