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The number is immaterial.*  Until his work is done, the in-
ventor has given nothing to the public. In Gayler v. Wilder
the views of this court upon the subject were thus expressed:
“We do not understand the Circuit Court to have said that
the omission of Counuer to try his safe by the proper tests
would deprive 1t of its priority; nor his omission to bring
itinto public use. He might have omitted both, and also
abandoned its use and been ignorant of the exteut of its
value; yet if it was the same with Fitzgerald’s, the latter
would not, upon such grounds, be entitled to a patent; pro-
vided Conner’s safe and its mode of construction were still
in the memory of Conner before they were recalled by Fitz-
gerald’s patent.” Whether the proposition expressed by
the proviso in the last sentence is a sound one, it is not nec-
essary in this case to consider.

Here it is abundantly proved that the lock originally made
by Erbe “was complete and capable of working.” The
priority of Erbe’s invention is clearly shown. It was known
at the time to at least five persons, including Jones, and
probably to many others in the shop where Erbe worked ;
and the lock was put in use, being applied to a door, as
Proved by Brossi, It was thus tested and shown to be suc-
cessful. These facts bring the case made by the appellees
within the severest legal tests which can be applied to them.
The defence relied upon is fully made out,

DECREE AFFIRMED.

Unrtep Srates ». Buzzo.

1. When, on a view of the record, it appears that from some fatal defect in
the proceedings, no judgment can be entered against the defendant in
the court below, on a suit there pending, this court will decline to an-
fWer a question certified to it on division of opinion between the judges
of the Circuit Court, upon a contrary assumption. :

% Onan information under the ninth section of the Internal Revenue Act of
July 13th, 1866, which enacts that any person who shall issue any in-

* Bedford ». Hunt, 1 Mason, 302,
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strument, &c., for the payment of money, without the same being duly
stamped, ¢ with intent to evade the provisions of this act, shall forfeit
and pay,” &ec., an intent to evade is of the essence of the offence, and no
judgment can be entered on a special verdict which, finding other things,
does not find such intent.

ON certificate of division of opiuion between the judges
of the Circuit Court for the BEastern District of Michigan;
the case being thus:

An Internal Revenue Act* of 1866 enacts

“That any person who shall make . . . . or issue any instru-
ment, document, or paper, of any kind or description whatso-
ever, . . . . for the payment of money, without the same being
duly stamped, . . . . with intent to evade the provisions of this act,
shall for every such offence forfeit the sum of $50,” &e.

Under this act an information was filed against one Buzzo,
charging him, as clerk of the Calumet Mining Company,
with making and issuing a certain written and printed evi-
dence of money to be paid without the same being duly
stamped, and with intent lo evade the provisions of the act. The
form of the paper was as follows, to wit:

[TExN.}

[x] CALUMET MINING COMPANY.
CALUMET, MicH., June 25th, 1870.
At sight pay to my order
@en Dollars,

Value received, and charge the same to account of
T. W. Buzzo,

To CHARLES W. SEABURY, Treasurer, Clerk.
114 State Street, Boston. 1

The defendant pleaded Not Guilty, and the jury fomu.l a
special verdict, setting forth the circumstances under which
he issued the draft in question, and others of the same
character, which he did on behalf of the Calumet Minn]g
Company (a corporate body), at its mines in Michigan, 1

% Act of July 18th, 1866 (4 9, 14 Stat. at Large, 142), amendatory of the
158th section of the act of June 80th, 1864 (13 Id. 293).
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payment for labor and other things; the defendant being
superintendent of the mines, and Seabury, the drawee of
the draft, being the treasurer of the company at Boston,
where the drafts were redeemed. The special verdict stated
that the drafts were issued without being stamped, but it did
not state that this was done with intent lo evade the provisions
of the act.

Upon the special verdiet as thus found, the district attor-
ney of the United States moved for judgnient, and thereupon
the question arose, whether, upon the facts stated in the
verdict (and under certain provisions of the Internal Reve-
nue Act, not necessary, in view of the point adjudged in the
case by this court, here to be stated),* the instrument set
forth in the information was subject to a stamp when issued.
Which question, the judges being divided in opinion upon it,
was certified to this court for decision.

Messrs. B. R. Curtis and J. Hubley Ashion, for the defendant :

The act of Congress expressly makes the intent to evade
the provisions of the act a necessary ingredient of the of-
fence defined by it. It is clear that it was necessary that
the information should contain an allegation, as it does, that
the omission of the stamp was with infent to evade the act,
and that the jury could not have found the defendant guilty
of the offence without finding an intentional omission of the
stamp with the purpose of evading the act.

The special verdict, however, is entirely silent in regard
to the matter of the intent of the defendant.

It does not find that, if the instrument was liable to stamp
duty, it was issued without a stamp with intent to evade the
act; and, therefore, however this court might answer the
question certified for its decision, the Circuit Court could
not enter judgment for the United States upon the verdict.

Therefore, this court will not decide the question upon
W}nch the judges of that court have divided in opinion, and
Willremand the cause to that court either with directions to
avard a new trial, or without any direction,

* They may be seen in United States v. Isham, 17 Wallace, 496.




128 UxiTep States v. Buzzo. [Sup. Ct.

Opinion of the court.

Mr. G. H. Williams, Attorney-General, and Mr. S. F. Phillips,
Solicitor- General, contra :

What is said by opposing counsel is not suflicient to pre-
vent a response by this court to the question about which
the judges below dittered.

The facts (supposing the instrument to be liable to a
stamp) show that the defendant has actually evaded the pro-
visions of the act. In a similar case* this court has said:

“When the acts which create the obstruction [cevasion]are
in themselves unlawful, the intention to obstruct [evade] will
be imputed to their author, although the attainment of other
ends may have been his primary object.”

This is in accordance with long-established principles.t

To the same effect with United States v. Kirby is a passage
in Tidd’s Practice:

«And if a special verdict on a mixed question of fact and law
find facts from which this court can draw clear conclusions, it
is no objection to the verdict that the jury have not themselves
drawn such conclusions, and stated them as facts in the case.”

Whatever may be the true doctrine in a case where the
special verdict finds only such evidence as, in the judgment
of a court, makes it competent for a jury to decide either
positively or negatively as to a fact in question, it seems that
if the evidence so found be such as should form the basis (?f
an instruction by the court that from it the jury must find in

a particular way, it is immaterial whether the jury find the

specific fact, or only the proofs of it. That is the case here.

Mr. Justice BRADLEY delivered the opinion of the court.

As in this case the intent is the essence of the crime, f{“d
is not found, no judgment can be entered on the verdict,

* United States v. Kirby, 7 Wallace, 482. i

+ Rex v. Furnival and State v. Jones, as reported in Bennett & Heard's
Leading Criminal Cases, 2d vol. 45, with notes.

1 2d vol. 897.

3 1 Bishop’s Criminal Procedure, § 280, or 2d edition, 523;
Lehman, 2 Barbour, 218, 219.
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whether the facts disclosed therein required a stamp to be
afixed to the draft or not. To decide the question proposed,
therefore, would avail nothing. An imperfect verdict, or
one on which no judgment can be rendered, must be set
aside, and a venire de novo awarded.* The case must there-
fore be dismissed.

It is proper to observe that in the case of United States v.
Isham,t recently decided by this court, we held that no
stamp is required on drafts of the kind above described,
when not exceeding ten dollars in amount.

CASE DISMISSED.

BarreMEYER ». Towa.

L. The usual and ordinary legislation of the States regulating or prohibiting
the sale of intoxicating liquors raises no question under the Constitution
of the United States prior to the fourteenth amendment of that instru-
ment.

. The right to sell intoxicating liquors is not one of the privileges and im-
munities of citizens of the United States which by that amendment the
States were forbidden to abridge.

. Butif a case were presented in which a person owning liquor or other
property at the time a law was passed by the State absolutely prohibit-
ing any sale of it, it would be a very grave question whether such a law
would not be inconsistent with the provision of that amendment which
forbids the State to deprive any person of life, liberty, or property
without due course of law.

- While the case before the court attempted to present that question, it
failed to do it, because the plea, which is taken as thxe, did not state, in
due form and by positive allegation, the time when the defendant be-
came the owner of the liquor sold; and, secondly, because the record
satisfied the court that this was & moot case, made up to obtain the
Op.inion of this court on a grave constitutional question, without the

__&xustence of the facts necessary to raise that question.

5. In such a case, where the Supreme Court of the State to which the writ

‘ff error is directed has not considered the question, this court will not
feel at liberty to go out of its usual course to decide it.

o

d* Bacon’s Abridgm(’m: title ¢ Verdict (M.); Tidd’s Practice, 922, 9th
ed. ; Holland . Fisher, Orlando Bridgman, 187, 188.

TRl \Vanaco, 496. [The case had not been decided when the present one
s argued. —Rgp,

YOL, xXvIIT, 9
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