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DECISIONS

IN THE

SUPREME COURT OF THE UNITED STATES,

OCTOBER TERM, 1873,

ALLEN & Co. v. FERGUSON.

A debtor by original obligation, in one of the Southern States, writing to
his creditor, after he, the debtor, had app@d for the benefit of the
Bankrupt Act, and while the p‘r{oﬁedings ﬁbre pending, a discharge in
which was finally granted toyfué debia®, gave, in the letter, a statement
of his affairs and of the Q(uees whd?;};:’led W{Jis applying for the benefit

Qe contitftied: (O
of the Bankrupt Acg,¥e coxgixrued e,

A ;
“ Be satisfied ; all will be rfght. }i@‘fend to pay all my just debts, if money
can be made out of hire‘d\{g.“)r. %\e\&urity debt I cannot pay.”’

Adding in a postscr{Bﬁ\ o\-x\\‘
¢ All will be right betwix@me and my just ereditors.”’
Held, that the debt having been discharged by the discharge of the debtor
under the Bankrupt Act, was not revived by what was written as above;

that the promise to pay it was not clear, distinct, and unequivocal ; short
of which sort of promise none would revive a debt once discharged.

Error to the Circuit Court for the Eastern District of
Arkansas.

P. . Allen & Co. sued A. H. Ferguson upon a promissory
note, dated March 20th, 1867, payable one day after date,
with interest.

Ferguson appeared and pleaded his discharge in bank-
ruptey in bar to the action.

The plaintiffs replied a new promise in writing made
while the proceedings in bankruptey were pending. This
promise the plaintiffs averred that they relied upon, and in

consequence of it made no efforts to collect their debt. The

VOL. XVIII. 1 ( 1 )
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Statement of the case.

alleged promise was contained in the following letter, which
the plaintiffs made part of their replication, viz. :

¢ CROCKETT’S BLUFF, ARKANSAS, January 7th, 1868.
“Mgssrs. T. H. ArLen & Co.

“Dear Sir: I avail myself of this opportunity to give you a
fare statement of my pecuniary affa’res. First, I failed to make
a crop; secondly, find myself involved as security to the amount
of five or eight thousand dollars; was sued, and judgments was
render’'d against me at the last turm of our co’rt for about $4000,
a sum suf’ic’ent to sell all the avai’ble property that I am in
possession of. I lost about $3000 by persons taking the bank-
rupt law. Thisis my situation. I was, as you can re’dily con-
clude, in a bad fix. To remain as I was, at that time, my prop-
erty would be sold to pay security debts, and my just creditors
would not get any part of it, and that I would be redused to in-
solvency and still ju’gments against me. As a last resort con-
cluded to render a skedule myself in order to forse a prorater
division of my affects. The five hales cotton I shipt you was all
my erop, to pay you for the meat that you had sent me, to enable
me to make the little crop that I did make. The cash that I
requested you to send me was, for myself and William Ferguson,
to pay his hands for labor; and one hundred and fifty yards of
the bag’ing was for W. Ferguson, and one barel of the salt. I
have been absent from bome for the last two weeks; got home
Jast night, and has not sean him yet, but suppose he has shipt
you some cotton. If he hasnot done so, I will see that he sends
you cotton at once. Be satisf'ed ; all will be right I intend to pay
all my just debts, if money can be made out of hired labor. Security
debt I cannot pay. I shall have a hard time, I suppose, this
se’son, but will do the best I can.

“Jan. 8.—Since the above was writ’en I have seen William
Ferguson. He says he ship’ed you two bales cotton, ten or
twelve days ago, and ship’ed in my name, as the baggin’ was
order’d by me for him. William Ferguson will be in Memphis
betwixt this and the first of March, and will call and see you on
bisness matters betwixt me and you'self. Al will be right betwixt
me and my just creditors. Don’t think hard of me. Attribet my
poverty to the unprincipel’d Yankey. Let me heare from you

as usel.
“Yours, very respectfully,
“A. H. Ferauson.”
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Opinion of the court.

To this replication the defendant demurred. The demur-
rer was sustained by the Circuit Court, and this appeal was
taken by the plaintiffs.

Mr. A. H. Garland, for the plaintiff in ervor ; Messrs. Clark
and Williams, contra.

Mr., Justice IIUNT delivered the opinion of the court.

The question is, does the letter of the defendant, set forth
in the replication, contain a sufficient promise to pay the
debt in suit?

All the authorities agree in this, that the promise by
which a discharged debt is revived must be clear, distinet,
and unequivocal. It may be an absolute or a conditional
promise, but in either case it must be unequivocal, and the
occurrence of the condition must be averred if the promise
be conditional. The rule is different in regard to the de-
fence of the statute of limitations against a debt barred by
the lapse of time. In that case, acts or declarations recog-
nizing the present existence of the debt have often been
held to take a case out of the statute. Not so in the class
of cases we are considering. Nothing is sufficient to revive
a discharged debt unless the jury are authorized by it to say
that there is the expression by the debtor of a clear intention
to bind himself to the payment of the debt. Thus, partial
payments do not operate as a new promise to pay the residue
of the debt. The payment of interest will not revive the
liability to pay the principal, nor is the expression of an in-
tention to pay the debt sufficient. The question must be
left to the jury with instructions that a promise must be
found by them before the debtor is bound.*

The plaintiffs in error contend that such promise is to be
found in the letter of the defendant, forming a part of their
replication, They rely chiefly on these expressions: “Be
satisfied ; all will be right. I intend to pay all my just
debts, if money can be made from hired labor. Security

* Hilliard on Bankruptey, 264 to 266, where the cases are collected.
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Opinion of the court.

>

debt I cannot pay,” and on the postseript where he adds,
“ All will be right betwixt me and my just ereditors.”
There can be no more uncertain rule of action than that
which is furnished by an intention to do right. How or by
whom is the right to be ascertained? What is right in a
particular case? Archbishop Whately says: ¢ That which
is conformable to the supreme will is absolutely right, and
is called right simply, without reference to a special end.
The opposite to right is wrong.” This aunounces a standard
of right, but it gives no practical aid. What may be right
between the defendant and his creditors is as difficult to de-
termine as if he had no such standard. It is not absolutely
certain that it is right for a creditor, seizing his debtor, to
say, Pay me what thou owest, or that it is wrong for the
debtor to resist such an attack. It is not unnatural that the
creditor should think that payment of the debt was right,
and that it was the only right in the case. It is equally
natural that the debtor shounld entertain a differeut opinion.
The law holds it to be right that a debtor shall devote his
entire property to the payment of his debts, and when he
has done this that after-acquired property shall be his own,
to be held free from the obligation of all his debts, just
debts as well as unjust, principal debts as well as security
debts. Neither the supreme will, so far as we can ascertain
it, nor the laws of the land, require that a debtor whose
family is in need, or who is himself exhausted by a pro-
tracted struggle with poverty and misfortune, should prefer
a creditor to his family ; that he should appropriate his earn-
ings to the payment of' a debt from which the judgment of
the law has released him, rather than to the support of his
family or to his own comfort. What an honest man should
or would do under such circumstances it is not always easy
to say. When, therefore, the debtor in this case said to the
plaintiff: ¢ Be satisfied; I intend to do right; all will be
right betwixt my just creditors and myself,” he cannot be
understood as saying that he would certainly pay his debt,
much less that he would pay it immediately, as the plaintiff
assumes. What is or what may be right depends upon
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Syllabus.

many circumstances. The principle is impracticable as a
rule of action to be administered by the courts. There is
no standard known to us by which we are able to say that
it 1s wrong in the defendant not to pay the plaintiff’s debt.

We are of the opinion that the letter produced does not
contain evidence of a promise to pay the debt in sult, and
that the judgment appealed from must be

AFFIRMED.

RarLroap CompaNY v. PENISTON,

1. The exemption of agencies of the Federal government from taxation by
the States is dependent, not upon the nature of the agents, nor upon the
mode of their constitution, nor upon the fact that they are agents, but
upon tke effect of the tax; thatis, upon the question whether the tax does
in truth deprive them of power to serve the government as they were in-
tended to serve it, or hinder the efficient exercise of their power. A tax
upon their property merely, having no such necessary effect, and leaving
them free to discharge the duties they have undertaken to perform, may
be rightfally laid by the States. A tax upon their operations being a
direct obstruction to the exercise of Federal powers may not be.

2. This doctrine applied to the case of a tax by a State upon the real and
personal property, as distinguished from its franchises, of the Union
Pacific Railroad Company, a corporation chartered by Congress for
private gain, and all whose stock was owned by individuals, but which
Congress assisted by donations and loans, of whose board of directors
the government appoints two, which makes annual reports to the gov-
crnment, whose operations in laying, constructing, and working its rail-
road and telegraph lines, as well as its rates of toll, are subject to regu-
lations imposed by its charter, and to such further regulations as Congress
may hereafter make; on whose failure to comply with the terms and con-
ditions of its charter, or to keep the road in repair and use, Congress may
assume the control and management thereof, and devote the income to the
use of the United States ; the loan of the United States to which, amount-
ing to many millions, is a lien on all the property, and on failure to
redeena which loan, the Secretary of the Treasury is authorized to take
possession of the road with all its rights, functions, immunities, and
appurtenances, for the use and benefit of the United States ; and, finally,
where all the grants made to the company are declared to be upon the
condition that, besides paying the government bonds advanced, the
company shall keep the railroad and telegraph lines in repair and use,

and shall at all times transmit dispatches and transport mails, troops,
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Statement of the case.

whenever required to do so by any department thereof; and that the
government shall have the preference at rates not to exceed those charged
to private parties, and payable by being applied to the payment of the
bonds aforesaid ; and in addition to which control, and the obligations
and liabilities of the company, Congress, not forbidding a State tax,
reserves the right to add to, alter, amend, or repeal the charter.

3. The unorganized territory in Nebraska west of Lincoln County and the
unorganized county of Cheyenne having been attached by statute to
the eounty of Lincoln, in Nebraska, for revenue purposes, the authori-
ties of Lincoln County were the proper authorities to levy taxes upon
property thus placed under their charge.

B
and munitions of war, supplies and public stores for the government, |
|

AprpeanL from the Circuit Court for the District of Ne-
braska; the case being thus:

By act of Congress of July 1st, 1862,% entitled “An act

to aid in the construction of a railroad and telegraph line
| from the Mississippi River to the Pacific Ocean, and to se-
‘ eure the government the use of the same for postal, mili-
1‘ tary, and other purposes,” Congress incorporated certain
‘ individuals, their associates and successors, as the “ Union
\ Pacific Railroad Company,” with authority to build a con-
| tinuous railroad and telegraph from a point on the one hun-
’ dredth meridian to the western boundary of Nevada Terri-
] tory. The act fixed the amount of the capital stock and

shares, and declared that “the stockholders should consti- |
tute said body politic and corporate.” The government |
had no stock in the road, though through the President of |
the United States it was to appoint two directors, not stock- |
holders, out of fifteen, which the charter provided for as the |
number to be appointed in all. Aunnual reports were to be
made to the Secretary of the Treasury. The act granted to
the company the right of way through the public lands, and
“for the purpose of aiding in the coustruction of said rail-
road and telegraph line, and to secure the safe and speedy
transportation of the mails, troops, munitions of war, and
the public stores thereon,” made to it an extensive grant of
lands, and provided for the issuing of patents therefor. And

* 12 Stat. at Large, 489.
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Statement of the case.

for the same purposes the United States agreed to, and did
issue its 6 per cent. bonds, payable in thirty years, to the
company, to the amount of $16,000 per mile, for each sec-
tion of forty miles; which bonds the original act declared
«ghall, ipso facto, constitute a first mortgage on the whole
of the railroad and telegraph, together with the rolling
stock, fixtures, and property of every kind,” and made spe-
cific provision as to proceedings on the failure of the com-
pany to redeem the bonds.

By an act of July 2d, 1864,* this was changed, and the
company authorized to issue its “first mortgage bonds to
an amount not exceeding the bonds of the United States,”
and the lien of the bonds of the United States was declared -
to be subordinate to the bonds so issued by the company,
with the exceptioun relating to the transportation of dis-
patches, troops, mails, &c., for the government.

The grants to the company were declared by the original
act to be made upon condition that the company shall (1)
pay the bonds of the United States at maturity; (2) keep
theirline and road in repair and use; (3) ¢“ transmit dispatches
over said telegraph line, and transport mails, troops, and
munitions of war, supplies, and publie stores upon said rail-
road for the government,” &e., giving the government the
preference at fair and reasonable rates of compensation, not
exceeding those charged to private individuals, the amount
thus earned to be applied in payment of the bonds, as well
as 5 per cent, of the net earnings of the road after its com-
pletion,

By the seventeenth section of the same act it was pro-
vided that if the road, when finished, should for any unrea-
sonable time be permitted to remain out of repair, or unfit
for use, Congress should have authority to pnt the sanie in
repair and use, and from the income of the road reimburse
the governmeut for expenditures thus caused.

_ The eighteenth section provided that when the net earn-
ings of the road should exceed 10 per cent. of its cost, Con-

* 13 Stat. at Large, 356.
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Statement of the case.

gress might reduce, fix, and regulate rates of fare thereon,
and declared that ¢ the better to accomplish the object of
this act, to wit, to promote the public interest and welfare
by the construction of said railroad and telegraph line, and
keeping the same in working order, and to secure the gov-
ernment at all times (but particularly in times of war) the
use and benefits of the same for postal, military, and other
purposes, Coungress may at any time, having due regard for
the rights of said companies named herein, add to, alter,
amend, or repeal this act.”

The act also contained provisions, that so far as the public
and government were concerned the railroad and branches
should be worked as one connected and continuous line,

There was no provision, in any act of Congress relating
to this company, respecting the taxation of it or its prop-
erty by the States through which its roads might run.

The road was completed and put in operation in May,
1869, and with the Central Pacific Railroad formed a con-
tinuous line from the Missouri River and the Eastern States
to California and the Pacific, thus uniting the extremities
of the country. At the time of granting the charter, the
territory over which this line was projected all belonged to
the United States. But Nevada was admitted into the Union
as a State in 1864, and Nebraska in 1867, and the road, as
constructed, crosses the latter State in its whole breadth,
from east to west.

So far as to the history of the Union Pacific Railway. Now
as to a certain tax laid upon it, the subject of this suit.

On the 15th of Februnary, 1869, the legislature of Nebraska
passed an act “to define the western boundary of Lincoln
County,” which, after defining it, provided,

“That all the unorganized country lying west of the western
boundary of Lincoln, and east of the east line of Cheyenne
County, and south of the North Platte River be, and the same
is hereby, attached to the said county of Lincoln, for judicial
‘and revenue purposes, and that the county of Cheyenne be, and
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the same is hereby, attached, for judicial and revenue purposes,
to said county of Lincoln.”*

In this state of things the authorities of Lincoln County,
in the State of Nebraska, under a revenue law of the State,
passed on the same 15th of February, 1869, laid a tax upon
the property of the railroad company, embraced within the
taxation, upon the valuation of $16,000 per mile, for a length
of one hundred and seventy-six miles.t

The property of the company thus rated and taxed con-
sisted of its road-bed, depots, wood-stations, water-stations,
and other realty; telegraph-poles, telegraph-wires, bridges,
boats, books, papers, office furniture and fixtures, money
aud credits, movable property, engines, &c.

The population of Lincoln County and all the attached
territory, by the census of 1870, was 1352 persons. The
whole amount of the tax list was $4,081,904, of which was

Property of the company, . : 5 3 5 . $8,936,000
Property of other taxpayers, e o 3 : 5 145,904

The tax levied by the county was $41,328 upon the com-
pany’s property, and $6350.45 upon the property of other
taxpayers.

The-tax levied upon the company’s property was distrib-
uted under the following heads or purposes of taxation :

For State general fund, . 2 4 . Y y < I87.872
For State sinking fund, . 5 S . : g < 78,986
For State school fund, 5 5 g 3 5 5 {51936
For county general fund, . 5 . : 2 : . 19,680
For county sinking fund, . 5 5 ; 9 : . 8,936
And for district school purposes, ; 5 5 el bl X068

The length of the company’s road lying within the terri-
tory ascribed to Lincoln County for taxation, was as follows:
In Lincoln County, eight miles; in Cheyenne County (un-
organized), one hundred and five miles; between the two

* Laws of Nebraska, 1869, p. 249.
; T The tax was, in fact, laid on two hundred and forty-six miles; but, as
1t was admitted by the defendant that there was seventy miles of excessive

computation, the only question here was as to the tax on the remaining one
hundred and seventy-six miles.
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counties, sixty-three miles; making a total of one hundred
and seventy-six miles.

In this state of things, one Peniston, Treasurer of Lin-
coln County, being about to collect the tax laid, the Union
Pacific Railroad Company filed a bill in the Cireuit Court
of the United States in the District of Nebraska against him,
to restrain his doing so; assigning as grounds for the bill
among others—

That the State of Nebraska had no power to subject to
taxation for State purposes the road-bed, rolling-stock, and
other property necessary for the use and operation of the
road ; such power resting, as it was asserted by the bill, ex-
clusively in the government of the United States.

That Lincoln County was not by law authorized to tax
any portion of the road-bed or property of the company,
except such as was situate within its geographical limits.

The cause was heard upon pleadings and agreed proofs,
and the Circuit Court refused to restrain the collection of
the tax against the one hundred and seventy-six miles of the
road, holding the same to have been lawfully imposed, and
the property of the company to be open to State taxation.
Upon this decree being brought here by the present appeal,
the following errors were assigned:

First, That it was error to hold the tax a valid imposition
upon the property of the Union Pacific Railroad Company
subjected to it, such property being exempt from State taxa-
tion, by virtue of the incorporation of the company by the
United States as a means for the performance of certain
public duties of the government, enjoined aud authorized
by the Constitution.

Second. That it was error to hold the rating and taxing of
the property of the company, outside the county of Lincoln,
by the authorities of that county, valid and lawful under the
legislation of the State.

Mr. W. M. Evarts, for the appellant :
L. The tax and the statute of Nebraska, so far as it au-
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thorized the tax, were void, and the company’s property
should have been relieved, and protected therefrom by the
judgment of the court.

1. The railroad company was created and endowed by
Congress, with its franchises, powers, and property, as a
means, instrument, and agency for the execution of the
powers vested in the General government by the Constitu-
tion of the United States.

2. At the time of the passage of the act of Congress, under
which the corporate powers were created and conferred, the
government of the United States exercised the sole and un-
divided dominion over the territories to be traversed by the
railroad, or affected by the powers of this corporation or
their administration.

3. The tax here authorized by the statute of Nebraska,
and actually laid by the county of Lincoln, is rated and
assessed upon whatever constitutes the property and the
means of the company as collected, combined, prepared, and
worked (under or by authority of the act of Congress) as the
instrument and agent of the General government, for the
execution of its constitutional powers and the performance
of its constitutional duties, so far as this instrument and
agent has its structure, capital in any and every form of use
or investment, and its operations within the local range of
the taxing power.

The theory of the taxation is an apportionment of the
total and aggregated means of the corporation per mile of
its railroad, and a valuation and taxation of the ratable
share of the length of the railroad found within the different
counties of the State.

4. If the tax be looked at in its circumstances as well as
in its prineiple, it is not too much to say that the introduec-
tion and operation of this means and agency of the General
government within the territorial limits of what now cousti-
tutes the State of Nebraska, is made the occasion, and the
means and agent made the subject, of taxation for local and
general State purposes, in exoneration of the property of the
population which should bear those burdens.
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II. The settled doctrines of this court, in expounding the
relations which the means, instruments and agencies, created
by the General government for the execution of its consti-
tutional powers bear to the States, and taxation under the
authority of the States, exempt the Union Pacific Railroad
Company from the taxation to which it is sought to be sub-
jected.

The principles established in the celebrated cases of Me Cul-
loch v. Maryland,* and Osborn v. Bank of United States,t stand
unbroken and impregnable. Neither the force of their
reason, nor the weight of their anthority, is, in the least,
abated by any subsequent adjudications in pari materia.

The late Chief Justice Chase thus speaks of these de-
cisions :}

“That Congress may constitutionally organize or constitute
agencies for carrying into effect the National powers granted
by the Constitution; that the agencies may be organized by the
voluntary association of individuals, sanctioned by Congress;
that Congress may give to such agencies, so organized, corpo-
rate unity, permanence, and efficiency; and that such agencies
in their being, capital, franchises, and operations, are not sub-
ject to the taxing power of the States, have ever been regarded,
since those decisions, as settled doctrines of this court.

“Those decisions were the judgments of great men and of
great judges. They were pronounced by the most illustrious of
their number, and are distingnished by his peculiar clearness
and cogency of veasoning. For nearly half a century the prin-
ciples vindicated by them have borne the keen scrutiny of an
enlightened profession and the sharp criticism of able statesmen,
and they remain unshaken. All the judges who concurred in
them have descended long since into honored graves, but their
judgments endure, and gathering vigor from time and general
consent, have acquired almost the force of constitutional sanc-
tions.”

A concise and authoritative statement of what principles
were decided in McCulloch v. Maryland, and Osborn v. Bank

* 4 Wheaton, 316. T 9 Id. 738.
1 Van Allen v. The Assessors, 3 Wallace, 591.

"_ _u
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of the United States, is given by this court in its opinion, as
delivered by Marshall, C.J., in Weston v. Charleston.*

«We will not repeat the reasoning which conducted us to the
conclusion thus formed ; but that conclusion was, that all sub-
jects to which tho sovereign power of a State extends, are ob-
jects of taxation; but those over which it does not extend, are,
upon the soundest principles, exempt from taxation.

«¢The sovereignty of a State extends to everything which ex-
ists by its own authority, or is introduced by its permission ;* but
not to those means which are employed by Congress to carry
into execution powers conferred on that body by the people of
the United States.

“The attempt to use the power of taxation on the means em-
ployed by the government of the Union in pursuance of the
Constitution, is in itself an abuse, because it is the usurpation
of a power which the people of a single State cannot give.

«The States have no power by taxation, or otherwise, to re-
tard, impede, burden, or in any manner control the operation of
the constitutional laws enacted by Congress, to carry into exe-
cution the powers vested in the General government.”

III. But, if the State act be constitutional, in its applica-
tion to the property of this company subjected to it, it is
submitted that the property outside of the county of Lincoln is
not lawfully taxable by the authorities of that county under
the laws of the State.

Mr. J. M. Woolworth, conira :

The main objection to these taxes is, that they are im-
posed upon an agent of the Federal government. The
objection cannot be supported as an original proposition.
We concede that those agencies which Congress has estab-
lished for the purpose of carrying into execution the powers
conferred in the Federal Constitution, are in no way liable
to interference by the States. This court has reiterated that
principle many times, and with great emphasis. But there
is another principle which this court has as often and as
emphatically asserted, and which is equally necessary to the

* 2 Peters, 466.
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harmonious relations of the State and Federal powers. It
is, that the taxing power exists in the States unrestricted by
the Federal Constitution or government, except as to the
means necessary to the latter to discharge its functions.
This matter received full exposition from this court (Chase,
C.J., speaking for it), in Lane County v. Oregon.* I
These two principles are fundamental in our complex
system : J i
1. The taxing power of a State extends to every matter E
of value within its sovereignty. ‘
2. But that power cannot reach those agencies which are
employed by Congress to carry into execution the powers
conferred in the Federal Constitution.
[ These priuciples are coefficient. By the one, the just and
' necessary powers of the States, by the other the just and
necessary powers of the Nation are preserved. Buft they are
not co-ordinate. The first is the rule, the second the excep-
tion thereto. It devolves upon those who would withdraw
“any property, business, or persons, within their respective
limits, from the taxing power of the States,” to thow the
same to be within the exception.
But there are many agencies of the Federal government
which do not enjoy any exemption whatever from taxation
by the States. They do not claim such exemption, even in
respect of property which they use when serving the gov-
ernment.
The steamship on the ocean, which bears the ambassador
to a foreign court, and the dispatches by which the diplo-
matic intercourse of the nation is gnided, are agents of the
government, and discharge most necessary, valuable, and
efficient service. The railroad companies, in every one of
whose trains is a postal car, bearing the orders of the execu-
tive to subordinate officers scattered all through the wide
country, and by which the domestic policy and operations
of the government are directed, are its agents, also dis-

* 7 Wallace, 71; and see the previous cases of Nathan ». Louisiana, 8
Howard, 78 ; Hamilton Company ». Massachusetts, 6 Wallace, 632.
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charging most necessary, valuable, and eflicient service.
The stage-coach upon the frontier, taking up and carryirg
into remote parts these orders, so that from this centre the
volitions and pulsations are obeyed and felt to the extremi-
ties of the land, shares in the vast service of the republie.
And, for all this service, these agents, and thousands of
others like them, are paid by the government. Not a small
proportion of their earnings, and the dividends which they
distribute among their stockholders, is derived from the
government. They even pay to the State taxes upon these
earnings. They have conveniences for doing this service,
used for this service exclusively; the steamship, apartments;
the railroad, postal cars; the stage-coach, wagons; and they
pay taxes thereon; and yet they never claim exemption from
State taxes. Orif one of them, the Kansas Pacific Railroad,
is any exception, if it has claimed exemption on that ground,
it stands solitary and alone in asserting such claim, and it
has signally failed in establishing it.*

But, as all know, there are agencies to which such exemp-
tion is conceded. The line of separation is clearly drawn
by Chief Justice Marshall in Osborn v. The Bank of The United
States.t He says:

“The foundation of the argument in favor of the right of a
State to tax the bank, is laid in the supposed character of that
institution. The argument supposes the corporation to have
been originated for the management of an individual concern,
to be founded upon contract between individuals, having private
trade and private profit for its great and principal object.

“If these premises were true, the conclusion drawn from
them would be inevitable. This mere private corporation, en-
gaged in its own business, with its own views, would certainly
be subject to the taxing power of the State, as any individual
would be; and the casual circumstance of its being employed
by the government in the transaction of its fiscal affairs, would
10 more exempt its private business from the operation of that
power, than it would exempt the private business of any indi-
vidual employed in the same manner. But the premises are not

* Thompson v, Railroad Company, 9 Wallace, 579. 1 9 Wheaton, 859.
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true. The bank is not considered as a private corporation,
whose principal object is individual trade and individual profit,
but as a public corporation, created for a public and national
purpose. That the mere business of banking is, in its own na-
ture, a private business, and may be carried on by individuals
or companies, having no political connection with the govern-
ment, is admitted ; but the bank is not such individual or com-
pany. It was not created for its own sake, or for private pur-
pose. . . .

“Why is it that Congress can incorporate or create a bank?
This question was answered in the case of McCulloch v. The State
of Maryland. It isaninstrument which is ‘necessary and proper’
for carrying on the fiscal operations of government.”

From the exposition of the relations and immunities of
the agencies of the government, traced in the case cited, these
principles are deducible:

1. A private corporation, whose principal object is indi-
vidual trade and individual profit, is not exempted from
State taxation by the casual circumstance of being employed
by the government in the transaction of its fiscal atfairs.

2. While it is true that the agent entitled to exemption
may transact private business, its capacity so to do must be
an incident to its agency, and be in aid thereot.

3. Its operations in transacting private business must be
necessary to its character and efficiency, as a machine em-
ployed by the governmeut.

But it is not all of the property of any agents of the Fed-
eral government that may be withdrawn from the taxing
power of the States. The Bank of the United States was a
fiscal agent of the government; it bore a most intimate re-
lation to that government; and yet in MeCulloch v. Mary-
land,* Marshall, C.J., said :

“This opinion does not deprive the States of any resources
which they originally possessed. It does not extend to a tax
paid by the real property of the bank, in common with other
real property within the State.”

* 4 Wheaton, 436.
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And again, in Osborn v. The Bank of the United States,* he
said, that the local property of the bank may be taxed by
the State, the same as the property of other citizens.

But there is a position in which the Federal officer is en-
titled to the protection of the Federal power. While the
property of the officer in general is subject to State taxation,
his salary is euntirely exempt therefrom.t And the same is
true of the corporate agent. If *the tax be upon its opera-
tions, and counsequently upon the operation of an instrument
empowered by the government of the Union, to carry its
powers into execution,” then the tax is unconstitutional.
The reason of the rule marks its limitations. The National
government must be free to use such means as it selects, to
carry out its functions, else it cannot exist. When a State
tax impairs the efficiency of any instrumentality which Con-
gress selects to carry out the legitimate purposes of the Fed-
eral government, it is unconstitutional. When it does not
have that effect, it is within the competency of the State to
impose it.

Miller, J., delivering the unanimous opinion of the court,
in National Bank v. Commonwealth,} one of the cases of the
bauk taxes, distinguishes the cases in the way we do, where
the State may and where it may not tax. Ile says:

“It is argued that the banks, being instrumentalities of the
Federal government, by which some of its important operations
are conducted, cannot be subjected to such State legislation. It
is certainly true that the Bank of the United States, and its
capital, were held to be exempt from State taxation on the
ground here stated ; and this principle, laid down in the case of
McCulloch v. The State of Maryland, has been repeatedly affirmed
by the court. But the doctrine has its foundation in the propo-
sition, that the right of taxation may be so used in such cases,
as to destroy the instrumentalities by which the government
proposes to effect its lawful purposcs in the States; and it cer-
tainly cannot be maintained that banks, or other corporations

* 9 Wheaton, 867.

T Dobbins v. The Commissioners of Erie County, 16 Peters, 435.
1 9 Wallace, 353, 361.

YOL., XVIII, 2
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or instrumentalities of the government, are to be wholly with-
drawn from the operation of State legislation. The most im-
portant agents of the Federal government are its officers; but
no one will contend that when a man becomes an officer of the
government he ceases to be subject to the laws of the State.
The principle we are discussing has its Jimitation; a limitation
growing out of the necessity on which the principle itself is
founded. That limitation is, that the agencies of the Federal
government are only exempted from State legislation so far as
that legislation may interfere with or impair their efficiency, in
performing the functions by which they were designed to serve
that government. Any other rule would convert a principle
founded alone in the necessity of securing to the government
of the United States the means of exercising its legitimate
powers, into an unauthorized and unjustifiable invasion of the
rights of the States. The salary of a Federal officer may not
be taxed; he may be exempted from any personal service which
interferes with the discharge of his official duties, because those
exemptions are essential to enable him to perform those duties.
But he is subject to all the laws of the State which affect his
family or social relations, or his property; and he is liable to
punishment for crime, though that punishment be imprisonment
or death. So of the banks. They are sabject to the laws of
the State, and are governed in their daily course of business, far
more by the laws of the State than of the nation. All their
contracts are governed and constrned by State laws. Their ac-
quisition and transfer of property, their right to collect their
debts, and their liability to be sued for debts, are all based on
State laws. It is only when the State law incapacitates the
banks from discharging their duties to the government. that it
becomes unconstitutional.”

Indeed, it is believed that no case adjudged by this court
can be found, of a tax on the property of a third party—
meaning by this term some agency, other than an integral
part of the machinery of government—made use of by the
National government, which has been held invalid. The
tax in question, in MeCulloch v. Maryland, and Osborn v. The
United States Bank, was upon the operations of the bank, and
not upon its property.
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And in one of the cases of the bank tax,* the taxation of
the present national banks has been supported upon the same
theory : the theory, to wit, that it was upon the new use, in
the business of banking, to which the Federal bonds were
put, and not upon the bonds nor upon the banks that the
taxes were imposed.

It may be that the langnage of some of the judges, and
even the reasoning which they have pursued, seem to favor
the doctrine of total exemption of the property of an agent
of the National government from State taxes. But, as
Chase, C. J., said in Thompson v. The Pacific Railroad, these
decisions are limited to the cases before the court.

It is obvious, upon the principle of the cases above cited,
that there are agencies of the government, like the old
Bank of the United States, the nature of which places them
beyond the reach of the States. Butthere are other agencies,
as the new banks, whose principal business is private, and the
public business is an incident thereto, which cannot be placed
in the same category. As to this latter class, it is not too
much to insist that exemption from State regulation should
be secured by express direction of Congress; that if Con-
gress does not in terms grant the exemption the State sov-
ereignty is not displaced. It is not needful to this case, to
go through the judgments of this court in order to ascertain
whether the State power is displaced without a direct enact-
ment of Congress to that effect. There was a long disagree-
ment between the judges on this subject.t Butin Gilman
v. Philadelphia,f Swayne, J., delivering the opinion of the
court, assigned as one of the reasons for sustaining the State
law authorizing the bridge, against objections that it con-
flicted with the commercial power of the nation, the fact
that « Congress may interpose whenever it shall be deemed
necessary, by general or special laws,” the inference being,
that until sach interposition the power of the State must
be respected; and in Woodruff v. Parham,§ Miller, J., also

* Van Allen ». The Assessors, 8 Wallace, 573.

t See the License Cases, 5 Howard, 504. 1 8 Wallace, 713.
¢ 8 Wallace, 123, 140.
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speaking for the court, pretty clearly intimates the same
view.

Turning now to the immediate case before us. Is this
railroad company entitled to exemption from State taxation
because it is an agency of the Federal government ?

It is a private corporation whose principal object is indi-
vidual trade and individual profit. True, it is incorporated
by Coungress; but, when regard is had to the circumstances,
this fact has no significancy. It was authorized to build a
road from a point on the one hundredth meridian* to ¢ the
western boundary of Nevada Territory.” At that time, and
when the amendatory act of 1864 was passed, that whole
section was territory not within any State. Again: there
was a careful abstinence from the claim of any power to
authorize the building of a road within any State. It was
importaut, in order to secure all the advantages of the worl,
to construct parts of it and branches of it in States; but
those parts and those branches were to be built by State
corporations, and not by the Union Pacific Railroad Com-
pany appellant here.

The Central Pacific, a California corporation, was to build
from the Pacifie coast, or the headwaters of the Sacramento,
to the eastern boundary of California.¥ The Leavenworth,
Pawnee, and Western, a Kansas corporation, was to build
from the Missouri, near the Kansas River, to the one hun-
dredth meridian.f The Hannibal and St. Joseph, a Missouri
corporation, with the consent of Kansas, was to build into
that State, either under its own franchise or one derived
from Kansas.§ And so on. Every mile of road to be built
within the limits of any State was to be built by a State cor-
poration. And these several corporations received the same
aid in bonds and lands from the United States as did the rail-
road company which is now here as the appellant in this case.

This corporation, we say, was formed for private trade

* This point, as the Reporter understands it, is on a north and south line,
dividing Nebraska about equally.
T See Act of 1862, § 9. 1 1d. 3 1d. 3 10.
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and private profit. The serviee which it renders to the gov-
ernment is only an incident to its general business. Its op-
erations are only accidentally, they are not inseparably con-
nected with those of the government. DBetween it and the
old Bank of the United States there is in this respect the
widest possible distinction. The bank, by the system of
exchanges which it maintained between different sections
of the country, was converted into a convenient agency for
transferring the public funds from place to place. Every
bill drawn at one branch upon another, transmitted and
paid, was an operation not only of which the government
might avail itself, but it increased to a degree the facility of
communication which the treasury had need of. And the
necessity to the treasury of the most facile and certain and
efficient means for the transmission of funds was what justi-
fied the incorporation of the bank. But who shall say of
this railroad company, that the running of its daily trains is
thus needful or useful to the government ?

What are the services required of it by the government?
They are stated to be to “transmit dispatches over said tele-
graph line, and transport mails, troops, and munitions of
war, supplies, and public stores upon said railroad for the
government.” Kvery grant of land ever made by Congress
to a railroad has provided in the same terms for the same
services.

Not to go farther back than 1850, the grant to Illinois
I aid of what became the Illinois Central, contains this
clause :*

“The said railroad and branehes shall be and remain a public
highway for the use of the United States, free from toll or other
charge, upon the transportation of any property or troops of
the United States.”

And—

“The United States mail shall, at all times, be transported on
the said railroad, under the direction of the Postoffice Depart-

ment, at such price as the Congress may by law direct.”
%

* 9 Stat. at Large, 467.
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These exact words are found in the grant to Missouri, for
the Hannibal and St. Joseph Railroad,* in that to Arkansas
and Missouri,t to Minnesota, Iowa,§ Florida and Ala-
bama,|| Alabama,] Louisiana,** Wisconsin,jt Michigan,{
Mississippi,§§ and so on down to the last act of the kind
passed by Congress.

The service stipulated for by Congress, to be rendered by
every land-grant railroad in this country, is as large, as nec-
essary, as valuable as that to be rendered by the company
appellant. And yet, it will not be argued that all these
agencies are rendering this service as the prinecipal part of
their business, and rendering only an incidental service to
the public.

Congress has not interposed any claim of exemption on
behalf of the government of the character set up by the ap-
pellant.

Neither the title of the act nor the terms used in the act
have such reach or force.

The objects of the act, as declared in the eighteenth sec-
tion,|||| are twofold: first, to promote the public interest, &ec.;
and secondly, to secure to the government the use of the
road. One of these objects was evidently as prominent in
the mind of Congress as the other. The circumstances of
the company’s incorporation are matters of common knowl-
edge. Congress was moved to pass the original act by the
consideration, at the time greatly agitating the public mind,
that the Pacific States and Territories, by reason of their
separation from the other parts of the country, might follow
the example of the Southern States and seek to withdraw
from the Union. To bind those distant parts more closely to
the rest, by the bands of commerce, was the argument most
pressed upon Congress. Facility in the transportation of
the mails, troops, and stores of the government was rather
the incident to this broad and patriotic policy. So that

# 10 Stat. at Large, 9. 1 Id. 156. 1 TIb. 302.
3 111d. 9. | Ib. 16. q Ib. 18.
## Tb. 19. 4 Ib. 20. 11 Ib. 22.

2% Ib. 81. ||| Supra, pp. 7, 8.
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whether we regard the words of the acts or the circum-
stances of their passage, it is obvious that those services, on
account of which exemption from State taxation is here
claimed, must be considered incidental only.

There is nothing in this record to show that the taxes
here complained of will interfere with or impair the effi-
ciency of the railroad ecompany in performing the service
required of it by the acts. And if we look to the effect of
taxation generally, upon the services to be rendered, nothing
appears at all within the rule as laid down by Miller, J., in
the National Banl v. The Commonwealth.* Cougress gave the
corporation power to make contracts, which implies also the
power to make debts. A creditor could sue his demand
and recover judgment, and, by proper process, enforce it.
These duties and liabilities would be as much interfered
with by such judicial process as by sale for taxes; and the
supreme rights of the governnient may as reasonably be in-
terposed in one case as the other. Those rights, however,
find their protection in the fact that, whether the plopelty
remains in the corporation or passes to another, it is bound
to those duties and liabilities; that is to say, the purchaser
takes the property subject to them in both instances.

There is no need of words to show that this tax is upon
the property of the corporation and not upon its operations,
and that it is not a constituent element in the government,
but a third party made use of by it incidentally to render to
it a certain service.

A private ccrporation, organized for private trade and
private profit, rendering to the government a service inci-
dentally in the course of its private business, and not insep-
arably connected with the government operations; not a
constituent part of the machinery of the government, but
called in to discharge a duty for which it is compensated;
not claimed by Congress as an agency entitled to freedom
from State control; its efficiency to discharge its duty, not
impaired by the taxation complained of, and its property

* 9 Wallace, 353.
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only, and not its operations, subjected to taxes;—this com-
pany must submit, in common with all citizens and all cor-
porations, to those reasonable exactions which the State must
malke to support the government which gives protection and
value to its business and its property.

But this case has been substantially decided by this court.
In Osborne v. The United States Bank, it is emphatically said
that the circumstance that the bank was a Federal corpora-
tion was not important. The question, and the only ques-
tion, there treated as vital was, what was the nature of the
services required of it by the government ?

In the bank-tax cases of Van Allen v. The Assessor and Na-
tional Bank v. The Commonwealth, the distinction which we
seek to maintain between what interests of a Federal cor-
poration are taxable by a State and what non-taxable is
clearly taken.

In Thompson v. The Railroad Company,* the services,
duties, liabilities, relations of the company in question, were
all precisely the same as those of this plaintiff. They were
all imposed by these same acts we have been considering.
In the words of section nine, of the first:

“The Leavenworth, Pawnee, and Western Railroad Company
of Kansas, are hereby authorized to construct a railroad and
telegraph line . . . upon the same terms and conditions, in all
respects, as are provided in this act for the construction of the
Union Pacific Railroad.”

And yet those services, duties, liabilities, relations, grants,
and subsidies did not secure the exemption sought. It is
true that the opinion of the Chief Justice was confined to a
State corporation. DBut put the case of Osborne v. The Bank
of the United Slates with that case and the rule of this case is
directly established. The case of Thompson v. The Railroad
Company holds that a State corporation, rendering the same
services, subjectto the same duties and liabilities, sustaining
the same relations as this appellant, must pay its State taxes.
The case of Osborne v. The Bank of the United States holds

* 9 Wallace, 579.
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that a State corporation and a Federal corporation are on
precisely the same footing in these respects. The conclusion
covers this company.

And, after all, on plain principles, it must be so. Here is
a corporation running the whole length of Nebraska, four
handred and fifty miles, owning millions of property, con-
ducting an immense and profitable traffic. Every day it ap-
peals to the officers of the State for protection. Why should
it not eontribute to the State a due share and portion of what
is necessary to maintain the State’s power of protecting it ?

II. It is further objected that only eight miles of road is
in Lincoln County, and that there is no provision of law for
its authorities taxing what lies in the other sections. But
the Revised Statutes of Nebraska provide that ¢ all unorgan-
ized counties shall be attached to the nearest organized
county directly east of them, for election, judicial, and reve-
nue purposes.” This seems conclusive.

Reply : The adjudications in the bank tax cases cited by
the opposing counsel, or the reasoning upon which they rest,
do not in the least impair the scope or vigor of the prinei-
ples, and the authorities already cited by us, in their eflicient
protection from State taxation, of the means and agencies
created by the General government, in execution of its con-
stitutional powers. The cases mentioned simply hold that
it is competent for Congress, in its establishment and ar-
rangement of these means and agencies, to concede to the
States such measure and modes of taxation, as Congress deems
consistent with the safety and efficiency of these means and
agencies, of executing the powers of the General govern-
ment. This is taxation, not by predominance of State au-
thority, but by favor of Federal submission of the subject
to State taxation, upon motives of Federal policy. But this
concession is not a judicial question. The judicial conclusion
excludes the taxation of the States from the province of
Federal means and agencies, and requires the express assent
f’f Federal authority to support the State taxation, and fix
1ts measure and its modes. To make the measure or mode
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of State taxation, as allowable or excessive, a judicial ques-
tion, is flatly repugnant to the celebrated cases cited, and
subversive of thelr reasoning.*

The doctrine of this court, as declared in Thompson v.
Pacifie Railroad,t also much relied on by the opposing
counsel, that the adoption by Congress of the aid or
operation of corporations created by the States, in performing
services 1n counnection with the execution of the constitu-
tional power of the Federal government (in the absence of
all indication on the part of Congress that the State agencies
so employed should be exempted, in consequence of such
employment, from State taxation), does not exempt such
State corporations from State taxation, has no application
to the case of this Union Pacific Railroad Company, an in-
corporation of the General government confessedly, under
acts of Congress. That decision rests upon the distine-
tion between the case of the employment of the State corpora-
tion for a Federal service and the creation of a corporation
as a Federal means and agency, within the discretion of
Congress, for the execution of the constitutional powers of
the General government. The court held that, in case of
the employment of State corporations by Congress, it was
competent for Congress to “exempt, in its discretion, the
agencies employed in such services from any State taxation
which will really prevent or impede the performance of
them.”

The only question, therefore, raised and decided by the
court in this case was thus stated by the court:

“But can the right of this road to exemption from such taxa-
tion be maintained in the absence of any legislation of Congress
to that effect ?”’

The argument that the doctrine of the court in MeCulloch
v. Maryland exempted the Bank of the United States, with

* Bank of Commerce v. New York Oity, 2 Black, 620; Van Allen ». The
Assessors, 8 Wallace, 592 ; The Banks ». The Mayor, 7 1d. 16; National
Bank v. Commonwealth, 9 Id. 353,

+ 9 Wallace, 579.
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its branches, from taxation by the State of Maryland, al-
though no express exemption was found in the charter, and
that under that doctrine a Stale corporation, employed as an
agent of the operations of the General government, was
equally exempt, is thus disposed of by the court:*

“But it must be remembered that the Bank of the United
States was a corporation created by the United States; and, as an
agent of the constitutional forms of the government, was en-
dowed by the act of creation with all its faculties, powers, and
functions. It did not owe its existence or any of its qualities to
State legislation. And its exemption from taxation was put
upon this ground.”

And again :t

“The State tax, held to be repugnant to the Constitution,
was imposed directly upon an operation or an instrument of
the government. That such taxes cannot be imposed on the
operations of the government is a proposition which needs no
argument to support it. And the same reasoning will apply to
instruments of the government created by itself for public and
constitutional ends.”

And the doctrine of the court is thus expressed :

“But it will be safe to conclude, in general, in reference to per-
sons and State corporations employed in government service, that
when Congress has not interposed to protect their property
from taxation, such taxation is not obnoxious to that objection”
(i.e., to the objection that the State taxation is used “ to defeat
or hinder the operations of the National government.”)

The tax under consideration does not fall, as the counsel
opposed to us argue, within the limitation suggested by the
court, in MeCulloch v. Maryland, and incorporated in the
National Bank Act by Congress. The court say of the ex-
emption asserted, that—

“It does not extend to a tax paid by the real property of the
bank, in common with the other real property within the State,
norto a tax imposed on the interest which the citizens of Mary-

* Thompson v. Pacific Railroad, 9 Wallace, 589.
+ Ib. 590. 1 Ib. 591.
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land may hold in this institution in common with other property
of the same description throughout the State.”

The tax of the State of Nebraska is not laid upon the
shares of the Union Pacific Railroad Company held by eciti-
zens of that State, nor upon the real property of the com-
pany in common with the other real property within the
State. The tax is upon the universal possessions and re-
sources ‘of the compauny, as collected, combined, prepared,
and applied, within the State, in the operations ot the gov-
ernment services, for which this instrument was created
and endowed by Congress. This tax, then, in the final
proposition of the court, after the statement of the above
limitation, ¢“is a tax on the operation of an instrument em-
ployed by the government of the Union to carry its powers
into execution. Such a tax must be uncoustitutional.”’*

It is not necessary to suggest that the intimated liability
in MecCulloch v. Maryland, of the real estate of the bank to
the State taxation, could not by parity of reason be held to
expose the real estate of a railroad—the very corpus of its
structure for the operations of the government for which
the company was created and endowed—to State taxation.
The real estate of the bank is manifestly referred to as of
merely incidental, and not substantial, relation to the public
uses of the bank, for which it was created by Congress,

No intendment can be drawn from the absence of any ex-
press exclusion of State taxation by the act of Congress, that
the exposure of this company to State taxation was contem-
plated by Congress. The whole road, to which the act of
incorporation applies, was within the Territories of the
United States, and there was no State government whose
operation needed to be considered or provided against by
Congress. Manifestly, nothing could have been further
from the expectations of the capitalists who entered into the
enterprise proposed to them by the acts of Congress incor-
porating and endowing this company, than that their prop-
erty invested in this National road was to be rated and taxed

* McCulloch ». Maryland, 4 Wheaton, 436.
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to support the local government of the States that should
come into being along its route. They accepted the estab-
lished doctrines of this court as possessing, in the language
of Chase, C. J., ¢ the force of constitutional sanctions.”

M. Justice STRONG delivered the judgment of the court.

That the taxing power of a State is one of its attributes
of sovereignty; that it exists independently of the Consti-
tution of the United States, and underived from that instru-
ment; and that it may be exercised to an unlimited extent
upon all property, trades, business, and avocations existing
or carried on within the territorial boundaries of the State,
except so far as it has been surrendered to the Federal gov-
ernment, either expressly or by necessary implication, are
propositions that have often been asserted by this court.
And in thus acknowledging the extent of the power to tax
belonging to the States, we have declared that it is indis-
pensable to their continued existence. No one ever doubted
that before the adoption of the Coustitution of the United
States each of the States possessed uulimited power to tax,
either directly or indirectly, all persons and property within
their jurisdiction, alike by taxes on polls, or duties ou in-
ternal production, manufacture, or use, except so far as such
taxation was inconsistent with certain treaties which had
been made. And the Coustitution contains no express re-
striction of this power other than a prohibition to lay any
duty of tonnage, or any impost, or duty on imports or ex-
ports, except what may be absolutely necessary for execut-
ing the State’s inspection laws, As was said in Lane County
V. Oregon :* «In respect to property, business, and persons
within their respective limits, the power of taxation of the
States remained, and remains entire, notwithstanding the
Constitution. It is, indeed, a concurrent power (concurrent
with that of the General government), and in the case of a
tax upon the same subject by both governments, the claim
of the United States as the supreme authority must be pre-

* 7 Wallace, 77.
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ferred ; but with this qualification it is absolute. The ex-
tent to which it shall be exercised, the subjects upon which
it shall be exercised, and the mode in which it shall be ex-
ercised, are all equally within the discretion of the legisla-
tures to which the States commit the exercise of the power.
That discretion is restrained ounly by the will of the people
expressed in the State constitutions, or through elections,
and by the condition that it must not be so used as to burden
or embarrass the operations of the National government.
There is nothing in the Constitution which contemplates
or authorizes any direct abridgment of this power by Na-
tional legislation. To the extent just indicated it is as com-
plete in the States as the like power within the limits of the
Constitution is complete in Congress.” Such are the opin-
ions we have expressed heretofore, and we adhere to them
noOW.

There are, we admit, certain subjects of taxation which
are withdrawn from the power of the States, not by any
direct or express provision of the Federal Coustitution, but
by what may be regarded as its necessary implications.
They grow out of our complex system of government, and
out of the fact that the authority of the National govern-
ment is legitimately exercised within the States. While it
is true that government cannot exercise its power of taxation
g0 as to destroy the State governments, or embarrass their
lawful action, it is equally true that the States may not levy
taxes the direct effect of which shall be to hinder the exer-
cise of any powers which belong to the National govern-
ment. The Constitution contemplates that none of those
powers may be restrained by State legisiation. DBut it is
often a difficult question whether a tax imposed by a State
does in fact invade the domain of the General government,
or interfere with its operations to such an extent, or in such
a manner, as to render it unwarranted. It cannot be that
a State tax which remotely affects the efficient exercise of a
Federal power is for that reason alone inhibited by the Con-
stitution. To hold that would be to deny to the States all
power to tax persons or property. Kvery tax levied by a
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State withdraws from the reach of Federal taxation a por-
tion of the property from which it is taken, and to that ex-
tent diminishes the snbject upon which Federal taxes may
be laid. The States are, and they must ever be, coexistent
with the National government. Neither may destroy the
other. IIence the Federal Constitution must receive a prac-
tical construction. Its limitations and its implied prohibi-
tions must not be extended so far as.to destroy the necessary
powers of the States, or prevent their eflicient exercise.
These observations are directly applicable to the case be-
fore us. It is insisted on behalf of the plaintiffs that the
tax of which they complain has been laid upon an agent of
the General government constituted and organized as an
instrument to carry into effect the powers vested in that
government by the Constitution, and it is claimed that such
an agency is not subject to State taxation. That the Union
Pacific Railroad Company was created to subserve, in part
at leust, the lawful purposes of the National government;
that it was authorized to construct and maiutain a railroad
and telegraph line along the prescribed route, and that
grants were made to it, and privileges conferred upon it,
upon condition that it should at all times transmit dispatches
over its telegraph line, and transport mails, troops, and mu-
nitions of war, supplies and public stores, upon the railroad
for the government, whenever required to do so by any de-
partment thereof, and that the government should at all
times have the preference in the use of the same for all the
purposes aforesaid, must be conceded. Such are the plain
provisions of its charter. So it was provided that in case
of the refusal or failure of the company to redeem the bonds
advanced to it by the government, or any part of them,
when lawfully required by the Secretary of the Treasury,
the road, with all the rights, functions, immunities, and ap-
burtenances thereunto belonging, and also all lands granted
to the company by the United States which at the time of
thfe default should remain in the ownership of the compauy,
might be taken possession of by the Secretary of the Treas-
ury for the use and benefit of the United States. The char-
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ter also contains other provisions looking to a supervision
and control of the road and telegraph line, with the avowed
purpose of securing to the government the use and benefit
thereof for postal and military purposes. It is unnecessary
to mention these in detail. They all look to a purpose of
Congress to secure an agency competent and under obliga-
tion to perform certain offices for the General government.
Notwithstanding this, the railroad and the telegraph line
are neither in whole nor in part the property of the govern-
ment. The ownership is in the complainants, a private cor-
poration, though existing for the performance of public
duties. The government owns none of its stock, and though
it may appoint two of the directors, the right thus to ap-
point is plainly reserved for the sole purpose of enabling
the enforcement of the engagements which the company
assumed, the engagements to which we have already alluded.

Admnitting, then, fully, as we do, that the company is an
agent of the General government, designed to be employed,
and actually employed, in the legitimate service of the gov-
ernment, both military and postal, does it necessarily follow
that its property is exempt from State taxation?

In Thompson v. The Union Pacific Railway Company,* after
much consideration, we held that the property of that com-
pany was not exempt from State taxation, though their rail-
road was part of a system of roads constructed under the
direction and authority of the United States, and largely for
the uses and purposes of the General government. The
company, in that case, were agents of the government, pre-
cisely as these claimants are, to the same extent and for the
same purposes. Congress had made the same grants to
them, and attached to the grants the same conditions. They,
too, had received from Congress grants of land, and of bouds,
and of a right of way for the purpose of aiding in the cou-
struction of their railroad and telegraph line, but with the
condition that they should keep their railroad and telegraph
line in repair and use, and should at all times transmit dis-

* 9 Wallace, 579.
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patches over their telegraph line, and transport mails, troops,
and munitions of war, supplies and publie stores, upon their
railroad for the government, whenever required to do so by
any department thereof, and that the government should at
all times have the preference in the use thereof for the pur-
poses aforesaid. There is no difference which can be pointed
out between the nature, extent, or purposes of their agency
and those of the corporation complainants in the present
case. Yet, as we have said, a State tax upon the property
of the company, its road-bed, rolling-stock, and personalty
in general, was ruled by this court not to be in conflict with
the Federal Constitution. It may, therefore, be considered
as settled that no coustitutional implications prohibit a State
tax upon the property of an agent of the government merely
because it is the property of such an agent. A contrary
doctrine would greatly embarrass the States in the collee-
tion of their necessary revenue without any corresponding
advantage to the United States. A very large proportion
of the property within the States is employed in execution
of the powers of the government. It belongs to govern-
mental agents, and it is not only used, but it is necessary
for their agencies. United States mails, troops, and muni-
tions of war are carried upon almost every railroad. Tele-
graph lines are employed in the National service. So are
steamboats, horses, stage-coaches, foundries, ship-yards, and
multitudes of manufacturing establishments. They are the
property of natural persons, or of corporations, who are in-
struments or agents of the General government, and they
are the hands by which the objects of the government are
attained. Were they exempt from liability to contribute to
the revenue of the States it is manifest the State govern-
ments would be paralyzed. While it is of the utmost im-
portance that all the powers vested by the Constitution of
the United States in the General government should be pre-
served in full efficiency, and while recent events have called
for the most unembarrassed exercise of many of those
powers, it has never been decided that State taxation of
such property is impliedly prohibited.

VOL. XVIII. 3
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It is, however, insisted that the case of Thompson v. The
Union Pacific Railroad Company differs from the case we have
now in hand in the fact that it was incorporated by the Ter-
ritorial legislature and the legislature of the State of Kansas,
while these complainants were incorporated by Coungress.
We do not perceive that this presents any reason for the ap-
plication of a rule different from that which was applied in
the former case. It is true that, in the opinion delivered
by the Chief Justice, reference was made to the fact that
the defendants were a State corporation, and an argument
was attempted to be drawn from this to distinguish the case
from McCulloch v. The State of Maryland.* But when the
question is, as in the present case, whether the taxation of
property is taxation of meauns, instruments, or agencies by
which the United States carries out its powers, it is impos-
sible to see how it can be pertinent to inquire whence the
property originated, or from whom its present owners ob-
tained it. The United States have no more ownership of
the road authorized by Congress than they had in the road
authorized by Kansas, If the taxation of either is unlawtful,
it is because the States cannot obstruct the exercise of Na-
tional powers. As was said in Weston v. Charlesion,t they
cannot, by taxation or otherwise, “retard, impede, burden,
or in any manner control the operation of the constitutional
laws enacted by Congress to carry into execution the powers
vested in the General government.” The implied inhibition,
if any exists, is against such obstruction, and that must be
the same whether the corporation whose property is taxed
was created by Congress or by a State legislature.

Nothing, we think, in the past decisions of this court
is inconsistent with the opinions we now hold. MecCulloch
v. The State of Maryland and Osborn v. Bank of the United
Slatest are much relied upon by the appellants, but an ex-
amination of what was decided in those cases will reveal
that they are in full harmony with the doctrine that the
property of an agent of the General government may be

* 4 Wheaton, 316. + 2 Peters, 467. 1 9 Wheaton, 738.
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subjected to State taxation. In the former of those cases
the tax held unconstitutional was laid upon the notes of the
bank. The institution was prohibited from issuing notes at
all except upon stamped paper furnished by the State, and
to be paid for on delivery, the stamp upon each note being
proportioned to its denomination. The tax, therefore, was
not upon any property of the bank, but upon one of its ope-
rations, in fact, upon its right to exist as created. It was a
direct impediment in the way of a governmental operation
performed through the bank as an agent. It was a very
different thing, both in its nature and effect, from a tax on
the property of the bank. No wonder, then, that it was
held illegal. But even in that case the court carefully lim-
ited the effect of the decision. It does not extend, said the
Chief Justice, to a tax paid by the real property of the bank,
in common with the other real property in the State, nor to
a tax imposed on the interest which the citizens of Mary-
land may hold in the institation, in common with the other
property of the same description throughout the State. But
this is a tax on the operations of the bank, and is, conse-
quently, a tax on the operations of an instrument employed
by the government of the Union to carry its powers into ex-
ecution. Such a tax must be unconstitutional. Here is a
clear distinction made between a tax upon the property of
a government agent and a tax upon the operations of the
agent acting for the government.

In Osborn v. The Bank the tax held unconstitutional was
a tax upon the existence of the bank-—upon its right to
transact business within the State of Ohio. It was, as it
was intended to be, a direct impediment in the way of those
acts which Congress, for National purposes, had authorized
the bank to perform. For this reason the power of the
State to direct it was denied, but at the same time it was
declared by the court that the local property of the bank
might be taxed, and, as in Me Culloch v. Maryland, a differ-
énce was pointed out between a tax upon its property and
one upon its action. In noticing an alleged resemblance
between the bank and a government contractor, Chief Jus-
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tice Marshall said: *“ Can a contractor for supplying a mili-
tary post with provisions be restrained from making pur-
chases within a State, or from transporting the provisions to
the place at which the troops were stationed? Or could he
be fined or taxed for doing so? We have not heard these
questions answered in the affirmative. It is true the prop-
erty of the contractor may be taxed; and so may the local
property of the bank. But we do not admit that the act of
purchasing, or of conveying the articles purchased, can be
under State control.” This distinetion, so clearly drawn in
the earlier decistons, between a tax on the property ot a gov-
ernmental agent, and a tax upon the action of sach agent, or
upon his right to be, has ever since been recognized. All
State taxation which does not impair the agent’s efficiency
in the discharge of his duties to the government has been
sustained when challenged, and a tax upon his property
generally has not been regarded as beyond the power of a
State to impose. In National Bank v. The Commonweallh of
Kentucky,* when the right to tax National banks was under
consideration, it was asserted by us that the doctrine cannot
be maintained that banks, or other corporations or instrua-
mentalities of the government, are to be wholly withdrawn
from the operation of State legislation. Yet it was conceded
that the agencies of the Federal government are uncontrol-
lable by State legislation, so far as it may interfere with, or
impair their efficiency in performing the functions by which
they are designed to serve that government.

It is, therefore, manifest that exemption of Federal agen-
cles from State taxation is dependent, not upon the nature
of the agents, or upon the mode of their constitution, or
upon the fact that they are agents, but upon the effect of the
tax ; that is, upon the question whether the tax does in truth
deprive them of power to serve the government as they were
intended to serve it, or does hinder the efficient exercise of
their power. A tax upon their property has no such neces-
sary effect. It leaves them free to discharge the duties they

* 9 Wallace, 353,
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have undertaken to perform. A tax upon their operations
is a direct obstruction to the exercise of Federal powers.

In this case the tax is laid upon the property of the rail-
road company precisely as was the tax complained of in
Thompson v. Union Puacific. It is not imposed upon the fran-
chises or the right of the company to exist and perform the
functions for which it was brought into being. Nor is it
laid upon any act which the company has been authorized
to do. It is not the transmission of dispatches, nor the
transportation of United States mails, or troops, or munitions
of war that is taxed, but it is exclusively the real and per-
sonal property of the agent, taxed in common with all other
property in the State of a similar character. It is impossible
to maintain that this is an interference with the exercise of
any power belonging to the Geeneral government, and if it is
not, it is prohibited by no constitutional implication.

It remains only to notice one other position taken by the
complainants. It is that if the act of the State under which
the tax was laid be coustitutional in its application to their
property within Lincoln County, the property outside of
Lincoln County is not lawfully taxable by the authorities of
that county under the laws of the State. To this we are
unable to give our assent. By the statutes of Nebraska the
unorganized territory west of Lincoln County, and the un-
organized county of Cheyenne, are attached to the county of
Lincoln for judicial and revenue purposes. The authorities
of that county, therefore, were the proper authorities to levy
the tax upon the property thus placed under their charge
for revenue purposes.

The decree of the Circuit Court is affirmed.

Mr. Justice SWAYNE, concurring in the judgment: I
concur in the affirmance of the judgment in this case. I see
1o reason to doubt that it was the intention of Congress not
fo give the exemption claimed. The exercise of the power
may be waived. But I hold that the road is a National in-
Strumentality of such a character that Congress may inter-
Pose and protect it from State taxation whenever that body
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shall deem it proper to do so. For some of the leading au-
thorities in support of the principle involved in this view of
the subject I refer to the Chicago and Northwestern Railway v.
Fuller,* decided by this court a short time ago.

DECREE AFFIRMED.

Mr. Justice BRADLEY, with whom concurred Mr. Jus-
tice FIELD, dissenting.

One of the errors assigned to the decree of the court be-
low is: That the State of Nebraska has no power to subject
to taxation, for State purposes, the road-bed, rolling stock,
and other property necessary for the use and operation of
the complainants’ road; and whether the State has such
power is the controlling question in this cause. In my judg-
ment, no such power exists, and my opinion is based upon
the prineiples established in the cases of MeCulloch v. Mary-
land,t and Osborn v. The United States Bank.; Those princi-
ples, as summed up by Chief Justice Marshall himself, in
the later case of Weston v. The City of Charleston,§ were as
follows :

1. “That all subjects to which the sovereign power of a
State extends, are objects of taxation; but those over which
it does not extend are, upon the soundest principles, exempt
from taxation.”

2. “That the sovereignty of a State extends to everything
which exists by its own authority, or is introduced by its
permission ; but not to those means which are employed by
Congress to carry into execution powers conferred on that
body by the people of the United States.”

8. “ That the attempt to use the power of taxation on the
means employed by the government of the Union in pursu-
ance of the Coustitution, is itself an abuse, because it is
the usurpation of a power which the people of a single
State cannot give.”

4. «“That the States have no power by taxation, or other-
wise, to retard, impede, burden, or in any manner control

% 17 Wallace, 560. + 4 Wheaton, 316. § 9 Id. 788. 3 2 Peters, 466.
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the operation of the constitutional laws enacted by Con-
gress, to carry into execution the powers vested in the Gen-
eral government.”

If we needed an example to show that the application of
these principles extends to such a case as the present, we
could not frame one more to the purpose than that of the
United States Bank, in respect to which they were an-
nounced in the cases referred to. The parallel between it
and the Union Pacific Railroad is striking, and, for the pur-
poses of the question, complete. In the case of the bank a
corporation was created, with full banking powers. The capi-
tal stock was mostly subscribed by individuals, the govern-
ment reserving an interest of seven millions out of thirty-
five. Its affairs were managed by twenty-five directors, of
whom five were appointed by the President of the United
States, by and with the advice and consent of the Senate.
The powers of the directors were defined and restricted by
the charter. The Secretary of the Treasury was authorized,
from time to time, to call upon the bank for a statement of
its affairs, For the privileges and benefits conferred, the
bank was required to pay to the United States a bonus of
$1,500,000. The books of the bank were to be always open
to the inspection of a committee of either house of Con-
gress, appointed for that purpose. Penalties and forfeitures
were imposed for the breach of certain limitations and di-
rections; and, finally, the bills and notes of the bank were
to be receivable in payment of public dues; the public
moneys were to be deposited in the bank and its branches,
unless the Secretary of the Treasury should otherwise order;
and, on his requisition, the bank was to give the necessary
facilities for transferring the public funds from place to
place within the United States, and for distributing the same
in payment of the public creditors, without charging com-
missions or exchange.* Iere, then, was a corporation, con-
stituted mainly of puivate individuals, created by Congress,
established by its aid, regulated by its laws, amenable to its

* 8 Stat. at Large, 266.




40 RarLroap Company v. PENISTON. [Sup. Ct.

Opinion of Bradley and Field, JJ., dissenting.

committees and to the executive department, and subser-
vient to the uses and purposes of the government, in exe-
cuting and carrying out a_particular part of its constitutional
funections.

Now in all of these respects, except the single one of
ownership ot a portion of its capital stoek, the Union Pacific
Railroad presents a parallel case. The corporation is the
creature of Congress; it receives large aid from the General
government, both in donations and loans; the President ap-
points two of its directors; and all the operations of the
company in laying, coustructing, and working its railroad
and telegraph lines, as well as its rates of toll, are subject to
regulations imposed by its charter, and to such further regu-
lations as Congress may hereafter make. On failure to
i comply with the terms and conditions of the charter, or to
|! keep the road in repair and use, Congress may assume the
il control and management thereof, and devote the income to
“ the use of the United States. Annual reports are to be
made to the Secretary of the Treasury. The loan of the
i1||! United States to the company, amounting to many millions,
ii is a lien on all the property, and on failure to redeem it, the
!‘ Secretary of the Treasury is authorized to take possession
h of the road, with all its rights, functions, immunities, and
|‘ appurtenances, for the use and benefit of the United States;
|
l

and, finally, all the grants made to the company are de-
I clared to be upon the condition that, besides paying the
1 government bonds advanced, the company shall keep the
| railroad and telegraph lines in repair and use, and shall at
all times trausmit dispatches and transport mails, troops,
il and munitions of war, supplies and public stores for the
i government, whenever required to do so by any department
.ﬂ thereof’; and that the government shall have the preference
| at rates not to exceed those charged to private parties, and
| payable by being applied to the payment of the bonds afore-
i said; and in addition to all this control of Congress, and
"1 the obligations and liabilities of the company, Congress re-
| serves the right to add to, alter, amend, or repeal the charter.
i In these provisions we see the same close connection be-
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tween the government and the corporation, the same control
reserved by the former, the same or an equal interest in the
scheme, and a like creation of maans for carrying into exe-
cution the powers conferred upon Congress. In the one
case, the object was to facilitate the financial transactions of
the government, aud the bank was used as a means to that
end; in the other, the object is to establish a National post-
road for the mails, and a telegraph line for the transmission
of intelligence, and to facilitate government transportation
of every kind between the East and the West, as well as
to promote and regulate the commerce between those sec-
tions; and the railroad company is used as a means to these
ends.

It seems to me that unless we are prepared to overrule
the decisions referred to, we must apply the same law to this
case which was applied to the United States Bank. 1 trust
we are not prepared to overrule those decisions. Whilst no
one disputes the general power of taxation in the States,
which is so elaborately set forth in the opinion of the ma-
jority, it must be conceded that there are limits to that
power. The States cannot tax the powers, the operations,
or the property of the United States, nor the means which
it employs to carry its powers into execution, The govern-
ment of the United States, within the scope of its powers, is
supreme, and cannot be interfered with or impeded in their
exercise.

The case differs toto celo from that wherein the govern-
ment enters into a contract with an individual or corporation
to perform services necessary for carrying on the functions
of government—as for carrying the mails, or troops, or sup-
plies, or for building ships or works for government use.
In those cases the government has no further concern with
the contractor than in his contract and its execution. Tt has
no concern with his property or his faculties independent of
that. How much he may be taxed by, or what duties he
may be obliged to perform towards, his State is of no con-
sequence to the government, so long as his contract and
its execution are not interfered with. In that case the con-
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tract is the means employed for carrying into execution the
powers of the government, and the contract alone, and not
the contractor, is exempt from taxation or other interference
by the State government.

But where the General government creates a corporation
as a means of carrying out a national object, that corpora-
tion and its powers, property, and faculties, employed in
accomplishing the service, are the instrumentalities by which
the government effects its objects. IMence the corporation
is not taxable by State authority. And it matters not that
private individuals are interested for their private gain in
the stock of the corporation. Such individual interest may
be taxable by itself, but the corporation and its property
and operations cannot be, without interfering with the agen-
cies used by the government for the accomplishment of its
objects.

This distinction between private corporations performing
services for the government and public corporations created
by the government for the purpose of earrying on its opera-
tions, and the consequences resulting therefrom, are forcibly
drawn by Chief Justice Marshall in Osborn v. The United
States Bank. e says:

«The foundation of the argument in favor of the right to
tax the bank is laid in the supposed character of that insti-
tution, The argument supposes the corporation to have
been originated for the management of an individual con-
cern, to be founded upon contract between individuals, hav-
ing private trade and private protit for its great end and
principal object. If these premises were true, the conclusion
drawn from them would be inevitable. This mere private
corporation, engaged in its own business, with its own views,
would certainly be subject to the taxing power of the State,
as any individual would be; and the casual circumstance of
its being employed by the government in the transaction of
its fiscal affairs would no more exempt its private business
from the operation of that power than it would exempt the
private business of any individual employed in the same
manner. But the premises are not true. The bank is not
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considered as a private corporation, whose principal object
is individual trade and individual profit, but as a public cor-
poration, created for public and national purposes. That
the mere business of banking is, in its own nature, a private
business, aud may be carried on by individuals or com-
panies, having no political connection with the government,
1s admitted ; but the bank is not such an individual or com-
pany. It was not created for its own sake, or for private
purposes. It has never been supposed that Congress could
create such a corporation. The whole opinion of the court
in MeCulloch v. Maryland is founded on and sustained by
the idea that the bank is an instrument which is necessary
and proper for carrying into effect the powers vested in the
government of the United States. It is not an instrument
which the government found ready made, and has supposed
to be adapted to its purposes, but one which was created in
the form in which it now appears for national purposes only.
It is, undoubtedly, capable of transacting private as well as
public business. While it is the great instrument by which
the fiscal operations of the government are effected, it is
also trading with individuals for its own advantage. The
appellants endeavor to distinguish between this trade and
its agency for the public, between its banking operations and
those gnalities which it possesses in common with every
corporation, such as individuality, immortality,” &e.

The suggestion of Chief Justice Marshall in the above
quotation, that Congress cannot create any corporations ex-
cept for public and national purposes, is worthy of particular
notice. The inference is obvious, that any corporation right-
fully created by Congress, being necessarily public and na-
tional in its object, is beyond the reach of State taxation.
That suggestion, it is true, was made in reference to a cor-
poration established for business purposes within the States
of the Union. And in such a case, it is evident that the
proposition must be true, namely, that Congress cannot cre-
ate a corporation except for a public aud national purpose.
Butin a Territory of the United States, Congress is supreme,
and is the fountain of local as well as public and national
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law. It usually exercises its municipal powers over such
Territories by the agency of Territorial governments. But
it is not obliged to do this. It might exercise them directly,
for the greater power includes the less. As the source of
municipal legislation in the Territory of Nebraska, there-
fore, Congress undoubtedly could have established local and
private corporations for manufacturing, mining, financial,
and other business purposes, the same as it has been accus-
tomed to do in reference to the District of Columbia, prior
to the recent establishment of a legislature therein. Now,
any such private and local corporations created by Congress
in a Territory, would cease to be United States corporations
when such Territory became a State. They would then be-
come subject to State control by reason of not possessing a
national character. A quo warranto from the State courts
could be issued for the repeal of their charters in case of
forfeiture for misfeasance or non-feasance. The admission
of a Territory as a State would be a virtnal assignment by
Congress of all control over such institutions to the State as
the proper successor in the municipal sovereignty. But this
would not be the case with regard to corporations of a public
and national character, such as Congress could have created
if the Territory had been a State at the time. They will
remain United States corporations, subject to Congressional,
and not to State control.

The Union Pacific Railroad was aunthorized to be con-
structed entirely in Territories then belonging to the United
States. But the work was public and national in its charac-
ter, and the corporation was a public and national corpora-
tion, as much so as would be a company created by Congress
to construct a railroad from New Orleans to New York,
through the old or long-admitted States. The circamstance,
therefore, that the road was originally authorized in the
United States territory, does not detract from the importance
of Chief Justice Marshall’s suggestion in its bearing upon
the case in hand. The very fact that the charter of the com-
pany can stand at all as a Congressional instead of a State
charter, which has not been seriously questioned, is proof
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of its national character; for without such national character
it would cease to be subject to national control.

That Congress has the power under the Federal Constitu-
tion to create and establish such a corporation for such pur-
poses of a national character was demonstrated by the un-
answerable argument of Mr. Hamilton on the creation of
the first National bank, and was set at rest by the equally
unanswerable argument of Chief Justice Marshall in the
case of McCulloch v. Maryland.

“ Although among the enumerated powers of govern-
ment,” says the Chief Justice,* “we do not find the word
‘bank’ or ‘incorporation,” we find the great powers to levy
and collect taxes, to borrow money, to regulate commerce,
to declare and conduect war, and to raise and support armies
and navies. The sword and the purse, all the external rela-
tions, and no inconsiderable portion of the industry of the
nation, are intrusted to its government. It can never be
pretended that these vast powers draw after them others of
inferior importance merely because they are inferior. Such
an idea can never be advanced. DBut it may with great rea-
son be contended that a government intrusted with such
ample powers, on the due execution of which the happiness
and prosperity of the nation so vitally depends, must also be
intrusted with ample means for their execution. The power
being given, it is the interest of the nation to facilitate its
execution, . . . Throughout this vast republic, from the St.
Croix to the Gulf of Mexico, from the Atlantic to the Pacific,
revenue 18 to be collected and expended, armies are to be
marched and supported. The exigencies of the nation may
require that the treasure raised in the North should be trans-
ferred to the South, that raised in the East conveyed to the
West, or that this order should be reversed. Is that con-
struction of the Constitution to be preferred which would
render these operations difficult, hazardous, and expensive?
-+ . The government which has the right to do an act, and
has imposed on it the duty of performing that act, must, ac-

* 4 Wheaton, 407.
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cording to the dictates of reason, be allowed to select the
means; and those who contend that it may not select any
appropriate means, that one particular mode of effecting the
object is excepted, take upon themselves the burden of estab-
lishing that exception. . . . The power of creating a corpo-
ration, though appertaining to sovereignty, is not, like the
power of making war, or levying taxes, or of regulating
commerce, a great substantive and independent power,
which cannot be implied as incidental to other powers, or
used as a means of executing them. It is never the end for
which other powers are exercised, but a means by which
other objects are accomplished. No contributions are made
to charity for the sake of an incorporation, but a corporation
is created to administer the charity ; no seminary of learning
is instituted in order to be incorporated, but the corporate
character is conferred to subserve the purposes of education.
No city was ever built with the sole object of being incorpo-
rated, but is incorporated as affording the best means of
being well governed. The power of creating a corporation
is never used for its own sake, but for the purpose of effect-
ing something else. No sufficient reason is, therefore, per-
ceived why it may not pass as incidental to those powers
which are expressly given, if it be a direct mode of exe-
cuting them.”

Now, I think it caunot be doubted at the present day,
whatever may have been contended in former times, that
the creation of national roads and other means of communi-
cation between the States, is within the power of Congress
in carrying out the powers of regulating commerce between
the States, establishing postoffices and postroads, and in
providing for the national defence and for military opera-
tions in time of war. And no one will contend that, if the
creation of a corporation is a suitable agency and means of
carrying on the financial operations of the government, the
creation of a corporation is equally apposite as an agency
and means of carrying out the objects above mentioned.
This has been so forcibly stated by one of the justices of
this court, in the case of The Clinton Bridge, decided in the
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Eighth Circuit, in October, 1867,* that I shall not further
enlarge upon the point.

The Union Pacific Railroad Company, therefore, being a
United States corporation created for national objects and
purposes, and deriving its existence, its powers, its duties,
its liabilities, from the United States alone; being responsible
to the United States, now as formerly, for a whole conge-
ries of duties and observances; being subjected to the for-
feiture of its corporate franchises, powers, and property to
the United States, and not to any individual State; being
charged with important duties connected with the very
functions of the government: every consideration adduced
in the cases of MecCulloch v. Maryland, and Osborn v. The
Bank, would seem to require that it should be exempt not
only from State taxation, but from State control and in-
terference, except so far as relates to the preservation of
the peace, and the performance of its obligations and con-
tracts. In reference to these and to the ordinary police
regulations imposed for sanitary purposes and the preserva-
tion of good order, of course, it is amenable to State and
local laws.

As an instrument of national commerce as well as govern-
ment operations, it has been regulated by Congress. Can it
be further regulated by State legislation? Can the State
alter its route, its gauge, its connections, its fares, its fran-
chises, or any part of its charter? Can the State step in be-
tween it and the superior power or sovereignty to which it
is responsible ?  Such an hypothesis, it seems to me, is in-
admissible and repugnant to the necessary relations arising
and existing in the case. Such an hypothesis wounld greatly
derogate from and render almost useless and ineffective that
hitherto unexecuted power of Congress to regulate com-
merce by land, among the séveral States. If it be declared
In advance that no agency of such commerce, which Con-
gress may hereafter establish, can be freed from local impo-
sitions, taxation, and tolls, the hopes of future free and un-

* 1 Woolworth, 150.
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restricted intercourse between all parts of this great country
will be greatly discouraged and repressed.

These considerations show how totally different this case
is from that of Thompson v. The Kansas Pacific Railroad Com-
pany. That was a State corporation, deriving its origin
from State laws, and subject to State regulation and respon-
sibilities. It would be subversive of all our ideas of the nec-
essary independence of the National and State governments,
acting in their respective spheres, for the General govern-
ment to take the management, control, and regulation of
State corporations out of the hands of the State to which
they owe their existence, without its consent, or to attempt
to exonerate them from the performance of any duties, or
the payment of any taxes or contributions, to which their
position, as creatures of State legislation, renders them liable.

But, it may be asked, if the States cannot tax a United
States corporation ereated for public and national purposes,
on what principle can the General government tax local cor-
porations created by the State governments for local and
State purposes? If the States cannot tax a National bank,
how can the United States tax a State bank? The answer
is very manifest, and is stated by Chief Justice Marshall in
Me Culloch v. Maryland.* < The government of the Union,
though limited iv its powers, is supreme within its sphere
of action. This would seem to result necessarily from its
nature. Itis the government of all; its powers are delegated
by all; it represents all, and acts for all. Though any one
State may be willing to control its operations, no State is
willing to allow others to control them.” Again: “It has
also been insisted that, as the power of taxation in the Gen-
eral and State governments is acknowledged to be concux-
rent, every argument which would sustain the right of the
General government to tax banks chartered by the States,
will equally sustain the right of the States to tax banks char-
tered by the General government. But the two cases are
not on the same reason. The people of all the States have

* 4 Wheaton, 405.
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created the General government, and have conferred upon
it the general power of .taxation. The people of all the
States, and the States themselves, are represented in Con-
gress, and, by their representatives, exercise this power.
When they tax the chartered institutions of the States, they
tax their constituents; and these taxes must be uniform.
But when a State taxes the operations of the government of
the United States, it acts upon institutions created, not by
their own constituents, but by the people over whom they
claim no control. It acts upon the measures of a govern-
ment created by others as well as themselves, for the benefit
of others in common with themselves, The difference is
that which always exists, and always must exist, between
the action of the whole on a part, and the action of a part
on the whole—between the laws of a government declared
to be supreme, and those of a government which, when in
opposition to those Jaws, is not supreme.”

But it is contended that the laying of a tax on the road-
bed of the company is nothing more than laying a tax on
ordinary real estate, which was conceded might be done in
the case of the United States Bank, in reference to its bank-
ing-house or other lands taken for claims due in the course
of its business. This is a plausible snggestion, but in my
apprehension, not a sound one. In ascertaining what is
essential in every case, respect must always be had to the
subject-matter. The State of Maryland undertook to tax
the circulation of the United States branch bank established
in that State by requiring stamps to be affixed thereto; the
State of Ohio imposed a general tax of $50,000 upon the
branch established therein. These taxes were declared un-
constitutional and void. They impeded the operations of
the bauk as a financial agent. Real estate was not a neces-
sary appurtenant to the exercise of the functions of the bank.
It might hire rooms for its office, or it might purchase or
erect a building.

But the primary object of a railroad company is commerce
and transportation, In its case, a railroad track is just as
essential to its operations as the use of a currency, or the
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issue or purchase of bills of exchange is to the operations
of a bank. To tax the road is to tax the very instrumentality
which Congress desired to establish, and to operate which
it created the corporation.

Besides, all that a railroad company possesses in reference
to its road-bed is the right of way, and the right to use the
land for the purpose of way. This is a franchise conferred
by the government, and inseparately connected with the
other franchises which enable it to perform the duties for
the performance of which it was created. Any estate in the
land—the soil—the underlying earth—Dbeyond this, belongs
to the original proprietor; and that proprietor in the present
case is the government itself. So that, look at it what way
we will, there is no room for the taxing power of the State.
The estate in the soil cannot be taxed, for that remains in
the United States; the franchise of right of way and ma-
terials of track cannot be taxed, because they are essentially
connected with and form a part of the powers, faculties, and
capital by which the national purposes of the organization
are accomplished.

It the road-bed may be taxed, it may be seized and sold
for non-payment of taxes—seized and sold in parts and par-
cels, separated by county or State lines—and thus the whole
purpose of Congress in creating the corporation and estab-
lishing the line may be subverted and destroyed.

In my judgment, the tax laid in this case was an uncon-
stitutional interference with the instrumentalities created by
the National government in carrying out the objects and
powers conferred upon it by the Constitution.

Mr. Justice HUNT: I dissent from the opinion of the
court.
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THE SAPPHIRE.

1. The rule in admiralty that where both vessels are in fault the sums repre-
senting the damage sustained by each must be added together and the
aggregate divided between the two, is of course applicable only where
it appears that both vessels have been injured.

2. And although a cross-libel may not always be necessary in such case, in
order to enable the owners of the vessel libelled to set off or recoup the
damages sustained by such vessel if both it and the other vessel be found
in fault, yet if it be meant to set off or recoup such damages, it ought
to appear 1n some way that the libelled vessel was injured, and if such
injury is not alleged by a cross-libel, it may well be questioned whether
it ought not to appear in the answer.

3. At all events where, in neither the District nor in the Circuit Court, the
libellee has set up an allegation that there were other damages sustained
than those which the libellant alleged had been sustained by his vessel,
the libellee cannot make a claim in this court for damages which he
alleges here, for the first time, have been sustained also by him,

4. Accordingly, where a decree in the Circuit Court which, assuming that
the fault in a collision case was with the libelled vessel alone, gave
$15,000 damages to the libellant, was reversed in this court, which held
‘“that both vessels were in fault, and that the damages ought to be
equally divided;”” and remanded the case with a mandate, directing
that a decree should be entered “in conformity with this opinion,”
held, there having been no allegation in any pleadings, nor any proofs
that the libelled vessel had sustained injury, that a decree was rightly
entered against her for $7500.

5. The libellant, in such a case, keld entitled to his costs in the District and
Circuit Court as given originally in those courts; deducting from them
the costs of the appellant on reversal; the matter of costs in admiralty
being wholly under the control of the court giving them.

ArpeaL from the Cireunit Court for the District of Cali-
fornia. :

In December, 1867, in the District Court of California,
the Emperor of the French, Napoleon II, filed a libel in the
admiralty against the ship Sapphire, averring that shortly
before, a collision had oceurred between the Euryale, a ves-
sel belonging to the French government, and the Sapphire,
by which the former was damaged to the extent of $15,000;
that the collision was occasioned wholly by the negligence
and inattention, and want of proper care and skill on the
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part of the ship Sapphire, her master and crew, and not
from any fault, omission, or neglect on the part of the
Euryale, her master and crew.

The owners of the Sapphire in their answer, admitting
the collision, denied that it had been caused by the fault of
those on board the Sapphire; and averred that the Sapphire
had her full complement of men and officers on board, was
fully and properly manned and equipped, that the officers
and crew, before and at the time of the collision, were on
deck ready to adopt and use any and all measures to pre-
vent any danger or accident happening to her; and they
averred that on the contrary the Euryale ran into and collided
with the Sapphire, without any fault or negligence on the part
of the officers, or any of them, or the crew, or any of them,
of the Sapphire; that whatever damage’ was done to the
Euryale or the Sapphire, was occasioned solely and exelu-
vsiely by reason of the faull and negligence of the officers of the
Euaryale. Wherefore they prayed that the conrt would pro-
nounce against the libel and condemn the libellant in costs,
and otherwise law and justice administer in the premises.

No cross-libel was filed, and as the reader will have observed

_ the answer put in, though denying the alleged fault of the

Sapphire, and averring that whatever damage was done was
due solely to the fault and negligence of the libellant’s vessel,
made no averment that any injury had been sustained by
the Sapphire.

Upon the pleadings, as thus mentioned, the case went to
trial, and decree was that the libellant recover the amount
of his damages sustained by him in consequence of the col-
lision described in his libel. A commissioner was then
appointed to ascertain and compute the amount of the dan-
ages due to the libellant, and to make report to the court.
Subsequently that commissioner reported the amount of
those damages to be $16,474, whereupon the court decreed
that the claimants and owners of the Sapphire pay to the
libellant the sum of $15,000, a part of the sum thus reported
and the amount claimed in the libel.

This decree was affirmed in the Circuit Court, and the
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case being brought here for review this court was of the
opinion that “both parties were in fault, and that the dam-
ages ought to be equally divided between them ; and sent down
a mandate directing that a deeree should be entered “in
conformity with this opinion.”*

- The Circuit Court thereupon reversed its prior decision,
and decreed that the libellant recover agaiust the Sapphire
and her claimants the sum of $7500, the same being one-
half of the damages deereed by this court in favor of the
libellant and against the claimauvts. It further decreed that
the libellant recover against the ship the costs in the Dis-
trict Court taxed at $115.50, together with his costs in the
Circuit Court taxed at $299.70, amounting in all to $415.20,
less the sum of §137.43, costs of the claimants expended in
the prosecution of their appeal to the Supreme Court of the
United States. From this decree the owners of the Sap-
phire again appealed to this court, alleging that this last
decree also of the Cireuit Court was erroneous, and did not
conform to the mandate—

Flirst, Tn that it decreed in favor of the libellant for $7500,
being one-half of $15,000, the sum previously awarded to
the libellant, by the Circuit Court, as and for damage sus-
tained by the libellant as owuer of the Euryale, without
taking into cousideration the damage sustained by the Sap-
phire.

Second. In that the Circuit Court did not ascertain the
amount of damage which had been sustained by the Sap-
phire, without which ascertainment the court could not
divide the damages sustained by the two vessels equally be-
tween them.

Third. In that it allowed the libellant his costs in the Dis-
trict and in the Cireunit Conrts, to which he was not entitled.

Fourth. In that it did not enter a decree in favor of the
claimants for $187.43, the costs allowed them by the Su-

preme Court, and in deducting this amount from the costs
allowed the libellant.

* 11 Wallace, 164.
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Mr. C. B. Goodrich, for the appellants:

1. The Supreme Court did not direct the Circuit Court to
enter a decree in favor of the libellant for the sum of $7500,
nor for any other specified sum. The mandate and the
opinion of the Supreme Court settled that the libellant was
not entitled to recover upon the case stated in the libel, which
was based upon the supposed exclusive fault and wrong of the
claimants; it decided that both parties were in fault, and
remanded the suit to the Circuit Court with directions to
proceed and dispose of the same upon the principles appli-
cable to such case.

Now in a cause of colhslou between two vessels resulting
from the fault of both paltles the damages sustained by
each of the vessels are to be ascertained, and the entire
aggregate sum divided between them. This is the well-set-
tled law of the admiralty which has been recognized and
established by this court.*

It appears by the pleadings in this case that distinct issues
were presented, each vessel charging the other as solely and
exclusively in the wrong; and each asking the court to ad-
minister law and justice in the premises. This invited an
investigation into the whole case. But neither in the Dis-
trict Court, nor in the Cirenit Court had the claimants an
opportunity to show the nature, extent, or amount of dam-
age sustained by the Sapphire, because of the interlocutory
decree of the District Court holding the claimants alone as
in the wrong, which was carried into the final decree, and
a decree subsequently affirmed by the Circuit Court. It
follows that upon a reversal of the decree of the Circuit
Court and a remand of the cause, the claimants had a right
to show the nature, extent, and amount of their damage
under the pleadings as they now stand, and if' necessary to
protect themselves they were at liberty in the court below
to specify more particularly their damage or to file an
amended or supplementary answer stating the amount and

* The Gray Eagle, 9 Wallace, 505; The Mabey, 10 Td. 420; The Sap-
phire, 11 Id. 171; The Maria Martin, 12 Id. 81; The Ariadne, 13 1d. 475.
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character of the damages sustained by the Sapphire in the
collision.

2. In a case of collision, in which both parties are in fault,
each party pays his own costs.* In the case at bar, the
original decree was reversed, and the cause after the man-
date required the court below to act upon a new state of
facts; so that the question of costs arises subsequent to the
mandate.

3. The claimants were entitled to the costs awarded them
on their appeal to the Supreme Court, because they were
compelled to appeal to protect their rights; these costs
stand upon grounds distinet from those applicable to the
costs of the parties in the District and Circuit Courts. The
Circuit Court should have entered judgment therefor, in-
stead of deducting the amount from the costs allowed to the
libellant. !

4. Finally, we submit that the Circuit judge mistook the
import and requirements of the mandate and opinion to
which it refers, and that the decree of the Circuit Court
should be reversed, and the cause remanded with directions
to ascertain the nature, extent, and amount of the damages
sustained by the Sapphire, and thereupon to render such
Judgment as will carry the mandate into effect.

Mr. Caleb Cushing, contra.

Mr. Justice STRONG delivered the opinion of the court.

The question now presented is whether the new decree
which the Circuit Court has made conforms to our mandate.
Our mandate was not an order to take further proceedings
in the case, in conformity with the opinion of this court (as
was directed in The Schooner Catharinet), or to adjust the loss
upon the principles stated in our opinion (as was directed in
'Cuskz'ng et al. v. Owners of the Skip John Frazer et al.),} but
1t was specially to enter a decree in conformity with the

* The Monarch, 1 William Robinson, 21. + 17 Howard, 170.
1 21Td. 184; see also Rogers v. Steamer St. Charles, 19 Id. 108.
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opinion of this court. Of what damages did we order an
equal division? There were no others asserted or claimed
than those sustained by the libellant. We do not say that
a cross-libel is always necessary in a case of collision in
order to enable claimants of an offending vessel to set off
or recoup the damages sustained by such vessels, if both
be found in fault. It may, however, well be questioned
whether it ought not to appear in the answer that there
were such damages. It is undoubtedly the rule in admiralty
that where both vessels are in fault the sums representing
the damage sustained by each must be added together and
the aggregate divided between the two. This is in effect
deducting the lesser from the greater and dividing the re-
mainder. But this rule is applicable only where it appears
that both vessels have been injured. If one in fault has
sustained noinjury, it is liable for half the damages sustained
by the other, though that other was also in fault. And, so
far as the pleadings show, that is the case now in hand.
But, without deciding that the claimants of the Sapphire
were not at liberty to show that their ship was damaged by
the collision, and to set off those damages against the dam-
ages of the libellant, it must still, we think, be held they
have waived any such claim. If our mandate was not a
direction to enter a decree for one-half the damages of the
libellant, if its meaning was that a decree should be made
dividing the aggregate of loss sustained by both vessels,
which may be conceded, it was the duty of the respondents
to assert and to show that the Sapphire had been injured.
This they made no attempt to do. When the cause went
down they neither asked to amend their pleadings, nor to
offer further proofs, nor to have a new reference to a com-
missioner. So far as the record shows, they set up no claim,
even then, or at any time before the final decree, that there
were any other damages than those which the libellant bad
sustained. Itis not competent for them to make such a
claim first in this court. We canuot say, therefore, the
court below did not decree in accordance with our mandate.

The appellants further complain that it was erroneous to
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allow the libellant his costs in the District and Cireuit Courts,
deducting therefrom the costs allowed them by this court,
i. e., the costs of the reversal of the former decrec. We do
not perceive, however, in this any such error as requires our
interposition. Costs in admiralty are entirely under the
control of the court. They are sometimes, from equitable
considerations, aenied to the party who recovers his de-
mand, and they are sometimes given to a libellant who fails
to recover anything, when he was misled to commence the
suit by the act of the other party.* Doubtless they gener-
ally follow the decree, but circumstances of equity, of hard-
ship, of oppression, or of negligence induce the court to
depart from that rule in a great variety of cases.t¥ In the
present case, the costs allowed to the libellant were incurred
by him in his effort to recover what has been proved to be
a just demand, and a denial of them, under the circum-
stances of the case, would, we think, be inequitable.

DECREE AFFIRMED.

WEBER v. THE Boarp oF HHarRBoR COMMISSIONERS.

1. Upon the admission of California into the Union upon equal footing with
the original States, absolute property in, and dominion and sovereignty
over, all soils under the tidewaters within her limits passed to the State,
with the consequent right to dispose of the title to any part of said soils
in such manner as she might deem proper, subject only to the para-
mount right of navigation over the waters, so far as such navigation
might be required by the necessities of commerce with foreign nations
or among the several States, the regulation of which was vested in the
General government.

2. The legislature of California, on the 26th of March, 1851, at its first ses-
sion after the admission of the State into the Union, passed an act grant-
Ing to the city of San Franciseo for the term of ninety-nine years the
use and occupation of portions of the lands covered by the tidewaters
of the bay of San Fraucisco in front of the city, lying within a certain
designated line, described according to a map of the city on record in
the recorder’s office of the county, and declared that the line thus desig-

* Benedict’s Adwiralty, 3 549. T 1d. § 549.
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nated should ¢ be and remain a permanent water front’” of the city. It
also provided that the authorities of the city should keep the space be-
yond the line, to the distance of five hundred yards, ““clear and free
from all obstructions whatsoever;** and reserved to the State the right
to regulate the construction of wharves and other improvements, so that
they should not interfere with the shipping and commercial interests of
the bay and harbor. A subsequent act of the legislature, passed on the
1st of May, 1851, authorized the city of San Francisco to construct
wharves at the end of all the streets commencing with the bay, the
wharves to be made by extending the streets into the bay for a distance
not exceeding two hundred yards beyond the line established as the per-
manent water front of the city; and provided that the space between
the wharves, when extended, should remain free from obstructions and
be used as publie slips for the accommodation and benefit of the general
commerce of the city and State. After the passage of these acts the
predecessors of the complainant acquired the title of the city, under the
grant of the State abovementioned, to lots lying along the line of the
said water front, and erected a wharf in front of the lots into the bay :

Held :

1st. That the complainant took whatever interest he obtained, in subordi-
nation to the control by the city over the space immediately beyond the
line of the water front, and the right of the State to regulate the con-
struction of wharves and other improvements; and that he was not a
riparian proprietor, having a right to wharf out into the bay.

2d. That the crection of the wharf was an interference with the rightful
control of the city over the space occupied by it, and an encroachment
upon the soil of the State which she could remove at pleasure. Having
the power of removal, the State could, without regard to the existence
of the wharf, authorize improvements in the harbor, by the construction
of which the use of the wharf would necessarily be destroyed.

8. The statute of limitations of California declares that the people of the
State will not sue any person for or in respect of any real property, or
the issues or profits thereof, by reason of the right or title of the people
to the same, unless—

1st. Such right or title shall have accrued within ten years before any
action or other proceeding for the same shall be commenced ; or unless,

2d. The people, or those from whom they claim, shall have received the
rents or profits of such real property, or some part thereof, within the
space of ten years:

4. The predecessors of the complainant in 1854 erected a wharf, project-
ing it into the bay of San Francisco, and in 1867 obstiructions to its
use were made, for which the present suit was brought, the complainant
contending among other things that he had acquired a title to the wharf
by operation of the above statute. Before ten years had elapsed after
the erection of the wharf the legislature passed an act creating a board
of harbor commissioners, and directing them to take possession of and
hold the water front to the distance of six hundred feet from the estab-
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lished front line abovementioned, with the improvements, rights, privi-
leges, franchises, easements, and appurtenances, and to institute suits
for the recovery of wharves and the removal of obstructions to the har-
bor, and generally to hold the property for the construction of wharves,
landings, and other improvements intended for the safety and con-
venience of shipping. Held :

1st. That the words in the statute of limitations, ¢ shall have accrued,’” are
used in the sense of ‘ shall have existed.”

2d. That the act creating the board of harbor commissioners rebutted any
presumption against the title of the State from the lapse of time, and
prevented the complainant from acquiring that title by operation of the
statute of limitations.

ArpraL from the Circuit Court for the Distriet of Cali-
fornia; in which court one Weber filed a bill against the
board of State harbor commissioners of California, to make
them abate and remove certain erections made by them on
the water front of San Franeisco, which he alleged interfered
with a wharf rightfully put there by him. The case was
thus:

The State of California was admitted into the Union on
the 9th of September, 1850. At the first session of its legis-
lature afterwards, namely, on the 26th of March, 1851, an
act was passed entitled “ An act to provide for the disposi-
tion of certain property of the State of California,” which
granted to the city of San Francisco the use and occupation,
for ninety-nine years, of certain lands lying in front of the
city covered by the tidewaters of the bay of San Franeisco.
This act is generally designated in California as “ The Beach
and Water-Lot Act of 1851.” It describes the outer bound-
ary line of the lands according to the survey of the city, and
a map or plat of the same on record in the office of the re-
corder of the county of San Francisco, and in its fourth sec-
tion declares that this line—

“Shall be and remain a permanent water front of said city,
the authorities of which shall keep clear and free from all ob-
structions whatever the space beyond said line to the distance
of five hundred yards therefrom.”

And the sixth section provides that—

“Nothing in the act shall be construed as a surrender by the
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State of its right to regulate the construction of wharves or
other improvements, go that they shall not interfere with the
shipping and commercial interests of the bay and harbor of San
Francisco.”

The permanent water-front thus established is in many
places at a great distance from the line of the shore of the
bay as that existed at the time California was admitted into
the Union. Ships of the largest size then floated at the
lowest tide at many points along this line. Such was the
case at the point where the whavt of the complainant here-
after mentioned was constructed.

The act abovenamed was followed, on the 1st of May,
1851, by another act, as follows :

“SecrioN 1. The city of San Francisco is hereby authorized
and empowered to construct wharves at the end of all the
streets, commencing with the bay of San Francisco; the wharves
to be made by the extension of said streets into the bay, in their
present direction, not exceeding two hundred yards beyond the
present outside line of the beach and water lots, and the city is
authorized to prescribe the rates of wharfage that shall be col-
lected on said wharves, when constructed. The space between
said wharves, when they are extended, which is situated outside
of the outer line of beach and water-lot property, as defined by
the legislature, shall remain free from obstructions and be used
as public slips for the accommodation and benefit of the general
commerce of the city and State.”

Tu 1853 the predecessors of the complainant acquired the
title of the city to certain lots lying along its water frout,
and being about one hundred and twenty feet in extent. In
1854 they built a platform along and adjoining this front the
whole length of the lots, and then constructed a wharf pro-
jecting from the centre of the platform into the bay, eighty-
four feet long and forty feet wide, leaving a space on each
side for the approach and dockage of vessels. From that
time until the interference by the defendants, in 1867, the
then owners and their successors continued in the uninter-
rupted possession of the wharf and collected tolls and wharf-
age for its use,
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On the 24th of April, 1868, the legislature of California
passed an act entitled ¢ An act to provide for the improve-
ment and protection of the wharves, docks, and water front,
in the city and county of San Francisco.” It created a
board of State harbor commissioners, and by its second
section required that they should ;

“Take possession of and bhold all that portion of the bay of
San Francisco lying along the water front of said city and
county of San Francisco, and adjacent thereto, to the distance
of six hundred feet into the waters of said bay, from the line
of the water front, as defined by an act of the legislature, ap-
proved March 26th, 1851, together with all the improvements,
rights, privileges, franchises, easements, and appurtenances con-
nected therewith, or in anywise appertaining thereto, except-
ing such portions of said water front as may be held by parties
under valid leases; and the commissioners shall also take pos-
session and have control of any and all such portions of said
water front, with the improvements, rights, privileges, fran-
chises, easements, and appurtenances, as are held under valid
leases, as soon as said leases shall respectively expire and be-
come void.”

They were also

“ Authorized and empowered to institute actions at law or in
equity for the possession of any wharf or wharves, or other
rights, privileges, franchises, &c., named in this section, or for
the recovery of the tolls, dockage, rents, and wharfage thereof;
also, for the removal of obstructions, and abatement of any and
all nuisances on the water front mentioned in this act, and to
prosecute the same to final judgment.”

The third section proceeded :

“SrcrroN 3. The commissioners shall have and hold possession
and control of the said water front, with the improvements,
rights, privileges, franchises, easements, and appurtenances con-
nected therewith, or in anywise appertaining thereto, for the
following purposes and uses:

“First. To keep in good repair all the sea-walls, embank-
ments, wharves, piers, landings, and thoroughfares, for the ac-
commodation and benefit of commerce.
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“ Second. To dredge such number of the docks as the com-
merce of the harbor may require, to a depth that will admit of
the easy ingress and egress of the vessels which load and unload
at said wharves and piers.

“ Third. To construct such new wharves, piers, landings, and

“thoroughfares, at the foot of the streets, as the wants of com-
merce may require. A

“ Fourth. To construct all works necessary for the protection
of wharves, piers, docks, landings, and thoroughfares, and for
the safety and convenience of shipping.

“ Fifth. To provide for the construction, out of the surplus
fands growing out of the revenues arising from said wharves,
such sea-wall or other structure along the water front of said
city and county of San Francisco, as shall, upon accurate sur-
veys made for that purpose, be found to be necessary for the pro-
tection of the harbor and water front of said city and county. . .

“ Sixth. To collect such rents, tolls, wharfage, craneage, and
dockage, as may, from time to time, be fixed under the au-
thority of this act, and to disburse and dispose of the revenues
arising therefrom as in this act provided.”

The twentieth section provided that no person or company
should, after the commissiouers were qualified, ¢ collect any
tolls, wharfage, and dockage, upon any portion of the water
frount of the city and county of San Francisco,” nor “land
or ship any goods, wares, or merchandise, or other thing,
upon or from any portion of the said water front of said
city and county of San Francisco, unless authorized so to
do by the said commissioners, excepting such persons or
companies as might hold possession of some portion of the
property deseribed in this act by valid leases.” And it pro-
vided that any person violating or offending against the pro-
hibition should be deemed guilty of a misdemeanor, and
upon conviction thereof be punished by fine or imprison-
ment.

The defendants, the harbor commissioners, in 1867 pro-
ceeded, under this act, and an act amendatory of and supple-
mentary to it, passed on the 6th of March, 1864, to make
improvements in the harbor of San Fraucisco, intended for
its protection and the convenience of shipping, and in the
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execution of their works caused piling to be had, and cap-
ping and planking on both sides of the complainant’s wharf,
s0 as to prevent any approach to it by vessels. To obtain a
decree of the court that the erections thus caused were a
nuisance, and to compel the defendants to abate and remove
them, the complainants filed the present bill, asserting title
to the land upon which the wharf was constructed, and alleg-
ing that if any adverse claim to it was made, it was barred
under the statute of limitations of the State.

The statute of limitations provides that—

“The people of the State will not sue any person for, or in
respect of, any real property, or the issues or profits thereof,
by reason of the right or title of the people to the same, unless—

¢ First. Such right or title shall have accrued within ten
years before any action or other proceeding for the same shall
be commenced ; or unless,

“ Second. The people, or those from whom they claim, shall
have received the rents or profits of such real property, or some
part thereof, within the space of ten years.”

The court below dismissed the bill, and from the decree
the complainant appealed to this court.

Messrs. S. Heydenfelt and W. Irvine, for the appellant, arqued :

That the ownership of the land on the water front con-
ferved the right on the owner to wharf out into the bay, so
long as he did not obstruct navigation, and that he could
not be cut off from the water.*

That the complainant had acquired a perfect title to the
wharf by lapse of time and the statute of limitations of the
State of California; as the shore below high-water mark
might become private property by prescription;t and the
title to'a franchise be acquired and secured by lapse of time
and the statute of limitations, as much as a title to land.

* Angell on Tidewaters, ch. 6, p. 171; Chapman v. Kimball, 9 Connecti-
cut, 41; East Haven ». Hemingway, 7 Id. 202; Nichols ». Lewis, 15 1d. 187.

59’5 2 Kent, Lecture 52, p. 427, 3d edition ; Leffingwell v. Warren, 2 Black,
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That the establishient of*the permanent water front of
San Francisco by the act of March 26th, 1851, was a contract
between the public aud the owners of the property, or those
who should afterwards purchase under the grant to the city,
and could not be changed, except by the assertion of the
rights of eminent domain, and that obstructions could not
be authorized without compensation,

That the present case was governed by that of Yates v,
Milwaulkee,* where Miller, J., delivering the opinion of the
court, says:

“But whether the title of the owner of such a lot extends be-
yond the dry land or not, he is certainly entitled to the rights
of a riparian proprictor whose land is bounded by a navigable
stream ; and among those rights are access to the navigable part
of the river from the front of his lot; the right to make a land-
ing, wharf, or pier, for his own use or for the use of the public,
subject to such general rules and regulations as the legislature

may see proper to impose, for the protection of the rights of the
i‘ public, whatever those may be.” . . .

“This riparian right is property, and is valuable, and though
it must be enjoyed in due subjection to the rights of the public,
i it cannot be arbitrarily or capriciously destroyed or impaired.
| It is a right which, when once vested, the owner can only be
| deprived in accordance with established law, and if necessary
q that it be taken for the public good, upon due compensation.”

Messrs. J. F. Swift and 1. P. Ryan, contra, relied on the
statutes of California ceding to the city of San Francisco the
title of the State, and the act creating the board of harbor
commissioners, and investing them with control of the water
front of the city.

F
|

Mr. Justice FIELD delivered the opinion of the court.

i It is unnecessary for the disposition of this case to ques-
| tion the doctrine, that a riparian proprietor, whose land is
”[ bounded by a navigable stream, has the right of access to
‘ the navigable part of the stream in front of his land, and to

I * 10 Wallace, 497.
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construet a wharf or pier projecting into the stream, for his
own use, or the use of others, subject to such general rules
and regulations as the legislature may prescribe for the pro-
tection of the public, as was held in Yates v. Milwaukee.*
On the contrary, we recognize the correctuess of the doc-
trine as stated and affirmed in that case. Nor is it necessary
to controvert the proposition that in several of the States,
by general legislation or immemorial usage, the proprietor,
whose land is bounded by the shore of the sea, or of an arm
of the sea, possesses a similar right to erect a wharf or pier
in front of his land, extending into the waters to the point
where they are navigable. In the absence of such legisla-
tion or usage, however, the common-law rule would govern
the rights of the proprietor, at least in those States where
the common law obtains. By that law the title to the shore
of the sea, and of the arms of the sea, and in the soils under
tidewaters is, in England, in the king, and, in this country,
in the State. Any erection thereon without license is, there-
fore, deemed an encroachment upon the property of the
sovereign, or, as it is termed in the language of the law, a
purpresture, which he may remove at pleasure, whether it
tend to obstruct navigation or otherwise.t

But in this case no inquiry as to the rights of a riparian
proprietor, by either the common law or local usage or regu-
lation, is needed. The complainant is not the proprietor of
any land bordering on the shore of the sea, in any proper
sense of that term. Ilis land is situated nearly half a mile
from what was the shore of the bay of San Francisco, at the
time California was admitted into the Union, and over it the
water at the lowest tide then flowed at a depth sufficient to
float vessels of ordinary size. Although the title to the soil
under the tidewaters of the bay was acquired by the United
States by cession from Mexico, equally with the title to the
upland, they held it only in trust for the future State. Upon
.the admission of California into the Union upon equal foot-
g with the original States, absolute property in, and do-

* 10 Wallace, 497. + Angell on Tidewaters, 198, 199.
VOL. XvIII, b)
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minion and sovereignty over, all soils under the tidewaters
within her limits passed to the State, with the consequent
right to dispose of the title to any part of said soils in such
manuer as she might deem proper, subject only to the para-
mount right of navigation over the waters, so far as such
navigation might be required by the necessities of commerce
with foreign nations or among the several States, the regu-
lation of which was vested in the General government.*

Acting upon the rights thus acquired, the legislature of
the State, on the 26th of March, 1851, at its first session
after the admission, passed an act disposing of portions of
the lands covered by the tidewaters of the bay, in front of
the eity of San Francisco. That act is generally known in
the State as the Beach and Water-Lot Act.t It granted to
the city, for the term of ninety-nine years, the use and occu-
pation of lands thus covered, with some specified exceptions,
lying within a certain designated line, described according
to a map of the city on record in the recorder’s office of the
county, and declared that the line thus designated should
“be and remain a permanent water frout” of the city. It
also provided that the authorities of the city should keep
the space beyond the line to the distance of five hundred
yards, ¢“clear and free from all obstructions whatsoever;”
and reserved to the State the right to regulate the construc-
tion of wharves and other improvements, so that they should
not interfere with the shipping and commerecial interests of
the bay and harbor.

A subsequent act of the legislature, passed on the 1st of
May, 1851, authorized the city of San Francisco to construct
wharves at the end of all the streets commencing with the
bay, the wharves to be made by extending the streets into
the bay for a distance not exceeding two hundred yards be-
youd the outside line of the beach and water-lots, the line
established as the permanent water front of the city; and

% Pollard’s Lessee v. Hagan, 8 Howard, 212; Mumford ». Wardwell, 6
‘Wallace, 436.

+ The act is entitled “ An act to provide for the disposition of certain
property of the State of California.”’ Laws of California for 1851, p. 307.
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provided that the space between the wharves, when extended,
should remain free from obstructions, and be used as public
slips for the accommodation and benefit of the general com-
merce of the city and State.

It was after the passage of these acts that the predecessors
of the complainant acquired all the title to the lots which
he holds; aund they took whatever interest they obtained in
subordination to the control by the city over the space im-
mediately beyond the line of the water front, and the right
of the State to regulate the construction of wharves and
other improvements.

There is, therefore, no just foundation for the claim by
the complainant as a riparian proprietor of a right to wharf
out into the bay in front of his land. He holds, as his prede-
cessors took the premises, freed from any such appendant
right.  The erection of his wharf, the obstruction to the use
of which is the cause of the present suit, was, therefore, not
only an interference with the rightful control of the city
over the space occupied by it, but was an encroachment upon
the soil of the State which she could remove at pleasure.
Having the power of removal she could, without regard to
the existence of the wharf, authorize improvements in the
harbor, by the construction of which the use of the wharf
would necessarily be destroyed.

But it is contended by the complainant that he had ac-
quired by preseription a perfect title to the wharf when the
present suit was commenced ; in other words, that he or his
grantors had Dbeen in the uninterrupted possession of the
wharf for a period which barred the right of the State under
her statute of Hmitations. The wharf was constructed in
1854; the defendants commenced the piling, capping, and
planking, which constitute the obstruction complained of;
in1867; and the statute of limitations of the State declares
that, “ The people of the State will not sue any person for,
or in respect of, any real property, or the issues or profits
thereof, by reason of the right or title of the people to the
same, unless—

“First, such right or title shall have accrued within ten
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years before any action or other proceeding for the same
shall be commenced; or unless,

¢ Second, the people, or those from whom they claim, shall
have received the rents or profits of such real property, or
some part thereof, within the space of ten years.”

Upon the supposed operation of this statute the preten-
sion of the complainant rests.

In answer to this pretension it is contended with much
foree that the statute enly applies to lands which the State
holds, as private proprietor, for sale or other disposition,
and in respect to which the title may be lost by adverse pos-
session, as defined in the same statute, and not to lands
which she holds as sovereign in trust for the public. To
constitute suflicient adverse possession under the statute to
bar the ewner, when the claim of title is not founded upon a
written instrument, the land must have been protected by a
substantial inclosure, or been usually cultivated or improved,
conditions inapplicable to the possession of land covered by
tidewater, or of a wharf counstructed thereon.

Where lands are held by the State simply for sale or other
disposition, and not as sovereign in trust for the public, there
is some reason in requiring the assertion of her rights within
a limited period, when any portion of such lands is intraded
upon, or occupied without her permission, and the policy of
the statute would be carried out by restricting its applica-
tion to such cases.

The terms, “shall have accrned,” are used in the sense
of “shall have existed ” within the period designated. The
title of the State to soils under the tidewaters of the bay
accrued on her admission into the Union twenty-three years
ago, but yet it would not be pretended that the State could
not sue for any portion of such soils upon which a party had
encroached, because ten years had elapsed since such admis-
sion. A literal construction of the terms used would de-
nude the State of nearly the whole of her property. It
would prevent her from suing an intrader of yesterday upon
a title of twenty years.

But assuming that the statute applies to lands held by the
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State, as sovereign, in trust for public purposes equally as
to other lands, before the ten years prescribed had elapsed
after the erection of the wharf, namely, in April, 1863, the
legislature passed an act creating the Board ot State Harbor
Commissioners, the defendants in this suit, and provided
that the commissioners shounld take possession of and hold
all that portion of the bay lying along the water front of the
city and county of San Francisco, and adjacent thereto, to
the distance of six hundred feet into the waters of the bay,
from the line of the water front, together with all the im-
prox"emeuts, rights, privileges, franchises, easements, and
appurtenances connected therewith or appertaining thereto,
except such portions of the water front as were held by
parties under valid leases, and of those portions when the
leases expired. That act also authorized the commissioners
to institute suits for the possession of any wharf or wharves,
and other rights and privileges, for the recovery of tolls,
dockage, and wharfage, and for the removal of obstructions,
and the abatement of nuisances on the water front, and to
prosecute the suits to judgment; and declared that the pos-
session and control of the water front, with its improve-
ments, rights, privileges, franchises, easements, and appur-
tenances, were vested in the commissioners for certain
specified purposes, all of which related to the protection of
the harbor, the construction of wharves, landings, and other
improvements intended for the safety and convenience of
shipping and consequent promotion of commerce. The act
also prohibited any subsequent collection of tolls, wharfage,
and dockage by any person or company, ou any part of the
water front, without authority of the commissioners, and
made a. violation of the prohibition a public offence, pun-
ishable by fine or imprisonment or both.

There is in these provisions a most emphatic declaration
on the part of the legislature, that the State did not intend
to abandon her control over the water front of the ecity, or
to allow by silence any rights therein, which she held as

sovereign in trust for the public, to pass into private owner-
Ship.
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Statutes of limitation, as observed in a recent case in this
court,* ¢ are founded upon the general experience of man-
kind, that claims which are valid are not usually allowed to
remain neglected. The lapse of years without any attempt
to enforce a demand, creates, therefore, a presumption
against its original validity, or that it has ceased to subsist.
This presumption is made by these statutes a positive bar;
and they thus become statutes of repose, protecting parties
from the prosecution of stale claims, when by loss of evi-
dence from the death of some witnesses and the imperfect
recollection of others, or the destruction of documerits, it
might be impossible to establish the truth.”

Although this langnage was used with reference to a de-
mand upon a policy of insurance, it applies equally to claims
for property in the possession of others. They are not gen-
erally held for long periods without some attempt at their
enforcement. When, therefore, no claim to property is
made for years against the possessor, the presumption arises
that his possession is fouuded in right, and by statute the
presumption being conclusive, the possessor is said to have
acquired title by operation of the statute or by preseription.
The presumption to which the statute gives this effect ex-
tends, however, only against individual claimants; their
personal interest is supposed to be sufficient to induce vigi-
lance in the enforcement of their claims. It does not extend
against the State, which acts through numerous agents,
having no such incentive to prosecute her claims. The
rule, therefore, with respect to her rights is that they are
not lost or impaired by the negligence of her officers, a rule
which has been found by experience essential to the preser-
vation of the interests and property of the public. ,Statutes
of litnitation are mot for this reason held to embrace the
State, unless she is expressly designated, or necessarily in-
cluded by the nature of the mischiefs to be remedied.

The statute of California is exceptional in this particular.
It declares that the State will not sue for or in respect to

* Riddlesbarger ». Hartford Insurance Company, 7 Wallace, 390.
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real property, unless her title or right has existed within a
prescribed time, or rents or profits have been received within
that period. She thus allows a presumption to arise in
favor of any occupant of her lands, and that presumption
to become absolute, that she possesses no title or interest
therein, if within that period no assertion ot her title or in-
terest is made. But this presumption is rebutted when such
assertion is made, and it may be made by her as well by
legislative act as by judicial proceeding.

In the preseut case, the act creating the harbor commis-
sioners and authorizing them to take possession and improve
the water frout, was a public act relating to a matter of
public concern, of which the complainant and all others
were bound to take notice. Hardly anything, which we can
readily conceive of, would be more expressive of the inten-
tion of the legislature that the State should couserve her title
and interest in the whole water front of the city. In our
judgmeunt, it prevented the complainant from acquiring the
title of the State by operation of the statute of limitations,
as effectually as if that statute had not been in existence.

DECREE AFFIRMED.

SUPERVISORS v. UNITED STATES.

Section 3275 of the Code of Towa, which says:

¢ In case no property is found upon which te levy, which is not exempted by
the last section (section 3274), or if the judgment creditor elect not to issue exe-
cution against such corporation (a munieipal one), he is entitled to the amount
of his judgment and costs in the ordinary evidences of indebtedness issued by
that dorporation. And if the debtor corporation issues no serip or evidences of
debt, a tax must be levied as early as practicable, sufficient to pay off the judg-
ment with interest and costs ’—

confers no independent power to levy a specific tax in order to pay a
Jjudgment recovered against a municipal corporation on warrants for
ordinary county expenditures issued by such corporation since 1863, in
which year (as repeatedly since) the Supreme Court of Towa decided this
to be the true interpretation of the section, and that where the power
had not otherwise been conferred it was net given by that section.
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Butz v. City of Muscatine, where some language tending perhaps to a
different conclusion was used, distinguished from this case, in that here
the judgment was obtained after 1863, when the meaning of the sec-
tion had been passed on by the Supreme Court of Towa, and that there
the bonds sued on were issued prior to 1863, and when no decision as to
the meaning of the section had been made by the Supreme Court of
Towa, and when this court ¢ felt at liberty to adopt its own construction
and apply it to the case of the holder of the bonds, though it was ad-
verse to that announced by the State court years after the bonds had
been issued.”

In error to the Cireuit Court for the Distriet of Towa; the
case being thus:

On the 13th of May, A.D. 1869, one Reynolds obtained in
the court just named a judgment against Carroll County,
Iowa, for the sum of $19,946. The judgment was for the
amount due upon sundry county warrants issued for the ordi-
nary expenditures of the county ; all issued after January 1st,
1865. An execution having been awarded upon the judg-
ment and returned ¢ nulla bona,” Reynolds sued out a writ
of mandamus’to compel the board of supervisors of the
county to levy a specific tax sufficient to pay the debt, in-
terest, and costs, and to apply the same, when collected, to
the payment. To this writ the supervisors returned, in sub-
stance (after averring that the judgment had been obtained
upon ordinary county warrants issued for the ordinary expen-
ditures of the counly), that they had levied a county tax for the
current year of four mills on the dollar of the taxable prop-
erty of the county, and that they proposed to levy a similar
tax for each succeeding year until the judgment should be
paid. They further returned that they had no power to levy
a tax at any higher rate. A general demurrer to this return
was then interposed, and the Circuit Court sustained it.
Hence this writ of error.

The question was whether, under the laws of Towa, the
board of supervisors had power to levy a special tax, beyond
four mills on the dollar of the county assessment, in order
to pay the relator’s judgment.

The solution of this question and the consequent correct-
ness of the action of the Circuit Court depended upon the
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fact whether that court had rightly interpreted certain sec-
tions in the Revised Code of Iowa.
Section 710, of the revision of 1860, is as follows:

« The board of supervisors of each county in this State shall
annually, as hereinafter provided, levy the following taxes upon
the assessed value of the taxable property in the county:

«1st. For State revenue, one and one-half mills on a dollar,
when no rate is directed by the census board, but in no case
shall the census board direct a levy to be made exceeding two
mills on the dollar.

«ad, For ordinary county revenue, including the support of the
poor, not more than four mills on a dollar, and a poll tax of fifty
cents.

“3d. For support of schools, not less than one nor more than
two mills on a dollar.

“4th. For making and repairing bridges, not more than one
mill on the dollar, whenever the board of supervisors shall deem
it necessary.”

By an act of April 2d, 1860, which took effect on the 1st
of January, 1861, the board of supervisors became the finan-
cial agents in place of the county judge.

Section 250* is this:

“The county judge [or as in consequence of the abovemen-
tioned act it now was the board of supervisors] may submit to
the people of his county at any regular election, or a special one
called for that purpose, the question whether the money may
be borrowed to aid in the erection of public buildings; whether
the county will construct or aid to construct any road or bridge
which may call for an extraordinary expenditure; whether
stock shall be permitted to run at large, or at what time it shall
be prohibited, and the question of any other local or police
regulation not inconsistent with the laws of the State. And
Wwhen the warrants of the county are at a depreciated value, he
may in like manner submit the question whether a tax of a
higher rate than that provided by law shall be levied, and in
all cases when an additional tax is laid in pursuance of a vote

* Revision of 1860, or 3 114 of the Code of 1851.
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of the people of any county, for the special purpose of repaying
.borrowed money, or of construeting or aiding to construct any
road or bridge, such tax shall be paid in money and in no other
manner.”

The sections following, to 260, contain the details for the
submission of questions, and provide for carrying into effect
the propositions mentioned in section 250, which may he
adopted by a vote.

Section 252 declares :

- “When a question so submitted involves the borrowing or
the expenditure of money, the proposition of the question must
be accompanied by a provision to lay a tax for the payment
thereof in addition to the usual taxes, as directed in the follow-
ing section, and no vote adopting the question proposed will be
of effect unless it adopt the tax also.”

Sections 3274 and 3275, in a chapter entitled ¢ Exrcu-
TION,” are as follows:

“ SectioN 3274. Public buildings owned by the State, or any
county, city, school district, or other civil corporation, and any
other public property which is necessary and proper for carry-
ing out the general purposes for which any such corporation is
organized, are exempt from execution. The property of a pri-
vate citizen can in no case be levied upon to pay the debt of a
civil corporation.

“SecrioN 3275. In case no property is found on which to
levy, which is not exempted by the last section, or if the judg-
ment creditor elect not to issue execution against such corpora-
tion, he is entitled to the amount of his judgment and costs in
the ordinary evidences of indebtedness issued by that corpora-
tion. And if the debtor corporation issues no scrip or evidences of
debt, a tax must be levied as early as practicable, sufficient to pay
off the judgment with interest and costs.”

The Circuit Court in overruling the demurrer considered,
of course, that the provision in italic letters in the above-
quoted section 8275 authorized a levy suflicient to pay the
judgment.
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Mr. Isaac Cook, for the plaintiffs in error:
The Supreme Court of Iowa has held uniformly that sec-
tion 8275 does not invest corporations with the power to levy
taxes. That court holds that this section directs duties to
be performed by the taxing officers, under powers given
elsewhere in the statute, but does not extend their powers
beyond the limits prescribed in other parts of the statutes,
where the power to levy taxes is expressly given, and the
limit fixed beyond which taxes cannot be levied. The de-
cisions of that court on this subject have been uniform, and
extend through a term of about ten years. This was the
point adjudged in Clark, Dodge § Co. v. The City of Daven-
port,* decided in 1868 ; and in The Towa Railroad Land Com-
paiiy v. Sae County and Duffy, and in the case of the Same
Plaintiff v. Sac County and Hobbs, decided in 1873, and not
yet officially reported.

In addition to the decisions of the Supreme Court of
Iowa above cited, attention must be called to the fact, of
which this court will take judicial cognizance, that the legis-
lature by a code of 1873,1 has re-enacted in the same lan-
guage the material parts of section 3275 of the revision of
1860. The legislature has thus adopted the construction
given to that statute by the Supreme Court. The re-enact-
ment of a previous statute operates as a legislative adoption
of the judicial construction of such statute. It is, there-
fore, as fully settled as legislative enactments and judicial
determination can settle anything, that by the laws of Towa,
a special tax cannot be levied to pay a judgment against a
county rendered upon ordinary county warrants. And that
when the board of supervisors have levied an ordinary
county tax of four mills on the dollar, they have levied the
greatest tax which they have the power to levy for the pay-
ment of such judgment.

.The construction given to a statute of a State by the
highest judicial tribunal of such State, is regarded as a part

* 14 Towa, 494. 1 Section 3049.
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of the statute, and is as binding upon the courts of the
United States as the text.*

Mr. James Grant, contra :

We are aware of the construction put by the Supreme
Court of the State of Towa upon section 8275. But with
that construction full before it, this court, in Butz v. City of
Muscaline,t has put an exactly opposite coustruection on it.
Speaking by Swayng, dJ., this court there said that the
limitation . . . touching the power of taxation by the city
council, applies to the ordirary course of their municipal
aetion.r.si:

“ But when a judgment has been recovered, the case is within
the regulation of the code. . . . The extent of the necessity is
the only limitation expressed or implied in the code, of the
amount to be levied.”

The learned justice still speaking for the court says, in
words which apply directly to the present case:

«“If these views be not correct the position of the judgment
creditor is a singular one. All the corporate property of the
debtor is exempt by law from execution. The tax of 1 per cent.
is all absorbed by the current expenses of the debtor. There
is neither a surplus nor the prospect of a surplus, which can be
applied upon the judgment. The resources of the debtor may
be ample, but there is no means of coercion. ... The judgment
though solemnly rendered is as barren of results as if it had no
existence. . . . Nothing less than the most cogent considerations
could bring us to the conclusion that it was the intention of the
law-making power of so enlightencd a State, to produce by its
action such a condition of things in its jurisprudence.”

After such language as this, it is no answer to us to say
that the case of Butz v. Cily of Muscatine differed in some
minor points of fact or date from this case.

So in respect to the obligation of this court to follow the

* Leffingwell ». Warren, 2 Black, 599; Christy . Pridgeon, 4 Wallace,
196.
1 8 Wallace, 575.
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decisions of the Supreme Court of Iowa, ¢ more or less ad-
verse”’ to the views above expressed, the learned justice

continues:

“ KEntertaining the highest respect for those by whom they
were made, we have yet been unable to concur in the conclu-
sions which they announce. It is alike the duty of that court
and of this to decide the questions involved in this class of
cases as in all others when presented for decision. This duty
carries with it investigation, reflection, and the exercise of judg-
ment. It cannot be performed on our part by blindly following
in the footsteps of others and substituting their judgment for
our own. Were we to accept such a solution we should abdicate
the performance of a solemn duty, betray a sacred trust com-
mitted to our charge, and defeat the wise and provident policy
of the Constitution which called this court into existence.”

This court accordingly—disregarding the construction put
upon the Code of Towa by the Supreme Court of that State—
reversed a judgment which refused a mandamus, and or-
dered a contrary judgment.

Mr. Justice STRONG delivered the opinion of the court.

Itis very plain that a mandamus will not be awarded to
compel county officers of a State to do any act which they
are not authorized to do by the laws of the State from
which they derive their powers. Such officers are the
creatures of the statute law, brought into existence for pub-
lic purposes, and having no authority beyond that conferred
upon them by the author of their being, And it may be
observed that the office of a writ of mandamus is not to
create duties, but to compel the discharge of those already
existing, A relator must always have a clear right to the
performance of a duty resting on the defendant before the
writ can be invoked. Is it, then, the duty of the board of
supervisors of a county in the State of Towa to levy a special
tax, in addition to a county tax of four mills wpon the doHar,
to §atisfy a judgment recovered against the county for its
ordinary indebtedness? The question can be answered only
by reference to the statutes of the State.
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By an act of the legislature enacted on the 22d of March,
1860,* it was declared that in each organized county of the
State there should be a board of supervisors, the dufies of
which were defined. Prior to that time the financial affairs
of the several counties had been, by the law, committed to
the charge of a county judge. But on the 2d of April,
1860, a farther act was passed, to take effect on the first day
of January, 1861, which enacted that all laws in force at the
time of its taking effect, devolving any jurisdietion or powers
on county judges, should be held to apply to aud devolve
such jurisdiction upon the county board of supervisors, in
the same manner and to the same extent as though the
words ¢ county board of supervisors” occurred in said Jaws
instead of the words “county judge.”t Whatever power,
therefore, the county judge possessed prior to that enact-
ment to levy taxes for any purpose, was devolved upon the
county board, with all its limitations, They may levy those
taxes which he was empowered to levy, aud no more, unless
larger authority has, by other statutes, been given to them.
By the act of April 8d, 1860 (Civil Code, section 710), they
are required to levy the following taxes annually upon the
assessed value of the taxable property in the county: 1st.
For State revenue one and one-half mills on a dollar when
no rate is directed by the census board, and that board is
prohibited from directing a rate greater than two mills on a
dollar. 2d. For ordinary county revenue, including the
support of the poor, not more than four mills on a dollar,
and a poll tax of fifty cents. 8d. For support of schools not
less than one and not more than two mills on a dollar.  And,
4th, for making and repairing bridges not more than one
mill on the dollar, whenever they shall deem it necessary.
This act confers all the powers which the county board pos-
sess to levy a tax for ordinary county revenue. It is not
claimed that larger authority was ever given. And this, it
is to be observed, is expressly limited to the levy of a tax
of not more than four mills upon the dollar.

* Civil Code of 1860, § 802, ef seq. + Ib. ¢ 330.
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The board, however, have authority, in certain specified
cases, to levy a special tax to defray certain extraordinary
expenditures. Succeeding, as they did, to the powers and
duties of the county judge, whatever he was authorized to
do in this behalf they may do. He had been empowered
by section 250 of the code to submit to the people of the
county at any regular election, or at a special oue called for
that purpose, the questions whether money might be bor-
rowed to aid in the erection of public buildings; whether
the county would construct, or aid to construct, any road or
bridge which might call for an extraordinary expeunditure;
whether stock should be permitted to run at large, and, gen-
erally, any question of local or police regulation not incon-
sistent with the laws of the State. Ile was also empowered,
whenever the warrants of the county were depreciated in
value, to submit the question whether a tax of a higher rate
thau that provided by law should be levied, and the 252d
section enacted that when a question so submitted involved
the borrowing or expenditure of money, the submission of
the question should be accompanied by a provision to lay a
tax for the payment thereof, in addition to the usual tax,
and that no vote approving the borrowing or expenditure
should be of any effect unless the tax was also adopted.
Thus it appears that the statutes of the State have made
provision for ordinary county taxes, limiting them to a rate
not exceeding four mills, and, also, for special taxes beyond
that limit, in certain defined contingencies. No statute was
i existence when this writ was sued out authorizing the
county board to levy a special tax for ordinary revenue, or
for ordinary expenditure, or, indeed, for any purpose except
those we have noticed, unless it be found in section 3275 of
the code, to which we shall presently refer. Aud the legis-
lature of the State has made a clear distinction between
ordinary county taxation, which the board of county super-
Visors may, at their discretion, levy within prescribed limits,
and special taxation for extraordinary emergencies, which
cau only be imposed in obedience to a popular vote.

Iu this case the warrants upon which the relator’s judg-
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ment was obtained were all ordinary warrants, drawn upon
the treasurer of the county, and, as is admitted by the de-
murrer, drawn for the ordinary expenses of the county.
None of them were issued in pursuance of a popular vote,
or for any extraordinary expenditure. They were such in-
struments as the legislature contemplated might be em-
ployed in condueting the current and usual business of the
county. The act which empowers the county board to levy
a tax for ordinary county revenue speaks of them and evi-
dently intends that they shall be satisfied, either from the
proceeds of that tax, or by their being received in payment
thereof. They are simply a meaus of anticipating ordinary
revenue.

But it has been argued on behalf of the relator, that sec-
tion 3275 of the code eonfers upon the county board the
power, and makes it their duty to levy a special tax beyond
the tax authorized by section 710, whenever a judgment has
been recovered against the county, even though that judg-
ment may be for ordinary county indebtedness. That sec-
tion is found in a statute relating to executions, and it is as
follows: ¢ In case no property is found upoun which to levy,
which is not exempted by the last section (section 3274), or
if the judgment creditor elect not to issue execution against
such corporation (a municipal one), he is entitled to the
amount of his judgment and costs in the ordinary evidences
of indebtedness issued by that corporation. And if the
debtor corporation issues no serip or evidences of debt, a
tax must be levied as early as practicable, sufficient to pay
off the judgment with interest and costs.” The next pre-
ceding section had enacted that public buildings owned by
the State or any municipal corporation, and any other public
property necessary and proper for earrying out the general
purpose for whieh any such eorporation is organized, should
be exempt from execution; and that the property of a private
citizen should in no case be levied upon to pay the debt of
such a corporation, Neither of these sections declares that
a special tax shall, or may be levied to pay any judgment
against a municipal body. All that is said is, that in certain
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contingencies, a tax must be levied suflicient to pay off the
judgment. But whether this tax is to be a special one, or
the tax authority to levy which was given to the county
board by the 710th section, the act does not say. It is cer-
tainly remarkable, that if it was intended to grant a new
power to levy a tax for the payment of ordinary county in-
debtedness, when that indebtedness has been brought to
judgment, the power should be granted in a statute relating
solely to executions, without any direction by whom it should
be exercised, and that the additional grant should be lett to
inference, instead of being plainly expressed. The powers
committed to the county board were declared in the statutes
relating to it and to its duties. If others were intended to
be given, it is strange, to say the least, that the gift was not
made when the legislature had the subject of the board and
its powers under consideration. And if a special tax to pay
a judgment was contemplated, it is hard to see why it was
not provided for when the legislature had the subject of
special county taxes before it, and when provision was made
for levying such a tax to pay depreciated county warrants,
if approved by a popular vote. 'We do not propose, however,
to discuss the question now. It has already been answered,
aud we must accept the answer. The Supreme Court of
Iowa has decided in several cases that section 8275 confers
1o independent power to levy a specific tax in order to pay
a judgment recovered against a municipal corporation, and
that when the power has not otherwise been conferred, it is
not given by that act. This was decided in 1863, in the case
of Clark, Dodge ¢ Co. v. The City of Davenport,* before any
of the warrants were issued upon which the relator’s Jjudg-
ment was founded, and the construction then given to the
statute has been repeatedly asserted and consistently main-
tained. Tt is, therefore, and it always has been the settled
law of the State. That the construction of the statutes of a
StaFe by its highest courts, is to be regarded as determining
their meaning and generally as binding upon United States

* 14 Iowa, 494.
VOL, XVIII. 6
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courts, cannot be questioned. It has been asserted by us
too often to admit of further debate.* We have even held
that when the construction of a State law has been settled
by a series of decisions of the highest State court, differently
from that given to the statute by an earlier decision of this
court, the construction given by the State courts will be
adopted by us.t And we adopt the construction of a State
statute settled in the courts of the State, though it may not
accord with our opinioun.f There is every reason for this in
the consideration of statutes defining the duties of State offi-
cers, It is true, that when we have been called upou to con-
sider contracts resting upon State statutes, contracts valid at
the time when they were made according to the decisions
of the highest courts of the State, contracts entered into on
the faith of those decisions, we have declimed to follow later
State court decisions declaring their invalidity. Bat in
other cases we have held ourselves bound to accept the con-
struction given by the courts of the States to their own
statutes.

It is insisted, however, that in Butz v. The City of Musca-
line,§ this court ruled that section 3275 of the code did give
power to the city councils of Muscatine to levy a special tax
beyond the statutory limit of ordinary city taxation, sutficient
to pay a judgment which had been recovered against the
city. This is true. But the facts of that case must be cou-
sidered. Tlie judgment had been recovered upou bonds
issued by the city in 1854. At the time they were issued
no decision had been made by the Supreme Court of the
State to the effect that section 8275 was not an enabling
statute authorizing a tax beyond that allowed by other stat-
utes. It was not until nine years afterwards that the Su-
preme Court of the State was called upon to determine its
meaning. Ience this court felt at liberty to adopt its own

* See numerous cases, Brightly’s Federal Digest, 163.

+ Green v. Neal’s Lessee, 6 Peters, 291 ; Suydam v. Williamson, 24 How-
ard, 427; Leffingwell v. Warren, 2 Black, 599.

1 McKeen v. Delancy, 5 Cranch, 22. 3 8 Wallace, 575.
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construction and apply it to the case of the holder of the
bonds, though it was adverse to that announced by the State
court years after the bonds had been issued. But at the
same time it was said, “if the construction given to the
statute by the State court had preceded the issuing of the
bonds, and become the settled law of the State before that
time, the case would have presented a different aspect.”

In the case we have now in hand, it appears that the war-
rants upon which the relator recovered his judgment, not
only were for the ordinary indebtedness of the county, but
that they were issued after it had become the settled law of
the State, announced in the decisions of its highest court,
that the section of the statute relative to executions, now
under consideration, did not enlarge the authority of a county
board of supervisors, and did not authorize the levy of a tax
beyond that provided for in section 710; that is, a tax in ex-
cess of the rate of four mills on the dollar. The holders of
the warrants were, therefore, informed when they took them,
that by the laws of the State no special tax could be levied
for their payment, unless the question whether such a tax
might be laid should first be submitted to the people and by
them answered in the affirmative, according to the directions
of sections 250 and 252, to which reference has heretofore
been made. In this particular the case differs from Buiz v.
The City of Muscatine. T.ookin ¢ at the difference, we think
there is no sufficient reason why we should now depart from
tl.le construction which the courts of the State have uniformly
given to its statutes.

' It follows that, in our judgment, the return to the alterna-

tive mandamus was a sufficient return, that the respondents
had 1o power to levy the special tax called for, and as a writ
of mandamus ean compel the performance only of some act
which the law authorizes, that the demurrer to the return
should not have been sustained.

_Judgment reversed, and the record remitted with direc-
tions to give judgment on the demurrer

For THE DEFENDANTS BELOW.
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Mr. Justice CLIFFORD; with whom concurred Mr. Jus-
tice SWAYNE, dissenting:

I dissent from the judgment of the court in this case,
holding that this court should adhere to its former decision,
as it appears that the State statute when the bonds in that
case were issued had not been construed by the State court.

Where the construction of a State statute is involved in a
case presented here for decision, and it appears that the
statute in question has not been coustrued by the State
court, I hold that it is the duty of this court to ascertain and
determine what is its true construetion, and that this court,
under such circumstances, will not reverse its decision in
the same or a subsequent case, even though the State court
may afterwards give a different construction to the same
statute.

STUART v. UNITED STATES.

1. A contractor with the government to transport from port to port, remote
from any seat of war, stores and supplies not forming any portion of
the stores or supplies of an advancing or retreating army, is not a per-
son ‘“in the military service of the United States”” within the second
section of the act of March 8d, 1849, «to provide for the payment of
horses and other property lost '’ in that service.

2. A petition which represents that a party transporting, &ec., was “ attacked
by a band of hostile Indians,” who, without any fault of the party trans-
porting or his agents, captured certain oxen part of the property in
transit, which had never been recovered, is not sufficiently full and spe-
cific to answer the requirement of the said section, which provides com-
pensation for “damage sustained by the capture or destruction by an
enemy.”’

AppeAL from the Court of Claims; the case being thus:

An act of March 3d, 1849, entitled “An act to provide
for the payment of horses and other property lost or de-
stroyed in the military service of the United States,” makes
provision, in its first section, for payment for horses killed

* 9 Stat. at Large, 414,
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or wounded in battle, or which shall have been injfired or
destroyed by dangers of the seas on a United States trans-
port vessel, or which shall have been abandoned for want
of forage by order of a superior officer, with certain pro-
visions respecting deductions from future pay, which apply
to enlisted men. The payment is limited by the words of
this section to “officers, volunteers, rangers, mounted militia-
men, or cavalry engaged in the military service of the United
States.”
The second section is as follows:

“That any person who has sustained, or shall sustain, dam-
age by the capture or destruction by an enemy, or by the aban-
donment or destruction by the order of the commanding gen-
eral, the commanding officer, or quartermaster, of any horse,
mule, ox, wagon, cart, boat, sleigh, or harness, while such prop-
erty was in the military service of the United States, either by im-
pressment or contract, except in cases where the risk to which
the property would be exposed was agreed to be incurred by
the owner;

“And any person who has sustained, or shall sustain, damage
by the death or abandonment and loss of any such horse, mule,
or ox, while in the service aforesaid, in consequence of the
failure on the part of the United States to furnish the same
with sufficient forage, and any person who has lost, or shall
lose, or has had, or shall have, destroyed by unavoidable acci-
dent, any horse, mule, ox, wagon, cart, boat, sleigh, or harness,

while such property was in the service aforesaid, shall be al--

lowed and paid the value thereof at the time he entered the
service :

“ Provided, It shall appear that such loss, capture, abandon-
ment, destruction, or death was without any fault or negligence
on the part of the owner of the property, and while it was
actually employed in the service of the United States.”’

This statute being in force, Stuart entered into a contract
with the United States.

By the first article thereof it was agreed that he ¢« should
receive such military stores and supplies as may be offered
or turned over to him for transportation, and to transport the
same with all possible dispatch,” between the months of
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April and September, from Forts Riley and Leavenworth
and the town of Kansas to New Mexico or Colorado; re-
ceiving for such transportation $1.97 per hundred pounds.

By the second article, that he should transport ¢ any num-
ber of pounds of military stores and supplies from and be-
tween one hundred thousand pounds and ten millions of
pounds in the aggregate,”

By the tenth article, that he should be furnished with a
¢guitable escort for the protection of the supplies, should he
be required to transport in any one train a less quantity than
one hundred and twenty-five thousand pounds, but when-
ever required to transport one hundred and twenty-five thou-
sand pounds, or more, then no escort shall be furnished.”

Other articles, as the fourth, fifth, sixth, eighth, eleventh,
twelfth, thirteenth, and sixteenth, described the duty of the
contractor as that of transporting and delivering.

Stuart while executing his contract having, as he alleged,
been attacked by a * band of hostile Indians,” and having
so lost fifty-six oxen, filed a petition in the Court of Claims,
making claim under the second section, above quoted, of
the act of 1849, for indemuity by the United States. . . .
The petitioner setting forth the particulars of his case in his
petition alleged :

“That in the month of July, 1864, while he was proceeding
in execution of his contract, with a train of wagons from Fort
Leavenworth, Kansas, to Fort Union, New Mexico Territory,
the said train was, on the 12th day of July, 1864, in the vicinity
of Cow Creek, Kansas, attacked by a band of hostile Indians, and
without any fault or neglect on the part of the petitioner or of
his agents, fifty-six head of oxen, employed in moving the said
train, were captured by the said band of hostile Indians, and no
part thereof has been recovered.”

To the claim thus set forth the United States demurred;
and the Court of Claims having sustained the demurrer and
decreed against the petitioner, he brought the case here.

Mr. T. J. Durant, for the appellant; Mr. C. . Hill, Assist-
ant Attorney-General, conira.
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Mr. Justice HUNT delivered the opinion of the court.

Three guestions arise upon the case:

1st. Was the capture of the property made “by an ene-
my,” within the meaning of the statute?

2d. Was the property, at the time of its capture, “in the
military service of the United States ?”’

3d. Does the tenth article of the contract, made in the
case, impose upon the owner the risk to which the property
was exposed ?

So far as it may be necessary, these questions will be con-
sidered.

First. The allegations of the petition respecting the char-
acter, numbers, nation, or position of the capturing party
are quite meagre. It is said merely, that the train ¢ was
attacked by a band of hostile Indians,” and that the oxen
“were captured by the said band of hostile Indians.” A
“band’’ means a company of persons, perhaps a company
of armed persons, as we may well assume to have been the
case in this instance. We have no means of knowing how
many persons composed this band, what was their organiza-
tion if any, or under what pretence, name, or authority they
made the attack and capture. We kunow only that they
were Indians, and that they were hostile. The fact that
they were Indians gives no light. Many Indians, both in
tribes and as individuals, were friendly to the United States
i its late civil contest, as others were hostile. The Indian
tribes and individuals are subject to the laws of the United
States, and of the States in which they are located.* The
claimants do not even state to whom or to what these Indians
were hostile. They may have been hostile to the govern-
ment of the United States, they may have been hostile, in-
imical, or unfriendly to the owners of the cattle only. The
hostility may have been from the enmity of an organized
community to the United States as a party engaged in war,
orit may have been a hostility to the owners of cattle, be-
Cause they had the cattle and because the Indians desired

———

* The Cherokee Tobacco, 11 Wallace, 619.
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the animals for their own use. In the one case the capture
would have been that of an enemy, in the other that of ma-
rauders and plunderers anly. The petition should have
been more full and more specific in its statements. - The
law assumes that these deficiencies in it exist because the
petitioner could not with advantage to his case supply them.

Second. Was the property thus captuved in ¢the mili-
tary service of the United States?”’ By his contract of the
25th of July, 1864, did Stuart enter into the military service
of the United States, and was he acting in such military
service when his property was captured, or was he a trans-
porter, a carrvier, a contractor merely? By the first article
of his contract he undertakes to ¢ transport” «all such mili-
tary stores or supplies as may be turned over to him for
transportation,” trom Forts Riley and Leavenworth, and the
town of Kansas, to New Mexico or Colorado. In the second,
fourth, fifth, sixth, eighth, eleventh, twelfth, thirteenth, and
sixteenth articles the duty is clearly pointed out and named
as that of transporting and delivering. A contractor or car-
rier is in no sense a soldier. In no just sense is he engaged
in war, although he may transport the articles used in war.
He carries forth and he carries back supplies and stores for
those who are engaged in war, but takes no personal part in
it. He carries, in the present case, during the period be-
tween April and September, of the year 1864, trom the
points to the points-named. There is no allegation that in
the month of July, when the capture took place, actual war
was going on in Kansas, or in the region between Kansas
and New Mexico, or Colorado, or that the train from which
the capture was made was a part of a military expedition.
The stores, supplies, baggage trains, the ¢ impedimenta” of
an army, are undoubtedly a portion of the army, and those
engaged in the management and control of them are in the
military service. These are indeed vital to its existence, and
their collection and protection are among the most anxious
duties of a careful commander. But the collection and
transportation from post to post of stores and supplies, re:
mote from the seat of actual war, not forming a portion of
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an advancing or retreating army, is quite another thing.
These latter duties are those of a commissary or guarter-
master, and not of a commanding officer. They may be
performed by soldiers or by civilians, by the army or by
coutractors. Those engaged in them may or may not form
a portion of an army.

That the statute of 1849, under whlch this claim is made,

was intended for the indemnity of those engaged in the
actual military service of the United States, that is, for en-
listed men while in the performance of their duties as such,
is plain enough.

This second section, under which the present claim is
made, provides in its first clause for an indemnity for the
loss of any horse, mule, ox, wagon, &c., arising from capture
or destruction by an enemy, or where the property has been
abandoned or destroyed by the order of a com*nandmg offi-
cer, while such property was in the military service of the
United States, either by impressment or by contract. This
military service is the same as that spoken of in the first
section, to wit, in battle, or service as soldiers under the
command of officers of the army. The destruction, aban-
donment, or capture is that of the same enemy, to wit, an
organized hostile force. And the same rule is applicable
whether the property was in such actual service by the con-
sent and agreement of the owner, as by hire, or whether it
had been foreibly seized by the government, that is to say,
“either by impressment or contract,” unless the owner had
agreed himself to bear the hazard of the loss.

The next paragraph of the section provides for a loss by
death or abandonment in consequence of failure on the part
of the United States to supply sufficient forage, or where the
loss has occurred by unavoidable accident” while such
property ““was in the service aforesaid.” In each case the
vaiue of the article to be paid, is its value at the time such
Person “entered the service.”

To all these provisos is added the final and sweeping
qualification, in these words: ¢ Provided, it shall appear that
such loss, capture, abandonment, destruction, or death was
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without fault or negligence on the part of the owner of the
property, and while it was actually employed in the service
of the United States.”

Was the claimant personally in the service of the United
States, and when did he enter it, if at all, and what were his
duties? It does not appear that he was obliged to be with
the train in person, or even that he was with it at the time
of the foss.

Upon the claimant’s construction of the statute, if his
whole train had been destroyed by lightning or by tempests,
by unexpected drouth or overwhelming heat, his claim for
indemnity would have been perfect. A destruction “by
unavoidable accident” of any horse, mule, ox, wagon, or
cart is provided for with equal clearness as where the loss
occurs by abandonment or by the capture of an enemy.

This construction is not admissible. The claimant was a
carrier or transporter of stores or supplies for the United
States, which stores and supplies were of a military charac-
ter, and which would be used by the United States as their
convenience or necessity required. He contracted to carry
the stores, and the government contracted to pay him $1.97
per hundred pounds. e was not in the military service of
the United States, and can, therefore, claim no benefit under
the statute of 1849. -

It is not perceived that the claimant’s case is aided by the
statute of 1863.* That statute enacts that the provisions of
the act of 1849 shall be “applicable to steamboats and other
vessels, to railroad cars and engines, when destroyed under
the circumstances provided for in the said act.”

We know, from the recent events of our history, that
steamboats and railroad trains were actually and usefully
employed as adjuncts of the army, that they were used.in
military expeditions, and on some occasions that the trams
were captured and destroyed by the enemy. These engines,
both of war and of peace, when employed in the actual
military service of the United States, are entitled to the
same indemnity as the other property referred to.

e e

* 12 Stat., 743, 4 6.
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The tenth article of the contract requires no discussion.
It is quite immaterial in any view of the case.

JUDGMENT AFFIRMED.

WiLLErT v. FISTER.

The testimony of a wife and daughter, undertaking to swear from mere
memory after a lapse of several years, as to the exact year (as ex. gr.,
whether 1865 or 1866) when they saw a particular paper, discredited ;
there being circumstances leading to the inference that they were mis-
taken as to the year; and the purpose of the suit which their testimony
was brought to sustain being to disturb, in favor of the husband and
father, after a lapse of nearly five years, and after the death of one of
the opposite parties to it, a settlement apparently fair.

AppEAL from the Supreme Court of the District of Co-
lumbia; the case being thus:

John Fister, a butcher, had a stall in market where he sold
pork. He bought his hogs of V. Willett and W. K. Clark,
trading as V. Willett & Co., and there was a pass-book held
by Fister in which the debits and credits were entered of
the transactions between the parties; the original entries being
made on the commercial books of Willett & Co. On Fister’s
pass-book, under date of 21st November, 1865, was the fol-
lowing entry:

“ By cash, on 80th of October, $1500.”

And on Willett & Co.’s books:
1865, October 80th, by cash, for proceeds of stall, $1500.”

The account on the pass-book, as well as the account on
Willett & Co.’s books, were all closed on December 14th,
1865, by “a note, at four months from this date, for
$1726.69.”

The pass-book and the defendant’s commercial books were
all in the handwriting of Willett, who died in 1869.

5 On the 15th of June, 1866, Fister confessed to V. Willett
& Co. a judgment for $6226, the amount of several notes
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which he had given for balances due from him in running
account; and subsequently conveyed several lots of ground,
the proceeds of which on sale of them were to be applied
towards payment of the judgment.

In this state of things, on the 15th of December, 1870,
Willett being now dead, Fister filed a bill in the court be-
low against his executors and Clark, praying that the judg-
ment which he had confessed might be set aside; the ground
of the bill being, as was alleged, that he, Fister, was an
ignorant man, scarcely able to write his name, and had been
induced to give the judgment for $6226, not observing that
Willett & Co. had not credited him with a payment of $1500
made some months before the confession of it, for which
payment he, Fister, had then and still had a receipt. The
receipt was without date, and in these words:

“ Received of John Fister, fifteen hundred dollars on account,
which is not on his book, owing to his not having it along to-day.
«V. WicLerr & Co.”

It did not appear that any other receipt than this, except-
ing one for $800, signed by Clark, and dated October 20th,
1868, had ever passed between the parties. The pass-book
and Willett & Co.’s books were apparently the only records.

The answer, both by the defendant Clark and the execu-
tors of Willett, gave full details of the transactions between
Fister and V. Willett & Co.; averred that Fister made but
one payment to them of $1500; denied that he had a receipt
for $1500 for which he had not already received credit;
averred that the judgment was properly entered for the
amount due and no more, ¢ and that all the credits to which
the plaintiff was entitled were allowed him; and that he
at that time well understood the same, and was perfectly
satisfied with the said settlement.”

The only question in the case was one of fact: Did the
receipt without date vefer to the transaction of 80th October,
1865, or to another amount of $1500 which Fister alleged
had been paid in April, 18657

The case being at issue, Adeline Fister, wife of the com-
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plainant, was examined; this examination being on the 5th
of February, 1871; and the defendants objecting to her tes-
timony as not competent under the acts of Congress, in vir-
tue of which it-was offered.* Mrs, Fister said :

« 1 attended to the principal part of my husband’s business in
market; received and paid out the money for him; I was in
fact the banker of my husband. I got the receipt in April,
1865; I know it was then, because I was cleaning some shad
and wanted some change, and I went up to where my husband’s
jacket was hanging on the sideboard, and run one of my hands
down one of his pockets to see if there was any money in it; I
pulled out this paper; I then called in my daughter, Maria, and
she read it. . . . After she read it, I carelessly threw it in the
drawer and didn’t think anything more about it for some time;
I looked at it again afterwards, and put it in an old book which
Mr. Willett had laid aside, and did not take it out again until a
year subsequent; I never showed the receipt to my husband;
he never saw it; 1 did not think it was anything of any ac-
count; I merely laid it aside; I did not know exactly what it
was for; I did not call my husband’s attention to it when he
went to make the settlement with Willett, for T did not know
of a settlement till he came back ; I did not call his attention to
it when he came back ; I found it in 1865; Mr. Willett died in
1869; I cannot say for what that receipt was given; it might
have been given for the $1500, or it might not, that I sent my
busband with; I can only swear as to the time I got the re-
ceipt.” “I had often sent Mr. Willett a roll of money of $1500
or $2000 at a time; the way he did not have it on the books is
this: this 81500 or $2000 was in payment, perhaps, of two or
three lots of hogs, and I got credit on the books for each lot of
hogs separately.” .

! “ Question. Did you ever pay him as much as $2000 in one
ay ?”

“ Answer. 1 don’t know as I paid him $2000, but I know I paid
him $1700 in one day, and I paid large amounts at other times;
I remember that in January or February, 1865, I sent him $1500 ;
my husband was going down: and having worried me a great
fleal about the book, not being able to find it, I said, ‘I wish to

¥ Aot of July 2d, 1864, and the amendment to it of March 3d, 1865 (18
Stat. at Large, 351, 538).
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heaven you and Mr. Willett would settle your business together
and not trouble me”’ T wrapped up one roll of $600 with red
string, and I took a piece of flannel and tied up another bundle
of $900 with it; he put the $600 into his side-pocket and the
other bundle of $900 into his pantaloons pocket.”

Mrs. Maria Clements, daughter of the complainant, was
also examined. She said:

“One day my mother called me to her and said she had a
receipt there that she could not understand; it had Willett’s
name on it; I read it, she holding it; I told her it was a receipt
for $1500, with no day and date; that was in the month of
April, 1865; after I read it, I gave it back to her and told her
to take care of it; I know it was in April, 1865, because she
asked me to remember, and I did; I also mentioned the day,
but I have now forgotten that.”

‘ Question. What makes you recollect it was April, 1865?”

“ Answer. When 1 said, ¢ There is no day and date,’ she said,
¢This is the way your father has been doing business; he takes
a receipt without day or date; now we will remember this;
that is what makes me recollect it was in April, 1865—my tell-
ing her it was in April, 1865; that impressed it on my memory ;
it could not have been in 1866.”

¢ Question. Have you had any conversation with her about it
sinee April, 1865, until to-day ?”

“ Answer. We have often talked it over, but I could not state
how often; I know nothing further touching the matter in con-
troversy.”

Fister’s pass-book contained entries thus:

John Fister in account with V. Willett & Co.

1865.
January 5. By cash, $402.13; 12, cash, $219.12, . . $621 25
12. o« 349.00; 20, cash, 871.51, . . 72051
2. u 403.50; 29, do., 249.85, . . 653 35
29. & 5256.15; 17 February, do., $90.22, . 615 37
February 7. L 809.78; 14 L8 do., 116, Een 92578
T4h© [ 56 519.10; 21 ¢«  do., 869.52, . 888 62
TPoTl 325.52; 28«  do.,516.09, . 841 61
28. By note at 6 months, for . : . ; . 1000 00
JRHBYNCa R S AL e Rt s SR Rt st 44 00
28. By note at 6 months, for . . . . . 100000

28. By amount over, . 3 8 - . . . 12019
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The pass-book showed that, taking the various sums total
of cash paid by Fister, from January to November, 1865,
the addition of $1500 to the amount paid in any one month
would make a much larger sum than was ever paid in any
other month., For example, the cash receipts were:

January, 1865, . g 0 g s . . $2610 48
February, . - 3 o . 5 s 5 26656 91
March, . 3 5 & s : 5 . 217112
ADTTASRESEE B SRS gt e S 29307500,
May, % 3 ¢ . E c : . 2501 00
June, - 5 . 5 - 2 c 5 2520 00
July, 5 5 . 5 : b - 5 2183 00
August, . . . $ . . . . 2408 00
September, : . . : g . . 1984 00
October, . 5 ¢ . . . - 5 2696 00
November, p 4 5 g 5 £ 5 1989 30

Clark, one of the defendants, was also examined, and he
testified that in his presence, in the autumn of 1865, Fister
paid Willett $1500, saying that he had not his pass-book
with him ; that Willett gave him a receipt; that so far as
the witness knew, Fister had never paid any other sum of
$1500 afterwards; that Fister, in confessing the judgment
to secure the notes which he had given, said ¢that he
thought he had done right, as he owed the debt and could
not pay the money and wanted to secure it,”” and that he had
never made to the witness any complaint that the judgment
had been confessed for too much.

The court below sustained the claim of the complainant
to the two credits and the defendants appealed.

. Messrs. Reginald Fendall and 1. J. Durant, for the plaintiff
werror ; Messrs. C. Ingle and B. H. Webb, conira.

Mr. Justice STRONG delivered the opinion of the court.

We need not inquire whether the deposition of Adeline
Eister, the wife of the complainant, was properly received,
for, with her testimony, there is not sufficient evidence to
Support the decree of the court below.

The bill was not filed until December 15th, 1870, four
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years and a half after the alleged mistake. During that long
period the complainant made no pretence that he had not
received all the credits to which he was entitled. Con-
stantly assenting by his silence to the correctuness of the set-
tlement, and of the judgment he had confessed, he conveyed
several lots of ground to the defendants and others, that the
proceeds of the sales thereof might be applied in payment,
and it was not until after the death of the person who re-
ceived the money which he now claims was not credited
that this suit was brought. Certainly after such delay, and
after such long apparent acquiescence in the correctness of
the settlement, the evideuce ought to be very clear that a
mistake was in fact made, in order to justify unravelling
what was done.

The settlement included several notes which the com-
plainant had given for balances due from him, according to
a running account. This account had been kept in the
books of Willett & Co., and also in a pass-book held by him.
It is not contended that the judgment was not taken for the
sums for which the notes had been given, or that the notes
were for a larger aggregate than appeared to be due by the
accounts kept, both in the complainant’s pass-book and in
the books of the defendants. The contention is that a pay-
ment was made by the complainant, which did not appear
on any of the books, and which was not credited to him.
The evidence of this is an undated receipt for $1500. But
the books of the defendants show a credit given for that
sum on the 30th of October, 1865, and in the pass-book
there is an entry of credit for the same sum, under date of
November 21st, 1865, as having been received October 30th.
As the receipt itself is the only receipt which appears ever
to have been given, except one for $800, dated October 20th,
1863, signed W. E. Clark, and as it states that the complain-
ant had not his pass-book along when the payment was made,
it would seem to be a reasonable presumption that it refers
to the payment made on the 30th of October, and which was
afterwards, on the 21st of November, credited in the pass-
book. If so, there was plainly no mistake in the notes and
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none in the judgment. Then certainly the complainant re-
ceived every credit which was his due.

But Mrs. Fister testifies that she saw the receipt in April,
1865, before the payment of October 30th was made. If she
is correct in that, then the payment made in October was a
different payment from that acknowledged in the receipt.
But we are satisfied that her memory in regard to the time
when she first saw the paper is at fault. There is nothing
in regard to which a witness is more likely to be mistaken
than in fixing the date at which a transaction long past took
place. She was examined as a witness in 1871, nearly six
years after the time when she says she found the receipt in
her husband’s pocket. When she found it, according to her
own account, she did not think it of any importance. She
“carelessly threw it in a drawer, and did not think any more
about it for some time.”” Then she put it in an old book
and laid it aside, and did not take it out for a year. She did
not call her husband’s attention to it before he settled with
the defendants. She ¢ was not aware she had it.” She
“never showed it to her husbaud,” though she knew when
he went to make the settlement. She did not think it was
of any account, and there was no circumstance associated
with her finding it that could have tended to impress the
time upon her memory. She says she knows it was in
April, 1865, because she was cleaning shad and wanted
change; but she may as well have been cleaning shad in
1866 as in 1865. The same remarks are applicable to the
testimony of Maria Clements, the daughter. She says she
remembers it was in April, 1865, because her mother told
her to remember, saying, ¢ This is the way your father has
been doing business. He takes a receipt without day or
da.te. Now, we will remember this.”” Rather inconsistent
this is with the testimony of the mother, who declares that
Sh_e thought the paper of no importance. It may be these
Wltn.esses have persnaded themselves they saw the receipt in
April, 1865. They have often talked the matter over with
each other. But there are many improbabilities in their

statements. Mrs. Fister says she was in fact her husband’s
VOL. XVIII. 7
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banker. She chiefly made the payments. She even goes
so far as to say that she sent to the defendants, in January
or February, 1865, $1500. Not, indeed, in one sum. Her
language is: “I wrapped up one roll of $600 with red string,
and I took a piece of flannel and tied up another bundle of
$900 with it. e (her husband) put the $600 into his side
pocket, and the other bundle of $900 into his pantaloons
pocket.” Such a minute recollection of a six-year-old trans-
action is almost too remarkable to be credited. But it is
still more remarkable that neither the husband nor the wife
discovered that they had no credit for so large a payment.
The accounts show that on the 28th of February, 1865, on
the transactions running through the months of January
aund February there was a balance of $2120.19, for $2000 of
which he then gave his notes. If he had made the payment
which he now asserts, the balance would have been only
$620.19. It is incredible that he would have given notes
for $2000 under such circumstances, for the payment must
then have been fresh in his recollection. In addition to this
we have the habit of business between the parties during
the years 1864 and 1865, exhibited at large in the defendants’
books and in the complainant’s pass-book. If $1500 were
paid in any month in addition to the sums eredited, it would
have been entirely outside of the usual course of business.
It must bave made an impression upon the complainant’s
memory when he gave the notes and confessed the judg-
ment.

Looking, therefore, at the probabilities of the case as de-
duced from the evidence, at the long delay of the complain-
ant to assert any claim, and at the fact that Mr. Willett had
died before the bill was filed, we think there is no suflicient
proof of a mistake to warrant a decree sustaining to any ex-
tent the complainant’s bill.

DrcrEE REVERSED, and the case remitted with instruc-
tions to

DisMISS THE BILL.
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MASTERSON, ASSIGNEE, v. HowaRrb.

1. Where a decree is entered upon an order taking a bill in equity as con-
fessed by defendants for want of an answer, the only question for the
consideration of this court on appeal is whether the allegations of the
bill are suflicient to support the decree.

2. While the existence of war closes the courts of each belligerent to the
citizens of the other, it does not prevent the citizens of one belligerent
from taking proceedings for the protection of their own property in
their own courts, against the citizens of the other, whenever the latter
can be reached by process.

3. Before the late civil war certain citizens of California and Illinois had
brought suit in the Cireunit Court of the United States in Texas, against
citizens of that State to quiet the title of the complainants to a tract of
land there situated, and prevent harassing and vexatious litigation from
a multiplicity of suits. On the 20th of June, 1866, a final decree was
entered in that suit, the Circuit Court being then open in Texas, and
active hostilities having there ceased, although the proclamation of the
President announcing the close of the war in that State was not made
until the 20th of August afterwards. Held, that the complainants had
aright to proceed in the Circuit Court of the United States to protect
their property situated in Texas from scizure, invasion, or disturbance
by citizens of that State, so soon as that court was opened, whether
official proclamation were made or not of the cessation of hostilities.

ArpeaL from the Cireuit Court for the Western District
of Texas; the case being thus:

On the 17th of February, 1851, Bainbridge Howard, a
citizen of Louisiana, filed his bill in the court below against
a certain Herndon, and one Maverick, residents of Texas,
setting forth that “on or about the 22d November, A, D.
1766, the government of Spain, according to the forms of
law and by the regularly constituted officers of the govern-
ment, granted to the Indians of the population of the Mis-
sion of San José, a certain tract or parcel of land, situated,
'ying, and being in what is now the county of Medina, in
the State of Texas,” &e., describing it.

The bill alleged that through regular mesne conveyances
Zle’ Howard, the complainant, was the owner of the land,

‘all of which will more tully and at large appear by the
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grant to said Indians, and the chain of conveyances to your
orator, to which for greater\:@%aiuty«Qj the hearing your
orator begs leave to refer, 5 1t st arther that he wasin
possession, and that tle® &efer%gag)ts had made sundry loca-
tions of land certii%émtesgqpon, gn@oglaimed patents to the
said land, which congtRuted efoud upon his title; where-
fore, and to aw’oi@ﬁ\mBéWElty of suits, he brought his suit
in equity. A4

The defendants were interrogated as to what locations,
&c., they had made within the boundaries of the described
tract, and in conflict with the complainant’s claim; and what
locations and surveys others had made; and the bill prayed,

“That, by decree to be rendered herein, the locations, sur-
veys, and patents, if any, made within the limits of your ora-
tor’s tract or parcel of land aforesaid, may be determined and
held to be void, and thereby the cloud impending over the title
of your orator be removed; or that after establishment of the
right in such manner as this court may direct by final decree to
be then rendered, your orator may be quieted in his title and
possession aforesaid, and all obstruction to the full and peaceable
enjoyment of his property removed; or that, if your oratoris
mistaken in the special relief hereby asked, such otber or further
relief be extended to him, or decree rendered in the premises, as
the nature of the case may require.”

The complainant having died, a supplemental bill in the
nature of a bill of revivor was filed, and presented in the
name of his heirs, representing themselves, one as a citizen
of California and the others as citizens of Illinois. Adopt-
ing the allegations of the original bill touching the grant
of the land from Spain, it represented that the title granted
by Spain to the Indians of San José became vested in one
Johm McMullen, with actual possession; that McMullen’s
title had become equitably vested with possession in Howzu:d;
that Howard’s title and possession were now in the complaiu-
ants; and that the heirs of McMullen (whom the supple-
mental bill made parties) neglected to convey the legal title.

In October, 1860, the default of the defendants, Herndon
and Maverick, in not answering the supplemental bill, was
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entered, with an order that the bill be taken as confessed
against them. In January_, 1861, the court set aside this
order so far as it affected the.defendant, Herndon, and
grauted leave to him, ¢ upon condition that he shall pay all
the costs of the complainant in this case, for which execution
may issue upon this decree,’ to answer until March follow-
ing; but confirmed the order asto the defendant, Maverick,
and decreed that the complmnants “have and recover of sald
Maverick the tract of land in the original bill described;
and that their title to the same be and is hereby decreed to
be free from all clouds cast thereupon by said Maverick,
and all persons claiming by, through, or under him. And
that the patents, locations, and surveys obtained by said
Maverick, in conflict with the title of the complainants,
which is decreed to be a good title, are hereby adjudicated to be
null and void.” A reference was made to a master to ascer-
tain the facts sought to be discovered, and a decree of spe-
cific performance was decreed against the heirs of John
McMullen. An execution subsequently issued and a certain
part of the costs were obtained, but not all.

The answer of Herndon having been filed without (as the
complainant alleged, though this was denied on the other
side) his having complied with the terms imposed, his de-
fault was entered on the 4th of March, 1861, and an order
made taking the supplemental bill as confessed against him.
Ou the 20th of June, 1866, the court ordered the answer
of Herndon to be struck from the files, and confirmed and
made final the order taking the supplemental bill as con-
fessed against him. The court then proceeded to enter a
decree joint in form against both Maverick and Herndon.

From this decree both parties appealed; the defendant,
Herudon, through his assignee in bankruptey, he havmg
since the deuee become bankrupt. This appeal had, by con-
sent of the assignee, been dismissed as to him.

Messrs. W. W. Boyce and G W. Paschall, for the appellant :

L The decree against Maverick, entered January, 1861,
Was not a final decree. A reference was made to a master
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to ascertain the facts sought to be discovered; and until the
coming in of his report and subsequent action on the part
of the court by way of decree, there was nothing finally de-
creed in the case.

2. Neither should Herndon’s answer have been stricken
from the files. An execution issued and the costs were cer-
tainly paid in part. No proof is given that they were not
fully paid, and the assumption that they were not is hardly
Jjustified.

8. There was nothing in the bill or in the prayer of it,
which justified the decree made that the title of the com-
plainauts was ““a good title.”” This part of the decree was
supererogatory. The claim of the defendants, their loca-
tions, &c., which the bill sought to have cleared away, might
all have been bad without the complainant’s title being
good.

4. But without pressing these points, there remains an
objection that goes to the foundation of the decree. The
decree covers action had upon a motion of 4th March, 1861
(on which final action was had 20th June, 1866), without
notice to the defendants, in behalf of citizens of Califor-
nia and Illinois against citizens of Texas. Now this court
historically knows that secession was as much an accom-
plished fact on the 4th of March, 1861, as it ever was; that
the army of the United States in Texas had surrendered
to the State convention; that the secession ordinance had
been ratified by the people, and all. Federal officers in that
State had ceased their functions. The civil war had in fact
commenced. Neither party could take any order under the
motion or upon the answer. The District Courts of Texas
were not organized for any purpose, until the spring of 1866.
Aud it was by the proclamation of 20th August, 1866, that
the President declared that «subsequently to the second day
of April, 1866, the insurrection in the State of Texas }fas
been everywhere suppressed and ended, and the authority
of the United States has been successfully and completely
established in said State of Texas,” &ec.*

# Paschal’s Annotated Digest, 1502.
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The decree then being in behalf of citizens of California
and Illinois (loyal States), agaiust citizens of Texas (a State
in rebellion), was, according to decisions of this court, a de-
cree between alien enemies before the termination of the
war, and, therefore, a nullity.* The case of The Proteclort
settled that the civil war was not closed in Texas until 20th
August, 1866. And Dean v. Nelson,} and The Railroad Com-
pany v. Trimble,§ hold such decrees to be void.

Mr. T. 7. Crittenden, contra.

Mr. Justice FIELD delivered the opiniou of the court.

It is unnecessary to determine whether the decree against
Maverick, entered in January, 1861, is to be deemed final
or interlocutory., The subsequent decree against Herndon,
entered in June, 1866, is in form against both of the defend-
ants,  The court below, in its subsequent proceedings,
treated the latter decree as the one which finally determined
the rights of the parties in the case, and from that decree
the appeal is taken.

It is also unnecessary to determine whether the court
erred in striking Herndon’s answer from the files, as his
assignee makes no objection to the ruling, or to the decree
which followed. He has consented through his counsel to
the dismissal of his appeal.

The only question, therefore, for our consideration upon
the record, is whether the allegations of the supplemental
bill, and of the original bill to which it refers, are sufficient
to support the decree thus entered upon the default of the
defendants. And upon this question there can be no doubt.

The suit was brought on the equity side of the court to
quiet the title of the complainant to a tract of land situated
in the State of Texas, and prevent harassing and vexatious
fitigation from a multiplicity of suits. The original bill
alleges, in substance, that the ‘complainant is in possession
and seized in fee of the tract, deraigning his title from a

’.* United States v, Anderson, 9 Wallace, 70; Hanger ». Abbott, 6 1d. 532,
712 ‘Nallace, 702. i 10 Id. 160, 172. 4 Ib.377.
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grant issued by the government of Spain, in 1766, to Indians
of the mission of San José, in Texas; that the defendants
have made locations and surveys of large parcels of the tract
under certificates or warrants issued by the Republic of
Texas, by virtue of which they assert a right to the parcels
thus located and surveyed, and have thereby created a cloud
upon the title of the complainant, aud disturbed his posses-
sion. The bill prays that the surveys and locations, and
patents thereon, if any have been obtained, may be deter-
mined and declared void, and the cloud impending over the
title of the complainant, be thereby removed; or that the
right of the complainant being established, he may be
quieted in his title and possession, and all obstruction to the
peaceable enjoyment of his property be removed; or that
he may have such other or further relief as the nature of the
case may require. The original complainant having died,
a supplemental bill, in the nature of a bill of revivor, was
filed and prosecuted'in the name of his heirs. It showsa
change of parties consequent upon the death of the original
complainant, and the death of several of the original de-
fendants ; and brings in as new parties the heirs of one John
McMullen, through whom the complainant traced his title.
But so far as it concerns the defendants, Maverick and Hern-
don, who are alone represented by the appellants, its allega-
tions are substantially the same as those of the original bill.

The decree of the court entered oun the 20th of June, 1866,
responded substantially to these allegations. Tt adjudged
the title of the complainants to the tract in question * to be
free from all clouds cast thereon’” by the defendants, Mave-
rick and Ierndon, and all persous claiming under them,
and that “all patents, locations, and surveys obtained or
owned ” by them, in conflict with the title of the complain-
ants, which was decreed to be a good title, were null and
void, and directed the defendants to cancel and remove
thern. The clause of the decree directing that the com-
plainants have and recover the land of the defendants may
be supported under the general prayer of the bill, if, pf:nd-
ing the suit, the defendants had gone into possession of any
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of the parcels located and surveyed by them; and, if such
were not the case, the clause could not in any way prejudice
their rights.

But the counsel of the appellant Maverick, looking out-
side of the record to the condition of the country at the
time the decree was rendered, takes the position that the
decree is null and void because rendered by the court before
the proclamation of the President of August 20th, 1866,
announcing the close of the war in Texas, contending that,
as the complainants were citizens of California and Illinois,
and the defendants citizens of Texas, it was a decree in a
suit between public enemies, and, therefore, void.

If it were true, which is not admitted, that the parties to
the present suit were to be regarded as public enemies after
the cessation of hostilities in Texas, and the restoration of
the authority of the United States, until the proclamation of
the President was issued, in August, 1866, the conclusion
drawn by counsel would not follow. The existence of war,
does, indeed, close the courts of each belligerent to the citi-
zens of the other, but it does not prevent the citizens of one
belligerent from taking proceedings for the protection of
their own property in their own courts, against the citizens
of the other, whenever the latter can be reached by process.
The citizens of California and Illinois had a right to seek
the courts of the United States in Texas, or to proceed with
suits commenced therein previous to the war, to protect their
property there situated from seizure, invasion, or disturb-
ance by citizens of that State, so soon as those courts were
opened, whether official proclamation were made or not of
the cessation of hostilities.

In the case of The Protector,* it was held that the war be-
gan in the Gulf States at the date of the proclamation of
itended blockade of their ports by the President. That
Was the first public act of the executive in which the exist-
euce of the war was officially recognized, and to its date the

courts look to ascertain the commencement of the war,
N e R

* 12 Wallace, 700.
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And, so far as the operation of the statutes of limitation in
the several States is concerned, to determine the period
which must be deducted for the pendency of the war from
the limitation prescribed, it was held in the same case that
the war continued until proclamation was in like manner
officially made of its close. This is the extent of the de-
cisions of this court.*

It is well known that before such official proclamation was
made courts of the United States were held in the several
States which had been engaged in the rebellion, and their
jurisdiction to hear and determine the cases brought in
them, as well before as after such proclamation, is not open

ntroversy.
0 EqRb Y JUDGMENT AFFIRMED.

[See the next case.]

UNIVERSITY ». FINcH.

1. A sale of real estate made under a power contained in a deed of trust exe-
cuted before the late civil war is valid, notwithstanding the grantors in
the deed, which was made to secure the payment of promissory notes,
were citizens and residents of one of the States declared to be in insur-
rection at the time of the sale, made while the wir was flagrant.

2. This court has never gone further in protecting the property of citizens
residing in such insurrectionary States from judicial sale than to declare
that where such citizen has been driven from his home by a special mil-
itary order, and forbidden to return, judicial proceedings against him
were void. ;

8. The property of such citizens found in a loyal State is liable to seizure
and sale for debts contracted before the outbreak of the war, as in the
case of other non-residents.

ArpraL from the Circuit Court for the District of Mis-
souri; the case being thus:

Daily and Chambers purchased of Elliott, in March, 1860,
certain real estate in St. Louis, Missouri. For the principal
part of the purchase-money they gave him their promissory

* Brown ». Hiatts, 15 Wallace, 184; Adger v. Alston, Ib. 560.
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notes, and to secure the payment of these notes they made a
deed of trust to one Ranlett, conveying the property thus
purchased, with authority to sell it, on giving notice in a
newspaper of the sale, in satisfaction of these notes if they
were not paid as they fell due.

The notes were assigned by Elliott to the Washington
University, and the money being unpaid and due, the real
estate so conveyed was sold by Ranlett in accordance with
the terms of the trust deed, to the University, on the 9th
day of December, 1862. The trustee made to the University,
which was a corporate body, a deed for the land, and the
University afterwards sold it for value to one Kimball.

Daily and Chambers were both citizens of the State of
Virginia, residing in the county of Mecklenburg, when they
bought the land of Elliott, and have resided there ever since.
Daily having been declared a bankrupt, and one Finch hav-
ing been appointed his assignee, Finch, along with Cham-
bers, the other purchaser, filed a bill on the chancery side
of the Circuit Court of the United States for the District of
Missouri to have the sale decreed void, and to have the pro-
ceeds of the sale of the land by the University to Kimball
declared a trust fund for their use; and the court decreed
accordingly., The ground of this decree was that the sale by
the trustees took place during the late civil war, and that
Daily and Chambers were citizens of the State of Virginia,
resident within that part of the State declared by the Presi-
dent to be in a state of insurrection. From the decree thus
made the present appeal was taken.

Mr. J. M. Krum, for the appellant, citing Hanger v. Abbott,*
and Dean v. Ne lson ,1 argued that inasmuch as all commer-
cial intercourse was f01b1dden between the people of the
loyal States and those residing in the insurrectionary dis-
tricts, both by virtue of the act of Congress and by the prin-
ClpleS applicable to nations in a state of war, all processes
for the collection of debts were suspended, and that the

——

* 6 Wallace, 532. + 10 Id. 158.
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complainants being forbidden by these principles to pay the
debt, there could be no valid sale of the land for default of
such payment. Ile also argued that the power in the deed
to sell, which required a notice in a newspaper of the sale,
was intended to apprise the complainants of the time and
place of sale; and that inasmuch as it was impossible for
such notice to reach them, situated as they were, no valid
sale could be made.

Mr. W. H. Letcher, contra.

Mr. Justice MILLER delivered the opinion of the court.

The case before us was not one of a sale by judicial pro-
ceeding. No aid of a court was needed or called for. It
was purely the case of the execution of a power by a person
in whom a trust had been reposed in regard to real estate,
the land, the trustee, and the cestui que trust all being, as they
had always been, within a State whose citizens were loyally
supporting the nation in its struggle with its enemies. The
conveyance by the complainants to Ranlett vested in him
the legal title of the land, unless there was a statute of the
State of Missouri providing otherwise, and if there was such
a statute it still gave him full control over the title for the
purposes of the trust which he had assumed. No further
act on the part of the complainants was necessary to transfer
the title and full ownership of the property to a purchaser
under a sale by the trustee.

The debt was due and unpaid. The obligation which the
trustee had assumed on a condition, had become absolute
by the presence of that condition. If the complainants had
both been dead, the sale would not have been void for that
reason, if made after the nine months during which a statute
of Missouri suspends the right to sell in such cases. If they
bad been in Japan it would have been no legal reason for
delay. The power under which the sale was made was
irrevocable. The creditor had both a legal and moral right
to have the power made for his benefit executed. The en-
forced absence of the complainants, if it be conceded that it
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was enforced, does not in our judgment afford a sufficient
reason for arresting his agent and the agent of the creditor
in performing a duty which both of them imposed upon him
before the war began. Ilis power over the subject was per-
fect, the right of the holder of the note to have him exercise
that power was perfect. Its exercise required no intercourse,
commercial or otherwise, with the complainants. No mili-
tary transaction would be interfered with by the sale. The
enemy, instead of being strengthened, would have been
weakened by the process. The interest of the complainants
in the land might have been liable to confiscation by the
government, yet we are told that this right of the creditor
could not be enforced, nor the power of the trustee lawfully
exercised. No authority in this country or any other is
shown to us for this proposition. It rests upon inference
from the general doctrine of absolute non-intercourse be-
tween citizens of States which are in a state of public war
with each other, but no case has been cited of this kind even
in such a war,

It is said that the power to sell in the deed of trust re-
quired a notice of the sale in a newspaper, that this notice
was intended to apprise the complainants of the time and
place of sale, and that inasmuch as it was impossible for
such notice to reach the complainants no sale could be made.
If this reasoning were sound, the grantors in such a deed
need only go to a place where the newspaper could never
reach them to delay the sale indefinitely, or defeat it alto-
gether. But the notice is not for the benefit of the grantor
in the sense of notice to him. It is only for his benefit by
giving notoriety and publicity of the time, the terms, and
the place of sale, and of the property to be sold, that bidders
may.be invited, competition encouraged, and a fair price
obtained for the property. As to the grantor, he is pre-
sumed to know that he is in default and his property liable
to sale at any time; and no notice to him is required.

But the authority of certain cases decided in this court is
relied on, in which the effect of the state of the late civil war
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is considered, in judicial proceedings, between parties resid-
ing on different sides of what has been called the line sepa-
rating the belligerents.

The first of these is that of Hanger v. Abbotl. That case
laid down the proposition that when a citizen of a State ad-
hering during that war to the national cause brought suit
afterwards against a citizen residing during the war within
the limits of an insarrectionary State, the period during
which the plaintiff was prevented from suing by the state of
hostilities should be deducted from the time necessary to
bar the action under the statute of limitations. It decided
nothing more than this, It did not even decide that a similar
rule was applicable in a suit brought by the latter against the
former. And it decided nothing in the question now before
us, even if the sale here had been under a judicial proceeding.

Another case is that of Dean v. Nelson. If the present had
been a sale under judicial order, that case would bear some
analogy to this, and some expressions in the opinion more
general than was intended may, as this court has alveady
said, tend to mislead. That case was a proceeding within
an insurrectionary district, but held by our military forces,
in a court established by military orders alone. It was a
proceeding to foreclose a mortgage on personal property,
and it was instituted against parties who had been expelled
by military force from their residence, and who were for-
bidden absolutely by the order which expelled them, and
which was addressed to them by name, from coming back
again within the lines of the military authority which organ-
ized the court. Inasmuch as, without their consent and
against their will, they were thus driven from their homes,
and forbidden to return by the arbitrary though probably
necessary act of the military power, we held that a judicial
decree by which their property was sold during the continu-
ance in force of this order was void as to them. To that
doctrine we adhere, and have repeated it at this term in the
case of Lasere v. Rochereau.*

P L . A

* 17 Wallace, 437.
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But this court has never decided nor intentionally given
expression to the idea that the property of citizens of the
rebel States, located in the loyal States, was, by the mere
existence of the war, exempted from judicial process for
debts due to citizens of the loyal States contracted before
the war. A proposition like this, which gives an immunity
to rebels against the government not accorded to the soldier
who is fighting for that government, in the very locality
where the other resides, must receive the gravest considera-
tion and be supported by unquestioned weight of authority
before it receives our asseunt. Its tendency is to make the
very debts which the citizens of one section may owe to an-
other an inducement to revolution and insurrection, and it
rewards the man who lifts his hands against his government
by protection to bis property, which it would not otherwise
possess, if he can raise his efforts to the dignity of a civil
war,

The case of Mec Veigh v. Uniled States,* holds that an alien
enemy may be sued though he may not have a right to
bring suits in our courts. And that when he is sued he
has a right to appear and defend. ¢ Whatever,” says the
court, “ may be the extent of the disability of an alien enemy
to sue in the courts of the hostile country, it is clear that he
is liable to be sued, and this carries with it the right to use
all the means and appliances of defence.”

And this proposition is supported by the authorities there
cited as well as by sound reason. If such be the rule in re-
gard to alien enemies in a war between independent states,
1t should be quite as applicable, if not more so, between citi-
zens of the same government who are only enemies in a
qualified sense in a civil war.t

We are of opinion that the sale by the trustee in the case
u.nder consideration was a lawful and valid sale, and that the
bill of the complainants should have been dismissed. The
decree of the Circuit Court is, therefore, REVERSED, with
directions to '

DiIsMISS THE BILL.
et il

* 11 Wullace, 259. + See Masterson v. Howard, suprea, 99.




112 Best v. Porxk. [Sup. Ct.

Statement of the case.

Best v. PoLk.

1. The treaty of May 24th, 1834, with the Chickasaw Indians (7 Stat. at
Large, 450) conferred title to the reservations contemplated by it, which
was complete when the locations were made to identify them.

2. A patent (as often decided before) is void which attempts to convey lands
previously granted, reserved from sale, or appropriated.

3. Reservees under the treaty above named are not obliged, in addition to
proving that the locations were made by the proper officers, to prove also
that the conditions on which these officers were authorized to act had
been observed by them.

4. Copies of records appertaining to the land office, certified by the register
of the district where they are, are evidence in Mississippi.

5. An officer commissioned to hold office during the term of four years from
the 2d of March, 1845, is in office on the 2d of March, 1849. The word
“from’’ excludes the day of date.

ERrRoR to the District Court for the Northern District of
Mississippi; the case being thus:

By virtue of a treaty made October the 20th, 1832,* the
Chickasaw Nation of Indians, in the belief that it was better
to seek a home west of the Mississippi, ceded their lands to
the United States, who agreed to survey and sell them on
the same terms and conditions as the other public lands,
and to pay the proceeds to the nation. 1In order, however,
that the people of the tribe should not be deprived of'a home
until they should have secured a country to remove to, they
were allowed, after the survey and before the first public
sale of their lands, to select out of the surveys a reasonable
settlement for each family, and to retain these selections as
long as they were occupied. After this occupation ceased
the selected lands were to bé sold and the proceeds paid to
the nation.

On the 24th of May, 1834, a little more than a year after
the date of the first treaty, another treatyt was made with
these Indians, essentially changing the provisions of the for-
mer one. These changes were made owing to the supposed
inability of the Chickasaws to obtain a country within the

* 7 Stat. at Large, 381. + Ib. 450.
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territorial limits of the United States adequate to their wants,
and to the desire expressed by them to have within their
own direction and control the means of taking care of them-
selves. Accordingly they abandoned the idea of selecting,
out of the surveys, lands for temporary occupancy, and, in
lieu thereof, reservations of a limited quantity were conceded
to them. The scheme embraced the whole tribe—heads of
families as well as all persons over twenty-one years of age,
male and female, who did not occupy that relation, The
sixth article of the treaty reserved a section of land to each
of this latter class of Indians, a list of whom, within a rea-
sonable time, seven chiefs (named in the treaty) were to
make out and file with the agent. On this officer certifying
that the list was believed to be accurate, the register and
receiver were to cause the locations to be made.

In this state of things, the United States, on the 18th of
March, 1847—reciting that one James Brown had paid,
“according to the provisions of two several treaties with the
Chickasaw Indians, dated October 20th, 1832, and May 24th,
1834, &c., for the section 23, in township 5, of range 11
west, in the district of lands subject to sale at Pontotoe,
Mississippi, containing, &e., ¢ aceording to the official plat of
the survey returned into the General Land Office by the
surveyor-general, which said tract has been purchased by
the said James Brown”—granted the section of land de-
scribed to the said Brown in fee.

Brown granted it to one Polk. Hereupon, a certain Best
being in possession, Polk sued him in ejectment. The de-
fendant set up that prior to the issuing of the patent to
Brown the section had been located to an Indian, named
Bah-o—nah-tubby, of the Chickasaw Nation, under the terms
of the second treaty, and that he held under the said Indian.

0}1_ the trial the defendant offered in evidence a paper
certified by one A. J, Edmondson, styling himself register
O_f tl_le land office of the United States at Pontotoe, Missis-
SIPPL, to be ““a true copy of the roll, number, reserves, and
I?C@tloxls under the sixth article’” of the treaty between the
United States and Chickasaw Indiauns, &c., ““ and of the list

VOL. XVIII. 8
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of persons furnished by the Chickasaw agent to the register
and receiver as Indians entitled to land under said article,”
The paper ran thus:

Reservations under the sixth article of the Chickasaw treaty.

No. Reserve. 3 3 3 Date.

774 Tah-pin-tah-umby. 11 W | June 17,1839,
775 Chah-caw-mubby. 10 11 ¢« ST,
776 Bah-o-nah-tubby. 23 11 ¢ A L

The certificate of Edmondson to this exhibit was dated
March 2d, 1849, while the commission of Edmondson him-
self, which was produced and put in evidence by the other
side, was dated on March 2d also, four years previously;
and appointed him register of the land office at Pontotoc
“during the term of four years from the 2d day of March,
1845.”

The plaintiff objected to the paper offered in evidence,
upon the ground that it did not purport to be a copy of the
record of the land office ; that the certificate was not author-
ized by any act of Congress; that it stated facts and legal
conclusions; that it did not show that the list was made by
the person named in the articles of the treaty, or that the
ageut certified to its believed accuracy; that it was not
founded on any order of survey, donation, pre-emption, o
purchase; that it did not purport to be a copy of the plat of
the general office; that it could not be set up to defeat a
patent; that the present action being one of ejectment the
legal title alone was involved, and that such title could only
pass by a patent; that a patent could not be impeached-at
law except for defects apparent on its face; that the treaties
did not convey the title in fee to the Indian Bah-o-nah-tu.bby,
for the section of land sued for, but that the title remained
in the United States till it passed out by patent.

The court decided that the paper was incompetent, a.ﬂf}
verdict and judgment having been rendered for the plaintiff,
the defendant brought the case here, assigning for error the
exclusion of the paper.
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Mr. T. J. D. Fuller, in support of the ruling below :

In addition to the reasons taken on the trial for the rejec-
tion of the paper—reasons here iterated and relied on—it
may be urged:

1. That the contemplated reservees were unknown and
uncertain persons till designated and fixed in a prescribed
manner and on specific proofs. The certificate oftered in
evidence should have therefore shown, in addition to what
it did show (if it showed anything), that a list including
Bah-o-nah-tubby was furnished by the ¢“seven chiefs,” in
accordance with the sixth article of the treaty to the agent,
and that he certified to the receiver and register that he be-
lieved it accurate.

2. The paper offered was not authenticated in the manner
preseribed by statute. It should have been certified by the
Commissioner of the Land Office, under the seal of the De-
partment of the Interior, accompanied with the survey, maps,
and reservations marked thereon, as they must be if the record
exists.*

3. The paper was inadmissible, because the officer certi-
fying, and at the time he certified, was not in office. The
day of the date of his commission is to be included within
the computation of the four years. IHis office, or term of
office, expired on the night of March 1st, 1849. And such
i understood to be the practice and holding of the govern-
ment. It is in analogy to the rule of law for computing
time under the statute of limitations.

4. The paper, if competent for any purpose, could be so
for one purpose only, and that was to disprove seizin of the
Plaintiff.  But the defendant offered no evidence to connect
himself with the alleged outstanding title.

Mr.J. W.C Watson, contra.

Mr. Justice DAVIS delivered the opinion of the court.
T order to carry out in good faith Indian treaties, effect

’f See act of January 23d, 1823, 8 Stat. at Large, 721; 10 Id. 297; and
rightly’s Digest, 267 and footnotes.
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must be given to the intention of the parties to them; and
from the different provisions of the treaties which are appli-
cable to this case, no well-founded doubt can exist of the
proper construction to give to the sixth article, The cession
in the first treaty contemplated the ultimate abandonment
of the lands by the Indians, This treaty did not prove satis-
factory, and the Indians asked, and the United States con-
ceded to them, a limited quantity of land for a permanent
bhome. This object conuld not be obtained if it were meant
to give only an equitable title to the Indians. Such a title
would soon become complicated by the encroachments of
the white race; and that the Indians supposed they were
providing for a good title to their « reservations” is manifest
enough, because they declare, in the second treaty, that they
wish to have the management of their affairs in their own
hands.

This disposition, which was natural under the circum-
stances, the United States yielded to, and agreed, when the
body of the lands were surveyed, to reserve from sale certain
limited portions on which the reservations should be located.
This was done in obedience to a just policy, for it would
have been wrong, considering the dependent state of these
Indians, to hold them to their original engagement. The
United States could not afford to do this, and, therefore,
willingly consented to re-cede to the Indians enough lands
for their wants. Can it be doubted that it was the intention
of both parties to the treaty to clothe the reservees with the
full title? If it were not so there would have been some
words of limitation indicating a contrary intention. Instead
of this there is nothing to show that a further grant, or any
additional evidence of title, were contemplated. Nor was
this necessary, for the treaty proceeded on the theory that a
grant is as valid by a treaty as by an act of Congress, and
does not need a patent to perfect it. We conclude, there-
fore, that the treaty conferred the title to these reservations,
which was complete when the locations were made to iden-
tify them. This was the view taken of this subject by.the
highest court of Mississippi soon after this treaty went into
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operation, in litigations which arose between the white race
aud the Indians themselves concerning the effect to be given
to these reservations.* In all these cases the Indian reservee
was held to have preference over the subsequent patentee,
on the ground that the United States had parted with the
title by the treaty. These decisions, furnishing a rule of
property on this subject in Mississippi, were not brought to
this court for review, as they could have been, but have been
acquiesced in for a quarter of a century. To disturb them
now would unsettle titles bond fide acquired.

It has been repeatedly held by this court that a patent is
void which attempts to convey lands that have been “pre-
viously granted, reserved from sale, or appropriated.”t <1t
would be a dangerous doetrine (say the court in New Orleans
v. Uniled Slates]) to consider the issuing of a grant as conclu-
sive evidence of right in the power which issued it. Ou its
face it is conclusive, and cannot be controverted; but if the
thing granted was not in the grantor no right passes to the
grantee. A grant has been frequently issued by the United
States for Jand which had been previously granted, and the
second grant has been held to be inoperative.”

If, thevefore, the location of the land in controversy was
properly made, the legal title to it was consummated, and
the subsequent patent was unauthorized. And this brings
us to the consideration of the question whether the evidence
on the subject of the location ought to have been received
by the court. _

This evidence consists of the certificate of the register of
the land office at Pontotoe that the reserve of a Chickasaw
Indian (naming him) was located on the disputed section in
June, 1839, under the provisions of the sixth article of the
Chickasaw treaty, and a copy of the roll, number, reserve,

; V_Vrfly v- Doe, 10 Smedes & Marshall, 461; Newman v. Doe, 4 Howard
‘..\1155153"[)[&), 555; Niles et al. v. Anderson et al., 5 1d. 365; Coleman v.
Doe, 4 Smedes & Marshall, 46.

1 Stoddard », Chambers, 2 Howard, 284; United States v. Arredondo, 6

Peters, 728 ; Reichart v. Felps, 6 Wallace, 160.
T10 Peters, 731,
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and location is given, showing this to be the case. It is
insisted that this certificate did not go far enough; that it
ought to have shown that a list, including this Indian, was
furnished by the seven chiefs to the agent, and that the
agent certified to the register and receiver, prior to the loca-
tion, that he believed the list to be accurate, If this were
so no presumption could arise that local land officers,
charged with the performance of a duty, had discharged it
in conformity with law.

It would be a hard rule to hold ‘that the reservees under
this treaty, in case of contest, were required to prove not
only that the locations were made by the proper officers, but
that the conditions on which these ofticers were authorized
to act had been observed by them. Such a rule would im-
pose a burden upon the reservees not contemplated by the
treaty, and, of necessity, leave their titles in an unsettled
state. The treaty granted the land, but the location had to
be fixed before the grant could become operative. After
this was done, the estate became vested and the right to it
perfect, as much so as if the grant had been directly exe-
cuted to the reservee. It has been frequently held by this
court that a grant raises a presumption that the incipient
steps required to give it validity have been taken.*

The grant, in this case, was complete when the location
was made, and the location is, in itself, evidence that the
directions of the treaty on the subject were observed, and it
cannot be presumed that the officers empowered to make
the location violated their duty. Even if the agent neglected
to annex a proper certificate to the roll of Indians entitled
to the reservations, it is difficult to see how the Tndians
could be prejudiced by this neglect. We conclude, theré?-
fore, that the certificate of the register was competent evi-
dence, and if the locations were not as there stated, it 18
easy for the plaintiff’ below to show that fact. The same
effect was given to a similar certificate of this same officer,

% Polk’s Lessee v. Wendell, 5 Wheaton, 293; Bagnell v. Broderick, 13
Peters, 436.
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by the High Court of Errors and Appeals of Mississippi, as
early as 1848, in an action of ejectment brought by a Chick-
asaw Indian, for a tract of land claimed by him in virtue of
a location made in his behalf as a reservee, against a party
claiming by patent subsequent in date to the location of his
reservation. And this decision was reaftirmed by the same
court in 1854, in the case of another Indian suing for his
land under similar cirecumstances.* It must have been sup-
posed at the time by the losing parties that these decisions
were correct, or else the opinion of this court would have
been asked on the point involved. After such a length of
acquiescence, it would produce great mischief to hold this
evidence to be incompetent,

It is objected that the paper offered in evidence should
have been certified by the Commissioner of the General
Land Office ; but this was not necessary, for copies of rec-
ords appertaining to the land office, certified by the register,
are evidence in Mississippi, and similar statutes exist in
nearly all the Western and Southwestern States.t

Another objection is taken to the certificate of Edmond-
son, on the ground that when it was given his term of office
had expired. This objection cannot be sustained, for the
certificate bears date the 2d March, 1849, and he was com-
missioned to hold the office of register “during the term of
four years from the 2d day of March, 1845.” The word
“from” always excludes the day of date.y

It is argued that in ejectment a stranger to the outstand-
ing title cannot invoke it to defeat the action. Whether
this be so or not depends on the laws of the State; but the
point does not arise in this case, for there was no oppor-
tunity for the defendant to econnect himself with the Indian
title after the court refused to let the evidence on the subject
of this title go to the jury.

* Wray v. Doe, 10 Smedes & Marshall, 452 ; Hardin v. Ho-yo-ho-Nubby’s
Lessee, 97 M ississippi, 567.

t See Revised Code of Mississippi.
1 See 1 Parsons on Notes and Bills, 385, and the authorities therein cited.
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The decision respecting this evidence necessarily disposed
of the case.

JUDGMENT REVERSED, and a
VENIRE DE NOVO AWARDED,

CorriN v. OGDEN.

1. When, in a patent case, a person claims as an original inventor and the
defence is a prior invention by the defendant, if the defendant prove
that the instrument which he alleges was invented by him was complete
and capable of working, that it was known to at least five persons, and
probably to many others, that it was put in use, tested, and successful, he
brings the case within the established severe tests required by law to
sustain the defence set up.

2. Barthol Erbe anticipated William S. Kirkham in the invention of door
locks with reversible latches.

AppraL from the Circuit Court for the Southern District
of New York, in which court Coffin filed a bill against
Ogden et al. to enjoin them from making door locks of a
certain kind, the exclusive right to make which he alleged
belonged by the assignment of a patent right to him.

The case was one chiefly of fact, involving the question
of priority of invention. The court below was of the opinion
that the complainant, or rather the person under assignment
of whose patent he claimed and was working, had been an-
ticipated in his invention; and dismissed the bill. From
that deeree the defendants took this appeal.

Mr. George Gifford, for the appellant ; Mr. B. F. Thurston,
contra.

Mr. Justice SWAYNE stated the case, recited the evi-
dence, and delivered the opinion of the court.

The appellant was the complainant in the court below, and
filed this bill to enjoin the defendants from infringing the
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patent upon which the bill is founded. The patent is for a
door lock with a lateh reversible, so that the lock can be
applied to doors opening either to the right or the left hand.
It was granted originally on the 11th of June, 1861, to
Charles R, Miller, assignee of William 8. Kirkham, and re-
issned to Miller on the 27th of January, 1868. On the 10th
of June, 1864, Miller assigned the entire patent to the com-
plainant. No question is raised as to the complainant’s title,
nor as to the alleged infringement by the defendants, The
answer alleges that the thing patented, or a material and
substantial part thereof, had been, prior to the supposed in-
vention thereof by Kirkham, known and used by divers
persons in the United States, and that among them were
Barthol Erbe, residing at Birmingham, near Pittsburg, and
Andrew Patterson, Henry Masta, and Bernard Brossi, re-
siding at Pittsburg, and that all these persons had such
kuowledge at Pittsburg. The appellees insist that Erbe was
the prior inventor, and that this priority is fatal to the pat-
ent. This proposition, in its aspects of fact and of law, is
the only one which we have found it necessary to consider.

Kirkham made his invention in March, 1861. This is
clearly shown by the testimony, and there is no controversy
between the parties on the subject.

Itis equally clear that Erbe made his invention not later
than January 1st, 1861. This was not controverted by the
counsel for the appellant; but it was insisted that the facts
touching that invention were not such as to make it available
to the appellees, as against the later invention of Kirkham
and the patent founded upon it. This renders it necessary
to examine carefully the testimony upon the subject.

E’rbe's deposition was taken at Pittsburg upon interroga-
tories agreed upon by the parties and sent out from New
York. He made the lock marked H. E. (It is the exhibit
f)f.the appellees, so marked.) He made the first lock like
it & the latter part of the year 1860. Ie made three such
be?fol'e he made the exhibit lock. The first he gave to Jones,
Wallingford & Co. The second he sent to Washington,
when he applied for a patent. The third he made for a
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friend of Jones. He thinks the lock he gave to Jones, Wal-
lingford & Co. was applied to a door, but is not certain,

Brossi. In 1860 he was engaged in lockmaking for the
Jones and Nimmick Manufacturing Company. He had
known Erbe about seventeen years. In 1860 Erbe was fore-
man in the lock shop of Jones, Wallingford & Co., at Pitts-
burg. In that year, and before the 1st of January, 1861, he
went to Erbe’s house. Erbe there showed him a lock, and
how it worked, so that it could be used right or left. Ile
says: “He (Erbe) showed me the follower made in two
pieces. One piece you take out when you take the kuob
away. The other part—the main part of the follower—
slides forward in the case of the lock with the latch, so you
can take the square part of the latch and turn it avound left
or right, whichever way a person wants to.” He had then
been a lockmaker eight years. e examined the lock care-
fully. He had never seen a reversible lock before, He has
examined the exhibit lock. It is the same in construction.
The only difference is, that the original lock was made of
rough wrought iron, It was a complete lock, and capable
of working. Erbe thought it a great thing. Erbe showed
him the lock twice afterwards at Jones, Wallingford & Co’s.
He saw such a lock attached to the office door there and
working, but don’t know whether it was the first Jock made
or one made afterwards.

Masta. In 1860 he was a patternmaker for Jones, Wal-
lingford & Co. Had known Erbe fourteen or fifteen years.
Erbe showed him his improvement in reversible locks New
Year’s day, 1861. He examined the lock with the case open.
“You had to pull out the spindle, and the hub was fitted so
that it would slide between the spindle and the plate and
let the latch forward.” . . . “The whole hub was made of
three pieces. One part was solid to the spindle or hub
shanks, and then the hub that slides between the plate and
case, and a washer at the other side of the spindle.” ¢ T'here
is not a particle of difference between the exhibit and.the
original lock. TItis all the same.” He identifics the time
by the facts that he commenced building a house 1n 1861,
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and that year is marked on the water conductor under the
roof.

Patterson.  Until recently he was a manufacturer of locks
and other small hardware. In the year 1860 he was the su-
perintendent of the lock factory of Jones, Wallingford &
Co., and their successors in Pittsburg. He had known Erbe
since 1856. About the 1st of January, 1861, Erbe showed
him an improved reversible lock of his invention like the
exhibit lock. The improvement  consisted in constructing
the hub or follower, so that when the spindle was with-
drawn, the hub would slide forward between the cases so
that the head of the latch would protrude beyond the face
of the lock, so as to permit its reversal from right to left;
the latch-head being connected with the yoke by a swivel
joint, so that it might be reversed. . . . It was our uniform
practice to put our new locks on the doors about the office
to test them, and I believe that one was put on; but at this
distance of time I cannot say positively that it was.”

There is no proof that Erbe made any locks according to
his invention here in question but those mentioned in his
testimony. ITe applied for a patent in 1864, and failed to
getit. Why, is not disclosed in the record.

The appellants called no witnesses at Pittsburg or else-
where to contradict or impeach those for the appellees.
Brossi was subjected to a rigorous cross-examination, but,
in our judgment, it in nowise diminishes the effect of his
testimony in chief. The counsel for the appellants asked
with emphasis, in the argument here, why the defendants
had not called Jones, of the firm of Jones, Wallingford &
Co.? The question was well retorted, why was he not called
by the other side? He does not appear in a favorable light.
He prevented Erbe, who was in his employ, from going to
New York to testify in behalf of the defendants, and avowed
4 determination to prevent, if it were possible, their obtain-
Ing the testimony of Brossi, Masta, and Patterson. It is
difficult not to regard him with a feeling akin to that which
aitends the presumptions in odium spoliatoris. We entertain
1o doubt that the testimony of all these witnesses is true in
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every particular, including the statement of Brossi as to
putting the lock on the door. If that were false, doubtless
Jones would have been called to gainsay it. His hostility
to the defendants is a sufficient reason for their not calling
him for any purpose.

The case arose while the Patent Act of 1836 was in force,
and must be decided under its provisions. The sixth sec-
tion of that act requires that to entitle the applicant fo a
patent, his invention or discovery must be one “not known
or used by others before his invention or discovery thereof.”
The fifteenth section allowed a party sued for infringement
to prove, among other defences, that the patentee * was not
the original and first inventor of the thing patented, or of a
substantial and material part thereof claimed to be new.”

The whole act is to be taken together and coustrued in
the light of the context. The meaning of these sections
must be sought in the import of their language, and in the
object and policy of the legislature in enacting them.* The
invention or discovery relied upon as a defence, must have
been complete, and capable of producing the result sought
to be accomplished ; and this must be shown by the defend-
ant. The burden of proof rests upon him, and every rea-
sonable doubt should be resolved against him. ' If the thing
were embryotic or inchoate; if it rested in speculation or
experiment; if the process pursued for its development had
failed to reach the point of consummation, it cannot avail
to defeat a patent founded upon a discovery or invention
which was completed, while in the other case there was only
progress, however near that progress may have approxi-
mated to the end in view. The law requires not conjecture,
but certainty. / If the question relate to a machine, the con-
ception must have been clothed in substantial forms which
demonstrate at once its practical efficacy and utility.t The
prior knowledge and use by a single person is sufficient.

* Gayler v. Wilder, 10 Howard, 496.
+ Reid ». Cutter, 1 Story, 550.




Oct. 1873.] Unitep Srtares v. Buzzo. 125

Syllabus.

The number is immaterial.*  Until his work is done, the in-
ventor has given nothing to the public. In Gayler v. Wilder
the views of this court upon the subject were thus expressed:
“We do not understand the Circuit Court to have said that
the omission of Counuer to try his safe by the proper tests
would deprive 1t of its priority; nor his omission to bring
itinto public use. He might have omitted both, and also
abandoned its use and been ignorant of the exteut of its
value; yet if it was the same with Fitzgerald’s, the latter
would not, upon such grounds, be entitled to a patent; pro-
vided Conner’s safe and its mode of construction were still
in the memory of Conner before they were recalled by Fitz-
gerald’s patent.” Whether the proposition expressed by
the proviso in the last sentence is a sound one, it is not nec-
essary in this case to consider.

Here it is abundantly proved that the lock originally made
by Erbe “was complete and capable of working.” The
priority of Erbe’s invention is clearly shown. It was known
at the time to at least five persons, including Jones, and
probably to many others in the shop where Erbe worked ;
and the lock was put in use, being applied to a door, as
Proved by Brossi, It was thus tested and shown to be suc-
cessful. These facts bring the case made by the appellees
within the severest legal tests which can be applied to them.
The defence relied upon is fully made out,

DECREE AFFIRMED.

Unrtep Srates ». Buzzo.

1 When, on a view of the record, it appears that from some fatal defect in
the proceedings, no judgment can be entered against the defendant in
the court below, on a suit there pending, this court will decline to an-
SWer a question certified to it on division of opinion between the judges
of the Circuit Court, upon a contrary assumption. :

information under the ninth section of the Internal Revenue Act of

ly 13th, 1866, which enacts that any person who shall issue any in-

2 Onap
Ju

* Bedford ». Hunt, 1 Mason, 302,
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strument, &c., for the payment of money, without the same being duly
stamped, ¢ with intent to evade the provisions of this act, shall forfeit
and pay,” &ec., an intent to evade is of the essence of the offence, and no
judgment can be entered on a special verdict which, finding other things,
does not find such intent.

ON certificate of division of opiuion between the judges
of the Circuit Court for the BEastern District of Michigan;
the case being thus:

An Internal Revenue Act* of 1866 enacts

“That any person who shall make . . . . or issue any instru-
ment, document, or paper, of any kind or description whatso-
ever, . . . . for the payment of money, without the same being
duly stamped, . . . . with intent to evade the provisions of this act,
shall for every such offence forfeit the sum of $50,” &e.

Under this act an information was filed against one Buzzo,
charging him, as clerk of the Calumet Mining Company,
with making and issuing a certain written and printed evi-
dence of money to be paid without the same being duly
stamped, and with intent lo evade the provisions of the act. The
form of the paper was as follows, to wit:

[TExN.}

[x] CALUMET MINING COMPANY.
CALUMET, MicH., June 25th, 1870.
At sight pay to my order
@en Dollars,

Value received, and charge the same to account of
T. W. Buzzo,

To CHARLES W. SEABURY, Treasurer, Clerk.
114 State Street, Boston. 1

The defendant pleaded Not Guilty, and the jury fomu.l a
special verdict, setting forth the circumstances under which
he issued the draft in question, and others of the same
character, which he did on behalf of the Calumet Minn]g
Company (a corporate body), at its mines in Michigan, 1

% Act of July 18th, 1866 (4 9, 14 Stat. at Large, 142), amendatory of the
158th section of the act of June 80th, 1864 (13 Id. 293).
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payment for labor and other things; the defendant being
superintendent of the mines, and Seabury, the drawee of
the draft, being the treasurer of the company at Boston,
where the drafts were redeemed. The special verdict stated
that the drafts were issued without being stamped, but it did
not state that this was done with intent lo evade the provisions
of the act.

Upon the special verdiet as thus found, the district attor-
ney of the United States moved for judgnient, and thereupon
the question arose, whether, upon the facts stated in the
verdict (and under certain provisions of the Internal Reve-
nue Act, not necessary, in view of the point adjudged in the
case by this court, here to be stated),* the instrument set
forth in the information was subject to a stamp when issued.
Which question, the judges being divided in opinion upon it,
was certified to this court for decision.

Messrs. B. R. Curtis and J. Hubley Ashion, for the defendant :

The act of Congress expressly makes the intent to evade
the provisions of the act a necessary ingredient of the of-
fence defined by it. It is clear that it was necessary that
the information should contain an allegation, as it does, that
the omission of the stamp was with infent to evade the act,
and that the jury could not have found the defendant guilty
of the offence without finding an intentional omission of the
stamp with the purpose of evading the act.

The special verdict, however, is entirely silent in regard
to the matter of the intent of the defendant.

It does not find that, if the instrument was liable to stamp
duty, it was issued without a stamp with intent to evade the
act; and, therefore, however this court might answer the
question certified for its decision, the Circuit Court could
not enter judgment for the United States upon the verdict.

Therefore, this court will not decide the question upon
W}nch the judges of that court have divided in opinion, and
Willremand the cause to that court either with directions to
avard a new trial, or without any direction,

* They may be seen in United States v. Isham, 17 Wallace, 496.
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Mr. G. H. Williams, Attorney-General, and Mr. S. F. Phillips,
Solicitor- General, contra :

What is said by opposing counsel is not suflicient to pre-
vent a response by this court to the question about which
the judges below dittered.

The facts (supposing the instrument to be liable to a
stamp) show that the defendant has actually evaded the pro-
visions of the act. In a similar case* this court has said:

“When the acts which create the obstruction [cevasion]are
in themselves unlawful, the intention to obstruct [evade] will
be imputed to their author, although the attainment of other
ends may have been his primary object.”

This is in accordance with long-established principles.t

To the same effect with United States v. Kirby is a passage
in Tidd’s Practice:

«And if a special verdict on a mixed question of fact and law
find facts from which this court can draw clear conclusions, it
is no objection to the verdict that the jury have not themselves
drawn such conclusions, and stated them as facts in the case.”

Whatever may be the true doctrine in a case where the
special verdict finds only such evidence as, in the judgment
of a court, makes it competent for a jury to decide either
positively or negatively as to a fact in question, it seems that
if the evidence so found be such as should form the basis (?f
an instruction by the court that from it the jury must find in

a particular way, it is immaterial whether the jury find the

specific fact, or only the proofs of it. That is the case here.

Mr. Justice BRADLEY delivered the opinion of the court.

As in this case the intent is the essence of the crime, f{“d
is not found, no judgment can be entered on the verdict,

* United States v. Kirby, 7 Wallace, 482. i

+ Rex v. Furnival and State v. Jones, as reported in Bennett & Heard's
Leading Criminal Cases, 2d vol. 45, with notes.

1 2d vol. 897.

3 1 Bishop’s Criminal Procedure, § 280, or 2d edition, 523;
Lehman, 2 Barbour, 218, 219.

Peop!e 2,
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whether the facts disclosed therein required a stamp to be
afixed to the draft or not. To decide the question proposed,
therefore, would avail nothing. An imperfect verdict, or
one on which no judgment can be rendered, must be set
aside, and a venire de novo awarded.* The case must there-
fore be dismissed.

It is proper to observe that in the case of United States v.
Isham,t recently decided by this court, we held that no
stamp is required on drafts of the kind above described,
when not exceeding ten dollars in amount.

CASE DISMISSED.

BarreMEYER ». Towa.

L. The usual and ordinary legislation of the States regulating or prohibiting
the sale of intoxicating liquors raises no question under the Constitution
of the United States prior to the fourteenth amendment of that instru-
ment.

. The right to sell intoxicating liquors is not one of the privileges and im-
munities of citizens of the United States which by that amendment the
States were forbidden to abridge.

. Butif a case were presented in which a person owning liquor or other
property at the time a law was passed by the State absolutely prohibit-
ing any sale of it, it would be a very grave question whether such a law
would not be inconsistent with the provision of that amendment which
forbids the State to deprive any person of life, liberty, or property
without due course of law.

- While the case before the court attempted to present that question, it
failed to do it, because the plea, which is taken as thxe, did not state, in
due form and by positive allegation, the time when the defendant be-
came the owner of the liquor sold; and, secondly, because the record
satisfied the court that this was & moot case, made up to obtain the
Op.inion of this court on a grave constitutional question, without the

__&xustence of the facts necessary to raise that question.

5. In such a case, where the Supreme Court of the State to which the writ

‘ff error is directed has not considered the question, this court will not
feel at liberty to go out of its usual course to decide it.

o

d* Bacon’s Abridgm(’m: title ¢ Verdict (M.); Tidd’s Practice, 922, 9th
ed. ; Holland . Fisher, Orlando Bridgman, 187, 188.

TRl \Vanaco, 496. [The case had not been decided when the present one
s argued. —Rgp,

YOL, xXvIIT, 9
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6. Per Justices BRaDLEY and Fierp. This case distinguished from the
Slaughter-House Cases.

Error to the Supreme Court of Iowa; the case being
thus:

Bartemeyer, the plaintifi’ in error, was tried before a jus-
tice of the peace on the charge of selling intoxicating liquors,
on the 8th of March, 1870, to one Timothy Hickey, in Da-
venport Township, in the State ot Towa, and was acquitted.
On an appeal to the Circuit Court of the State the defendant
filed the following plea: :

«“ And now eomes the defendant, F. Bartemeyer, and for plea
to the information in this cause says: He admits that at the
time and place mentioned in said information he did sell and
deliver to one Timothy Hickey one glass of intoxicating liquor
called whisky, and did then and there receive pay in lawful
money from said Hickey for the same. But defendant alleges
that he committed no crime known to the law by the selling of
the intoxieating liquor hereinbefore described to said Hickey, for
the reason that he, the defendant, was the lawful owner, holder,
and possessor, in the State of lowa, of said property, to wit, said
one glass of intoxicating liquor, sold as aforesaid to said Hickey,
prior to the day on which the law was passed under which these
proceedings are instituted and prosecuted, known as the act for
the suppression of intemperance, and being chapter sixty-four
of the revision of 1860; and that, prior to the passage of said
act for the suppression of intemperance, he was a citizen of the
United States and of the State of Iowa.”

Without any evidence whatever the case was submitted
to the court on this written plea, the parties waiving a jury,
and a judgment was rendered that the defendant was guilty
as charged, and he was sentenced to pay a fine of $20 a‘“d
costs. A bill of exceptions was taken, and the case carried
to the Supreme Court of Towa, and that court affirmed the
judgment of the Circuit Court and rendered a judgment for
costs against the defendant, who now brought the case here
on error. ;

There was sufficient evidence that the main ground relied
on to reverse the judgment in the Supreme Court of Towa
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was, that the act of the Iowa legislature on which the prose-
cution was based, was in violation of the Constitution of the
United States.

The opinion of that court was in the record, and, so far
as the general idea was involved, that acts for suppressing
the use of intoxicating drinks are opposed to that instru-
ment, the court contented themselves with a reference to the
previous decisions of that court, namely: Our House, No. 2,
v. The State,* Zumhof v. The State,t Santo v. The State ;} cases
in which the negative of the idea is maintained. But, re-
ferring to the allegation in the plea that the defendant was
the owner of the liquor sold before the passage of the act
under which he was prosecuted, they said that the transeript
failed to show that the adihissions and averments of the plea
were all the evidence in the case, and that other testimony
may have shown that be did not so own and possess the
liquor. [This, however, rather seemed, as the Reporter un-
derstood it, to be a mistake; at least the record,§ if he read
it correctly, stated, as he has already said, that the plea was
all the evidence given and received on the trial.]

The case was submitted on printed arguments some time
ago, and when the Slaughter- House Cases, reported in 16th
Wallace, 86, were argued; the position of the plaintift in
error in this case being, as it partly was in those, that the
act of the State legislature, the maintenance of which by
the courts below was the ground of the writ of error, was in

violation of the fourteenth amendment to the Constitution,
which ruus thus -

“All persons born or naturalized in the United States, and
subject to the Jurisdiction thereof, are citizens of the United States,
and of the State where they reside.

‘fNo State shall make or enforce any law which shall abridge the
Privileges or immunities of citizens of the United States; nor shall
any State deprive any person of life, liberty, or property without
due process of law, nor deny to any person within its jurisdiction
the equal protection of the laws.”

Pt

* 4G. Greene, 171. 1 TIb. 526. i 2 Iowa, 165.
¢ See bottom of page 6 of the same.
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Opinion of the court.

The judgment was announced at the present term.

Mr. W. T. Dittoe, for the plaintiff in error ; Mr, H. O’ Connor,
Atlorney-General of lowa, for the State, contra.

Mr. Justice MILLER, after stating the case, delivered the
opinion of the court, as follows:

The case has been submitted to us on printed argument.
That on the part of the plaintift’ in error has taken a very
wide range, and is largely composed of the argumeuts fa-
miliar to all, against the right of the States to regulate
traffic in intoxicating liquors. So far as this argument deals
with the mere question of regulating this traffic, or even its
total prohibition, as it may have *been atfected by anything
in the Federal Constitution prior to the recent amendments
of that instrument, we do not propose to enter into a dis-
cussion. Up to that time it had been considered as faliing
within the police regulations of the States, left to their judg-
ment, and subject to no other limitations than such as were
imposed by the State constitution, or by the general princi-
ples supposed to limit all legislative power. It has never
been seriously contended that such laws raised any question
growing out of the Constitution of the United States.

But the case before us is supposed by counsel of the plain-
tiff in error to present a violation of the fourteenth amend-
ment of the Coustitution, on the ground that the act of the
Towa legislature is a violation of the privileges and immuni-
ties of citizens of the United States which that amendment
declares shall not be abridged by the States; and that in his.
case it deprives him of his property without due process of
law. :

As regards both branches of this defence, it is to be ob-
served that the statute of Towa, which is complained of,
was in existence long before the amendment of the Fede!"dl
Constitution, which is thus invoked to render it invalid.
Whatever were the privileges and immunities of Mr. Barte-
meyer, as they stood before that amendment, under the
Iowa statute, they have certainly not been abridged by any
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action of the State legislature since that amendment became
a part of the Constitution. And unless that amendment
confers privileges and immunities which he did not pre-
viously possess, the argument fails, But the most liberal
advocate of the rights conferred by that amendment have
contended for nothing more than that the rights of the eiti-
zen previously existing, and dependent wholly on State laws
for their recognition, are now placed under the protection
of the Federal government, and are secured by the Federal
Constitution. The weight of authority is overwhelming
that no such immunity has heretofore existed as would pre-
vent State legislatures from regulating and even prokibiting
the traffic in intoxieating drinks, with a solitary exception.
That exception is the case of a law operating so rigidly on
property in existence at the time of its passage, absolutely
prohibiting its sale, as to amount to depriving the owner of
his property. A single case, that of Wynehamer v. The
People,* has held that as to such property the statute would
be void for that reason. But no case has held that such a
law was void as violating the privileges or immunities of citi-
zeus of a State or of the United States. If, however, such
a proposition is seriously urged, we think that the right to
sell intoxicating liquors, so far as such a right exists, is not
one of the rights growing out of citizenship of the United
States, and in this regard the case falls within the principles
laid down by this court in the Slaughter-House Cases.t

But if it were true, and it was fairly presented to us,
that the defendant was the owner of the glass of intoxicat-
ing liquor which he sold to Hickey, at the time that the
State of Towa first imposed an absolute prohibition on the
sale of such liquors, then we concede that two very grave
questions would arise, namely: 1. Whether this would be
d statute depriving him of his property without due process
?f law; and secondly, whether if it were so, it would be so
far a violation of the fourteenth amendment in that regard
as would call for judicial action by this court ?

e

* 8 Kernan, 486. ; + 16 Wallace, 36.
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Both of these questions, whenever they may be presented
to us, are of an importance to require the most careful and
serious consideration. They are not to be lightly treated,
nor are we authorized to make any advances to meet them
until we are required to do so by the duties of our position.

In the case before us, the Supreme Court of Towa, whose
judgment we are called on to review, did not consider it.
They said that the record did not present it.

It is true the bill of exceptions, as it seems to us, does
show that the defendant’s plea was all the evidence given,
but this does not remove the difficulty in our minds. The
plea states that the defendant was the owner of the glass of
liquor sold prior to the passage of the law under which the
proceedings against him were instituted, being chapter sixty-
four of the revision of 1860.

If this is to be treated as an allegation that the defendant
was the owner of that glass of liquor prior to 1860, it is in-
sufficient, because the revision of the laws of Towa of 1860
was not an enactment of new laws, but a revision of those
previously enacted; and there has been in existence in the
State of Iowa, ever since the code of 1851, a law strictly pro-
hibiting the sale of such liquors; the act in all essential par-
ticulars under which the defendant was prosecuted, amended
in some immaterial points. If it is supposed that the aver-
ment is helped by the statement that he owned the liquor
before the law was passed, the answer is that this is a mere
conclusion of law. He should have stated when he became
the owner of the liquor, or at least have fixed a date when
he did own it, and leave the court to decide when the hva
took effect, and apply it to his case. But the plea itself 18
merely argumentative, and does not state the ownership as &
fact, but says he is not guilty of any offence, because of such
fact. .

If it be said that this manner of looking at the casels
narrow and technical, we answer that the record affords to
us on its face the strongest reason to believe that it has .b@ﬂ
prepared from the beginning, for the purpose Of. obtaing
the opinion of this court on important constitutional ques
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tions without the actual existence of the facts on which such
questions can alone arise.

It is absurd to suppose that the plaintifl, an ordinary re-
tailer of drinks, counld have proved, it required, that he had
owned that particular glass of whisky prior to the prohibi-
tory liquor law of 1851.

The defendant, from his first appearance before the justice
of the peace to his final argument in the Supreme Court,
asserted in the record in varicus forms that the statute under
which he was prosecuted was a violation of the Constitution
of the United States. The act of the prosecuting attorney,
under these circumstances, in going to trial without any
veplication or denial of the plea, which was intended mani-
festly to raise that question, but which carried oun its face
the strongest probability of its falsehood, satisfies us that a
moot case was deliberately made up to raise the particular
poiut when the real facts of the case would not have done
s0. As the Supreme Court of Iowa did not consider this
question as raised by the record, and passed no opinion on
it, we do not feel at liberty, under all the circumstances, to
pass on it on this record.

The other errors assigned being found not to exist, the
judgment of the Supreme Court of Towa is aflirmed.

Mr. Justice BRADLEY, coneurring :

Whilst I concar in the conclusion to which the court has
arrived in this case, I think it proper to state briefly and
explicitly the grounds on which T distinguish it from the
Slavghter- House Cases, which were argued at the same time.
I prefer to do this in order that there may be no misappre-
hension of the views which I entertain in regard to the ap-
plication of the fourteenth amendment to the Constitution.

This wag a prosecution for selling intoxicating liquor, in
Towa, contrary to a law of that State which prohibits the
sale of such liquor. The defendant pleaded that he was the
l?}\v'ful owuer. of the liquor in Towa and a citizen of the
U nited States prior to the day on which the law was passed,
b””g chapter sixty-four of the revision of 1860. Judgment
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was given against the defendant on his plea. The trath is,
that the law in question was originally passed in 1851 and
was incorporated into the revision of 1860, in the chapter
referred to in the plea. Whether the plea meant to assert
that the defendant owned the liquor prior to the passage of
the original law, or only prior to its re-enactment in the re-
vision, is doubtful, and, being doubtful, it must be inter-
preted most strongly against the pleader. It amounts, there-
fore, only to an allegation that the defendant became owner
of the liquor at a time when it was unlawful to sell it in
Towa. The law, therefore, was not in this case an invasion
of property existing at the date of its passage, and the ques-
tion of depriving a person of property withoat due process
of law does not arise. No one has ever doubted that a
legislature may prohibit the vending of articles deemed
injurious to the safety of society, provided it does not in-
terfere with vested rights of property. When such rights
stand in the way of the public good they can be removed
by awarding compensation to the owner. When they are
not in question, the claim of a right to sell a prohibited
article can never be deemed one of the privileges and im-
munities of the citizen. It is fofo celo different from the
right not to be deprived of property without due process of
law, or the right to pursue such lawfal avocation as a mab
chooses to adopt, unrestricted by tyrannical and corrupt
monopolies. By that portion of the fourteenth amendment
by which no State may make or enforce any law which shall
abridge the privileges and immunities of citizens of the
United States, or take life, liberty, or property, without du(f
process of law, it has now become the fundamental law of
this country that life, liberty, and property (which include
“the pursuit of happiness”) are sacred rights, which the
Constitution of the United States guarantees to its humblest
citizen against oppressive legislation, whether national or
local, so that he cannot be deprived of them withgut due
process of law. The monopoly created by the legistature
of Louisiana, which was under consideration in the S{a‘ugl’ffrr-
House Cases, was, in my judgment, legislation of this sott
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and obnoxious to this objection. But police regulations,
intended for the preservation of the public health and the
public order, are of an entirely different chavacter. So
much of the Louisiana law as partook of this character was
never objected to. It was the unconscionable monopoly, of
which the police regulation was a mere pretext, that was
deemed by the dissenting members of the court an invasion
of the right of the citizen to pursue his lawful calling. A
claim of right to pursue an unlawful calling stands on very
different grounds, occupying the same platform as does a
claim of right to disregard license laws and to usurp public
franchises. It is greatly to be regretted, as it seems to me,
that this distinction was lost sight of (as I think it was) in
the decision of the court referred to.

I am authorized to say that Justices SwayNE and FieLp
concur in this opinion.

M. Justice FIELD, concurring :

L concur in the views expressed by Mr. Justice BrRaDLEY,
but will add a few observations.

L accept the statement made in the opinion of the court,
that the act of Towa of 1860, to which the plea of the de-
fendant refers, was only a revision of the act of 1851, and
agree that, for this reason the averment of the ownership of
the lignor sold prior to the passage of the act of 1860 did
not answer the charge for which the defendant was prose-
cuted. I have no doubt of the power of the State to regu-
late the sale of intoxicatiug liquors when such regulation
floes not amount to the destruction of the right of property
I them, The right of property in an article involves the
Power to sell and dispose of such article as well as to use
anfl enjoy it, Any act which declares that the owner shall
nelthe‘r sell it nor dispose of it, nor use and enjoy it, confis-
cates it, depriving him of his property without due process

?f law.  Against such arbitrary legislation by any State the
if}ul’fe;llth amendment affords protection. But the prohibi-
lon of g

ale in any way, or for any use, is quite a different
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thing from a regulation of the sale or use so as to protect
the health and morals of the community. All property,
even the most harmless in its nature, is equally subject to
the power of the State in this respect with the most noxious.

No one has ever pretended, that I am aware of, that the
fourteenth amendment interferes in any respect with the
police power of the State. Certainly no one who desires to
give to that amendment its legitimate operation has ever
asserted for it any such effect. It was not adopted for any
such purpose. The judges who dissented from the opinion
of the majority of the court in the Slaughter-House Cuses
never contended for any such position. But, on the con-

'tral'y, they recognized the power of the State in its fullest
extent, observing that it embraced all regulations affecting
the health, good order, morals, peace, and safety of society,
that all sorts of restrictions and burdens were imposed under
it, and that when these were not in conflict with any consti-
tutional prohibition or fundamental principles, they could
not be successfully assailed in a judicial tribunal. But they
said that under the pretence of preseribing a police regula-
tion the State could not be permitted to encroach upon any
of the just rights of the citizen, which the Cbustitution in-
tended to guard against abridgment; and because, in their
opinion, the act of Louisiana, then under consideration, went
far beyond the province of a police regulation, and created
an oppressive and odious monopoly, thus directly impairing
the common rights of the citizens of the State, they dis-
sented from the judgment of the court.

They could not then, and do not now, see anything in the
act which fell under the denomination of a police or sanitary
regulation, except the provisions requiring the Janding and
slaughtering of animals below the city of New Orleaus and
the inspection of the animals before they were slaughtered;
and of these provisions no complaint was made. All else
was a mere grant of special and exclusive privileges. And
it was incomprehensible to them then, and it is incompre-
hensible to them now, how, in a district of country nearly
as large as the State of Rhode Island, and embracing a pop-




Qct. 1878.] BARTEMEYER v. Towa.

Opinion of Field, J., concurring.

ulation of over two hundred thousand souls, any conditions
of health or morals should require that the preparation of
animal food, a prime necessity of life, should be intrusted
to a single corporation for twenty-five years; or how in all
that vast district, embracing eleven hundred and fifty-four
square miles, there could be only one locality and one build-
ing in which animals could with safety to the public health
be sheltered and slaughtered. And with all the light shed
upon the subject by the elaborate opinion of the majority,
they do not yet understand that it belongs to the police
power of any State to require the owner of animals to give
to the butcher a portion of each animal slanghtered. If the
State can say the owner shall give the horns and the hoofs,
it may say he shall give the hide and the tallow, or any part
of the animal. It may say that the butcher shall retain the
four quarters and return to the owner only the head and
the feet. The owner may require the very portions he is
compelled to surrender for his own business—the horns, for
example, for the manufacture of combs, and the hoofs for
the manufacture of glue, and other portions for equally use-
ful purposes.

It was becanse the act of Louisiana transcended the lim-
its of police regulation, and asserted a power in the State to
farm out the ordinary avoeations of life, that dissent was
made to the judgment of the court sustaining the validity
of the act,

It was believed that the fourteenth amendment had taken
away the power of the State to parcel out to favored citizens
tbe ordinary trades and callings of life, to give to A. the sole
right to hake bread ; to B. the sole right to make hats; to C.
t}?e sole right to sow grain or plough the fields; and thus at
dllscretion, to grant to some the means of livelihood, and
withhold it from others, Tt was supposed that there were
1o privileges or immunities of citizens more sacred than
thOSe_ which are involved in the right to “the pursuit of
happiness,” which is usually classed with life and liberty;
pursuit of happiness, since that amendment
ecame part of the fundamental law, every one was free to

and that in the
]
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follow any lawful employment without other restraint than
such as equally affects all other persons.

Before this amendment and the thirteenth amendment
were adopted, the States had supreme authority over all
these matters, and the National government, except in a
few particulars, could afford no protection to the individual
against arbitrary and oppressive legislation. ~After the civil
war had closed, the same authority was asserted, and, in the
States recently in insurrection, was exercised to the oppres-
sion of the freedmen; and towards citizens of the North
seeking residence there, or citizens resident there who had
maintained their loyalty during the war for nationality, a
feeling of jealousy and dislike existed which could not fail
soon to find expression in discriminating and hostile legis-
lation. Tt was to prevent the possibility of such legislation
in future, and its enforcement where already adopted, that
the fourteenth amendment was directed. It grew out of
the feeling that a union which had been maintained by such
costly sacrifices was, after all, worthless if a citizen could
not be protected in all his fandamental rights everywhere—
North and South, East and West—throughout the limits of
the Republic. The amendment was not, as held in the
opinion of the majority, primarily intended to confer citi-
zenship on the negro race. It had a much broader purpose;
it was intended to justify legislation, extending the protec-
tion of the National government over the common rights
of all citizens of the United States, and thus obviate objec-
tions to the legislation adopted for the protection of the
emancipated race. It was intended to make it possible for
all persons, which ngcessarily included those of every race
and color, to live in peace and security wherever the ju1‘l_ﬂj
diction of the nation reached. It, therefore, recognized, 1
it did not create, a National citizenship, and made all pet-
sons citizens except those who preferred to remain under
the protection of a foreign government; and declarerll that
their privileges and immunities, which embrace the funda-
mental rights belonging to citizens of all free gov?rnmell.fél!,
should not be abridged by any State. This National eiti-
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zenship is primary, and not secondary. It clothes its pos-
sessor, or would do so if not shorn of its efficiency by con-
struction, with the right, when his privileges and immunities
are invaded by partial and discriminating legislation, to ap-
peal from his State to his Nation, and gives him the assur-
ance that, for his protection, he can invoke the whole power
of the government.

This case was considered by the court in connection with
the Slaughter-House Cases, although its deciston has been so
long delayed. I have felt, therefore, called upon to point
out the distinetion between this case and those cases, and as
there has been some apparent misapprehension of the views
of the dissenting judges, to restate the grounds of their dis-
sent. I

I coucur in the judgment in this case.

JUDGMENT AFFIRMED.

SYERES v. CHADWICK.

A woman’s right of dower being a valuable right which she cannot be
compelled to resign, and which the law protects very carefully from
her husband’s control, her release of it is a good consideration for a
prowmise to pay money to her separate use. Accordingly, where a hus-
band and another, owning a piece of land in the District of Columbia,
which they wanted to sell, applied to the wife (all parties being resi-
dents of the District) to release her dower, which she did in considera-
tion of the husband and the other executing to her directly a joint
promissory note for a sum of money ; Held :

Ist. That in virtue of the act of 10th April, 1869 (14 Stat. at Large, 45),
regulating the rights of property of married women in the District of
Columbia, by which it is enacted, ¢ that the right of a married woman to
“‘"5’ broperty belonging to her at the time of marriage, or acquired during mar-
rlage, in any other way than by gift or conveyance from her husband, shall be
as absolute as if she were a feme sole, and not subject to the disposal of her
busband or liable for his debts; and that she may convey or bequeath the same
35 if she were unmarried ; also, that any married woman may contract and sue
and be sued in her own name in all matters having relation to her sole and sepa-
”‘“‘" Property in the same manuer as if she were unmarried.” And in virtue
of the further act, to amend the law of the District of Columbia in rela-
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tion to judicial proceedings therein, of February 22d, 1867 (14 Id. 405),
by the twentieth section of which it is enacted ‘“that where money is pay-
able by two or more persons jointly or severally, one action may be sustained
and judgment recovered against all or any of said parties by whom the money is
payable, at the option of the plaintiff,”’ she could sue the joint obligor of her
husband at law.

2d. That though by the laws of the District as construed, the wife might,
in fact, under the special circumstances of the case, really have had no
right of dower, still if her release was deemed requisite to secure the
sale of the property, such release was a good consideration for the prom-
ise to pay her money.

Error to the Supreme Court of the District of Columbia,
the case being thus:

James Sykes and II. A. Chadwick (the latter a married
man, his wife being Eleanor Chadwick), owning a piece of
real estate in the city of Washington, and wishing to borrow
money on it, conveyed it by deed of trust—that is to say,
mortgaged it—to Hyde to secure a sum which he lent them;
Mrs, Chadwick joining in the mortgage, and her acknowl-
edgment of the same being taken separately and apart from
her husband, in the way prescribed by the laws of the Dis-
trict in order to pass the estate of a feme covert.

Desiring afterwards to sell the same property (the mort:
gage being still unpaid), Sykes and Chadwick requested
Mrs. Chadwick to join them in a deed to the purchaser for
the purpose of releasing her right of dower.

She did so; and, in consideration therefor, they gave her
a note in this form:

$5000.] W asHINGTON, October 15th, 1869.
Six months after date, we promise to pay to the order leanor
Chadwick five thousand dollars, value received.
JAMES SYKES,
H. A. CHADWICK.

At the time when this note was thus given, there previ ilei
in the District an act of Congress, passed April 10th, 1869,
in these words:

* 16 Stat. at Large, 45.
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Argument against the wife’s right.

An Act requlating the Rights of Property of Married Women in the
District of Columbia.

Ske. 1. The right of any married woman to any property,
personal or real, belonging to her at the time of her marriage,
or acquired during marriage in any other way than by gift or
conveyance from her husband, shail be as absclute as if she
were feme sole, and shall not be subject to the disposal of her
husband, nor liable for his debts; but such married woman may
convey, devise, and bequeath the same, or any interest therein,
in the same manner and with like effect as if she were unmar-
ried.

Sec. 2. Any married woman may contract and sue and be
sued, in her own name, in all matters having relation to her sole
and separate property, in the same manner as if she were un-
married ; but neither her husband, nor his property, shall be
bound by any such contract, nor liable for any recovery against
her in any such suit; but judgment may be enforced by execu-
tion against her sole and separate property, as if she were sole.

Also another act, of February 22d, 1867,* in these words :

An Act to amend the law of the District of Columbia in relation to
Judicial Proceedings therein.

Skc. 20. Where money is payable by two or more persons
jointly or severally, as by joint obligors, covenantors, makers,
drawers, or indorsers, one action may be sustained and judgment
recovered against all or any of said parties, by whom the money is
payable, at the option of the plaintiff.

In this state of facts and of statutes, the note to Mrs.
(.?Inudwick not being paid, she brought suit upon it against
ﬁykes alone, at law, in the court below, a court having jur-
isdiction both in equity and at common law.

The court below sustained the suit; and from its judg-
ment in the matter this writ of error was taken.

. Messrs. W. F. Mattingly and R. T. Merrick, for the plaintiff
" error »

Ist. There was no consideration Jor the note. The deed of
M e SRS

* 14 Stat. at Large, 405.
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trust to Hyde, executed previously to the deed of sale (or
mortgage), in connection with which the note was given,
passed Mrs, Chadwick’s right of dower, and in the District,
where the ancient rule of the English law, inherited by the
District from the colonial law of Maryland, prevails, o widow
has no dower in an equity of redemptiou.* It will not do
to allege that her mere execution of the deed was a suffi-
cieut consideration for the note.

2d. Even if she had a right of dower in the real estate, it
was not her sole and separate property within the meaning
of the law. The right of dower is not an estate in lands.t
If the contrary view is held to be law, then every marrvied
woman, whose husband happens to own real estate, has a
sole and separate property, with reference to which she may
contract.

3d. The note was a joint note, and being void as to her
husband, one of the makers, the plaintift was not entitled to
recover.]

4th. This case, in no view of it, comes within the letter
or spirit of the acts of Congress. Mrs. Chadwick has no
separate property, and therefore could not make any con-
tract as to it. The note itself could not be her separate
estate, under the law, for the note is merely the evidence
of the contract, which she was incapable of making. More-
over, it is void, as already said.

Messrs. A. G. Riddle, C. M. Hawley, and F. Miller, conirc.

Mr. Justice BRADLEY delivered the opinion of the court.

The question is whether the note on which this suit 18
brought against Sykes is valid, as against the defendant, 50
as to sustain the present action. In aid of the plaintift’s
case certain acts of Congress relating to the District of Co-
lumbia have been referred to. First, an act regulating the

* Stelle v. Carroll, 12 Peters, 201.
+ Jackson v. Vanderheyden, 17 Johnson, 167.
1 Edwards v. Stevens et al., 3 Allen, 315.
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rights of property of married women in the District of Co-
lambia, passed April 10th, 1869, by which it is enacted, in
substance, that the right of a married woman to any prop-
erty belonging to her at the time of marriage, or acquired
during marriage, in any other way than by gift or convey-
ance from her husband, shall be as absolute as if she were a
feme sole, and not subject to the disposal of her husband or
liable for his debts; and she may convey or bequeath the
same as if she were unmarried. Also, that any married
woman may contract and sue and be sued in her own name
in all matters having relation to her sole and separate prop-
erty in the same maunner as if she were unmarried. Seec-
ondly, an act to amend the law of the District of Columbia,
in relation to judicial proceedings therein, passed February
22d, 1867, by the twentieth section of which it is enacted
that where money is payable by two or more persons jointly
or severally, as by joint obligors, covenantors, makers,
drawers, or indorsers, one action may be sustained and
judgment recovered against all or any of said parties by
whom the money is payable, at the option of the plaintiff.

With regard to the first-mentioned statute, relating to a
married woman’s property possessed at the time of marriage
or acquired afterwards, we think it clear that it does not
refer to her contingent interest in her husband’s estate, but
to property owned by or coming to her independent of her
husband—property which, but for the statute, he would ac-
quire an interest in by right of marriage. The sole object
of the statute was to prevent his acquiring such interest in
.her property.  Her right of dower in his property stands as
it did before the statute. She cannot dispose of it inde-
pendently of her husband ; nor can she, without his consent,
Separate it from his estate in the land.

Still her right of dower is a valuable interest, which she
cannot be compelled to resign, and which the law very care-
fully protects from the control of her husband. When she
does part with it an officer must examine her apart from her
busband, to ascertain whether she does it freely and volun-

tarily, Anq whilst this interest is a valuable right of the
YOL. xviiI. 10
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wife, it is a corresponding incumbrance upon the land to
which it attaches. By the aid of modern science it is capable
of a definite valuation. Hence it is easy to ascertain whether
an undue valuation is placed upon it. In this case no sug-
gestion of that kind is made. For all that appears the trans-
action was made in good faith. At all events the parties to
it cannot allege the contrary.

The wife’s interest being valuable, and one that may be
disposed of by her with her husband’s concurrence, the
question arises whether her release of her right of dower is
a good consideration for a separate provision for her benefit,
or of a promise to pay money to her separate use. And of
this we have no doubt. The question would hardly have
been raised had the arrangement been made with the pur-
chaser instead of the vendors of the land, one of whom was
the plaintifi’s husband. But arrangements of this kind
made with the husband are sustained in equity by very high
authority. In Garlick v. Strong,* where a husband who was
about to sell his estate agreed with his wife that if she would
release her dower she should share a portion of the purchase-
money to her separate use, it was held by Chancellor Wal-

‘worth that the agreement was valid, and that a note given

by the purchaser to a trustee for the wife for the amount
allowed to her in the arrangement became her separate
property, and though the money due on the note was paid
and invested by the trustee in a bond in the wife’s name,
which bond was afterwards disposed of by the husband with-
out her consent, the fund was followed into the hands of the
party receilving it with notice, and decreed to belong to the
wife. The chancellor said: «It is well settled thata p(')st-
nuptial agreement between the husband and wife, by \\'}11011
property is set apart to her separate use, will be sustaived
in equity though void at law. The relinquishment of the
dower in this case was a sufficient consideration to support
this agreement on the part of the husband. Although as
against creditors, whose debts existed at the time, post-

# 38 Paige, 440.
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nuptial agreements will not be permitted to stand beyond
the value of the consideration, that principle cannot be ap-
plied to this case, which appears to be an attempt on the
part of these defendants to defraud the wife of the moneys
to which she is equitably entitled under this agreement.”
These views of the chancellor seem to us to be founded in
justice and good sense. The same principle was decided in
Virginia in the case of Harvey v. Alexander,* and in Quarles
v. Lacy.t  In each of these cases property was conveyed to
the separate use of the wife, by the procurement of her hus-
band, in consideration of releases of dower made by her in
his lands. It was held in the latter case that such a trans-
action was good as agaiust creditors to the extent of the
value of the dower released. Indeed, as far back as the
time of Chief Justice Hale, it was held that if a wife join in
a fine so as to relinquish her dower, it will be a good con-
sideration for a settlement.}

We may therefore regard the transaction under considera-
tion as valid and binding in equity both on the defendant
and the husband of the plaintiff. The note given to the
plaintift was the fruit of this transaction. The transaction
itself was a good and sufficient consideration for the note.
The latter is her separate property, as much so as an equal
amount of money would have been, if it had been placed by
the vendors to her credit in bank., She having performed
her part of the agreement, there became due to her so much
money for her separate use, and as her separate property.
The note is no part of the contract by which her dower was
released. Tt is -a mere security given to her for the money
g}'OWing due to her out of that contract. Her husband and
bis copartner became indebted to her, and gave her this
note as her separate property. Such a note must be Jjust as
valid as if she had lent them the amount out of her separate
estate, and taken their note as security for the payment of

f iRando]ph, 219. + 4 Munford, 251.

lﬂg- j:ender v. Blackstone, 2 Levinz, 147; Atherley, 161; and see 2 Kent,

» Lk ‘vcrlbner- on Dower, p. 6, 3 6; Bank of the United States v. Lee, 18
¢rs, 110; Niemcewitz v. Gahn, 3 Paige, 614.
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it. The transaction is virtually the same as if they had paid
her the money, and she had lent it to them on the note in
question.

The case may be shortly stated thus:

By the act of 1869 the plaintiff, as a married woman, ac-
quired the capacity at law to receive property to her separate
use, and subject to her separate and exclusive control as if
she were unmarried, provided it does not come to her by
gift or conveyance from her husband—by which is undoubt-
edly meant voluntary gift or conveyaunce. Having this ca-
pacity, she did receive and acquire, for a good and valid
consideration moving from herself, the promissory note iu
question.

This note, then, being her separate property, not acquired
by gift or conveyance from her husband in the sense in
which the statute uses those terms, she is entitled to the
benefit of the statute in reference to the exclusive possession
and enjoyment of the note, and to the exclusive right of
suing upon it. As to it, she is relieved from the incapacity
which the common law imposed upon her, and is as if she
were unmarried. The technical reasons, therefore, which,
at the common law, rendered void a note or other obligation
made by the husband to the wife, no longer exist in this
case. And if there are still any such reasons which would
compel the plaintiff in enforcing the note as against her
husband to seek the aid of a court of equity, there are none
to prevent her from suing the defendant upon it in 2 court
of law. The statute of 1867, above referred to, enables the
holder of a joint obligation to sue either or any of the parties
to it without suing the others. The defendant, therefore,
has no legal ground of defence to the action. The note 18
founded upon a good and valid consideration. Whether &
right to sue the other maker of it exists or not is of no con-
sequence to the defendant. As to him, there can be_ 10
doubt that the plaintift is invested with all the capacities
and rights which are necessary to enable her to maintain at
action at law on the note. G

It is contended, however, that prior to the sale of the
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property and the giving of the note the plaintiff had joined
the defendant and her husband in a deed of trust for the
same property, given to secure the payment of a loan made
by them, and that by this outstanding deed of trust her right
of dower was extinguished.

If it be true, as contended for by counsel, and as the cases
seem to show, that in this District the antiquated rules on
this subject still prevail—so as to bar a widow of all dower
in an equity of redemption—if, instead of being a mere
security for money, a mortgage or deed of trust in nature
of a mortgage, transfers the legal estate so as to deprive the
mortgagor of the ownership of his property, yet the plaintiff
would have been reinvested with her right to demand dower
in the land whenever the purposes of the trust should be
accomplished, and no purchaser would deem it safe to take
4 conveyance of the equity of redemption from the mort-
gagors without a release of her contingent right. And
whatever technical obstacles the trust-deed may have raised
against her right to recover dower at law, in case of the
death of her husband, no one desiring to purchase the prop-
erty would be willing to incur the hazard of those obstacles
being removed. At all events, the defendant when he was
endeavoring to negotiate the sale of his property deemed it
of sufficient importance to give the note in question in con-
sideration of the plaintiff joining in the deed, and releasing
any coutingent right she might have. This very act of hers
may have been necessary, and we have®a right to infer that
1t was deemed important, to the closing up of the transaction
and securiug the sale of the property. If any release is
deemed requisite to confirm the title of lands with which
one has been connected, though by a proper construction
of the law he has no interest in them whatever, still such

release will be g good consideration for a promise or for the
Paymeut of money.,

JUDGMENT AFFIRMED.

Mk, Justice MILLER, dissenting :

This is a common-law action brought on a promissory
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note on the law side of a court which possesses and exereises
in separate forums both common law and equity jurisdietion.

The District of Columbia, for which that court sits, and
whose laws it administers, has preserved the principles of
the common law less affected by statutes than any part of
America, and, perhaps, less than England herself.

That a married woman could make no express contract,
except as she joined her husband with her, by that law is,
I thiuk, too clear for argument. It is, therefore, a waste of
learning to inquire under what circumstances she could con-
tract with her husband. The plaintiff in this case could
make no lawful contract with Sykes unless under very spe-
cial circumstances.

The act of Congress relied on, and which is deemed neces-
sary to the validity of the note, so far removed this general
disability as to enable her to make contracts in respect to
her separate property, and I agree to the definition of the
court as to what is separate property within the meaning of
that act. Her dower interest in her husband’s land is not
separate property. This is conceded.

On the other hand, it is undoubtedly true that a release
of dower is a good consideration for a promise, whether in
writing or otherwise, and the promise would be valid if
made to a person capable of contracting. But this leaves
untouched the question of plaintiff’s capacity to make the
contract. \

The release of dower and the agreement to pay a certaln
sum for it was one contract. The execution of the deed of
release and of the notes were each the consideration for the
other. I cannot see the force of the dialectics by wlﬁxich,
after the contract is made, the note given as evidence of one
part of it is called the separate property of the wife, con-
cerning which the contract was made. That is to say, '[hl.S
contract was made in reference to the paper, and iF constl-
tutes the material part of the note, and, this being her
separate property, enables her to make the contract by
which Sykes became her debtor.

But suppose no note had been taken, the promise would
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have been just as good as it is with it. Where would then
have been her separate property, about which she was au-
thorized to contract ?

It is clear to me that, to enable a married woman to con-
tract, she must have and own separate property at the time
of making the contract, and that to make that contract valid
it must relate to that property. If the proposition on which
this case is rested be sound, the wife need have no separate
property to enable her to contract; but she can make any
agreement by which she is to receive somethiung, put it in
writing, call the paper which evidences the agreement her
separate property, and the thing is done.

As to the invasions which courts of equity have made on
the rigid and unjust rules of the common law on this sub-
Ject, they are wise and beneficent, and they were made
because the common law courts afford no remedy, and if this
were a suit in equity by Mrs. Chadwick to recover the value
of her dower after she had legally conveyed it, I would
gladly enforce her right. But that is not the case, and I do
not think the courts have an unlimited right to overturn the
clearest principles of the common law because legislation
has lagged behind the progress of the age in the jurispru-
dence which governs the rights of married women.

Iregret to have to dissent, but I think the precedent of

making laws in this manner too pernicious to be acquiesced
by my silence,

BATESVILLE INSTITUTE 9. KAUFFMAN.

L Wf?ere the assignees of a claim on a third party have parted completely
With their interest in it and, by a transfer, vested the entire title in

others, they are not necessary parties in an equity proceeding by these
others to enforce it,

2 An assignment of a debt carries with it an assignment of a judgment or
lbeFLgage by which it is secured.

3. Where a trustee is dead
of equity will carry it

the trust being still alive and unexecuted, a court
out through any other appropriate person in whom
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the control of the property may be; or if necessary, through its own
officers and agents without the intervention of a new trustee.

4. The civil war was flagrant in Arkansas from April, 1861, to April, 1866;
and during this time the operation of the statute which limited the du-
ration of liens to three years was suspended.

ApreAL from the Circuit Court for the Eastern District of
Arkansas; the case being thus:

Womach aud Welsh, builders, having a mechanics’ lien
against an edifice and the grounds on which it stood at
Batesville, Arkansas, owned by a corporation of that State,
known as the Batesville Institute, got judgment on the lien
on the 15th of January, 1861. By the laws of Arkansas
the liens of judgments continue three years from the day
that they are rendered. Having thus got their judgment,
and being indebted by promissory notes to a firm known as
Hirsch & Adler, they assigned their lien by deed to one
Gibbs, in trust, authorizing him to make the lien effectual
in any and all ways, to pay Hivsch & Adler the notes out of
its proceeds, and to return any surplus. Hirsch & Adler,in
turn, assigned the notes to Kauffman & Co., of Louisiana,
and by indorsement on it, in their firm name, all their
“rights and interests’” in the deed of trust.

In the spring of 1861 the rebellion broke out in Arkansas,
and countinued till the spring of 1866.

In this state of things, and the Batesville Institute having
conveyed the legal title of the ground on which the building
was, to one Cox, Kauftman & Co., setting forth in the same,

“ That during the existence of the recent rebellion it was im-
possible, by reason of the resistance to the laws of the United
States, to have said mechanics’ lien foreclosed, all judicial pro-
ceedings in the courts of the United States being interrupted
and suspended during a period of several years within the St‘ate
of Arkansas; and also that before the close of the said rebelhon
the trustee named in the said deed of trust departed this life,
and that there was no one left to execute the same,”—

now, on the 5th of March, 1868, filed their bill in the court
" below agaiust the Batesville Tnstitute and Cox, to enforce
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payment of the lien against the edifice and lot, and in de-
fault of payment have them sold.

The defendants demurred, assigning as reasons:

1st and 2d. That the complainants showed no title which
authorized a suit by them ; the point of the objection being
that the transter of the nofes of Hirsch & Adler did not pass
the title to the judgment obtained on the mechanies’ lien;
and it being insisted that Hirsch & Adler were necessary
parties to the suit.

3d and 4th. That Gibbs, the trustee, was dead, and no
successor appointed in his place.

5th. That the lien of the judgment had been lost by lapse
of time; the judgment having been recovered in March,
1861, and the present suit brought in March, 1868; an in-
terval of seven years.

Womach, one of the defendants, made a further defence
that the debt of the complainants had been paid by the rents
and profits of the bulding received by them for several years
past, or which they should have received.

The court below overruled the demurrer, and referred the
matter of defence, set up, as just mentioned by Womach, to
a master to take testimony and to report upon the subject.
He took much testimony, and made a report, fixing the
amount due to the plaintiffs at $14,410, for which sum the
lien was ordered to stand, with interest at fen per cent., and
the property decreed to be sold; costs to he paid by the de-
fendants. From this action of the court below the present
appeal was taken.

Mr. A. H. Garland, for the appellants ; Mr. W. M. Rose,

Conlra,

Mr. Justice HUNT delivered the opinion of the court.

T!‘xe demurrants object, first, that the complainants show
110~t1tle which authorizes a suit by them. The point of this
0¥L]eetion Is that the transfer of the notes of Hirsch & Adler
did not pass the title to the judgment on the mechanics’

li : . : 3 e
‘en obtained for the security of the notes. It is further in-
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sisted, under this head, that Hirsch & Adler were necessary
parties to the suit.

Neither of these objections is sound. Hirsch & Adler
had parted with their interest in the notes and in the judg-
ment, and by their assignment had vested the entire title
thereto in their assignees. The sole right of recovery is in
the latter parties; and, if equities exist between them and
their assignors, they are to be settied between them at their
convenience and in their own manner. These defendants
have no interest in that part of the transaction.*

Again, no principle is better settled than this, that the
assignment of a debt carries with it an assignment of a judg-
ment or mortgage by which it is secured. If a part only of
the debt is assigned, a pro lanfo portion of the security fol-
lows it.}

The third and fourth points of the demurrer rest upon
the objection that Gibbs, the trustee, being dead, and no
successor having been appointed, the trust cannot be en-
forced.

That the court have power to appoint a new trustee, and
to compel the performance of the trust by him, is quite cer-
tain. It is, however, equally within the power of a court
of equity to decree and enforce the execution of the trust
through its own officers and agents, without the intervention
of a new trustee.f If by the deed to Cox the legal title to
the property is now in him or his representatives, a perfect
execution of the trust may be effected through a decree
that they shall convey the property to the parties entitled to
it; or, the property may be decreed to be sold, and payment
made from the proceeds of sale.

The remaining point of the demurrer alleges that the lien
of the judgment has been lost by lapse of time; that the

e

* Allen v. Brown, 44 New York, 228; Danklessen ». Braynard, 3 Daly,
183.

+ Pattison ». Hull, 9 Cowan, 747; Jackson ». Blodget, 5 Id. 202; Green
v. Hart, 1 Johnson, 580; Martin ex dem. Weston v. Mowlin, 2 Burrow, 979;
Prescott v. Hull, 17 Johnson, 284.

1 Story, Equity Jurisprudence, $% 976, 1060, 1061.




Oct. 1873.] BATESVILLE INSTITUTE v. KAUFFMAN.

Opinion of the court.

judgment was recovered more than three years before the
filing of the bill, and that no good reason appears for not
enforcing the same within the three years. The bill alleges,
“that during the existence of the recent rebellion it was im-
possible, by reason of the resistance to the laws of the United
States, to have said mechanics’ lien foreclosed, all judicial
proceedings in the courts of the United States being inter-
rupted and suspended during a period of several years within
the State of Arkansas.” The judgment was recovered in
March, 1861. The present suit was commenced in March,
1868, If from this period of seven years we except the
time when civil war was flagrant in Arkansas, to wit, from
April, 1861, until April, 1866, there remain but two years
in which the statute of limitations was in force against
this judgment. These are the dates at which the war was
officially recognized, and at which it was by proclamation
officially declared to be at an end in Arkansas.* It has been
repeatedly held in this court that the statute of limitations
was suspended in the rebellious States during the existence
of the war,

We perceive no occasion to find fault with the principles
on which the sum of $14,410 was fixed by the master as the
amount due the complainants, or with the rate of interest
given by the court below. No authority is cited to show
that this is a greater rate of interest than may be ordered by
the courts of Arkansas in such cases.

The defendants resisted the complainants’ ¢laim, and, as
the court held, unjustly. It was competent to the court to
decree that the defendants should personally pay the costs
of such resistance.

JUDGMENT AFFIRMED.

* See Brown v, Hiatts, 15 Wallace, 182; The Protector, 12 Id. 700.
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1. Under the act of July 17th, 1862, known as the Confiscation Act, and the
Joint Resolution, of the same date, explanatory of it, only the life estate
of the person for whose offence the land has been seized, is subject to
condemnation and sale. The fact that the decree may have condemned
the fee does not alter the case.

2. When such person has, previously to his offence, mortgaged the land to
a bona fide mortgagee, the mortgage is not divested. His estate and
property in the land being but the land subject to the morigage, any
sale made in pursuance of the act passes the life estate subject to the
charge.

ERrRor to the Supreme Court of the State of Louisiana.

An act of Congress, commonly called the Confiscation
Act, passed July 17th, 1862,* during the rebellion, and en-
titled “An act to suppress insurrection, to punish freason
and rebellion, to seize and confiscate the property of rebels,
and for other purposes,” after providing in its first section
that treason shall be punished with death, and in its second that
persons inciting, setting on foot, assisting, or engaging in
rebellion, &ec., shall be punished with fine and imprison-
ment; in the third that every person guilty of either of the
offences described in the act shall be incapable to hold any
office under the United States; with a limitation in the
fourth section that the act should not affect those guilty be-
fore its date, &c., enacted further:

“SEc. 5. That to insure the speedy termination of the present
rebellion, it shall be the duty of the President to cause the seiz-
ure of all the estate and property of the persons hereinafter
named, and to apply and use the same and the proceeds thereof
for the support of the army of the United States.”

The section proceeded to name six classes of persons
whose property should be liable to seizure: officers of the
army and navy of the rebels in arms against the government,
or officers of the so-called ¢« Confederate ” States, and among
them any person thereafter acting as a « Cabinet officer ” of

* 12 Stat. at Large, 589.
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such States, or agents of the same, or officers or agents of
some one of the rebel States, or persons who gave aid and
comfort to the rebellion,

The sixth section was thus:

“If any person within any State or Territory of the United
States, other than those named as aforesaid, being engaged in
armed rebellion against the government of the United States,
oraiding or abetting such rebellion, shall not within sixty days,
&c., cease to aid, countenance, and abet such rebellion, all the
estate and property, moneys, stocks, and credits of suck person
shall be liable to seizure as aforesaid; and it shall be the duty
of the President to seize and use them as aforesaid or the pro-
ceeds thereof.”

The seventh section provided:

“That to secure the condemnation of any such property after
the same shall have been seized, so that it may be made avail-
able for the purpose aforesaid, proceedings in rem shall be insti-
tuted in the name of the United States in any District Court
thereof or in any Territorial Court, or in any United States
District Court within which the property above described or any

part thereof may be found, . . . . which proceedings shall con-
form as nearly as may be to proceedings in admiralty and reve-
nue cases; and if said property . . . . shall be found to have

belonged to a person engaged in rebellion, or who has given aid
or comfort thereto, the same shall be condemned as enemies’
property, and become the property of the United States, and
may be disposed of as the court shall decree.”

By a Joint Resolution, explanatory of this act, passed on
the same day with it, it was resolved by Congress that no
punishment or proceedings under the act should be “so
coustrued as to work a forfeiture of the real estate of the
offender beyond his natural life.””*

. This statute, thus explained, being in force, a libel of in-
fpl'mation was filed, in January, 1865, in the District Court
folr the Eastern District of Louisiana, against “ two squares
of ground [described], property of J. P. Benjamin,” which

S o8 RO LIEE

* See Forrest ». Bigelow, 9 Wallace, 341,
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property the said Benjamin had, in 1858, by proper instru-
ment duly inseribed, mortgaged to one Madame Micou. In
the libel of information Mr. Benjamin was charged to have
been owner of the property at the date of the act just named,
and the ground on which a forfeiture was claimed was that
subsequently to the passage of the act he had acted as a
Cabinet officer of the so-called Confederate States. An
order of publication was made, by which all persons inter-
ested in the property were required to appear on the 13th
of February, 1865, to answer and to show cause “ why said
property and real estate, and the right, title, and interest therein
of the said J. P. Benjamin, should not be condemned and sold
according to Jaw.” There was no opposition, and on the
18th day of March, 1865, the judgment of condemnation
was entered; the decretal order describing the property as
belonging to J. P. Benjamin. The property was sold May
15th, 1865, and a deed was executed to the purchaser, Madi-
son Day,

In this state of things Madame Micou or her representa-
tives filed, in 1868, a bill of foreclosure of the mortgage
against Benjamin as mortgagor and Day as a “third pos-
sessor ” or fterre tenanf. Benjamin made no opposition, but
Day set up a claim as owner of the property in fee simple,
discharged of all liens; the foundation of such his claim
being the already mentioned proceeding in rem in the Dis-

_ trict Court under the Confiscation Act.

The court in which the bill was filed held that under this
act no estate of any kind in fee simple passed, but at best
the life estate of Mr. Benjamin, and that this was subject to
the mortgage of Madame Micou, regularly created and in
existence before the rebellion began. The decree founded
on this view being affirmed in the Supreme Court of the
State, the case was now brought here.

Mr. Madison Day, appellant, proprid persond :

The court below erred, among other ways,
1st. In its view that no estate but the life estate of Mr.
Benjamin passed, and
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2d. In its view that the mortgage of Madame Micon was
not discharged.

1. The Contiscation Act, as it is called, is an exercise of
both sovereign authority and the belligerent right of confis-
cating enemy property on land during a state of war.

The first four sections of the statute relate to the punish-
ment of treason and rebellion. This is an exercise of sov-
ereign authority, and constitutes alone the criminal portion
of the act. The other provisions of the act providing for
the seizure and condemnation of the property seized, “as
enemies” property,” is but an exercise of the belligerent right
of confiscating enemy property in time of war.

These different provisions of the act are, therefore, to be
taken and regarded as distinet from each other, as if they
were embodied in two separate acts. The one relates to
citizens and proceedings in time of peace; the other relates
to enemies and proceedings in time of war. And they also
differ from each other as to the mode of procedure and the
rules of law which apply to and govern the same. A resolu-
tion or provision of law, therefore, which only embraces the
one cannot be said to extend to and include the other. And
this being so, it follows, as a matter of course, that the joint
resolution which says “ nor shall any punishment or proceed-
ings under the act be so construed as to work a forfeiture
of the real estate of the offender beyond his natural life,”
ouly applies to punishments and proceedings against offenders
under the eriminal portion of the act, and does not extend
to or limit the confiscation of property under the other pro-
visions of the statute, as enemies’ property, to a mere life estate.

2. Asitis provided in the Confiscation Act that the pro-
ceedings were to be in rem, and that if the property seized
was found to belong to a person named in the act, the same
Vas to be condemued as enemies’ property, it follows as a
mlatter of course, that the operation and effect of the decree
of condemuation and sale must be the same as that which
i‘lttaches to other decrees and sales in a proceeding in rem.
Now what is the known and established operation and effect
of a decree and sale in rem 2
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In the Propeller Commerce,* the court says:

“ Process in rem is founded on a right in the thing, and the ob-
ject of the process is to obtain the thing itself, or a satisfaction
out of it, for some claim resting on a real or guasi proprietary
right in it.”

In such a proceeding there are no adversary parties—no
personal defendant. The thing itself is seized and impleaded
as the defendant. But all persons who have any claim upon,
or right in or to the thing, may, if they choose, come in as
claimants and propound their interest in the thing and be
heard, and are, therefore, deemed parties and bound accord-
ingly, whether any party actually appears or not. Hence
all persons who have this right may be, and are fairly con-
sidered as parties to the suit, and bound by the result
thereof. Every party in interest is, therefore, estopped by
a decree in rem from disputing the judgment, which, as is
well said by the court in Parker v. Overmann,t *“is conclu-
sive against the absent claimant as well as the present con-
testant.”

Mr. Thomas Allen Clarke (whom the court declined to hear)
conlra,

Mr. Justice STRONG delivered the opinion of the court.

Most of the questions in this case were settled adversely
. to the claims of the plaintiff in error by our decision of
Bigelow v. Forrest.] We then determined that under the
act of Congress of July 17, 1862, known as the Confiscation
Act, and the Joint Resolution of the sate date explanatory
thereof, only the life estate of the person for whose offence
the land had been seized was subject to condemnation al}d
sale. We also determined that nothing more was within
the jurisdiction or judicial power of the Distriet Court, and
that consequently a decree condemning the fee could h‘av.e
no greater effect than to subject the life estate to sale. This
in effect disposes of the present case.

* 1 Black, 580-1. + 18 Howard, 140. 1 9 Wallace, 339.




Oct. 1873.] Day ». Micou. 161

Opinion of the court.

It is insisted, however, the Supreme Court of Louisiana
erved in holding that the property condemned and sold re-
maived in the hands of the purchaser at the sale, subject to
the mortgage given in 1858 to the ancestor of the defend-
ants in error. The argument rests upon a misconception of
the act of 1862. That act, for the purpose of insuring the
speedy termination of the rebellion, anthorized the seizure of
all the estate and property, money, stocks, credits, and effects
of six classes of persons described in the fifth section. The
persons designated in those several classes were either offi-
cers in the army or navy of the rebels in arms against the
government of the United States, or officers of the so-called
Confederate States, or agents thereof, or officers or agents
of some one of the States of that confederacy, or persons
who gave aid and comfort to the rebellion. So the sixth
section directed the seizure of all the estate and property of
the persons described in that section. It was not any prop-
erty in which the persons described in these two sections
might have an interest that was made subject to seizure,
but it was their estate and property, their interest in it, what-
ever that interest might be. The act manifestly contem-
plated no seizure of anything more than that which belonged
tothe offending person, and the thing seized, or its proceeds,
was by the fifth section directed to be applied for the use of
the army of the United States. If now we proceed to the
seventh section, it will appear plainly that only that which
was seized, seized Jawfully in accordance with the directions
of the two preceding sections, was made the subject for con-
demuation and sale. - That section commences thus: «That
fo secure the condemnation and sale of any such property,
after the same shall have been seized, so that it may he
made available for the purpose aforesaid, proceedings in rem
Sh.ull be instituted in the name of the United States in any
Drls'tl'iet Court thereof, or in any Territorial Court, or in the
L.mted States District Court for the District of Columbia,
Within which the property above described or any part thereof
m-ay‘be found,” &e.  What property is this thus brought
Within the jurisdiction of the District Court? Beyond

VOL. XvIII. 11
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doubt the property which had been seized, that is, the es-
tate and property of the offending person, and no other.
If it was a term, or an estate at will, or a life estate, or an
estate in joint tenanecy, or in common, whatever it was, it
was the subject alike of seizure and of condemnation. It
is true proceedings in rem were ordered to be instituted in
the District Court, but the question vemains, what was the
res against which the proceedings were directed? The an-
swer must be, that which was seized aud brought within the
jurisdiction of the court. A condemnation in a proceeding
in rem does not necessarily exclude all claim to other inter-
ests than those which were seized. In admiralty cases and
in revenue cases a condemnation and sale generally pass the
entire title to the property condemned and sold. This s
because the thing condemned is considered as the offender
or the debtor, and is seized in entirety. But such is not the
case in many proceedings which are in rem. Decrees of
courts of probate or orphans’ courts directing sales for the
payment of a decedent’s debts or for distribution are pro-
ceedings in rem. So are sales under attachments or proceed-
ings to foreclose a mortgage, quasi proceedings in rem, at
least. But‘in none of these cases is anything more sold
than the estate of the decedent, or of the debtor or the
mortgagor in the thing sold. The iuterests of others are
not cut off’ or affected.

If then, as we hold, the property and estate of J. P. Ben-
jamin was all that was seized, or all that could be seized
and condemnued in these confiscation proceedings, those who
held other interests in the land were not bound to come in
and assert their claims. Their interests did not pass to the
purchaser at the sale, and they remain unaffected by the
decree of condemuation and the sale thereunder.

There is, therefore, no error in the judgment of the Su-

preme Court, and it is
AFFIRMED.

[See the next case, infra, p. 177.]
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1. The doctrine of this court affirmed, and the cases in support of it cited,
that where a prisoner shows that he is held under a judgment of a
Federal court, made without authority of law, the Supreme Court will,
by writs of Zabeas corpus and certiorari, look into the record, so far as
to ascertain that fact, and if it is found to be so, will discharge the
prisoner.

2. The general prineiple asserted as applicable to both civil and eriminal
cases, that the judgments, orders, and decrees of the courts of this coun-
try are under their contrel during the term at which they are made; so
that they may be set aside or modified as law and justice may require.

3. But it is also declared that this power cannot be so used as to violate the
guarantees of persenal rights found in the common law, and in the
constitutions of the States and of the Union.

4. If there is anything settled in the jurisprudence of England and America,
it is that no man shall be twice punished by judicial judgments for the
same offence.

. The provisions of the common law and of the Federal Constitution, that
no man shall be twice placed in jeopardy of life or limb, are mainly

designed to prevent a second punishment for the same crime or misde-
meanor.

(2]

6. Hence, when a court has imposed fine and imprisonment, where the stat-
ute only conferred power to punish by fine or imprisonment, and the
fine has been paid, it cannot, even during the same term, modify the
Jjudgment by imposing imprisonment instead of the former sentence.

7. The judgment of the court having been executed so as to be a full satis-
faction of one of the alternative penalties of the law, the power of the
court ds to that offence is at an end. £

- A second judgment on the same verdict is, under such circumstances, void
for want of power, and it affords no authority to hold the party a pris-
oner, and he must be discharged.

ON petition for writs of habeas corpus and certiorari.

Edward Lange filed a petition to this court at a former
day, praying for a writ of- habeas corpus to the marshal for
The Southern Distriet of New York, on the allegation that
n\e was unlawfully imprisoned under an order of the Circuit
(jourt of the United States for that district. On considera-
tlo{‘ of the petition, the court was of opinion that the facts
WblCh. it alleged very fairly raised the question whether the
Cireuit Court, in the sentence which it had pronounced, and
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under which the prisoner was held, had not exceeded its
powers. It therefore directed the writ to issue, accompanied
also by a writ of certiorari, to bring before this court the pro-
eeedings in the Circuit Court under which the petitioner
was restrained of his liberty.

From the record of the case in the Circuit Court, and the
return of the marshal in whose custody the prisoner was
found, the following facts appeared, and were stated, by the
learned justice who delivered the opinion of the court, as
the case:

“ The petitioner had been indicted under an act of Con-
gress, passed 8th June, 1872,* for stealing, purloining, em-
bezzling, and appropriating to his own use certain mail-bags
belouging to the Post-oflice Department. Upon the trial, on
the 22d day of October, 1873, the jury found him guilty of
appropriating to his own use mail-bags, the value of which
was less than twenty-five dollars; the punishment for which
offence, as provided in said statute, is imprisonment for not
more than one year or a fine of not less than ten dollars
nor more than two hundred dollars. On the 8d day of No-
vember, 1878, the judge presiding sentenced the petitioner
under said conviction to one year’s imprisonment, and to
pay two hundred dollars fine. The petitioner was, on said
day, committed to jail in execution of the sentence, and on
the following day the fine was paid to the clerk of the court,
who, in turn, and on the 7th day of November, 1873, paid
the same into the Treasury of the United States.

“On the 8th day of the same month the prisoner was
brought before the court on a writ of habeas corpus, the same
judge presiding, and an order was entered vacating the for-
mer judgment, and the prisoner was again sentenced to one
year’s imprisonment from that date; and the return of the
marshal to the writ of habeas corpus showed that it was under
this latter judgment that he held the prisoner. It was col-
ceded that all this was during the same term at which his
trial took place before the jury. A second writ of habeas

% 17 Stat. at Large, 320, § 290.
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corpus, issued by the circuit judge, was returned into the
Circuit Court, when the two district judges sat with him on
the hearing, and the writ was discharged and the petitioner
remanded to the custody of the marshal.”

Mr. H. H. Arnouzx, in support of the discharge, made a full
citation of cases, as well the British and Irish as our own,
on the power of courts over their own judgments; certain
of the cases denying all right to change the judgment after
once enrolled; and made, further, an elaborate argument to
prove that whatever its general power in the matter might
be, the court in this case having imposed fine and imprison-
ment, and the fine having been paid, it could not, even dur-
ing the term, modify the judgment as it had sought to do.

Mr. C. H. Hill, Assisiant Atlorney-General, contra, velied
on the doctrine sufficiently long established, that during the
term at which they are made, all courts have power over
their judgments; arguing, moreover, that the judgment first
rendered in this case being erroneous, was to be treated as
void; in other words, as not entered, or no judgment; and
that, therefore, the court could enter a valid Judgment, and
had done so in what it finally did. In support of his propo-
sitions, he relied much on the case of Bassett v. Uniled States,
flecided by this court at December Term, 1869; in which
1t is said that it is competent for good cause to set aside
at the same term at which it was rendered a judgment of
conviction on confession, though the defendant had entered
upon the imprisonment ordered by the sentence.”

The last Judgment, he also said, though, perhaps, erro-
!I€ous, was not void ; and so no power to discharge existed.

M. Justice MILLER delivered the opinion of the court.

On consideration of the petition which was filed in this
case at a former day, the court was of opinion that the facts
ﬂierel‘n recited very fairly raised the question whether the
Circuit Court, in the sentence which it had pronounced, and
hich the prisoner was held, had not exceeded its

under v




Ex pARTE LANGE. [Sup. Ct.

Opinion of the court.

powers. It therefore directed the writ to issue, accompanied
also by a writ of certiorari, to bring before this court the pro-
ceedings in the Circunit Court under which the petitioner was
restrained of his liberty. The authority of this court in such
case, under the Coustitution of the United States, and the
fourteenth section of the Judiciary Act of 1789, to issue this
writ, and to examine the proceedings in the inferior court,
so far as may be necessary to ascertain whether that court
has exceeded its authority, is no longer open to question.
The cases cited in the note below* will, when examined,
establish this proposition as far as judicial decision cau
establish it.

Disclaiming any assertion of a general power of review
over the judgments of the inferior courts in criminal cases,
by the use of the writ of habeas corpus or otherwise, we pro-
ceed to examine the case as disclosed by the record of the
Circuit Court and the return of the marshal, in whose cus-
tody the prisoner is found, to ascertain whether it shows that
the court below had any power to render the judgment by
which the prisoner is held.

The first inquiry which presents itself is as to the nature
and extent of the power of the Circuit Court over its own
judgments in reversing, vaeating, or modifying them.

We are furnished by counsel with a very full review of
the cases in the English and American courts on the ques-
tion of the power of courts over their judgments once ren-
dered in criminal cases. Many of these decisious in the
English courts are on writs of error and have but littie bear-
ing on the question before us. Others, which seem to pre-
sent cases of judgments vacated or modified during the term
at which they were rendered, are based upon the doctrines
of the English courts, that there is no judgment or decree

uuntil the decree in chancery is enrolled or the judgment has

* Hamilton’s Case, 3 Dallas, 17 ; Burford’s Case, 8 Cranch, 448; Ex P'ﬁ‘rt"'
Bollman, 4 Td. 75; Ex parte Watkins, 8 Peters, 193; Same Case, 7 1d. 568
Ex parte Metzger, 5 Howard, 176; Ex parte Kaine, 14 1d. 103; Ex Pm?
Wells, 18 Id. 807; Ex parte Milligan, 4 Wallace, 2; Ex parte McCardle, ©
1d. 818; Same Case, 7 Id. 506; Ex parte Yerger, 8 Id. 85.
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been signed by the judge of the court of law, and become
technically a part of the judgment roll.*

These decisions, some of which go to the extent of deny-
ing all right to amend or change the judgment after it be-
comes a part of the roll, are inapplicable to our system, where
a judgment roll; strictly speaking, is no part, or, at least,
not a unecessary part of our system of judicial proceedings.
In most, if not all, our courts a minute-book, or a record of
the proceedings of the court, is kept, and is the appropriate
repository of all the orders and judgments of the court; and
this book with all its entries is, as a general rule, under the
complete control of the court during the term to which sach
entries relate,

The general power of the court over its own judgments,
orders, and decrees, in both civil and criminal cases, during
the existence of the term at which they are first made, is
undeniable.  And this is the extent of the proposition in-
tended to be decided in the case of Bassett v. United States.t
That was a case like this, in which, in a prosecution for mis-
demeanor, the prisoner had been sentenced to imprisonment.
But it was by a judgment rendered on confession. He was
afterwards, during the same term, brought into court and
the judgment vacated, his plea of guilty withdrawn, and
leave given to plead anew; and then he gave bail and his
Case was continued. It was in an action on the bail-bond
which he had forfeited, that the sureties raised the question
of the right of the eourt to vacate the former judgment.

In general terms, without much consideration, for uo
c_ounsel appeared for the sureties, this court sustained the
right. If it was intended in that case to raise the question
of the right of the court to inflict a new and larger punish-
ment on the prisoner, without reference to the time of his
Imprisonnient on the one set aside, that point was not pre-
Se}lted 80 a8 to receive the attention of the court, and cer-
tainly was not considered or decided.

It would seemn that there must, in the nature of the power

* Archbold’s Criminal Pleading, 176. 1 9 Wallace, 38.
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thus exercised by the court, be in criminal cases some limit
to it.

The judgment of the courts in this class of cases extends
to life, liberty, and property. The terms of many of them
extend through considerable periods of time, often many
months, with adjournments and vacations in the same term,
at the discretion of the judge. A criminal may be sentenced
to a disgraceful punishment, as whipping, or, as in the old
English law, to have his ears cut off, or to be branded in the
hand or forehead.

The judgment of the court to this effect being rendered
and carried into execution before the expiration of the term,
can the judge vacate that sentence and substitute fine or im-
prisonment, and cause the latter sentence also to be exe-
cuted? Or if the judgment of the court is that the convict
be imprisoned for four months, and he enters immediately
upon the period of punishment, can the court, after it has
been fully completed, because it is still in session of the
same term, vacate that judgment and render another, for
three or six months’ imprisonment, or for a fine? Not only
the gross injustice of such a proceeding, but the inexpedi-
ency of placing such a power in the hands of any tribunal is
manifest.

It there is anything settled in the jurisprudence of Bug-
land and America, it is that no man can be twice lawfully
punished for the same offence. And though there have
been nice questions in the application of this rule to cases
in which the act charged was such as to come within the
definition of more than one statutory offence, or to bring
the party within the jurisdiction of more than one court,
there has never been any doubt of its entire and complete
protection of the party when a second punishment is pro-
posed in the same court, on the same facts, for the same
statutory offence. /

The principle finds expression in more than one form 1n
the maxims of the common law. In civil cases the doctrin®
is expressed by the maxim that no man shall be twice vexed
for one and the same cause. Nemo debet bis vexari pro Uit e




Oct. 1873.] Ex parre LaneE.

Opinion of the court.

eadem causa. It is upon the foundation of this maxim that
the plea of a former judgment for the same matter, whether
it be in favor of the defendant or against him, is a good bar
to an action.

In the criminal law the same principle, more directly ap-
plicable to the case before us, is expressed in the Latin,
“Nemo bis punitur pro eodem delicto,’* or, as Coke has it,
“ Nemo debet bis puniri pro uno deliclo.”t No one can be twice
punished for the same crime or misdemeanor, is the transla-
tion of the maxim by Sergeant Hawkins.

Blackstone in his Commentaries,} cites the same maxim
as the reason why, if a person has been found guilty of man-
slaughter on an indictment, and has had benefit of clergy,
and suffered the judgment of the law, he cannot afterwards be
appealed.

Of course, if there had been no punishment the appeal
would lie, and the party would be subject to the danger of
another form of trial. But by reason of this universal prin-
ciple, that no person shall be twice punished for the same
offence, that ancient right of appeal was gone when the pun-
ishment had once been suffered. The protection against the
action of the same court in inflicting punishment twice must
surely be as necessary, and as clearly within the maxim, as
Protection from chances or danger of a second punishment
on a second trial.

The common law not only prohibited a second punish-
ment for the same offence, but it went further and forbid a
secoud trial for the same offence, whether the accused had
suffered punishment or not, and whether in the former trial
he had been acquitted or convicted.

Hence to every indictment or information charging a
Party with a kuown and defined crime or misdemeanor,
Whet.her at the common law or by statute, a plea of autrefois
acquit or aulrefois conviet is a good defence,

* 2 Hawkins’s Pleas of the Crown, 877.
+ 4 Reports, 43, ¢; 11 Id. 95, b.
I Vol. 4, 815, Sharswood’s edition.
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. In the case of Crenshaw v. The State of Tennessee,* it was
held by the Supreme Court of that State that the common-
law principle went still further, namely, that an indictment,
conviction, and punishment in a case of felony not capital
was a bar to a prosecution for all other felonies not capital
committed before such conviction, judgment, and execution.

If in civil cases, says Drake, J., in State v. Cooper,t the
law abhors a multiplicity of suits, it is yet more watchful in
criminal cases that the erown shall not oppress the subjeet,
or the government the citizen, by unreasonable prosecutions.

These salatary principles of the common law have, to
some extent, been embodied in the constitutions of the
several States and of the United States. By Article VII of
the amendments to the latter instrument it is declared that
no fact once tried by a jury shall be otherwise re-examined
in any court of the United States than according to the
rules of the common law; and by Article V, that no person
shall for the same offence be twice put in jeopardy of life
or limb . . . nor be deprived of life, liberty, or property
without due process of law.

It is not necessary in this case to insist that other cases
besides those involving life or limb are positively covered by
the language of this amendment; or that when a party has
had a fair trial before a competent court and jury, and ]TaS
been convicted, that any excess of punishment deprives him
of liberty or property without due course of law. On t.he
other hand it would seem to be equally difficult to maintamn,
after what we have said of the inflexible rules of the com-
mon law against a person being twice punished for the same
offence, that such second punishment as is pronounced in _th]s
case is not a violation of that provision of the Constitution.

It is very clearly the spirit of the instrument to prevent a
second punishment under judicial proceedings for the same
crime, so far as the common law gave that protection.

In the case of The Commonwealth v. Olds one of the

Eecied MU - o)

* 1 Martin & Yerger, 122. + 1 Green’s New Jersey, 376.
1 5 Littell, 137.
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best common law judges that ever sat on the bench of the
Court of Appeals of Kentucky* remarked, ¢ that every per-
son acquainted with the history of governments must know
that state trials have been employed as a formidable engine
in the hands of a dominant administration. . .. To prevent
this mischief the ancient common law, as well as Magna
Charta itself, provided that one acquittal or conviction should
satisfy the law; or, in other words, that the accused should
always have the right secured to him of availing himself of
the pleas of autrefois acquit and autrefois convict. 'To perpet-
uate this wise rule, so favorable and necessary to the liberty
of the citizen in a government like ours, so frequently sub-
ject to changes in popular feeling and sentiment, was the
design of introducing into our Constitution the clause in
question.”

In the case of Cooper v. The Slate,t in the Supreme Court
of New Jersey, the prisoner had been indicted, tried, and
convicted for arson. While still in custody under this pro-
ceeding he was arraigned on an indictment for the murder
of two persons who were in the house when it was burned.
To this he pleaded the former conviction in bar, and the
Supreme Court held it a good plea. It is to be observed
that the punishment for arson could not technically extend
either to life or limb; but the Supreme Court founded its
argument on the provision of the constitution of New Jer-
sey, which embodies the precise language of the Federal
Constitution. After referring to the common law maxim
the court says: “The constitution of New Jersey declares
this important prineiple in this form : ¢ Nor shall any person
be subject for the same offence to be twice put in jeopardy
of life or limb.” Our courts of justice would have recog-
nized and acted upon it as one of the most valuable prinei-
Hles of the common law without any constitutional provi-
Slon. - But the framers of our Constitution have thought it
worthy of especial notice. And all who are couversant with
courts of justice must be satisfied that this great principle

= B
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forms one of the strong bulwarks of liberty. . . . Upon this
principle are founded the pleas of autrefois acquit and autrefois
convicl.”

And Hawkins in his Pleas of the Crown* says that both
the pleas of autrefois acquit and autrefois convict are grounded
on the maxim that a man shall . . . not be brought into
danger of his life for one and the same oftfence more than
once.

In Moor v. The People of Illinois,t the defendant was fined
four hundred dollars under the criminal code of that State
for harboring and secreting a negro slave. The case came
to this court under the twenty-fifth section of the Judiciary
Act, on the ground that the right to legislate on that subject
was exclusively in Congress, The court did not concur in
that view of the question. But it was also urged that the
party might be subjected twice to punishment for the same
offence if liable to be prosecuted under statutes of both
State and National legislatures. In regard to this Judge
MecLean said, in a dissenting opinion, that ¢ the exercise of
such a power by the States would, in effect, be a violation
of the Constitution of the United States and of the respec-
tive States. They all provide against a second punishment
for the same act.” It is contrary,” said he, ¢ to the nature
and genius of our government to permit an individual to be
twice punished for the same act.”

Mr. Bishop, in the latest edition of his work on criminal
law,] speaking of this constitutional provision, says the con-
struction of these words is that properly the rule extends to
treason and all felonies, not to misdemeanors. Yet practi
cally and wisely the courts have applied it to misdemeanors,
and that in view of the liberal construction of statutes and
constitutions in favor of persons charged with crime he ol
not well see how courts can refuse to apply this constitu-
tional guarantee in cases of misdemeanor. .

Chitty§ also drops the words life and limb in speaking of

o s

* Pages 515, 526. + 14 Howard, 13.
1 Sections 990, 991, 5th edition. 3 1 Criminal Law, 452-462.
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the pleas of autrefois acquit and autrefois conviet, and declares
that they both depend on the principle that no man shall
more than once be placed in peril of legal penalties upon
the same accusation.

If we reflect that at the time this maxim came into exist-
ence almost every offence was punished with death or other
punishment touching the person, and that these pleas are
now held valid in felonies, minor crimes, and misdemeanors
alike, and on the difficulty of deciding when a statute under
modern systems does or does not describe a felony when it
defines and punishes an offence, we shall see ample reason
for holding that the prineciple intended to be asserted by the
constitutional provision must be applied to all cases where a
second punishment is attempted to be inflicted for the same
offence by a judieial sentence.

For of what avail is the constitutional protection against
more than one trial if there can be any number of sentences
pronounced on the same verdict? Why is it that, having
once been tried and found guilty, he can never be tried
again for that offence? Manifestly it is not the danger or
jeopardy of being a second time found guilty. It is the
punishment that would legally follow the second convie-
tion which is the real danger guarded against by the Con-
stitution, ~ But if, after judgment has been rendered on the
conviction, and the sentence of that Jjudgment executed
on the criminal, he can be again sentenced on that con-
viction to another and different punishment, or to endure
the same punishment a second time, is the constitutional
restriction of any value? Is not its intent and its spirit
I such a case as much violated as if a new trial had been

had, and on a second conviction a second punishment in-
flicted ? :

The argument seems to us irresistible, and we do not
doubt that the Constitution was designed as much to pre-
vent the criminal from being twice punished for the same
offence as from being twice tried for it.

_—Bllt there is a class of cases in which a second trial is had
without violating this principle. As when the jury fail to
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agree and no verdict has been rendered,* or the verdict set
aside on motion of the accused, or on writ of error prose-
cuted by him,} or the indictment was found to describe no
offence known to the law.
And so it is said that the judgment first rendered in the
present case being erroneous must be treated as no judg-
ment, and, therefore, presenting no bar to the rendition of
a valid judgment. The argument is plausible but unsound.
The power of the court over that judgment was just the
same, whether it was void or valid. If the court, for in-
stance, had rendered a judgment for two years’ imprison-
ment, it could no doubt, on its own motion, have vacated
that judgment during the term and rendered a judgment
for one year’s imprisonment; or, if no part of the sentence
had been executed, it could have rendered a judgment for
two hundred dollars fine after vacating the first. Nor are
we prepared to say, if a case could be found where the first
sentence was wholly and absolutely void, as where a judg-
ment was rendered when no court was in session, and at a
time when no term was held—so void that the officer who
held the prisover under it would be liable, or the prisoner
at perfect liberty to assert his freedom by force—whether
the payment of money or imprisonment under such an order
would be a bar to another judgment on the same conviction.
Ou this we have nothing to say, for we have no such case
before us. The judgment first rendered, though erroneous,
was not absolutely void. It was rendered by a court which
had jurisdiction of the party and of the offence, on a valid
verdict. The error of the court in imposing the two pun-
ishments mentioned in the statute, when it had only the
alternative of one of them, did not make the judgment
wholly void. Miller v. Finklet is directly in point. But
we think that no one will contend that the first sentence
was so absolutely void that an action could be maintained

* United States v. Perez, 9 Wheaton, 579.
+ People v. Casborus, 13 Johnson, 351.
1 1 Parker Criminal Reports, 874.
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against the marshal for trespass in holding the prisoner
under if.

The petitioner, then, having paid into court the fine im-
posed upon him of two hundred dollars, and that money
having passed into the Treasury of the United States, and
beyond the legal control of the court, or of any one else but
the Congress of the United States, and he having also under-
gone five days of the one year’s imprisonment, all under a
valid jndgment, can the court vacate that judgment entirely,
and without reference to what has been done under it,
impose another punishment on ‘the prisoner on that same
verdict? To do so is to punish him twice for the same offence,
He is not ouly put in jeopardy twice, but put to actual pun-
ishment twice for the same thing.

The force of this proposition eannot be better illustrated
than by what occurs in the present case if the second judg-
ment is carried into effect. The law authorizes imprison-
,ment not exceeding one year or a fine not exceeding two
hundred dollars.  The court, through inadvertence, imposed
both punishments, when it could rightfully impose but one.
After the fine was paid and passed into the treasury, and the
Petitioner had suffered five days of his one year’s imprison-
ment, the court changed its judgment by sentencing him to
one year’s imprisonment from that time. If this latter sen-
tence is enforced it follows that the prisoner in the end pays
lfis two hundred dollars fine and is imprisoned one year and
five days, being all that the first Jjudgment imposed on him,
and five days’ imprisonment in addition. And this is done
because the first judgment was confessedly in excess of the
authority of the court.

But it has been said that, conceding all this, the judgment
ml-der which the prisoner is now held is erroueous, but not
void ; and as this court cannot review that judgment for
error, 1t can discharge the prisoner only when it is void.

But we do not concede the major premise in this argu-
ment. A judgment may be erroneous and not void, and it
may be erroneous because it is void. The distinctions be-
tween void and merely voidable judgments are very nice,
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and they may fall under the one class or the other as they
are regarded for different purposes.

We are of opinion that when the prisoner, as in this case,
by reason of a valid judgment, had fully suffered one of the
alternative punishments to which alone the law subjected
him, the power of the court to punish further was gone.
That the principle we have discussed then interposed its
shield, and forbid that he should be punished again for that
offence, The record of the court’s proceedings, at the mo-
ment the second sentence was rendered, showed that in that
very case, and for that very offence, the prisoner had fully
performed, completed, and endured one of the alternative
punishments which the law prescribed for that offence, and
had suffered five days’ imprisonment on account of the other.
It thus showed the court that its power to punish for that
offence was at an end. Unless the whole doctrine of our
system of jurisprudence, both of the Coustitution and the
common law, for the protection of personal rights in thaf
regard, are a nullity, the authority of the court to punish
the prisoner was gone. The power was exhausted; its
further exercise was prohibited. It was error, but it was
error because the power to render any further judgment did
not exist.

It is no answer to this to say that the court had jurisdic-
tion of the person of the prisoner, and of the offence under
the statute. It by no means follows that these two facts
make valid, however erroneous it may be, any judgment
the court may render in such case. If a justice of the peace,
having jurisdiction to fine for a misdemeanor, and with the
party charged properly before him, should render a judg-
ment that he be hung, it would simply be void. Why VOi,d?
Because he had no power to render such a judgment. So,
if a court of general jurisdiction should, on an indictment
for libel, render a judgment of death, or confiscation of prop-
erty, it would, for the same reason, be void. Or if on an
indictment for treason the court should render a jndng.Ht
of attaint, whereby the heirs of the criminal could not 1n-
herit his property, which should by the judgment of the
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court be confiscated to the State, it would be void as to the
attainder, because in excess of the authority of the court,
and forbidden by the Coustitution.

A case directly in point is that of Bigelow v. Forrest.* In
that case, under the confiscation acts of Congress, certain
lands of French Forrest had been condemned and sold, and
Bigelow became the holder of the title conveyed by those
proceedings. After Forrest’s death his son and heir brought
suit to recover the lands, and contended that under the joint
resolution of Congress, which declared that condemnation
under that act should not be held to work a forfeiture of the
real eéstate of the offender beyond his natural life, the title
of Bigelow terminated with the death of the elder Forrest.

In opposition to this it was argued that the decree of the
court confiscating the property in terms ordered all the
estate of the said Forrest to be sold, and that though this part
of the decree might be erroneous, it was not void. Here was a
case of a proceeding in rem where the property was within
the power of the court, and its authority to confiscate and
sell under the statute beyond question; but the extent of
that power was limited by the statute. The analogy to the
case before us seems almost perfect. In that case the court
said: “Tt is argued, however, on behalf of the plaintiff in
error that the decree of confiscation of the District Court of
the United States is conclusive, that the entire right, title,
and interest of French Forrest was condemned and ordered
to be sold; and that as his interest was a fee simple that
entire fee was confiscated and sold. Doubtless, a decree of
& court having jurisdiction to make the decree cannot be
Impeached collaterally, but under the act of Congress the Dis-
trict. Court had no power to order a sale which should confer upon
l-lae purchaser rights outlasting the life of French Forrest. Had
i flone 80 1 would have transcended its jurisdiction.” The doc-
trine of that case is reaffirmed in the case of Day v. Micou at
‘t‘l‘e present term,t where it is said that in Bigelow v. Forrest

we also determined that nothing more was within the ju-

* 9 Wallace, 339. + Suprae, 156.
VOL. Xviir.
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risdiction or judicial power of the District Court (than the
life estate), and that consequently a decree condemning the
fee could have no greater eflect than to subject the life estate
to sale.”

But why could it not? Not because it wanted jurisdiction
of the property or of the offence, or to render a judgment
of confiscation, but because in the very act of rendering a
judgment of confiscation it condemned more than it had
authority to condemn. In other words, in a case where it
had full jurisdiction to render one kind of judgment, opera-
tive upon the same property, it rendered one which included
that which it had a right to render, and something morve,
and this excess was held simply void. The case before us
is stronger than that, for unless our reasoning has been en-
tively at faunlt, the court in the present case could render no
second judgment against the prisoner. Its authority was
ended. All farther exercise of it in that direction was for-
bidden by the common law, by the Constitution, and by the
dearest principles of personal rights, which both of them are
supposed to maintain.

There is no more sacred duty of a court than, in a case
properly before it, to maintain unimpaired those securities
for the personal rights of the individual which have re-
ceived for ages the sanction of the jurist and the statesman;
and in such cases no narrow or illiberal construction should
be given to the words of the fundamental law in which tl}e)'
are embodied. Without straining either the Constitution
of the United States, or the well-settled principles of the
common law, we have come to the conclusion that the set-
tence of the Circnit Court under which the petitioner 13
held a prisoner was pronounced without authority, and he
should therefore be discharged.

DISCHARGED ACCORDINGLY.

Mr. Justice CLIFFORD, dissenting:

5 2

Provision is made by the act of the eighth of June, 187-‘1
that any person who shall steal, purloin, or emb.ezzle ail)
mail-bag or other property in the use of or belonging to the
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Post-office Department, or who shall, for any lucre, gain, or
convenience, appropriate any such property to his own use,
or to any other than its proper use, or who shall, for any
lucre or gain, convey away any such property to the hin-
drance or detriment of the public service, his aiders, abet-
tors, and counsellors, shall, if the value of the property be
twenty-five dollars or more, be deemed guilty of felony, and
on conviction thereof the offender shall be imprisoned not
exceeding three years; and if the value of the property be
less than twenty-five dollars, the party offending shall be
imprisoned not more than one year or be fined not less than
ten nor more than two hundred dollars.*

Pursuant to that act of Congress the petitioner was in-
dicted in the Circait Court of the United States for the
Southern District of New York, held by adjournment on the
seventh of October, 1878 ; and it appears that the indictment
contained twelve counts, in each of which he is charged
either with unlawfully, knowingly, wilfully, and feloniously
stealing, purloining, or embezzling fifty mail-bags belonging
to the Post-office Department, each of the value of fifty cents,
or with unlawfully, knowingly, wilfully, and feloniously ap-
propriating the same to his own use or to some other than
its proper use, or with unlawfully, knowingly, wilfully, and
feloniously conveying away the same to the hindrance and
detriment of the public service.

Doubt cannot be entertained that each of the twelve counts
of‘the indictment is well drawn, aud that they embody an
offence which is legally defined in the aforesaid act of Con-
gress. By the record it also appears that a jury was duly
'mpanelled on the fifteenth of October in the same year,
for t.he trial of the defendant upon that indictment, and that
the.Jury, on the twenty-second of the same month, returned
th_"ll‘ verdiet that the defendant is guilty, and that the value
of the said mail-bags is less than twenty-five dollars.
Convicted as the defendant was upon a valid indictment,
he was liable to be punished by being imprisoned not more

* 17 Stat. at Large, 320,
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than one year or to be fined not less than ten nor more than
two hundred-dollars, but the judge presiding at the trial,
without authority of law, on the third day of November in
the same year sentenced the defendant *to be imprisoned
for the term of one year and that he pay a fine of two hun-
dred dollars,” and it appears that he was remanded to prisou
in execution of the sentence. Plenary proof is also exhibited
that the defendant, on the following day, paid the fine in full
to the clerk and the clerk certifies under that date that  said
sum is now on deposit in the registry of the court.”

Two days after the sentence was pronounced, to wit, on
the fifth of the same November, application in behalf of the
defendant was made to the district judge of that district for
a habeas corpus, and it appears that the writ was immediately
granted and made returnable to the Cireuit Court o the
eighth of the same November. Due return was made of the
same by the marshal, and the return shows that he produced
the defendant and a certified copy of the sentence, stating
that the sentence was the cause of the imprisonment and de-
tention of the petitioner. Regular proceeding, therefore, was
instituted for a review of the sentence before the money paid
for the fine passed out of the registry of the court, as it ap-
pears that the amount of the fine was not deposited to the
credit of the Treasurer of the United States uutil the day
before the return day of the writ of habeas corpus. Ov the
following day the Circuit Court came in by adjournment,
within the same term as that when the indictment was tried,
and the same judge presiding who sat in the trial and who
passed the sentence which is the subject of complaint. At-
tention was called to the return of the marshal to the W.I'It
of habeas corpus, and the parties having been heard the fol-
lowing proceedings took place :

By the court.—Ordered that the sentence pronounced
agaiust the defendant on the third of the present mounth be,
and the same is hereby, vacated and set aside, and the record
states that ¢ the court thereupon proceeds to passjudgm_eﬂt
anew and resentence the prisoner, Edward Lange, to b
prisoned for the term of one year.”
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Application was subsequently made to the cireunit judge,
on the seventeenth of December in the same year, for a writ
of habeas corpus and a writ of certiorari, to the end that the
prisoner might be discharged from custody, and it appears
that the cireuit judge granted a rule requiring the district
attorney and the marshal to show cause before the Circuit
Court, on the twenty-fourth of the same month, at 11 o’clock
in the forenoon, why the two writs mentioned should not
issue. Service was made and the parties appeared and were
heard before the cirenit judge and the district judge for that
district and the judge who sat on the trial of the indictment
and who passed the two sentences.

Connsel on both sides were heard, and the court denied
the application upon the ground that the judgment, being
for a punishment expressly authorized by an act of Congress,
cannot be impeached by a writ of habeas corpus, unless it ap-
pears that the court had no jurisdiction to pronounce the
sentence. They proceed to answer that inquiry, commenc-
ing with the remark that the jurisdiction is questioned only
upon the ground that the court had, on a previous day in
the same term, pronounced judgment imposing a different
sentence, and they might have added that the sentence first
pronounced imposed a punishment not authorized by the
act of Congress under which the indictment was found.

Vacated as the former judgment was by the order of the
court, they proceed to consider the case, in that aspect, and
remark that if the court had power to vacate that judgment
It became of no effect, and that it was the duty of the court
to deal with the prisoner upon his conviction of the oftence
charged in the indictment, and for the reasons given, as
more fully set forth in the record, they discharged the rule
aud denied the application,

Eubsequently, to wit, on the twenty-ninth of the same
Decftmber, the Circuit Court again came in by adjournment,
the Judge presiding who sat on the trial of the indictment
and who passed the respective sentences against the defend-
4nf, and it being suggested that the rights of the prisoner
would be better preserved if the writ of habeas corpus was
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granted as prayed in the preceding application, it was or-
dered that the writ issue returnable on the same day, and
the return having been made, the counsel were again heard,
but it being conceded that the second sentence was pro-
nounced in the same term as the first sentence, it was or-
dered that the writ of habeas corpus be dismissed and that
the prisoner be remanded for the reasons given by the court
on the last preceding occasion. Whereupon the petitioner,
by his counsel, applied to this court for a writ of habeas cor-
pus directed to the marshal haviug the prisoner in custody,
commanding him to produce the prisoner at such time as
the court shall direct, and that the marshal then and there
show the cause of the prisoner’s detention, to the end that
he may be discharged from custody; and the petitioner also
prayed that a writ of certiorari might issue to the clerk of the
Circuit Court for that district, commanding him to certify
to this court all the record of that court respecting the case
of the prisoner, to the end that errors therein may be cor-
rected,

Both writs were ordered, but with the understanding that
the writ of habeas corpus would not be issued and served
until the counsel were farther heard upon the return of the
writ of certiorari, and upon the retnrn of the writ of certiorari
the counsel were fully heard, and the majority of the court
decided that the prisoner was entitled to be discharged from
his imprisonment, Unable to concur in that conclusion, I
will proceed to state the reasons of my dissent.

By the fourteenth section of the Judiciary Act it is pro-
vided, among other things, that either of the justices of the
Supreme Court as well as the judges of the District Courts
shall have power to grant writs of habeas corpus for the pur-
pose of an inquiry into the cause of commitment, provided
that writs of habeas corpus shall in no case extend to persons
in jail unless where they are in custody under or by color
of the authority of the United States, or are committed for
trial before some court of the same, or are necessary to .be
brought into court to testify. Properly construed the priv-
cipal provision empowers the Supreme Court as well as the
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justices thereof to issue the writ and to grant the relief as
prayed to the petitioner.*

Authority upon the subject is also conferred by other acts
of Congress, but it is unnecessary to refer to any other act,
as the petition in this case is obviously founded upon the
provision in the Judiciary Act. ]

Courts of justice may refuse to grant the writ of habeas
corpus where no probable ground for relief is shown in the
petition, or where it appears that the petitioner is duly com-
mitted for felony or treason plainly expressed in the warrant
of commitment, but where probable ground is shown that
the party is in custody under or by color of authority of the
United States, and is imprisoned without just cause, and,
therefore, has a right to be delivered, the writ of habeas
corpus then becomes a writ of right which may not be de-
nied, as it ought to be granted to every man who is unlaw-
fully committed or detained in prison or otherwise restrained
of his liberty. Authorities in support of these propositions
are unnecessary, as wherever the principles of the common
law have been adopted or recognized they are universally
acknowledged.

Civil society, however, could not exist if it were permitted
that crimes should go unpunished, nor is it true that the
writ of habeas corpus was ever intended to operate as the
means of delivering a prisoner from his imprisonment if he
ha.d been duly indicted, convicted, and sentenced, and is in
prison by virtue of a lawful conviction under a valid indict-
ment and a legal sentence passed in pursuance of a consti-
tuanal law of the jurisdiction where the offence was com-
n]ltt_ed. No objection is made in this case to the validity of
the indictment, nor is it questioned that the defendant was
‘ll.lly convicted of the offence set forth in the several counts
of the indictment. Beyond all question, therefore, it fol-
lows that he was liable to be ¢ imprisoned not more than

oue year, or to be fined not less than ten nor more than two
hundred dollays,”

—
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None of these propositions can be successfully contro-
verted, as it is impliedly conceded that the act of Congress
is a valid law, and it is not even suggested that the indiet-
ment is defective or that there was any error in the trial or
in the verdict of the jury. Concede these several proposi-
tions, and it follows beyond peradventure that the defendant
might have been sentenced to imprisonment for the term of
one year or he might have been sentenced to pay a fine of
two hundred dollars, but the court sentenced him to both,
that is, that he should be imprisoned for the term of one
year, and that he should pay a fine of two huandred dollars,
which is a sentence not authorized by the act of Congress
which defines the offence and under which the indictment
was found.

It is insisted by the petitioner that the sentence pronounced
in such a case is an entirety, and that if it exceeds the pun-
ishment provided by law it is wholly illegal, and in that
proposition T entirely concur. He cites cases* which fully
support the proposition. Most of these cases were decided
in appellate tribunals and in jurisdictions where there wasno
legislative act conferring any authority to impose the proper
sentence or to remand the prisoner to the court of original ju-
risdiction for that purpose, and of course the only judgment
which the appellate court could render was that of veversal,
which operated to discharge the prisoner. Legislative de-
fects of the kind, in mauy jurisdictions, have been corrected,
and wherever that has been done the proper sentence i3
either imposed by the appellate court or the case is remanded
to the court of original jurisdiction for that purpose.i

Congress has never empowered this court to exercise any

. Sl

# Rex v. Ellis, 5 Barnewall & Creswell, 395; King v. Bourne, 7 Adolphus
& Ellis, 58; Queen v. Silversides, 3 Q. B. 406 ; King v. The Queen, 7 I_d'
795; Holt ». Regina, 2 Dowling & Lowndes, 774 ; Ex parte Page, 49 Mis-
souri, 291 ; Holland v. Queen, 2 Jebb & Symes, 857; O’Leary v. People, 4
Parker’s Criminal Reports, 187; Shepherd v. Commonwealth, 2 M?tcalf,
419; Stevens v. Sume Defendant, 4 Id. 360; Fitzgerald v. State, 4 Wiscon-
sin, 395; Fellinger v. People, 15 Abbott’s Practice Reports, 128; Ratzky o
People, 29 New York, 124,

1 Ratzky ». People, 20 New York, 124.
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appellate power over the judgments of the Circuit Courts in
eriminal cases, except where the Circuit Court is held by
two judges and they differ in opinion angd certify the ques-
tion in difference here for the decision of this court. Ex-
ceptin that limited class of cases this court cannot re-examine
any ruling or decision of the Circuit Court in any eriminal
case, nor will a writ of error lie from this court to the Cir-
cuit Court in such case. Exceptions, under the statute of
Westminster, were never allowed in criminal cases in the
parent country, and from the moment that statute was
adopted as the rule of decision in the Federal courts to the
present time, its application, without any exception, has
uniformly been confined to civil actions.*

Authority to re-examine the rulings and decisions of the
Circuit Courts in eriminal cases might undoubtedly be vested
in the Supreme Court, but the insuperable difficulties in the
way of exercising any such power at the present time is that
Congress has not conferred any such jurisdiction. Congress,
1t is true, has not declared in express terms that the appel-
late jurisdiction of the Supreme Court shall not extend to
criminal cases, nor to civil actions or suits in equity where
the matter in dispute, exelusive of costs, does not exceed
the sum or value of two thousand dollars, but Congress has
described affirmatively the appellate jurisdiction of the Su-
preme Court, and that affirmative description has always
been held <« to imply a negative on the exercise of such ap-
pellate power as is not comprehended within it.”’

Governed by those principles this court has decided in re-
peated instances that a writ of error will not lie, under any
ercumstances, to a Cireuit Court in a criminal case.}

‘ * 1 Chitty Criminal Law, 622; 1 Levinz, 68; 1 Siderfin, 65; Rex ».
Ejtratmn, 21 Howell’s State Trials, 1187 ; United States v. Gibert et al., 2
=umner, 22 ; People . Holbrook, 13 Johnson, 90 ; Ex parte Barker, 7 Cowen,
143 FEOple v. Vermilyea, Ib. 108; 2 Phillips on Evidence, 997.
IdJF ;filited States v. More, 3 Cranch, 170 ; Durousseau v. United States, 6
1 Ex parte Kearney, 7 Wheaton, 42; Ex parte Watkins, 3 Peters, 201;
F?Psyth v. United States, 9 Howard, 571; In re Kaine, 14 Id. 120; Ex parte
Watkins, 7 Peters, 568; Ex parte Gordon, 1 Black, 505.
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Even if a writ of error would lie in such a case still the
concession would not advance the argument in favor of the
petitioner, as no such writ has been sued out or served, nor
is the record here under any process which authorizes this
court to reverse or affirm the judgment of the Circuit Court,
as the writ of habeas corpus is not addressed in any sense to
the judgment with any view to correct anything which it
contains, nor is the judgment removed here for any other
purpose than as evidence to support the representation set
forth in the petition, that the petitioner is unlawfully im-
prisoned or restrained of his liberty. Hence it follows, that
inasmuch as the record shows that the indictment is in due
form, and that the conviction is valid, and that the judgment
is legal in form and such as the act of Congress authorized
the Circunit Court to impose, the only proper order which
this court could give in the case was to remand the prisoner,
as nothing more than that can be done in the case without
exercising appellate power such as the court might exercise
if Congress had authorized the court to grant a writ of error
to re-examine the judgment as in a civil action.

Grant that a writ of error would lie, still it is manifest
that the alleged error could not be corrected without a bill
of exceptions, as the error is not apparent in the record.
On the contrary, the sentence under which the petitioner is

‘imprisoned is as perfect as one can be framed, as it follows

the conviction, and no one pretends either that the couvic-
tion is invalid or that the indictment is in any respect erro-
neous. Unless, therefore, the writ of habeas corpus can prop-
erly perform the office both of a bill of exceptions and a
writ of error the decision of this court must be erroneous;
and if it be true that the writ of habeas corpus may perform
both of those offices, then it follows that this court has been
in error throughout its whole history, as it has always been
competent for the court to re-examine the judgments of th_e
Cireuit Court in eriminal cases, which, as it seems to me, It
is impossible to admit. :
Legislation to provide for a bill of exceptions in criminal
cases or to authorize a writ of error is certainly unnecessary
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if a petition for habeas corpus, well filled with the affidavits
of the jurors who tried the case and of the counsel who
conducted the defence, will answer the purpose, as it will be
easy to strengthen such proofs, if need be, by the opinions
of chamber counsel and by the affidavits of sympathizing
bystanders and of the short-hand writers employed for the
occasion. Plenty of material of that kind can readily be
obtained, and if that will answer the purpose of a bill of
exceptions to correct the rulings of a Federal judge, made
in the trial of a criminal case, it is quite evident that no
further legislation upon the subject is necessary.

Opposed to this it may be suggested that the writ of habeas
corpus in this case is accompanied by the writ of certiorari,
which must be admitted, and it must also be admitted that
the office of the writ of certiorari is to bring up the record
from the subordinate court for the inspection of this court,
in order that the court, by virtue of the writ of habeas corpns,
may inquire into the cause of commitment; but if it appear
that the cause of commitment is the judgment of a court of
competent jurisdiction in a case, not revisable by this court,
the settled law is that the judgment is of itself a sufficient
cause for the commitment, as neither the writ of habeas
corpus nor the writ of certiorari will perform the office of a
bill of exceptions. Ience the appellate court, unless speci-
ally authorized by legislative authority to do more, cannot
look beyond the judgment, nor can it re-examine the pro-
ceedings which led to it, for the reason, as Marshall, C.J.,
says, that a judgment in its nature concludes the subject on
which it is rendered and pronounces the law of the case,
and he adds that the judgment of a court of record whose
qul*isdiction is final is as conclusive on all the world as the
judgment of this court would be. It puts an end to inquiry
concerning the fact by deciding it.*

It is to be understood, said Judge Story, that this court
has no appellate jurisdiction confided to it in criminal cases
by the laws of the United States. It cannot entertain a writ

* Ex parte Watkins, 8 Peters, 202; Ex parte Kearney, 7 Wheaton, 43.
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of error to revise the judgment of the Circuit Court in any
case where a party has been convicted of a public offence.
If then, says the same learned judge, this court cannot di-
rectly revise a judgment of the Circuit Court in a criminal
case, what reason is there to suppose that Congress intended
to invest it with the authority to do it indirectly 7*

Apply those rules to the case before the court and it is
clear that the petitioner should be remanded, as it appears
by the return that he is in prison by virtue of a sentence of
the Circnit Court in regular form, which was pronouanced by
the court in pursuance of a legal conviction founded upon a
valid indictment.

By virtue of the conviction the defendant became liable
to be punished by imprisonment for a term of not more than
one year or to be fined not less than ten nor more than two
hundred dollars, and the court sentenced him to imprison-
ment for the term of one year.

Much stress, however, is placed upon the alleged fact that
the first sentence imposed was of a different character, that
it incladed imprisonment for the term of one year and a fine
of two hundred dollars, but it is a sufficient answer to that
suggestion to say that neither the ruling of the court in im-
posing that sentence nor the subsequent ruling of the court
in vacating it and setting it aside is in any proper sense any
part of the record. Statements to that effect are found in
the minutes, but those are no part of the record nor can they
be made so in any other mode than by a bill of exceptions,
which is a proceeding wholly unknown except in civil ac-
tions. Nothing is properly included in the record of a crim-
inal case except the indictment, the arraignment and the
plea of the defendant, the impanelling of the jury, the con-
viction of the defendant and the sentence pronounced by the
court, and the warrant for his removal in case the punish-
ment is imprisonment. Affidavits cannot add anythin?g to
the record, and it is as clear as anything can be that neither

3 Me-

* Ex parte Kearney, 7 Wheaton, 42; Johnson v. United States,
Lean, 89.




Oct. 1873.] Ex prarTE LANGE.

Opinion of Clifford, J., dissenting.

the writ of habeas corpus nor the writ of certiorari can
bring into review anything, not apparent on the face of the
record.

Certain defects in the proceedings are alleged in this case,
none of which are apparent on the face of the record. Ret-
erence will only be made to two of the alleged defects, as
they are the only ones much pressed in argument. They
are as follows: (1.) That a different sentence was first pro-
nounced by the court, to wit, that the defendant should be
imprisoned for the term of one year and that he should pay
a fine of two hundred dollars. (2.) That he was remanded
to prison in pursuance of that sentence.

Eunough has already been remarked to show that the first
sentence was wholly illegal, as the court, under the act of
Congress defining the offence, could not lawfully pronounce
such a sentence, and that the court, as soon as the error was
discovered, directed that the defendant should be brought
into court and vacated the sentence and set it aside, which,
as all must agree, had the effect to render it a complete nul-
lity, even if it ever had any force or effect, which is not ad-
mitted. Strong doubts are entertained whether any of these
matters are the proper subjects of consideration, but it must
be admitted, I think, that the affidavits, if they are admis-
sible at all, are the proper subjects of reference to show what
really did take place.

Certainly a sentence, vacated and set aside by the court
which pronounced it, within the same term, for reason that
it was plainly erroneous, to the prejudice of the prisoner,
must, from the moment it was vacated and set aside, be re-
garded as a nullity. Such being the necessary legal conelu-
sion, the state of the case before the court was just the same
as it would have been if no sentence had ever been passed,
as the record showed that the defendant was legally con-
victed of an offence against the authority of the United
States, upon a valid indictment, and that the sentence which
- the law imposed upon such an offender had never been pro-
ounced in the case, No motion for new trial was pending,
and as all the other proceedings in the case were ended, it
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was the plain duty of the court to pronounce the sentence
which the law imposed in the case.

Two principal objections are taken to the right of the
court under those circumstances to impose the sentence,
though it is admitted that the sentence pronounced is one
which the act of Congress under which the indictment is
framed authorized the court to impose in the case. Those
objections are as follows: (1.) That the defendant, after
having been remanded under the first sentence, remained
in prison five days before the court passed the order vacating
the sentence and setting it aside. (2.) That the defendant,
on the fourth of November, the day after the first sentence
was passed, paid the amount of the fine imposed to the clerk
of the Circuit Court, and that the clerk, on the seventh of
the same month, the day before the existing sentence was
imposed, deposited the amount of the fine to the credit of

* the Treasurer of the United States.

All must agree that neither of the defects suggested, if
such they be, is apparent in the record, as the former sen-
tence was before that vacated and set aside, and the evidence
of the payment of the fine consists of the unsworn certificate
of the clerk. Great difficulty exists in regarding a sentence
in a criminal ease, which has been vacated and set aside, as
a part of the record, and it seems past belief that any one
should for a moment contend that the certificate of the clerk
that he had received the amount of fine from a prisoner in
execution should be regarded as any part of the record iu
the present case.

Aside from those difficulties, however, there are several
other questions involved which are of very great importance
in the administration of eriminal justice, which will be sepa-
rately considered. .

Confessedly all of the facts are without dispute, as it 13
conceded that the conviction of the defendant, the first sen-
tence, the granting of the first writ of habeas corpus, the
order vacating the first sentence and setting it aside, aud
the sentence as it now appears in the record, all took place
during the same term of the Circuit Court; and it also ap-




Oct, 1873.] Ex parteE Laxge. 191

Opinion of Clifford, J., dissenting.

pears that the sentence under which the defendant is de-
tained in prison was pronounced by the same judge who
presided at the trial of the prisoner and who imposed the
sentence which was vacated and set aside.

Four principal propositions are maintained by the United
States: (1.) That a sentence passed upon a prisoner duly
convicted of an offence defined by an act of Congress, if
erroneous, may be vacated and set aside like any other judg-
ment during the term in which it was pronounced, by the
court which awarded it, and that the prisoner may be sen-
tenced in the same term, as provided by law, for the offence
of which he stands convicted. (2.) That an erroneous sen-
tence, when vacated and set aside during the same term by
the judge who pronounced it, becomes void and of no effect,
and that the prisoner, if duly convicted under a valid indiet-
ment, may be sentenced to such punishment as the law pro-
vides for the offence of which he is convicted just as if the
erroneous sentence had never been pronounced. (8.) That
the power of the court to sentence a prisoner legally con-
victed is not superseded or withdrawn by the fact that the
first sentence pronounced in such a case was erroneous, if
the erroneous sentence, within the same term, is promptly

acated and set aside as soon as the error is discovered.
(4) Nor can it be held that the power of the court in that
behalf is affected by the fact that the prisoner in the mean-
time, as in this case, paid the fine which was imposed by
the court as a part of the sentence, provided the error is dis-
covered within the same term and it appears that the judge
who imposed the erroneous sentence immediately vacated
the sentence and set it aside.

1. Exactly the same question in principle was presented
n the case of King v. Price,* to the King’s Bench, where it
was decided very early in the present century. Sutlice it to
say that the charge was perjury, and that the court, after
overruling a motion for a new trial, sentenced the prisoner
to be imprisoned in Newgate for one calendar month, and

* 6 Hast, 327.
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that he then be transported beyond the seas for seven years,
Subsequent researches, however, satisfied the court that the
sentence was erroneous because not warranted by law, and
the case shows that the court, a few days before the close of
the term, vacated it and set it aside, and on the last day of
the term the prisoner was again brought into court and set
at the bar, as Lord Ellenborough stated, for the purpose of
passing upon him a different judgment, which, as he ob-
served, might be done at any time within the same term;
and it also appears that Mr. Justice Grose, after having
stated to the prisoner that the former sentence had been
vacated, pronounced the sentence of the court in the case,
that the prisoner should forfeit £20 and be imprisoned in
Newgate for the term of six months without bail, that his
oath from thenceforth should not be received in any court
of record within the realm, and that after the expiration of
his imprisonment he should be transported beyond the seas
for the term of six years. Seventy years have elapsed since
that decision was made, and yet it has never been called in
question by the court where it was made. Based on that
decision this court said, in the case of Bassel v. United States,*
that the control of the court over its own judgments during
the term is of every day’s practice, which is a proposition
supported by the highest authority.t

Courts of common law possessed the power to vacate their
judgments during the term in which they were 1'eudere‘d,
and the rule is still the same in all courts exercising juris-
diction in common-law cases, whether civil or criminal; and
the remark is equally correct whether applied to a State or
Federal court. Power of a court over its judgments during
the entire term in which they are rendered is un]imite.d.I
KEvery term continues until the call of the next succgedmg
term, unless previously adjourned sine die; and until that
time the judgment may be modified or stricken out.§ Dur-

* 9 Wallace, 41. + Doss v. Tyack, 14 Howard, 312

I Freeman on Judgments, § 90.

¢ Noonan v. Bradley, 12 Wallace, 129; King v. Justices, 1 Maule & Sel-
wyn, 442.
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ing the same session or assize or any adjournment thereof,
says Mr. Archbold, the court may vacate the judgment
passed upon the defendant, before it has become matter of
record, and pass another less or even more severe.*

Unqualified support to the proposition that an erroneous
sentence may be corrected or altered at any time during the
term is also found in the case of Rex v. Flelcher, decided in
1803 by the twelve judges.t

Amendments may be made while the proceedings are in
paper, that is, until judgment is issued, for until the end of
the term the proceedings, except, perhaps, in capital cases,
are considered only in fieri, and consequently they are sub-
ject to the control of the court.f Equally decisive also is
the language of Mr. Starkie in his valuable work on crimi-
nal pleading, in which he lays down the rule that, during
the term, assizes, or session in which judgment is given it
remains in the breast of the court, and he states that the
fine imposed or any other discretionary punishment may be
varied, but he adds that after the term it becomes matter of
record and admits of no alteration.§

It is clear, says Mr. Chitty, in the case of misdemeanors,
that the court may vacate the judgment passed before it
becomes matter of record, and may mitigate or pass another,
even when the latter is more severe.||

If,. by inadvertence in passing a sentence, says Colby, a
requirement of the statute has been overlooked, the court
may correct the judgment at the same term before the sheriff
has proceeded to execute it, and he adds that such correc-

‘* Archbold’s Pleading and Evidence, by Welsby, 15th ed. 177; Comyn’s
Digest, Title Indictment, N.

T Russell & Ryan Crown Cases, 60.

.I 3 Blackstone’s Commentary, 407 ; George ». Wisdom, 2 Burrow, 756 ;
ng v. Knolles, 1 Salkeld, 47; Turner ». Barnaby, 2 1d. 566 ; Greenwood
Z&nglgott, 3 Id. 815 Co. Litt. 260, a; 1 Chitty’s Archbold Practice, 11th
‘mééc‘;l‘;!-nlg 1 Inst-itutes,.26f); Cro. Car. 251; 2 Hawkins’s Pleas of the Crown,
466. i 1 Starkie’s Criminal Pleading, 262 ; Blackamore’s Case, 8 Reports,

[ 1 Chitty’s Criminal Law, 722.
VOL. XVIIL. 13
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tion may be made by expunging or vacating the first sen-
tence and passing a new one.*

Coke states the rule at common law to be that the record
of any judicial act done remaineth during the term in the
breast of the judges of the courtand in their remembrance,
hence, as he says, the roll is alterable during that term as
the judges shall direct, but when that term is past theu the
record, as he states the rule, is in the roll and admitteth of
no alteration, averment, or proof to the contrary.

Judgments in eriminal cases, it is admitted by Gabbett,}
may be vacated before they become matter of record, but
he insists that no court can make any alteration in the same
when once the judgment is solemnly entered on the record,
except that it may be reversed by writ of error if any ma-
terial defect appear on the face of it.

What is meant by the final record is nowhere better ex-
plained than by the Supreme Court of Massachusetts in the
case of Commonwealth v. Weymouth,I in which the opinion
was given by the chief justice. Minutes of the proceedings
in a criminal trial are made on the docket by the clerk as
they take place, but the record, except in capital cases,is
not made until the end of the term or session of the court,
when the whole proceedings are spread upon the record in
a book or books kept for that purpose, which is, in the
Federal courts, the proper substitute for what is called the
roll in the practice of the parent country. Such a recordis
never made up in ordinary criminal trials during the term,
but the legal evidence of the proceedings rests in the min-
utes of the clerk, which, if need be, may be verified by h'fs
oath. IHence it is that even the strictest authorities admit
that erroneous sentences may be corrected during the ter.m
in which it was imposed, as that could always be doue 1
the parent country, although a writ of error would lie to
correct the error if it was apparent on the face of the record.

* Criminal Law, vol. 1, p. 891; Miller v». Finkle, 1 Parker’s Criminal
Reports, 376.

+ 2 Criminal Law, 564; Rex ». Walcott, 4 Modern, 396.

1 2 Allen, 144.
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Accordingly it was held there that if the error was not cor-
rected during the term it could only be corrected by the
appellate court, and inasmuch as the appellate court could
only reverse or affirm the judgment of the court of original
jurisdiction, it followed, in case the judgment was reversed,
that the prisoner was discharged.

State legislatures also, in some instances, have created
appellate courts in criminal cases without investing such
courts with the power either to impose the sentence which
the subordinate court should have imposed or to remand the
prisoner to the subordinate court for that purpose, and cases
are referred to which show that the prisoner in such juris-
dictions was necessarily discharged, but all such difliculties
in most jurisdictions where they existed for a time have been
obviated by more discreet legisl<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>