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Sawyer v. Hoae, ASSIGNEE.

1. Capital stock or shares of a corporation—especially the unpaid subscrip-
tions to such stock or shares—constitute a trust fund for the benefit of
the general creditors of the corporation.

2. This trust cannot be defeated by a simulated payment of the stock sub-
scription, nor by any device short of an actual payment in good faith.

3."An arrangement by which the stock is nominally paid, and the money
immediately taken back as a loan to the stockholder, is a device fo
change the debt from a stock debt to a loan, and is not a valid payment
as against creditors of the corporation, though it may be good as be-
tween the company and the stockholder.

4. The twentieth section of the Bankrupt Act was not intended to enlarge
the doctrine of set-off beyond what the principles of legal or equitable
set-off’ previously authorized.

5. A stockholder indebted to an insolvent corporation for unpaid shares
cannot set-off against this trast fund for creditors a debt due him by the
corporation. The fund arising from such unpaid shares must be equally
divided among all the creditors.

6. The relations of a stockholder to the corporation, and to the public who
deal with the )atter, are such as to require good faith and fair deulin_g
in every transaction between him and the corporation, of which he i3
part owner and controller, which may injuriously affect the right_s of
creditors or of the general public, and a rigid scrutiny will be made into
all such transactions in the interest of creditors.

AppEaL from the Cireuit Court for the Northern District
of Illinois; the case being thus:

About the 1st of April, 1865, and prior, therefore, to the
passage of the Bankrupt Act of 1867, the directors of the
Lumberman’s Insurance Company of Chicago—a COU‘P””)'
then recently incorporated and authorized to begin business
on a capital of $100,000, of which not less than one-tenth

Lo o - invi ub-
should be paid in, the residue to be secured—invited s X
g, il

scriptions to the capital stock of the company; St'b.lt]”zw
most instances, to those whom they invited to subscrljbe, th;“
only 15 per cent. would be required to be paid down in czfat?;
and that the remaining 85 per cent. would be lent hack. ":1
the subscriber, and a note taken therefor, pfzyable in 11:
years, with T per cent. interest, payable semi-annually, 8
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cured by collateral security satisfactory to the directors of
the company.

In this state of things one Sawyer, about the said 1st of
April, 1865, at the solicitation of one of the directors, sub-
scribed for fifty shares of stock. When called upon to close
his subscription, he was informed, as indeed all the subscrib-
ers were, that the matter would be closed on the plan above
mentioned,

Sawyer accordingly complied with the requirements, and
gave his check to the company for $5000, the full amount
of his stock, and his note payable to it in five years from
date, for $4250, that is to say, for 85 per cent, of the par
value of the stock, with interest, payable as aforesaid, and
delivered to the company as collateral security for the pay-
ment of his note satisfactory securvities, and received from
the company a check for $4250 or 85 per cent. of the par
value of the stock, by way of, and as for a loan thereof from
the company, At the same time Sawyer gave a written
authority to the company to sell the securities at public auc-
tion, for cash, in case default should be made in the payment
of the note and the interest thereou,

lS&Wyel‘ subsequently took up this note and gave in sub-
stitution therefor another note, and new securities as col-
lateral, with power, as in the case of the former ones, to sell
them on default of payment of the note or interest,

At the time when the said original and substituted notes
were made, money was worth and could have been lent in
Chicago at from 8 to 10 per cent. interest per aunum, pay-
ﬂb}e semi-annually, on good security.

The original trausaction was regarded and treated by the
?’°mpf_ﬂly and by Sawyer as a loan by the company to him,
:;'t‘ilhtlsstfck was t.reated as fully paid for. At various times
s quﬁlw.l-)g of the 01'}g1t\al not(?, tl.le compzm.y reported
i itg: cal?“‘tles of the Efate of .Illmms and of other States

pital stock was fully paid.
de?;tii(ft?h:m}tgthfday of October, A.D. 1871, a great fire
W s )Cl ): ) Chlca}go and rendeved the Lumber-
uce Company insolvent; and on the 25th of
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January, 1872—it being at that time a notorious fact, one
well understood by the public, and one which Sawyer had
good reason to believe, that the said company was insolvent
and unable to pay its Habilities—Bawyer purchased of a cer-
tain Hayes a certificate of an adjusted loss for $5000 against
the company for 83 per cent. of its par value.

In June, 1872, after Sawyer had purchased this certificate
of adjusted loss, a petition in bankruptey was filed against
the company, and it having been adjudicated a bankrupt,
one Hoag was appointed its assignee,

The thirteenth section of the Bankrupt Act enacts “that
after the adjudication in bankruptey the creditors shall
choose one or more assignees of the debtor.” And the
fourteenth section, under the marginal head of, “ What is
to be vested in the assignee by the adjudication of bank-
ruptey,” &e., enacts that—

¢ All the property conveyed by the bankrupt in fraud of his
creditors, all rights in equity, choses in action . . . all debtsdue

him or any person for his use, and all liens and securities therc-
for, and all his rights of action for property or estate . . . and
for any cause of action which the bankrapt had against any per-
son . . . with the like rigbt, title, power, and authority to sell
manage, dispose of, sue for and recover the same, as the bank-
rupt might or could have had if no assignment bad been made,
shall, in virtue of the adjudication of bankruptcy and t]’)e ap-
pointment of his assignee, be at once vested in such assigoee:
and he may sue for and recover the said estate, debts ant'i effects,
and may prosecute and defend all suits at law and equity, - - -
in the same manner and with the like effect as they might have been
prosecuted or defended by such bankrupt.”’

The fifteenth section of the act enacts:

. d
“That the assignee shall demand and receive from any sz
all persons holding the same all the estate assigned or inten
.. ' ”
to be assigned under the provisions of this act.

The sixteenth section enacts:

“That the assignee shall have the like remedy to I‘SCO
said- estate, debts and effects, in his own name, as the

ver all
debtor




Oct. 1873.] Sawyer v. Hoae.

Argument for the appellant.

might have had if the decree in bankruptcy had not been ren-
dered and no assignment had been made.”

Among the effects of the company, which came into
Hoag’s hands as’ assignee, was the already-mentioned note
of Sawyer for $4250, with the securities assigned as col-
lateral. Hoag demanding of Sawyer payment of this note,
Sawyer produced his certificate of adjusted loss for $5000
and insisted on setting it off’ against the demand; asserting
a right to do this under the twentieth section of the Bank-
rupt Act, a section in these words:

“In all cases of mutual debts or mutual credits between the
parties, the account between them shall be stated, and one debt
set off against the other, and the balance only shall be allowed
or paid, but no set-off shall be allowed of a claim in its nature
not provable against the estate :

“ Provided, That no set-off shall be allowed in favor of any
debtor to the bankrupt of a claim purchased by or transferred
to him after the filing of the petition.”

Hoag vefused to allow the set-off, and was about to sell
the ?ollateral securities in accordance with the power given
to him. Ifereupon Sawyer filed a bill in the court below to
enforce the set-off; in which he alleged, among other things,
that the note given by him to the insurance company was
for money lent to him.

The assignee, in his answer, denied that the note was for
money lent, and averred that it was in fact for a balance
due by Sawyer for his stock subscription, which had never
been paid, and insisted that sach balances constituted a trust
f.und for the beuefit of all creditors of the insolvent corpora-
tion, w‘hich could not be made the subject of a set-oft against
an ordinary debt due by the company to one of its creditors.
fﬁxftel' the general replication, the case was submitted to the
:12101:2 gelow' on an agreed statement of facts. That court
easé e agf‘tmst the complainant, and from that decree the

was brought by the present appeal to this court.

ffessr 8. D. L. Storey and C. Hiteheoct, Sor the appellant :
+ Sawyer had a right to purchase an adjusted and nego-
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tiable claim against the insurance eompany at a discount,
and to set it off against his debt, notwithstanding that he
knew that the company was insolvent at the time he pur-
chased the claim.

Under the twentieth seetion of the Bankrupt Act, in cases
of mutual debts or credits between the parties, an account is
to be stated and the balance is to be allowed or paid. Two
conditions only are required : 1st. That the claim to be set-
oft shall be in its nature provable against the estate. 2d.
That such claim shall have been purehased by or transferred
to the debtor before the filing of the petition. Sawyer was
within both conditions. The claim was a provable claim,
and it was purchased and transferred to the debtor nearly
five months before the filing of the petition in bankruptey.

2. The assignee in bankruptcy has no greater ov other
right than the bankrupt would have had if there had been
no proceedings in bankruptey.

Under the fourteenth section of the Bankrupt Act rights
of action of the bankrupt vest in the assignee, who may
prosecute the same, “in the same manner and with like
effect” as they might have been prosecuted by the bankrupt.
Hoag as assignee was the representative of the insurance
company, and can assert no right which it could not have
asserted.*

“T have always understood,” said Lord Eldon, thatlthe
assignment from the commissioners, like any other asmg]n-
ment, by operation of law, passed the rights of the banx-
rupt precisely in the same plight and condition as he pos-

sessed them.”§

Sawyer has held his elaim under the eertificate o'f loss
since the 25th of January, 1872, We have seen that 1f.the
insurance company had sued him on the note ?tihelc.l agﬂlﬂit
him, at any time prior to the filing of the petition i bnnv-
ruptey, June 20th, 1872, his defence in set-off would l,mte‘
been perfect, whether sued in a court of law or 2 court o‘
equity. It is impossible to conceive, on the casew

* See Bemis v. Smith, 10 Metealf, 194. _
+ Mitford ». Mitford, 9 Vesey, 100; 2 Smith’s Leading Cases,

370
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defence which the company could have interposed. If it is
argued that the assignee has some other and higher right
than the bankrupt would have had, it is incumbent on those
who thus argue to show upon what statute, upon what
authority, or upon what legal principle the distinction in
favor of the assignee is supported.

Mr. J. N. Jewelt, contra, for the appellee :

L. By the insolvency of the company its obligations were
worth ouly thirty-three cents upon the dollar, and at this
rate the claim sought to be set off was purchased by the ap-
pellant. If it is allowed to be set off in full he pays his own
debt of $4250 with $1402.50. The insolvency, therefore, of
his creditor lessens the assets to go to the general creditors by
$4250, at a cost to him of less than one-third of the amount
due upon his note. Surely a construction will not be given to
the Bankrupt law resulting in such injustice and inequality
to the creditors. It would make the Bankrupt law an instro-
ment of fraud, instead of equal justice to all, and subvert the
fandamental principles of its enactment. It must also be
f)bserved that this advantage over the other creditors would,
I this case, result to a stockholder, and upon an obligation
given in fact or effect, for his subseription for stock in
the corporation, If the right of set-off as contended for
by the appellant is sustained, then the directors and stock-
bOldOl‘S of an incorporated company may, in anticipation of
msolvency and bankruptey, borrow the whole or a large
Part of the cash assets of the company, proclaim its insol-
veucy, depreciate its credits, and buy them up at a discount,
m?d thus absorh the capital of the company to the exclusion
ot the general creditors. Justice would require that if losses
are To be sustained, the stockholders, who have received the
E‘(’)OIEtS,ilou]d be the losers rather than the general cred-
pl‘ei:e;rredt(;:]eld?:e?ts’ they shogﬂd not be allowed to.become

W Smeitl{:ns to the det.rm}ent .of' general Cl'edltO{’S.
oy mutuc;lcz 3{) ma,tter f(.)l‘ inquiry, whether after insol-
Bl and/ e t or credit can k.)e created bc_etween the

a third person, within the meaning of the
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Bankrupt law, by a parchase of a claim against the insolvent
without his knowledge or assent? Certainly muiual debts
and credits must result from mutual and reciprocal dealings
one with the other. How, then, can the purchase of a de-
mand against a party, without his knowledge or consent, be
held a mutual debt ?

2. It is not true that the relative rights of parties are not
changed by the bankrupt proceedings against one of them.
They are changed by both insolvency and bankruptey. The
Bankrnpt law makes any payment, sale, assignment, trans-
fer, conveyance, or other disposition of property, by any
person wnsolvent to any person who has reasonable cause to
believe such person insolvent, within six months before the
filing of a petition in bankruptey, void, and the assignee
may recover the property or value of the assets; or if such
sale, assignment, &c., were not made in the usual course of
business, the fact is primd facie evidence of fraud. Such a
transfer, but for the bankruptey, could not be set aside or
divested of its legul effect at the option of the party making
it. If the claim set up by the appellant, however, was ob-
tained in a manner and uunder circumstances within t.he
spirit of the prohibition of the Bankrupt law, or subversive
of its intent, the assignee may deny the right of set-off, which
could not be done as against the debtor himself.

3. A set-off cannot be allowed in this case:

1st. Because the appellant was a stockholder in the Lum-
berman’s Insurance Compauny at the time he purchased the
claim agaiust it.

2d. Because his note was given in part payment towards
his stock subseription.

A stockholder sustains to the company in which he holds
stock a relation which one who is not a stockholder does
not hold; a different relation.” The stockholder’ Las t.ll.e
means of acquiring a knowledge of the companys zxﬁtlli
and condition not possessed by the other; a direct “’te”;S
in its profits and losses; and stands in such a relation .tO t ‘i
company and its other creditors, as ought to debar hlm‘, a
all events, of the right to pay off his debt to the company
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by the purchase and set-off of depreciated claims against it
to the injury of other creditors. The note on which the
assignee here claims payment is, in substance and eftect, a
stock note given for and existing as a part of the stock fund
for the security of parties dealing with the company.

That the stock and assets of an incorporated company are
atrust fund, for the security of its creditors, which may be
followed by them into the hands of any person having notice
of the trust, is an established principle, and is fully dis-
cussed and declared in many cases.*

No devices will be permitted, no shift allowed, however
artfully planned and executed, to avoid the actual and bond
Jile payment of the stock of an incorporated company, for
the creation of a fund for the security of those dealing with
it. And the question, therefore, is whether this transaction
was such an actual bond fide payment of his stock in full as
divests the note given by the appellant of the character of
a stock note, legally or equitably liable to be treated as
security for the obligations of the company ?

The transaction was consummated in conformity with the
terms proposed when the subseription was made. Though
he was required to and did give his check for the full amount
Of‘ the stock, it was with the understanding that 85 per cent.
of \'vhat he paid would be returned to him on the terms upon
which his subseription was originally procured. The giving
Eit& check in the first ‘}nsta'nce, for the whole amount, was
Jut a contrivance to disgnise the real transaction and its
mte_nt, : It was the payment in of money with one hand and
:?;‘;:Ii‘%”p:y:tn\:it:; (tihe‘other. It was no gbsolute, uncondi-
g b The; a .1 wfts'never designed to !)e so as to ?5
& and-the e companies, Wh‘el.l the stock is actl?ally pi?ld

they are honestly administered, are sufficiently in-
sectre without the sanction of devices by which the fund

% N
L“w::f:n v. Arkansas, 15 Howard, 304; Wood ». Dummer, 3 Mason, 308;
‘nee v. Nelson, 21 New York, 158; Scammon ». Kimball, 6 Chicago
v. Whitlock, 3 Edwards’s Chancery, 215; McLaren
108; Long v. Penn Insurance Company, 6 Penn-

Legyl News, 3; Nathan
v, Pennil:gton, 1 Paige,
sylvania State, 421,
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required by the law to be created and set apart as security
to those dealing with them, can be wholly retained by the
stockholders or passed back into their hands,

It is no answer to say that in this case the securities
pledged for the payment of the note were ample. To allow
it in any case would be opening a door for the evasion of
payment of the stock, which dishonest men would be ready
to take advantage of by the pledge in similar cases of worth-
less securities.

4. It is assurned that because the original transaction was
regarded and treated by the company and the complainant as a
loan to the latter, and his stock treated and regarded as paid,
therefore neither the assignee nor any creditor can contro-
vert the fact. But because it was so treated by the parties
does not make it so as to third persons, assignee or cred-
itors. When they dispute the bona fides of the loan courts
will look into the facts and determine whether it was a real
or a colorable loan. ;

The fact that the company reported to the State authori-
ties the full payment of the stock, goes for nothing more
than that it was able to deceive the State officers as well as
the public into the belief that the stock was fully paid, when
the stockholders had only paid in the money with one hand
and taken it out with the other, and had done so in pursu-
ance of a previous concurrent agreement,

Mr. Justice MILLER delivered the opinion of the coull't-
The first and most important question to be decided 1111
this case is whether the indebtedness of the appellant to the

3 ; bl noses of this
insurance company is to be treated, for the purposes of

suit, as really based on a loan of money by the_co‘mpa“y i
him, or as representing his unpaid stock subscription.

The charter under which the company was Ol'gf“”zed 4%
thorized it to commence business upon a capital sto?kiof‘
$100,000, with ten thousand paid in, and the 1-emamf{eI
secured by notes with mortgages on real estate or Otheﬂlv.lb\i
The transaction by which the appellant professes 4 ifto
paid up his stock subscription is, shortly, this: He gave
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the company his check for the full amount of his subserip-
tion, namely, $5000. He took the check of the company for
$1250, being the amount of his subscription less the 15 per
cent. required of each stoekholder to be paid in cash, and he
gave his note for the amount of the latter check, with good
collateral security for its payment, with interest at 7 per
cent. per annum. The appellant and the company, by its
officers, agreed to call this latter transaction a loan, aund the
check of the appellant payment in full of his stock; and on
the books of the company, and in ali other respects as be-
tween themselves, it was treated as payment of the subscrip-
tion and a loan of money. It is agreed that at this time the
current rate of interest in Chicago was greater than 7 per
cent., and it is not stated as a fact whether these checks
were ever presented and paid at any bank, or that any
money was actually paid or received by either party in the
transaction. It must, therefore, be treated as an agreement
between the corporation, by its officers, on the one part, and
the appellant, as a subseriber to the stock of the company,
on the other part, to convert the debt which the latter owed
to the company for his stock into a debt for the loan of
money, thereby extinguishing the stock debt,

Undoubtedly this transaction, if nothing unfair was in-
tended, was one which the parties could do effectually as far
as they alone were concerned. Two private persous could
thus change the nature of the indebtedness of one to the
other if it was found to be mutunally convenient to do so.
And in any controversy which might or could grow out of
the matter between the insurance company and the appel-
laut we are not prepared to say that the company, as a cor-
Porate body, could deny that the stock was paid in full.

And on this consideration one of the main arguments on
Which the appellant seeks to reverse the decree stands. e
?;;21:1128 that. the assignee' in bankruptey is the representa-
i coﬁldlhle (zfl the corporation, and can assert no right which
e thiglor 1ave a'sserted. The.weakl.less of the al'gum.ent
e assumption. The assignee is the 1‘e'p1'esent;atwe

e creditors as well as the bankrupt. He is appointed
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by the creditors. The statute is full of authority to him to
sue for and recover property, rights, and credits, where the
bankrupt could not have sustained the action, and to set
aside as void transactions by which the bankrupt himself
would be bound. All this, of course, is in the interest of
the creditors of the bankrupt.

Had the creditors of this insolvent corporation any right
to look into and assail the transaction by which the appel-
lant claims to have paid his stock subscription ?

Though it be a doctrine of modern date, we think it now
well established that the capital stock of a corporation,
especially its unpaid subsecriptions, is a trust fund for the
benefit of the general creditors of the corporation. And
when we consider the rapid development of corporations as
instrumentalities of the ecommercial and business world in
the last few years, with the corresponding necessity of adapt-
ing legal principles to the new and varying exigencies of
this business, it is no solid objection to such a principle that
it is modern, for the occasion for it could not sooner have
arisen.

The principle is fully asserted in two recent cases in this
court, namely, Burke v. Smith,* and in New Albany v. Burke.t
Both these cases turned upon the doctrine we have stated,
and upon the necessary inference from that doctrine, that
the governing officers of a corporation cannot, by agreement
or other transaction with the stockholder, release the l'atter
from his obligation to pay, to the prejudice of its creditors,
except by fair and honest dealing and for a valuable con-
sideration.

In the latter case, a judgment creditor of an insolvent
railroad company, having exhausted his remedy at I.MVy
sought to enforce this principle by a bill in chanc.ery agz}IIISt
the stockholders. The court, by affirming the right of t_hO
corporation to deal with the debt due it for stock as Wltli
any other debt, would have ended the case \Yltl]?[lt fm‘thetl
inquiry. But asserting, on the contrary, to its full extent,

* 16 Wallace, 890. + 11 1d. 96.
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that such stock debts were trust funds in their hands for the
benefit of the corporate creditors, and must in all cases be
dealt with as trust funds are dealt with, it was found neces-
sary to go into an elaborate inquiry to ascertain whether a
violation of the trust had been committed. And though
the court find that the transaction by which the stockholders
had been released was a fair and valid one, as founded on
the conditions of the original subseription, the assertion of
the general rule on the subject is none the less authoritative
and emphatie.*

In the case before us the assignee of the bankrupt, in the
interest of the creditors, has a right to inquire into this con-
ventional payment of his stock by one of the shareholders
of the company; and on that inquiry, we are of opinion
that, as to these creditors, there was no valid payment of
his stock by the appellant. We do not base this upon the
ground that uo money actually passed between the parties.
It would have been just the same if, agreeing beforehand to
turn the stock debt into a loan, the appellaut had brought
tl-le money with him, paid it, taken a receipt for it, and car-
ried it away with him. This would be precisely the equiva-
1ent.of the exchange of checks between the parties. It is
the intent and purpose of the transaction which forbids it to
be treated as valid payment. It is the change of the char-
acter of the debt from one of a stock subscription unpaid to
:Ehat of a loan of money. The debt ceases by this operation,
if effectual, to be the trust fund to which creditors can look,
and becomes ordinary assets, with which the directors may
deal as they choose.

Ité:gstts(llst:]vas pl_‘ecisely' what was designed by' the parties.

e claim against the stockholder of its character
‘;f a tl"ust f-'und, and enabled both him and the directors to
(t(i;l} ‘(‘)’}tl‘shletseﬁ‘?ed from that charg(.e. Th‘ere are 'three or
pah cases now beforej us in which pre.msely the

i, g was done by other insurance companies organ-

* Seo als :
% also Curran v, State of Arkansas, 15 Howard, 804; Wood ». Dum-

805; Slee ». Bloom, 19 Johnson, 456, and numerous other
he counsel for the appellees,

mer, 3 Mason,
cases cited by t.
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ized in Chicago, and we have no doubt it was done by this
company in regard to all their stockholders.

It was, therefore, a regular system of operatious to the
injury of the creditor, beneficial alone to the stockholder
and the corporation.

We do not believe we characterize it too strongly when
we say that it was a fraud upon the public who were ex-
pected to deal with them.

The result of it was that the capital stock of the com-
pany was neither paid up in actual money, nor did it exist
in the form of deferred instalments properly secured.

Itis said by the appellant’s counsel that conceding this, it
is still a debt due by him to the corporation at the time that
he became the owner of the debt due by the corporation to
Hayes, and, therefore, the proper subject of set-off under
the twentieth section of the Bankrupt Act. That section 1s
as follows: “In all cases of mutual debts or mutual credits
between the parties, the account between them shall be
stated, and one debt set off against the other, and the balance
only shall be allowed or paid, but no set-oft shall be allowed
of a claim in its nature not provable against the estate:
Provided, that no set-oft shall be allowed in favor of any
debtor to the bankrupt of a claim purchased by or trans-
ferred to him after the filing of the petition.”

This section was not intended to enlarge the doctrine of
set-off, or to enable a party to make a set-ofl’ in cases \.vhere
the principles of legal or equitable set-off did not previously
authorize it. X

The debts must be mutual; must be in the same right.

The case before us is not of that character. The (?lebt
which the appellant owed for his stock was a trust funtl
devoted to the payment of all the creditors of the .cor‘npﬂﬂ)-
As soon as the company became insolvent, and this ,fa.c'F be-
came known to the appellant, the right of set-off for ai;
ordinary debt to its full amount ceased. It. became a funlLi
belonging equally in equity to all the creditors, and coult
not be appropriated by the debtor to the exclusive payme!
of his own claim.
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It is unnecessary to go into the inquiry whether this claim
was acquired before the commission of an act of bankruptey
by the company, or the effect of the bankruptey proceed-
ing. The result would be the same if the corporation was
in the process of liquidation in the hands of a trustee or
under other legal proceedings. It would still remain true
that the unpaid stock was a trust fund for all the creditors,
which could not be applied exclusively to the payment of
oue claim, though held by the stockholder who owed that
amount on his subseription. '

Nor do we think the relation of the appellant in this case
to the corporation is without weight in the solution of the
question before us. It is very true, that by the power of
the legislature there is created in all acts of incorporation
a legal entity which can eontract with its shareholders in the
ordinary transactions of business as with other persons. It
can buy of them, sell to them, make loans to them, and in
Insurance companies, make contracts of insurance with them,

n all of which both parties are bound by the ordinary laws

of contract. The stockholder is also relieved from personal

liability for the debts of the company. But after all, this
artificial body is but the representative of its stockholders,
and exists mainly for their benefit, and is governed and con-
troll_ed by them through the officers whom they elect. And
Fhe' nterest and power of legal coutrol of each shareholder
181n exact proportion to the amount of his stock. It is,
therefore, but just that when the interest of the public, or
of strangers dealing with this corporation is to be affected
by any t}‘ansaction between the stockholders who own the
corporation and the corporation itself, such transaction
should be subject to a rigid serutiny, and if found to be in-
feclted with anything unfair towards such third person, cal-
cuiated to injure him, or designed intentionally and inequi-
tably to screen the stockholder from loss at the expense of
the general creditor, it should be disregarded or annulled
S0 far ag it may inequitably affect him.*

* Lawrence v. Nelson, 21 New York, 158,
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Statement of the case.

These principles require the affirmation of the decree in
the present case, and it is accordingly
AFFIRMED,

Mr. Justice HUNT dissented, holding that the transaction
was a loan by the company to the appellant.

NorzE.

At the same time with the preceding case were submitted
and adjudged two other cases, Meyer v. Vocke, Assignee, and
Jaeger v. Same Defendant, both from the same court as the pre-
ceding case, which though differing, both, in some respects,—the
latter case especially, which was a suit at law,—from the one
just above reported, were declared by the court to fall within
the same governing principles. In both cases the decision be-
low had been in favor of the assignee in bankruptcy, and in
both it was accordingly affirmed in this court.

Kisse ». BeNson.

1. Under a statute which requires that in actions of ejectment where Fhe
premises are actually occupied, the declaration shall he served by deliv-
ering a copy thereof . . . to the defendant named thcrein,.who shall be
in the occupancy of the premises, or if he be absent by leaving the sume
with some white person of the family, of the age of ten ye'ars or up-
wards, “at the dwelling-house of such defendant;'’ a leavfng of tlhﬂe
declaration with such a white person of the family when he is at zl.d'r
tance of one hundred and twenty-five feet from the house and i ‘“
corner of the yard of the house, is not u compliance with the require
ment of the statute. T

2. Judgment obtained by default, on such a service, the defondant.not.hav_mi
had actual notice of what was done, and averring a good title in him
self, set aside on bill in equity.

AppEaL from the Circuit Court for the Southern District
of Illinois; the case being thus: . :
A statute of Tllinois, relating to actions of ejectmets

adopted by the Federal court sitting in the Illinois district,
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