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Syllabus.

covered by the marine risk she had assumed, are questions 
not before us, and which we need not, therefore, consider.

The claim of per diem compensation for the time the 
marshal held the vessel, is the only ground of controversy 
between the parties, and it is the only subject open for ex-
amination in this case.

During that time, she was in the custody of the law, she 
was in no wise in the employment of the United States nor 
subject to their control. She did not, and could not render 
them any service while thus held.

The United States had not stipulated to pay in such a 
contingency. On the contrary, the detention was incident 
to the marine risk which the owners had expressly assumed. 
It was a fruit of that peril. The United States are not 
blameworthy, and not responsible. The contract puts all 
such burdens upon the shoulders of the owners. Those bur-
dens cannot be shifted and thrown upon the other party.

Judgme nt  affir med .

Cutn er  v . Unite d  States .

• A sale made without “a license to trade,” by a loyal citizen of the United 
States, on the 6th of March, 1865, when Savannah was occupied by the 
Federal troops, to a loyal citizen of New York, of cotton which had 
been returned by the owner, registered, and taken into possession by the 
United States, and sent for sale to New York under the Captured and 
Abandoned Property Act, held void, although the bill of sale of the 
cotton authorized the attorney of the vendors to receive the proceeds of 
sale and pay them to the vendees, and was thus argued to have been not 
a sale of the cotton at Savannah, Georgia, but a sale of claim in Wash-
ington, D. C. This was apparently decided under the act of July 13th, 

prohibiting and making unlawful “all commercial intercourse be-
tween the inhabitants of any State proclaimed to be in a state of insur-
rection against the United States, and the citizens of the rest of the 

Ulte States, so long as such condition of hostility should continue
an the act of July 2d, 1864, making the prohibition applicable to all 
commercial intercourse to persons being within districts within the lines 

ational military occupation in such States.
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2. Held further, the full consideration-money of the purchase bavin«' been 
paid, that the vendor could not sustain a suit in the Court of Claims for 
the proceeds of the cotton, for the use of the vendee; that the vendor 
was not entitled to sue for himself, because he had been paid in full; nor 
entitled to sue for his vendee, because the sale was unlawful and void.

Appe al  from the Court of Claims; the case as found by 
that court was thus:

Cutner, a loyal citizen of the United States, resident at 
Savannah, Georgia, one of the States which went into rebel-
lion, was, on the 21st of December, 1864, the owner of thirty 
bales of cotton. On the day just named Savannah was cap-
tured by the army of the United States. On the 23d of 
February, 1865, Cutner reported his cotton to the command-
ing officer, and it was registered, in compliance with general 
military orders, by the Treasury agents in his name; and on 
the 3d of March following taken into the custody of the 
Treasury agents of the United States and shipped to New 
York, and there sold by the United States; the net proceeds, 
amounting to $6897, being paid into the Treasury.

On the 6th of March, 1865, Cutner executed a bill of sale 
of the cotton specifically, and describing it as “all that cer-
tain lot and quantity of cotton, viz., thirty bales of cotton, 
marked S. C.,” to Schiffer & Co., of New York, and re-
ceived at the time, from one Stewart, the attorney and agent 
of Schiffer & Co., $2250, the entire consideration namedin 
the bill of sale. The bill of sale recited that the cotton sold 
was the same which he, Cutner, had described in a petition 
of March 6th, 1865, to the President of the United States, 
and it authorized Stewart, the attorney, “to pay over to 
Schiffer & Co. any and all proceeds which may arise fiom 
the same when sold.” At the time of this sale Schiffer & Co.
had no license to trade with the enemy.

By act of July 13th, 1861,*  it was enacted, that “all com-
mercial intercourse* ’ between the inhabitants of any State, 
or any section, or part thereof, who the President shou 
declare “ were in a state of insurrection against the nite

* 12 Stat, at Large, 257.



Oct. 1873.] Cutner  v. United  States . 519

Argument for the appellant.

States,” and the citizens of the rest of the United States 
should “ cease and be unlawful so long as such condition of 
hostility shall continue.”

By proclamation of August 16th, 1862,*  the President 
declared the State of Georgia to be in such state of insur-
rection.

By the act of July 2d, 1864,f the prohibitions upon com-
mercial intercourse with the territory in rebellion, are made 
to apply “ to all commercial intercourse by and between 
persons residing or being within districts within the present 
or future lines of National military occupation in the States 
or parts of States declared in insurrection, whether with 
each other or with persons residing or being within districts 
declared in insurrection, and not within those lines.”

It was not denied by Cutner, or Schiffer & Co., or at the 
bar, that the sale had been made in Savannah.

In this state of things Cutner, suing for the use of Schiffer 
& Co., filed a petition in the court below, under the pro-
visions of the Captured and Abandoned Property Act, ask-
ing for restitution of the proceeds of the cotton in the 
Treasury.

The Court of Claims held :
1. That Schiffer was the real and beneficial claimant in 

this suit, although Cutner was the nominal one.
2. That the pretended transfer of the cotton by Cutner to 

Schiffer, on 6th March, 1865, was in violation of the non-
intercourse acts of Congress and the President’s proclama:- 
nous made subsequent thereto, and therefore inoperative to 
clothe the real claimant, Schiffer, with a valid title to the 
cotton, or to vest in him a right to the proceeds thereof.

The court accordingly dismissed the petition. Hence this 
appeal.

Messrs. A. G. Kiddle and A. L. Merriman, for the appellant: 
. ^^ere was no violation of the law restricting commercial 
intercourse in this transaction. However the subject of

* 12 Stat, at Large, 1262. f 13 Id. 376, g 4.
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sale is described in the bill of sale, the property sold was a 
claim against the United States for thirty bales of cotton or 
the proceeds of them, and, as a matter of course, was situ-
ated at the seat of government. Then the purchasers were 
loyal citizens of a loyal State, and being such, could not be 
presumed to have intended to send the fruits of such con-
tract to the aid of the insurrectionary government, even if 
it were possible (which it was not) to have obtained the 
subject-matter of the trade from the government before sale 
thereof.

Messrs. G. H. Williams, Attorney-General, and C. H. Hill, 
Assistant Attorney-General, contra:

In any view the sale was unlawful. The State of Georgia, 
in which Savannah was, had been declared by a proclama-
tion of the President, “ in a state of insurrection against 
the United States.” Though occupied by our forces, the 
“ state of hostility still continued.” The case comes, there-
fore, within the act of July 13th, 1861. It comes also 
within the later act of July 2d, 1864; for the sale and pur-
chase—the “commercial dealing”—was made “with each 
other” by and between parties “being within districts within 
the lines of National military occupation, in a State declared 
in insurrection.”

Mr. Justice BRADLEY delivered the opinion of the court. 
Intercourse between the inhabitants of the two belligerent 

sections was still prohibited when this sale was made. It 
was, therefore, clearly illegal, unless Schiffer & Co. had a 
license to trade in Savannah, which the case expressly finds 
they had not. The sale being illegal, the suit cannot be 
sustained for the benefit of the vendees. It cannot be sus 
tained for Cutner’s own benefit, because he received the fu 
consideration of the cotton and has no interest remaining.

Decree  af fi rmed .


	Cutner v. United States

		Superintendent of Documents
	2025-07-03T15:49:09-0400
	US GPO, Washington, DC 20401
	U.S. Government Publishing Office
	GPO attests that this document has not been altered since it was disseminated by GPO




