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stituents, cannot be cast upon the bond fide creditors of the
township.*
JUDGMENT AFFIRMED.

Mr. Justice MILLER and Mr. Justice FIELD did not sit
in this case.

RarLroap Company v. County oF OTOE.

1. Unless restrained by a constitutional prohibition of some sort, the legis-
lature of & State may properly authorize a county to aid, by issuing its
bonds, and giving them as a donation to a railroad company, the con-
struction of a road outside of the county and even outside of the State,
if the purpose of the road be to give to the county a connection which
is desirable with some other region.

2. There is no such prohibition on the legislature in the constitution of Ne-
braska.

3. A legislative act prescribing the mode in which counties shall issue their
bonds, is but the act of one legislature; and accordingly a special act
giving to a county a right to issue their bonds in disregard of the ordi-
nary legislative provisions, authorizes such last-named sort of issue.

Ox certificate of division from the Circuit Court of Ne-
braska; the case being thus:

An act of the Territorial legislature of Nebraska, approved
January 1st, 1861, enacted :

“That the commissioners of any county should have power
to submit to the people of any county at any regular or special
election, the question whether the county will aid or construct
any romd and said commissioners may aid any enterprise de-
signed for the benefit of the county as aforesaid, whenever a

majority of the people thereof shall be in favor of the proposi-
tion as provided in this section,

“When the question submitted involves the borrowing or
expenditure of money, the proposition of the question must be
accompanied by a provision to lay a tax for the payment thereof,
In addition to the usual taxes under section sixteen of this chap-

o Maclae v. Sutherland, 25 English Law and Equity, 114.
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ter; and no vote adopting the question proposed shall be valid,
unless it likewise adopt the amount of tax to be levied to meet
the liability incurred.”

This Territorial act being in force, the county clerk of
Otoe County, one Bennett, issued the following call :

“In pursuance of the authority in me vested by law, I hereby
call a meeting of the commissioners of Otoe County, to be held
at their usual place of meeting in Nebraska City, of said county,
on Saturday, the 24th day of February, A. D. 1866, to take into
consideration the question of submitting to the people of said
county the issue of the bonds of said county, not exceeding
$200,000 in amount, to be used in procuring to said county an

eastern railroad connection.
“HErisuA BENNETT,

¢ County Clerk.”

In pursuance of this notice, the county commissioners
met and ordered an election to be held on the 17th day of
March, 1866. The order for this election was as follows:

“It is ordered that an election be held on the 17th day of
March, 1866, in and throughout the county of Otoe, N. T\, for
the purpose of ascertaining whether the commissioners of Otoe
County shall issue bonds not to exceed $200,000, for the purpose
of securing an eastern railroad connection for Nebraska City,

AN

An election was held accordingly, and at it 1862 votes
were cast in favor of the said proposition, and 201 votes cast
against it.

The Council Bluffs and St. Joseph Railroad Company
having built a railroad from Council Bluffs, in Towa, to St.
Joseph in Missouri, near Nebraska City, $40,000 (?f the
bonds of Otoe County, so as aforesaid voted for, were issued
to it ; the said bonds having been issued to secure an easterl?
railroad connection, and the same having beeu- secured by
way of St. Joseph and by way of Council Bluffs.

After this, that is to say, in February, 1867, Nejbrask;t was
admitted into the Union; and adopted a constitution of gov-
ernment. That constitution thus ordains:
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«The legislative authority of the State shall be vested in a
General Assembly, which shall consist of a Senate and House of
Representatives.

“The property of no person shall be taken for public use
without just compensation.

“The credit of the State shall never be given or bound in aid
of any individual association or corporation.

“For the purpose of defraying extraordinary expenses the
State may contract public debts, but such debts shall never in
the ageregate exceed $50,000.

“ All powers not herein delegated remain to the people.”

This constitution being in force, the legislature of the
State of Nebraska, on the 15th of February, 1869, passed
“An acl to authorize the county commissioners of Otoe County to
issue the bonds of said county to the amount of $150,000 o the
Burlington and Missouri River Railroad Company, or any other
railroad company running east from Nebraska City.”” The Bur-
lington and Missouri River Railroad Company, here named,

was a foreign corporation; one incorporated by the State of
Iowa. The act of the Nebraska legislature was in these
words:

“ WrEREAS the qualified electors of the county of Otoe, and
State of Nebraska, have heretofore, at an election held for that
purpose, authorized the county commissioners of said county to
1ssue the bonds of said county in payment of stock to any rail-
1‘0;1(1 in Fremont County, Iowa, that would secure to Nebraska
City an eastern railroad connection, to the amount of $200,000;
and whereas but $40,000 have been issued.

- “Secrion 1. Therefore, be it enacted, &c., That said commis-
sioners be, and they are hereby authorized to issue $150,000 of
the bonds aforesaid to the Burlington and Missouri River Rail-
l‘Oa(% Company, or any other railroad company that will secure
to }ebmska City a direct eastern railroad connection, as @ do-
nation to said railroad, company, on such terms and conditions as
may be imposed by said county commissioners.

“SEC.TION 2. Said bonds, when so issued, are hereby declared
to be binding obligations on said county, and to be governed by
the te'rms and conditions of an act entitled ‘An act to enable
counties, cities, and precinets to borrow money or to issue bonds
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to aid in the construction or completion of works of internal
improvements in this State, and to legalize bonds already issued
for such purpose,” approved February, A. D. 1869.”

On the 23d day of July, 1869, the board of county com-
missioners of Otoe County reciting that the people of the
county had voted $200,000 in bonds, in aid of an eastern
railroad connection, of which bonds there remained unap-
propriated over $150,000, passed a resolution to the effect
that if the said Burlington and Missouri River Railroad Com-
pany would within a limited time named, build a certain
road described (which it was stated the company proposed
to build, upon the condition that Otoe County ¢ will donate
and give to said company” $150,000 in the bonds above re-
ferred to); and if the said company would equip and work
the said road as a through eastern connection, then the
county commissioners would issue and deliver to the said
railroad company $150,000 of the said bonds theretofore
voted by the said county to sach eastern connection; the
resolution to operate as a contract between the county and
the railroad company, if accepted by the latter within a time
named. The resolution was accepted by the railroad com-
pany. The Burlington and Missouri River Railroad Com-
pany within the.time built and has ever since worked a
railroad such as was contemplated.

In this state of things, on the 23d day of July, 1869, the
county commissioners passed a resolution directing the
county clerk to deliver to the railroad company the b'ondS
with the coupous attached, which was by him accordingly
done on the 27th day of September, 1869. There was 10
vote of the people other than that above mentioned authorizing the
issue of said bonds to said company.

The Burlington and Missouri River Railroad Company
sold and transferred the said bonds with the coupons at-
tached, for value, and before maturity of any of the coupons,
to the Chicago, Quiney, and Burlington Railroad C.om‘pan.y,
another foreign corporation, to wit, a corporation of Illluol:%.
The coupons as they came due were detached from their
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respective bonds, but not being paid, that company sued the
county of Otoe in the court below. On the trial the judges
were divided in opinion on the two following questions, and
the questions were certified and sent here for answers:

First. Whether or not the act of February 15th, 1869, au-
thorizing the county to issue bonds in aid of a railroad out-
side of the State conflicted with the constitution of the State
of Nebraska.

Second. Whether the county commissioners of Otoe County,
under the act of February 15th, 1869, could lawfully issue
the bounds from which the coupons in suit were detached,
without the proposition to vote the bonds for the purpose
indicated, and also a tax to pay the same, being or having
been submitted to a vote of the people of the county as pro-
vided by the act of the Territorial legislature of Nebraska,
approved January 1st, 1861.

Mr. G. B. Seofield, for the county :

1. By the constitution of Nebraska all power not delegated
to the legislature remains with the people. For defraying
extraordinary expenses, the State may contract a debt not
e:feeeding $50,000. Building a railroad is not an extraor-
dinary occasion; nor was the limit here observed.

2. The constitution of Nebraska ordains that ¢ the prop-
erty of no person shall be taken for public use without just
eompeus'ation.” Now persons may be properly taxed for
the public benefit; that is to say, for the benefit of all. Pri-
vate‘pmperty, indeed, is then taken, but a compensation is
1'ecenfed. When, however, their property is taken for the
bufneht of a private corporation, as in this case, it is taken
Wlthout.compensation. Certainly the property taken here
by tax 1.s, in view of the purpose to which it is applied,
taken without any due process of law,

8. But if the preceding propositions were questionable, it
séems unquestionable that no legislature can take one man’s
f."opel‘ty to make a present of it—to give it by way of dona-
bll?;l-:d—nto‘:::)‘ther.nlan, or to a pri.va,te corporation, which is

aggregation of men. This has been jfidicially de-




672  Rarmroap Company v. CounNty oF Oroe. [Sup. Ct.

Opinion of the court.

cided by respectable courts.* Still less, if possible, can the
legislature delegate to the small political divisions which
exist under the names of counties, townships, cities, bor-
oughs, &c., a power of this dangerous kind. The objects for
which these small political divisions are brought into exist-
ence are quite different.

4. Finally, and above all, the railroad to be aided is wholly
outside, not only of the county of Otoe, but of the State of
Nebraska. It is a foreign corporation. No benefits local
and peculiar arise to the county of Otoe from this railroad.
The people of the county have no right to use it, except as
all people everywhere have; that is to say, on paying for its
use. Even the advantages set up as a justification for the
tax are ol a speculative kind.

Mr. J. M. Woolworth, contra.

Mr. Justice STRONG delivered the opinion of the court.

The first question upon which the judges of the Cireuit
Court divided was whether the act of the legislature of Ne-
braska, approved February 15th, 1869, authorizing "che
county of Otoe to issue bonds in aid of a railroad outside
of the State, conflicts with the constitution of that State. :

Unless we close our eyes to what has again and agam
been decided by this court, and by the highest courts of‘
most of the States, it would be difficult to discover any sufr
ficient reason for holding that this act was transgressive of
the power vested by the constitution of the State in the leg-
islature. That the legislative power of the State h_as been
conferred generally upon the legislature is not denied, and
that all such power may be exercised by that body,.except
so far as it is expressly withheld, is a proposition which ad-
mits of no doubt. It is true that, in construing the Federal
Constitution, Congress must be held to have only'thos.e
powers which are granted expressly or by necessary impli-

cation, but the opposite rule is the one to be applied to the

* Whiting v, Sheboygan Railway Company, 9 American Law Register,
156 ; Sweet ». Hurlburt, 51 Barbour, 818.
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construction of a State constitution. The legislature of a
State may exercise all powers which are properly legislative,
unless they are forbidden by the State or National Constita-
tion. This is a principle that has never been called in ques-
tion. If, then, the act we are considering was legislative in
its character, it is incumbent upon those who deny its valid-
ity to show some prohibition in the constitution of the State
against such legislation. And that it was an exercise of leg-
islative power is not difficult to maintain. No one questious
that the establishment and maintenance of highways, and
the opening facilities for access to markets, are within the
province of every State legislature upon which has been
conferred general legislative power. These things are nec-
essarily done by law. The State may establish highways or
avenues to markets by its own direct action, or it may em-
power or direct one of its municipal divisions to establish
them, or to assist in their construction. Indeed, it has been
by such action that most of the highways of the couutry
have come into existence. They owe their being either to
some general enactment of a State legislature or to some
law that authorized a municipal division of the State to con-
struct and maintain them at its own expense. They are the
creatures of law, whether they are common county or town-
ship roads, or turnpikes, or canals, or railways, And that
authority given to a municipal corporation to aid in the con-
struction of a turnpike, canal, or railroad is a legitimate ex-
ercise of legislative power, unless the power be expressly
denied, is not only plain in reason, but it is established by a
number and weight of authorities beyond what can be ad-
duced in support of almost any other legal proposition. The
highest courts of the States have affirmed it in nearly a
hundred decisions, and this court has asserted the same
doctrine nearly a score of times. It is no longer open to
debate,

Then what is there in the constitution of the State of Ne-
‘bl‘aska which denies this power to the legislature ? There
18 mo direct or express prohibition. General legislative
Power is vested in the legislature. None was reserved to

VOL. XVI. 43
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the people of the State. There are, however, certain restric-
tions that may be noticed. The constitution declares that
“the property of no person shall be taken for public use
without just compensation,” and it is earnestly contended
that this prohibits the legislature from passing any laws in
aid of the construction of a railroad that may result in the
imposition of taxes. It is said that the act of February 15th,
1869, is taking private property for a public use without
compensation. It would be a sufficient answer to this to say
that a similar prevision is found in the constitution of almost
every State, the legislature of which has been held author-
ized to legalize municipal subseriptions in aid of railroad
companies. It has never been held to prohibit such legisla-
tion as we are now considering. But the clause prohibiting
taking private property for public use without just compen-
sation has no reference to taxation. If it has, then all taxa-
tion is forbidden, for ¢ just compensation’ means pecuniary
recompense to the person whose property is taken equiva-
lent in value to the property. If a county is au‘rborized_ to
build a court-house or a jail, and to impose faxes to defray
the cost, private property is as truly taken for pub]ic'use
without compensation as it is when the county is authorized
to build a railroad or a turnpike, or to aid in the (:'Ollstl‘l]C-
tion and to levy taxes for the expenditure. DBut it is _talfen
in neither case in the constitutional sense. The reanctmq
is upon the right of eminent domain, not upon the right of
taxation.

We find nothing else in the constitution of the State that
can with any reason be claimed to restrain the power of the
legislature to authorize municipal aid to railroads, or O'thel.'
highways. There is a clause that declares the.credlt of‘
the State shall never be given to, or bound in aid of any
individual association or corporation,” and another that or-
dains that the debts of the State shall never, in the aggre-
gate, exceed $50,000, but these refer only to State action
and State liability.*

PN A T SR
* Patterson v. Board of Supervisors of Yuba, 18 California, 175.
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In view, therefore, of the organic law of the State, and of
the decisions which have been made in regard to other sim-
ilar coustitutional provisions, both in the highest courts of
the States and in this court, we think it cannot be doubted
the legislature of Nebraska had authority to authorize its
municipal divisions to incur indebtedness and to impose
taxation in aid of railroad companies.

It is urged, however, against the validity of the act now
under consideration that it authorized a donation of the
county bonds to the railroad company, and it is insisted that
if even the legislature could empower the county to sub-
seribe to the stock of such a corporation, it could not con-
stitutionally authorize a donation. Yet there is no solid
ground of distinction between a subseription to stock and
an appropriation of money or credit. Both are for the pur-
pose of aiding in the construction of the road; both are
aimed at the same object, securing a public advantage, ob-
taining a highway or an avenue to the markets of the
country; both may be equally burdensome to the taxpayers
of the county. The stock subscribed for may be worthless,
and kuown to be so. That the legislature of the State might
have granted aid directly to any railroad company by actual
donation of money from its treasury will not be contro-
verted. No one questions that in the absence of some con-
stitutional inhibition the power of a State to appropriate its
mouey, however raised, is limited only by the sense of jus-
fice and by the sound discretion of its legislature. If the
bower to tax be unrestricted, the power to appropriate the
taxes is hecessarily equally so. Accordingly nothing has
been more common in the State and Federal governments
thz}n appropriations of public money raised by taxation to
objects, in regard to which no legal liability has existed.
State legislatures have made donations for numerous puar-
boses, wherever, in their judgment, the public well-being
required them, and the right to make such gifts has never
bee{l seriously questioned. As has been said, the gecurity
a.gams@ abuse of power by a legislature in this direction is
found in the wisdom and sense of propriety of its members,
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and in their responsibility to their constituents, But if a
State can directly levy taxes to make donations to improve-
ment companies, or to other objeets which, in the judgment
of its legislature, it may be well to aid, it will be found dif-
ficult to maintain that it may not confer upon its municipal
divisions power to do the same thing. Counties, cities, and
towns exist only for the convenient administration of the
government, Such organizations are instruments of the
State, created to carry out its will. When they are author-
ized or directed to levy a tax, or to appropriate its proceeds,
the State through them is doing indirectly what it might do
directly. It is true the burden of the duty may thus rest
upon ouly a single political division, but the legislature has
undoubted power to apportion a public burden among all
the taxpayers of the State, or among those of a particular
section, In its judgment, those of a single section may reap
the principal benefit from a proposed expenditure, as from
the construction of a road, a bridge, an almshouse, or a hos-
pital. It is not unjust, therefore, that they should alone
bear the burden. This subject has been so often discussed,
and the principles we have asserted have been so thoroughly
vindicated, that it seems to be needless to say more, or even
to refer at large to the decisions. A few only are cited.*
One other objection to the constitutionality of the act is
urged. It is that it authorized aid to a railroad beyond the
limits of the county, and outside the State. There is noth-
ing in this objection. It was for the legislature to deter-
mine whether the object to be aided was one in which the
people of the State had an interest, and it is very obvious
that the interests of the people of Otoe County may hi'WG
been more involved in the construction of a road giving
them a connection with an eastern market than they could
be in the construction of any read wholly within the county.

* Blanding v. Burr, 13 California, 848 ; The Town of Guilford ». 'The Su{;
pervisors of Chenango County, 8 Kernan, 149; Stuart v S“I"?r"lsﬂ’rsji
Towa, 9; Augusta Bank ». Augusta, 49 Maine, 507; Railroad Co. v. Smith,
a case decided by the Supreme Court of Illinois and not reported.




Dec. 1872.] RarLroap Company v. County oF Oror. 677

Opinion of the court.

But that the objection has no weight may be seen in Gelpcke
v. Dubuque,* and in Walker v. Cincinnati.y

We conclude, therefore, that the act of the legislature of
February 15th, 1869, is not in conflict with the coustitution
of the State.

The second question upon which the Cirenit Court di-
vided was “whether the county commissioners of Otoe
County could, under the act of February 15th, 1869, law-
fully issue the bonds from which the coupons in suit were
detached, without the proposition to vote the bouds for the
purpose indicated, and also a tax to pay the same being or
having been submitted to a vote of the people of the county,
as provided by the act of the Territorial legislature of Ne-
braska, passed January 1st, 1861.”

This question we answer in the afirmative, If the legis-
lature had power to authorize the county oflicers to extend
aid on behalf of the county or State to a railroad company,
a3 we have seen it had, very plainly it could prescribe the
mode in which such aid might be extended, as well as the
t?rms and conditions of the extension, and it needed no as-
Sistance from a popular vote of the municipality. Such a
vote could not have enlarged legislative power. But the act
of 1869 was an unconditional bestowal of authority upon the
county commissioners to issue the bonds to the railvoad com-
pany. It required no precedent action of the voters of the
county. It assumed that their assent had been obtained.
That prior to 1869 the sanetion of approval by a local popular
vote had-been required for municipal aid to railroad compa-
B8 or improvement companies, is quite immaterial. The
requisition was but the act of an annual legislature which
any subsequent legislature could abrogate or annul.
thit Illmst, therefore, be certified 1t0 jrhe Circuit Co}xrt2 Jirst,

1¢ act of February 15th, 1869, is not unconstitutional ;
and, second, that the county commissioners of Otoe County
Coflld lawfully issue the bonds from which the coupons in
sult were detached, without any submission to a vote of the

—_—

*
1 Wallace, 175. + 21 Ohio, 14.
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people of the county of the proposition to approve the bonds,
or a tax for the payment thereof.
CERTIFIED ACCORDINGLY.

The CHIEF JUSTICE, Mr. Justice MILLER, and Mr.
Justice DAVIS dissented from the opinion in this case.

OwncorT ». THE SUPERVISORS.

. This court will follow, as of obligation, the decisions of the State courts
only on local questions peculiar to themselves, or on questions respecting
the construction of their own constitution and laws.

. Whether or not the construction and maintenance of a railroad owned by
a corporation, and constructed and maintained under a statute of'a
State authorizing such construction and maintenance, is a matter 1n
which the public has any interest of such a nature as to warrant taxa-
tion by a municipal division of the State in aid of it, is not such a ques-
tion. 1t is one of general law.

. If a contract when made was valid under the constitution and la.ws of a
State, as they had been previously expounded by its judicial.nrlbuna]s,
and as they were understood at the time, no subsequent action by"tlle
legislature or the judiciary will be regarded by this court as establish-
ing its invalidity. A

. A railroad is a public highway. Being so, and thus a road for public us;,,
a State may impose a tax in furtherance of that use, even though the
road itself be built and owned by a private corporation. :

. An act of the legislature of Illinois, authorizing a vote of the peopho
of a particular county upon the question whether they woulii 'md the
building of a certain railroad, and if they voted in favor Of. m‘dmghﬂ;;l-
thorizing the issue of county orders for money to aid in the building, 4e ;

on an application of the principles just above stated to have been la pr'ggis

exercise of legislative authority, and the county chu.rged on such orae
issued by it, and given to the road by way of donation,

S0 it
ERROR to the Circuit Court for the Eastern District gf
5 5 S 3 \'V1SOI'S
Wisconsin; in which court Olcott sued the supervis

% ota] unt
the county of Fond du Lac, Michigan, upon certain county

orders issued by the county February the 15th, 1869,1in ptlllll;;
suauce of an act of Assembly of the State, approve(‘-o: g
10th of April, 1867, and entitled “An act to authoriz
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