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Syllabus.

as to authorize the company to obtain a patent for this land,
if they had paid the cost of survey and the expenses of mak-
ing the conveyance, yet the neglect to do this and the con-
tingent right of offering the land to actual settlers at the
minimum price asked for its lands by the government, for-
bid the State to embarrass these rights by a sale for taxes,

JUDGMENT REVERSED, and the case remanded to the State
court with instructions to proceed in conformity to this
opinion.

Craro v. KELLY.

A. of Massachusetts, owning a ship then on the high seas bound for the port
of New York, but registered in Massachusetts, applied to the insolvent
court of Massachusetts for the benefit of the insolvent laws of the State,
and under the statutes of the State the judge of the insolvent court exe-
cuted and delivered to the assignee in insolvency a transfer of all the
debtor’s property, the effect of which, under the statute, was to convey
to the assignee all the debtor’s property ‘¢ which he could have htwfu‘Uy
sold, assigned, or conveyed.” The debtor himself executed no transfer.

After this, the ship being still on the high seas, B., of New Yo'rk, sued \
in a New York court for a money debt, and in accordance with the laws
of New York respecting non-resident debtors issued an
against his property.

The ship arrived in port a few days afterwards
sheriff at B.’s suit.

On a suit in New York, between the assignee in insolvency
the Massachusetts court and the sheriff of New York, to d e
whom was the prior right, whether with the Massachusetts ﬂ?sxg;”“'lllp
insolvency or the New York attaching creditor, it.was h(’::l );’ork
highest court of New York that the prior right was with the Jew
attaching creditor.

On appeal to this court, where a question as to its i
the decision of the New York court was raised, as & prelimin:
Held— s t)

1st. That the New York court necessarily decided what eﬁemll »t
proceedings in Massachusetts had by the law and ussjgell‘“. e
and that as it decided against the effect which th(f defend tntm)f- ﬂw
them, this court had jurisdiction to review the judgment ¢
York court.

attachment

and was attached by the

appointed by
etermine with
in

jurisclictinu to review
ary point.

& insolvent
hat State,
P for
New

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO




Dec. 1872.] Craro v. KELLY. 611

Statement of the case.

9d. That for the purposes of this suit, the ship though on the high seas
was a portion of the territory of Massachusetts, and that the assignment
by the insolvent court of that State passed the title to her, in the same
manner and with the like effect as if she had been physically within the
bounds of that State when the assignment was executed.

3d. That accordingly the assignee in insolvency had the prior right, and
that the judgment below was wrong.

Error to the Supreme Court of New York; the case
being thus:

On the 18th of January, 1861, the American ship Aretie,
owned, as to one-half, by Gibbs & Jenny, of Massachusetts,
and registered as to that half in their names, in the port of
Fairhaven, in the State aforesaid, was at the guano islands
in the Southern Pacific Ocean, and on that day set sail from
the said islands for New York.

On the 12th of February, and the 6th of March following,
the ship, then sailing on the said ocean, and the said Gibbs
f&Jenny being insolvent and applying voluntarily to the
Judge of the insolvent court of Massachusetts for the ben-
¢fit of the insolvent laws of the State, that judge, acting
under a statute of the State, appointed one Crapo and others
their assignees in insolvency, and executed and delivered to
Them an assignment of all the personal property of the said
msolvents.  No assighment was made by the insolvents
themselves,

The statute which authorizes the judge of the insolvent
court thus to transfer the debtor’s property makes the trans-
E?:'v};)i{;r‘ill]t: aslg 1001'1veyan.ce of all th'e debtor’s property
e (;?ﬁlctql?? lawfully sold, assigned, or conveyed.”

acts further, that the debtor shall,

NW : .
i hen required by the assignees, make and execute all such
Geeds and w

s ]f:txnneis, :m(‘i do' all such other laxn{ful acts and things
ook bs e gss'mdy or useﬂ}l for con.ﬁrmmg the assignment
e ‘Lal judge, and for enabling the assignees to de-

sTecover, and receive all the estate and effocts assigned as

aforesaid especi
WS, especially such part thereof, if an ] )
e 7 } Y, as may be without this

On the 24th of April following (the ship still on the high
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seas), one Robinson, a citizen and resident of New York,
began an action against the said Gibbs & Jeuny on certain
promissory notes of theirs held by him, and in consequence
of their residence out of the State of New York, a warrant
was issued to the sheriff of New York, one Kelly, to attach
their property; this proceeding being one in conformity to
the laws of New York.

Ou the 30th of April the ship arrived at New York, direct
from the Pacific Ocean, and the sheriff seized her in the
harbor, and attached one undivided half of her as the prop-
erty of Gibbs & Jenny. Crapo and his co-assignees ap-
peared two days afterwards and, notwithstanding the pre-
vious attachment by the sheriff, claimed the ship as assignees
of Gibbs & Jenny. She was thereupon released from i
tody on the claimants giving a bond, in conformi.t)' with
the statutes of New York, conditioned that in a suit to be
brought on the bond they would establish the fact thaF .they
were owners of the half of the vessel attached, or on failure
to do so pay the sheriff' the value of the share.

Kelly accordingly brought suit on the boud; the b 5s
tion on that suit being this, whether a New Y01"k creditor
of the insolvents, by his prior attachment of their propel'ty
in the State of New York, and pursuant to the laws of that
State, could hold the property against the subsequent posses:
sion or claim of possession of such property, asserted In t
State of New York, by aunthority of a statutory sequestrati !
under the laws of Massachusetts of the general property 0
the debtors for the benefit of their creditors, and S;GEk];‘g tIO
take the property out of the possession of the l\e{w .(1)111;
sheriff, on the ground of the sequestration of tlle M‘lssafﬂ..*
setts insolvent statute antedating the New York shertls
attachment.

The highest court of the State uphe
and a recovery accordingly was had upon.tl

The case was now brought here, as within th

of this court, under the 25th section of the Jud
i M

he
on

1d the sherift’s titlé,

1e bond. .

e ]'urisdictmn

Yo K inf X

iciary Act,
S

* See the section infra, Appendix.
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because, as was alleged, the highest court of New‘ York h'ad
disregarded that provision of the Constitution which ordains
that—

“«Full faith and credit shall be given in each State to the
public acts, records, and judicial proceedings of every other
State; and the Congress may, by general laws, prescribe the
manner in which such acts, records, and proceedings shall be
proved, and the effect thereof’’,—

And to the act of Congress of May 26th, 1790, which,
after preseribing the forms of authentication, enacts:

“ And the said records and judicial proceedings authenticated
as aforesaid shall have such faith and credit given to them in
every court within the United States as they have by law or

usage in the courts of the State from whence the said records
are or shall be taken.”

Mr. W. M. Evarts, against the jurisdiction and in support of
the ruling below :

L There is no jurisdiction.

L. The fact that controversies between litigants involve
rights or titles claimed under the laws and jurisprudence of
different States, does not subject the determinations of State
courts, made the forum of such controversies, to review by
this court. Unless the controversy and its decision in the
State court involves the further element that some right or
Protection claimed under the Constitution of the United
States has been denied by the State court, its judgment
8ot reviewable here.*

2. It the insolvent proceedings in Massachusetts are to be
considered as within the sense of this article of the Coustitu-
tion, « Judicial Proceedings,” full faith and credit was given

o their purport at the trial of this cause in the New York
courts,

\ ] icl 3 & 3 -
No “judicial proceeding” in Massachusetts has adjudi-

R*ttn““’e“ v. Newbold, 18 Howard, 511; Hoyt v. Shelden, 1 Black, 518;
D¢

on v. Valentine, 1 Curtis, 168,
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cated anything whatever concerning the ship, her title or
possession, or any consequences that have attached to her
by reason of the insolvency of her owners.

The controversy between these two competing pursuits
of the ship in the port of New York was res inlegra, as a
judicial question, when the action now under review was
begun in New York. :

No adjudication on this controversy has ever yet been had
in Massachusetts, and all that the insolvent proceedings in
Massachusetts have contributed lowards such an adjudication
has been to furnish the assignees a standing, which has been
fully recognized in the New York courts.

The case of Green v. Van Buskirk,* where the section of
the Constitution relied on by the plaintiffs in error was con-
sidered, while it upheld the appellate jurisdiction of this
court in that case, excludes it, we submit, in this. That case
upon the merits,t seems conclusive of this case upon s
merits; that is to say, that the lex fori where the 7es 18 found
must determine when and how it shall be subjected to the
pursuit of creditors seeking the forum.

IL. But if jurisdiction exists here to review, the judgment below
was right. 1
1. The attaching creditor, Robinson, was a resident, sub-

ject, and citizen of New York, and as such entitled to the

protection of its tribunals, and to seek their aid au(.i reme-
dies in asserting his claims against his debtors, ‘and in sntli
fying his debt out of their property found within that jurl
diction. G0

2. The insolvent proceedings in Massachusetts nexfl 31:]
erated, or purported to operate, to transfer, by th'en‘. ~Olic-
force, possession of choses in possession beyond the lelll}l i
tion of the powers of the court, to wit, the couuty‘ ts “r:
jurisdiction. Any further transfer coulf.l, 1.)_y .the t]emh ﬂ-m
the statute, exist only by virtue of the jurisdiction whic

! it needed
court had over the persons of the insolvents, and it
et

N 1d. 139.

¥ 5 Wallace, 310.
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the personal exercise of their jus disponendi in aid of the
court.*

3. It is too late to dispute the doctrine (which has been
accepted and established throughout the United States) that
the insolvent laws of a State have no force to transfer the
title to property not within the territory of the State, and
that the title of such assignees will not be recognized when
1t comes in conflict with liens acquired by domestic creditors
under the local laws, International comity may require us
to permit such assignees to come to another State and take
possession of property and collect choses in action, but they
must take subject to the prior liens of creditors there who,
bygreater diligence, have availed themselves of the remedies
provided by its laws against the property of the debtor.t

4. Nor in this view does the fact that the property in dis-
bute was an American ship, registered under the acts of
Congress, at Fairhaven, in Massachusetts, make any differ-
énce or enable her to carry with her the operation of her
solvent law round the world. Upon the high seas neither
Elze attachment law of New York nor the insolvent laws of
Massachusetts have any dominion. After leaving Massa-
chusetts the ship was free from the operation of the one,
m}d unil she reached New York she was exempt from that
of the other. She was indeed the property of a citizen of
;E;l:se ?:?:s frorrf)“ \jrhiCh s}le sailed, and, as property, followed
Wert t»o Ill,eso) ‘“tt.h;t his acts and COIlFI‘ﬂCtS in respect .to her
e ?/(:eu 1? e:d}by the lex loci contractus, but it was
Bt itJhe : 1flunfz; th.qt that law could operate upon her.
tract res wectinocr 101, T'I?Ol‘\tlgagEd e ma_c’l.e ot f)ther B
ks theie mgb;m m ) ussachuset@, or if !oe (jhed, domi-

rICrCy queathed her by will, or died intestate as

* See the section supra, p. 611,
) T Holmes o, Remsen
5385 Johnson v. Hunt
hant o, A twaod ;
Booth », Clark
Harrisan 4, St :

, 20 Johnson, 229; Abraham wv. Plestoro, 8 Wendell,
23 Id. 87; Mosselman v. Caen, 84 Barbour, 66; Oly-
» 4 Bosworth, 459 ; Willitts v, Waite, 25 New York, 57:7;
17 Howard, 322; Ogden v. Saunders, 12 Wheaton, 219;
¥, 6 Cranch, 289; Milne v. Moreton, 6 Binney, 853 ; Green

Wallace, 310; 7 Ia. 139 Guillander v. Howell, 85 New

o err
* Van Bugkirk,
York, 657,
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to her, the laws of Massachusetts would regulate the rights
of property in her arising from these incidents, So in re-
spect to the taxing power, being within no other State, it
would properly be held that the owners residing where she
was registered would be properly taxable for her there. But
in no other or larger sense can it justly be said that at sea
she was governed by or subject to the laws of Massachusetts.
The American doctrine, as to the effect of foreign bankrupt
assignments, has always been a recognized and admitted
exception to the rule that personal property follows the per-
son of the owner.

5. Therefore the simple question is, whether, because the
vessel did not arrive until after the assignment was executed,
comity requires that a New York ereditor of the insolvent,
pursning with diligence the remedy prescribed by the Jaw
of New York, shall be deprived of the fruits of his diligence
for the accommodation and benefit of the assignees and the
Maszachusetts creditors whom they represent, To this there
can be but one answer, and the right of the New Yc‘n'k
creditor must be preferred and his remedy uthI.d. The
reasons upon which this policy of protecting the 1:'8'1“5 of
domestic creditors have always been rested, ﬂp'ply with e\qlmi
force to property of the insolvent brought into the State
after the assignment, as to that which happeus to be hf?l'e at
the exact moment of the assignment. Their couyemen.c(‘—]),
their natural right to all the securities and remedies ‘vl,].wl
the laws of their own State afford, the fairness of :lll'owmiglr
them to reap the fruits of their diligence, the th‘d'Sh}é‘s (n)l*
sending them to a foreign State or country for dm' flll“:
when a remedy lies at their own doors, and those consi .eS;S
tions of general utility which relate to the general 1ntelqeme
of creditors and the harmony of States, all lead to 'thwe IS;UM
policy and necessity in respect to property of ;the mb(i_e(,‘
attached by the diligent creditor, no matter at what prec
moment it came within the State.

6. If the point in issue is regarded asa qu
the superior rights of the home creditor must pr t
argument will then be rested upon the proposition

ise

estion of comill;
% r‘

t prevail. The

hat the
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operation of the insolvent law of Massachusetts did proprio
vigore transfer the absolute title of the ship, being at sea, to
the assignees, to the exclusion of creditors attaching under
the laws of whatever State and jurisdiction she should first
reach.

This proposition is in defiance of the settled law of the
Federal and State courts. And, not only is there no au-
thority whatever for the new and startling proposition con-
tended for; not only must this court, to establish it, over-
ride the well-settled current of American law, by which
bankrupt laws and proceedings of foreign States have been
allowed no effect upon property situated outside of their ter-
ritorial limits, but the result sought to be obtained will be
contrary to our best interests and subversive of our long-
established and well-recognized policy. It will be a com-
blete abandonment of the American doctrine, and a submis-
sion to the rule devised by Great Britain for her own benefit,
a3 the great creditor nation of the world, so that she might,
1 the language of Platt, J., in Holmes v. Remsen :*

“By issuing 2 commission against a bankrupt merchant in
London, spring a net, which shall cover all the effects of such
bankrupt throughout the world, and draw them all to her own
fornm for distribution, . . . for the fact cannot be disguised
that Great Britain having the most extended commerce, and
her merchants and manufacturers crediting abroad vastly more
_th&n they owe to foreign creditors, has a strong and peculiar
Interest in contending for a rule which draws to herself the dis-

tll‘lhution of all the effects which her lucrative commerce has
dispersed over the globe.”

A el . . .
Foreign nations are still and to a greatly increased extent

our creditor : .
our creditors, and especially so with regard to goods at sea,

- "ioreign bottoms. To these the doctrine contended for 18
quite as applicable as to Massachusetts ships arriving at our
P‘“‘.t- And this court is now asked to make a zecisiou
Wwhich, as to the immense interest of our foreign importa-

Hous daily arriving in the port of New York, will defeat
SR o S (S

* 20 Johnson, 264,
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the just claims of domestic creditors in all cases of foreign
bankruptey of the owner and shipper occurring after their
shipment and before arrival.

Looking at the question in this light, as one ““of policy
and of public utility,” and with a view to what ¢the Dbest
interests of our own subjects require,” there would seem to
be no doubt of the inexpediency of extending the rule of
comity farther than it has ever yet been carried, and fo
cover the goods or ships of foreign bankrupts at sea, and
destinéd for our ports at the time of the bankruptey.

7. Massachusetts is the last State in the Union to which
any enlarged comity should be extended in regard to the
recognition of her insolvent laws, and of titles thereby cre-
ated. In 1854 the Supreme Court of that State dectded tllftt
an assignment of property in that Commonwealth, made in
New York by an insolvent citizen of New York, to a trustee
for the benefit of creditors, giving preference to certain
creditors, also citizens of New York, is ineffectual as against
an attachment made in Massachusetts by a citizen thereof.
When a State, which pursues such a policy, sends 1}91‘ as-
signees in insolvency to New York, to take possession of
property, no principle of comity, heretofore announced, can

require our courts, for their benefit, to take tl‘le propel.‘t‘)t
away from New York creditors, who have acquired a prior
lien.*

contrd.

Myr. Edwards Pierpont (with whom was Mr. W. Stanley),

Mr. Justice TUNT delivered the opinion of the C.Olll't- :

The claim of Federal jurisdiction over this action 1sTbﬂ_S‘5‘i1
upon article 4, section 1, of the Constitution of the 'L“-ll{ell
States. It is there declared that « full faith and Creazlt ; l:;i-
be given in each State to the public acts, I‘OCO?IS’ a‘n” ;]:‘w
cial proceedings of every other State; anfi the (_,onglef]? ‘u:t;j
by general laws, prescribe the mannerin which sueh acts,

Nk
: ; and the effec
records, and proceedings shall be proved, 4 SIG

e L &l L,
N H ¢ Pickering, 325
% Zipcey v. Thompson, 1 Gray, 243; Blake v. Williams,

Lanfear v, Sumner, 17 Massachusetts, 110.
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thereof.” In 1790 and in 1804 Congress passed laws pre-
seribing that manner and effect. By the act of May 26th,
1790, after prescribing the forms of authentication, it is
enacted: “ And the said records and judicial proceedings
authenticated as aforesaid shall have such faith and credit
given to them in every court within the United States as
they have by law or usage in the courts of the State from
whence the said records are or shall be taken.”” Under this
statute it has been held in this court, from an early day, that
the faith and credit spoken of are not limited to the form of
the record, and are not satisfied by its admission as a record.
It is held that the same effect is to be given to the record in
the courts of the State where produced, as in the courts of
the State from which it is taken.t

The defendant in error insists in reply that the validity of
the record of the court of probate and insolvency in the
State of Massachusetts is not involved, and the faith and
credit due to it is not in question. This is based upon the
argnment that that record has never adjudicated upon the
title or possession of the vessel in question, and that the

Sime was res infegra when this action was commenced in
New York.

The case of Green v. Van Buskirk, reported in 5th Wallace,
p- 3'10, and also in 7th Id. p. 189, is relied upon as con-
eluswe upon this point. In that case Bates, who lived in
New York, executed and delivered to Van Buskirk, who

lived in the same State, a chattel mortgage on certain iron
safes which were then in the city of Chicago. This was
done on the 8d day of November, 1857. Two days after
this Green, who was also a citizen of New York, being
1gnorant of the existence of the mortgage, sued out a writ

f)f ‘attachment in the courts of Illinois, levied on the safes,
and sold them in satisfaction of the judgment obtained in
the attachment suit,

m
i 5 There was no appearance or contest
élence of this attachment suj 1
8 T
= 11, uit, and Van Buskirk was not
* 1 Stat. at Large, 122.

UT~ Mills ». Duryee, 7 Cranch, 483
nited States o, Johns, 4 Dallas, 412

i Leland ». Wilkinson, 6 Peters, 317;
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a party to it, although he had power to make himself such
party. It was conceded that by the laws of Tllinois, mort-
gages of personal property, until acknowledged and re-
corded, are void as against third persons. In this state of
the affair Van Buskirk sued Green in the New York courts
for the value of the safes mortgaged to himn by Bates, and
of which Green had thus received the proceeds. Green
pleaded his attachment suit in bar of the action. The courts
of New York gave judgment in favor of Van Buskirk, hold-
ing that the law of New York was to govern, and not the
law of Illinois, although the property was situated in the
latter State, and that the title passed to him by the execution
of the mortgage. The case first came before this court on
a motion to dismiss for want of jurisdiction.* The motion
was maintained, on the ground that the record nelt'her
showed that the construction of any clause of the Constitu-
tion was drawn in question in the State court, nor thftt' any
right was claimed under such clause, or that any decision
was made against such right. The only issue it was Efald
was as to the right of property and possession at‘the time
of such seizure. In the opinion of the court, delivered by
Mr. Justice Miller, after discussing the law applicable to ’_fhe
general questions in the case, the conclusion on the ques'“o”
of jurisdiction is thus stated: ¢ We do not here decide tl.m:
the proceedings in the State of Illinois have there the eﬁqc

which plaintiff claims for them, because that must ren;llli
to be decided after argument on the merits of the case. N}

we hold that the effect which these proceedipgs have th?r:
by the law and usage of that State was a question necessz'ullegl
decided by the New York courts, and that 1t was diec‘“the
against the claim set up by the plaintiff’ in error, 1111; elt ﬂlt;
constitutional provision and statute referred to, an.d t‘w‘t i
case is, therefore, properly here for review.” VVIthOl:} et
erence to whether he was right or wrong, the. fact ’chatl i
claimed under the judicial record of Illinois, a'“d_ ?‘ﬂiou-
claim was overruled, was held to give this court juris ic :

* 5 Wallace, 310.
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Without reference to whether Crapo was right or wrong,
whether the question was res integra, or res adjudicala, the
fact that he claimed title under the Massachusetts reco'rd,
and that his claim was overruled, gives the court jurisdiction
of the present case. The authority of Green v. Van Buslirk,
in 5th Wallace, is clear to that point. ]

The case as reported in 7 Wallace is to the same eﬁec_t.
In restating the argument of jurisdiction Mr. Justice Davis
says: “This court in denial of the motion to dismiss held
that the Supreme Court of New York necessarily decided
what effect the attachment proceedings in Illinois had by
the law and usage in that State, and as it was decided against
the effect that Green claimed for them, this court had juris-
diction under that clause of the Constitution” above quoted.
Whether the Supreme Court of New York held correctly or
otherwise was important when the case came before this
court for a final hearing, but the fact simply that it had de-
cided against Green’s claim of the effect of the records gave
jurisdiction.

We think the jurisdiction of the court now to hear and
decide the case is sufficiently clear.

Omitting all superfluous circumstances, the facts neces-
sary to present the question on the merits are these: On the
23d of February, 1861, the insolvent court of Massachusetts
appointed Crapo and others assignees in insolvency of Gibbs
& Jenny, and the Judge of that court executed and delivered
to them an assignment of all the personal property of Gibbs
& Jenny. At this date Gibbs & Jenny were the owners of
the ship Arctic, an American vessel registered at the port
of Faithaven, in the district of New Bedford, in the State
of Massachusetts, which vessel was then on the high seas,
Fo wit, in the Pacific Ocean. On the 30th day of the follow-
g April this vessel arrived in the port of New York, and
Was at once seized as the property of Gibbs & Jenuny, by an
ﬂtFaehment issued at the suit of one Robinson, a ereditor of
Sllt)bs & Jenny, 1‘esid‘ing in New York. On the next day
Yt one after the arrival of the vessel Crapo came to New
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York and took possession of her, subject to the possession
of Kelly, the sheriff. Crapo represents the title under the
Massachusetts assignment, which then, and at all times since,
he has sought to enforce. Kelly claims under the New York
attachment.

The question is, which proceeding gave the better title.

Certain propositions relating to the question are not dis-
puted.

1. If the assignment under which Crapo claims had been
the personal act of Gibbs & Jenny, it would have passed the
title to the vessel wherever she might have been at the time
of its execution.

2. If the vessel at the time of the execution of the assign-
ment had been within the territorial limits of Massachusetts,
the assignment, although not the personal act of Gibbs &
Jenny, would have divested their title and that of all per-
sons claiming under them, provided diligence has been used
to reduce the vessel to possession.

8. If the vessel had been in the port of New York at the
time of the execution of the insolvent assignment (there
being no personal assignment), and had subsequently been
seized there under attachment proceedings by a New York
creditor, such attachment proceeding would have held the
vessel as against the prior insolvent assignment.

The first of these propositions results from the fact tha;
personal property, wherever it may be, is under the persond
control of its owner, and the title passes by his actnal trm‘lS-
fer. The second is based upon the idea that the property
being actually present and under the control of the law,
passes by act of the law. The third proposition ﬂssumfs
that a transfer by legal proceeding possesses less solefnm i);
than one made by the owner himself; that each ua“?l,]b:
entitled to protect its own citizens, and that the r.emetgw,:;3
law taken by its citizens having the actual possessiot % ther
corpus, ought to prevail over a title by law from auo’l‘[ﬁs
State, which is not accompanied by such Possessmn..” i
principle authorizes the Massachusetts assignee to,ho;diml‘
property when in Massachusetts, and the New Yorker
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to seize it when it is in New York, under the circumstances
stated.*

The present case is deficient in each of the elements nec-
essary to bring the vessel within the range of the foregoing
principles. She was not transferred by the personal act of
the owner. She was not literally within the territory of
Massachusetts when the insolvent assignment took effect;
and, thirdly, she was not in the port of New York.

The question then arises, while thus upon the high seas
was she in law within the territory of Massachusetts. If
she was, the insolvent title will prevail.

It is not perceived that this vessel can be said to be upon
United States territory, or within United States jurisdiction,
or subject to the laws of the United States regulating the
t‘ransfer of property, if such laws there may be. Kxcept
for the purposes and to the extent to which these attributes
have been transferred to the United States, the State of Mas-
sachusetts possesses all the rights and powers of a sovereign
St.nte. By her own consent, as found in article 1 of the Con-
stitation of the United States, she has abandoned her right
to wage war, to coin money, to make treaties, and to do
certain other acts therein mentioned. None of the subjects
the‘re mentioned affect the question before us. The third
al‘tli(*le of that instrument extends the judicial power of the
(-m.tod States .“to all cases of admiralty and maritime juris-
AR e T

& ; b are involved questions
all‘mu]g out of maritime affairs, and of crimes committed on
ttiﬁlmi%linzztsi) To bring a transaction within that jurisdic-

) e not simply a transaction which occurred at
i?a, 2 the .muking of a contract, but one in which the ques-
t;zi‘elfé_fh‘lso(:‘fi: r?‘;::t;me na'fm*e, or arises ou‘F of a mari-
i ) e Su;} be a t01§ or crime committed on the
: such cases the Um'ted States courts have

lon; that is, they are authorized to hear and deter-

o] R P e

Amerii:x:gisﬁs Ma;étlmg Law, 78, v. c. and n.; Abbott on Shipping, 6th
A A i on and n.: J o o 3

lantic In. Co., 1 P’eters, 449, 3 Joy v. Sears, 9 Pickering, 4; Conard v. At~
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mine them. No rule of property is thereby established.
This remains as it would have been had no such authority
been given to the United States court.

To Congress is also given power “to define and punish
piracies and felonies committed on the high seas, and of-
fences against the law of nations.” It will scarcely be
claimed that the title to property could be affected by this
provision. Nor does the circumstance that the Arctic sailed
under the flag of the United States and was entitled to the
protection of that government against insult or injury from
the citizens or ships of other nations, touch the present
point. None of these instances are like that of the passage
of a bankrupt law by the United States, which acts directly
upon the property of all the citizens of all the Stateg,
wherever it may be. Had the claim of either party to this
vessel been based upon a proceeding under that statute, the
title would have been complete, if the property had been
within the territory or jurisdiction of any of the States of
the Union.

It is not perceived, therefore, that the relation of Massoﬂ-
chusetts to the Union has any effect upon the title to this
vessel. It stands as if that State were an independent 8y-
ereign State, unconnected with the other States of the Union.
The question is the same as if this assignment .ha('i bgen
made in London by a British insolvent court, adjudicating
upon the affairs of a British subject.

We are of the opinion, for the purpose W
ing, that the ship Arctic was a portion of ¢
Massachusetts, and the assignment by the inso ‘
that State passed the title to her, in the same manuel &
with the like effect as if she had been physically within &
bounds of that State when the assignment was exe'cuted.tw

"The rule is thus laid down by Mr. Wheaton 1 hls treallse
on International Law:* ¢«Both the public and l.r]'lv:lf o
sels of every nation on the high seas, and out of .th(?’ le- tion

the jurisdictio

rial limits of any other State, are subject to )
s ST e

e are consider-
he territory of
lvent court ot
{],ncl

te ves-

# Eighth edition, § 106, et seq.




Dec. 1872.] Craro v, KELLY. 625

Opinion of the court.

of the state to which they belong. Vattel says that the
domain of a nation extends to all its just possessions, and
by its possessions we are not to understand its territory only,
but all the rights it enjoys. And he also considers the ves-
sels of a nation on the high seas as portions of its territory.
Grotius holds that sovereignty may be acquired over a por-
tion of the sea.” As an illustration of the proposition that
the ship is a portion of the territory of the State, the author
proceeds: “Kvery state has an incontestable right to the
service of all its members in the national defence, but it
can give effect to this right only by lawful means. Its right
to reclaim the military service of its citizeus can be exer-
cised only within its own territory, or in some place not sub-
Ject to the jurisdiction of any other nation. The ocean is
such a place, and any state may unquestionably there exer-
cise, on board its own vessels, its right of compelling the
military or naval services of its subjects.”

Chancellor Kent, in his Commentaries,* says: “ The high
seas are free and open to all the world, and the laws of
évery state or nation have there a full and perfect operation

upon the persons and property of the citizens or subjects of
such a state or nation,”

Wen “No nation has any right or juris-
th.thU at sea, except it be over the persons of its subjects,
i 1ts own public and private vessels; and so far territorial
Jurisdiction may be conceded as preserved, for the vessels
fJf a nation are in many respects considered as portions of
1s territory, and persons on board are protected and gov-
erned by the law of the country to which the vessel belongs.”

Whartont says: « A ship in the open sea is regarded by
thg law (?f nations as a part of the territory whose flag such
ship carries,” « By this (he says) may be explained several
€ases quoted as establishing the lex domicilii, though they are

mﬂy sustainable on the ground that the ship at sea is part
of the territory whose flag she bears. .
Principle, ships at sea an
viewed as p

—

. . In respect to
” d the property in them, must be
art of the country to which they belong.”

* Vol. i, p. 26.

1 Conflict of Laws, 3 356.
VOL. XvVI,

40
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The modern German law is to the same point, Bluntschil,
in his Moderne Volkerrect,* says: ¢ Ships are to be regarded
as floating sections of the land to which they nationally be-
long, and whose flag they are entitled to carry.”

Bischof, in his Grundriss des positiven inlernationalen See-
rechis,t says:  Every state is free on the seas, so that its
ships are to be regarded as floating sections of its country,
territoria clausa; la continuation o la prorogation du lerriloire,
and those on board such ships in foreign waters are under
their laws and protection, This even applies to children
born to subjects on such ships.”

Wildman, in his treatise on International Law,f Bays:
~ “Provinces and colonies, however distant, form a part of
the tervitory of the parent state. So of the ships on the
high seas. The rights of sovereignty extend to all per‘SJODS
and things not privileged, that are within the territory.

The adjudicated cases in this country are to the same
eftect. In Plesioro v. Abraham,§ it was held that where a

British subject, being indebted, left England, and while on

his voyage to this country and before he arrived here, b

was, under the Jaws of Great Britain, declared & bankrupt,
and provisional assignees were appointed, it was.he]d tlmf
the assignment to such assignees divested the ‘[I‘tle of th.b
bankrupt to the personal property brought wi_th him ‘to tilf
country. In giving his opinion upon the motion to disso VF
the injunction, Chancellor Walworth said: * In the case

Holmes v. Remsen,|| Chancellor Kent decided that an asslgltl-
ment by the commissioners of bankruptey in England, Ol;-.
erated as a legal transfer of the personal property and C?IC_)SH;
in action of the bankrupt in this country. Even as ﬂgf‘.”q‘n
a subsequent attachment taken out here by an Amel]lc{)t-
creditor, under the act against absconding and alfsetnt 1‘63- :

ors. Tt is doubtful whether that decision, to its full exmiqi
can be sustained. It was strongly opposed and ftb]y g]?i?h
tioned by Platt, in a case between the same parties, ¥

.+ of Laws, 4356 D
* Sec. 817. 1 Graz, 1868; cited in Wharton’s Conflict of Laws, b

<on’s Chancery
t Page 40. 3 1 Paige, 236. || 4 Johnson’s Chancer
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subsequently came before the Supreme Court.* It also
stands in opposition to the opinions of the State courts in
Connecticut, Massachusetts, Pennsylvania, Maryland, and
in both of the Carolinas, . . . and to the decision of the
Supreme Court of the United States, in Harrison v. Sterry,t
and in Ogden v. Saunders.] But the case before me (he pro-
ceeds) steers clear of all these decisions. In the cases cited
the contest was between foreign assignees and domestic
creditors, claiming under the laws of the country where the
property was situated and where the suits were brought.
The question in these cases was, whether the personal prop-
erty was to be considered as having locality for the purpose
of giving a remedy to creditors residing in countries where
the property was in fact situated at the time of the foreign
assignment. In this case the controversy is between the
bankrupt and his assignees and creditors, all residing in the
country under whose laws the assignment was made. Even
the property itself, at the time of the assignment, was con-
structively within the jurisdiction of that country, being on
the high seas in the actual possession of a British subject.
Under such circumstances the assignment had the effect to
change the property and divest the title as effectually as if
the.same had been sold in England under an execution
ol him, or he had voluntarily conveyed the same to the
assignee for the benefit of his ereditors.”

‘The case was carried to the Court of Errors of the State
of N.eW York, that body being composed of the chancellor,
the judges of the Supreme Court, the lieutenant-governor,
al_)d.the members of the senate. The record did not show
%llblttlll;;tlzh‘ihatd;ge vesiqe.zl wh.ich brought the ,goods was a
B Il)\TIarc , Ofll 'E.HS pmilt the eha}mellor s order was
S i ani{ .]ll)s] lc‘e,dan( Throop, ]1eutenan.t-g0vemo.r,
Gk B at (f{]lu ges, held that the assignment in
Property in this (?Ste tr ,le et th.e A o pEITE
St ot Gt WO i ﬁnd that his property in a V('assel

gho's as likewise transferred. Maynard, Oliver,

—_—

* 20 Johnson, 229.

T 5 Cranch, 289, 1 12 Wheaton, 213.
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and Stebbins held that, as to the personal property of the
bankrupt in this country, the assignment did not effect a
transfer of the same, even as between the assignee and the
bankrupt. Maynard and Stebbins held that to produce the
transfer, under such circumstances, of the property of a
British bankrupt, which was on the high seas at the time of
the assignment, it must distinetly appear that the vessel was
a British vessel, and thus the property was within British
juvisdiction. It is fairly to be inferred that if it had ap-
peared that the vessel was a British vessel the chancellor’s
order would have been sustained. Thus Mr. Ogden, who
argued for the reversal of the order, said :* ¢ Tad the goods
been on board a British vessel it would have been so averred.
In the absence of such averment the fair conclusion is that
the vessel in which they were embarked was American;
and if so, the goods were as much within our jurisdiction
as if landed in a storehouse at New York.” Senator May-
nard, in his opinion,t repeats this statement. He says:
“The presumption was as fair that it was on board of an
American ship as that it was on a British ship; and if 80, 1t
was, at the date of the assignment, within the jurisdiction
of this country.” Stebbins, senator, says:} I hold, th.ere-
fore, that if this property was laden on board an American
vessel, and on the high seas at the time of the assignment,
it was within the jurisdiction of the United States, and
could no more pass by that assignment than if lodged in t‘he
custom-house in New York; and if laden on board 2 British
vessel that fact should have been averred by the assignee a3
essential to his title.”” The chancellor’s order was reVé‘l‘Sedf
and apparently upon this ground, that it did not actually
appear that the ship on which the goods were ]afleu was {a
British ship. The principle of the decision was n accore
ance with the principle announced by the chancellm", ﬁ‘S
already quoted, to wit, that the presence of the' gfmds i Id
British ship on the high seas, continued them within Blil“t'ls )
jurisdiction. The limited application given to this decision

* 8 Wendell, 544. + Id. 558.

1 Id. 667
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in Johnson v. Hunt,* is scarcely sustained by the facts. None
of the other cases cited are cases of goods on the ship of the
state or nation of the insolvent whose goods are the subject
of the assignment. They are cases where the property was
confessedly within another jurisdiction and hence the con-
flict.

Judge Story says,T upon this case: “It is difficult to per-
ceive how the doctrine of the chancellor, as to the operation
of the British bankrupt laws upon the British subjects and
their property in transitu can be answered. The transfer
must be admitted to be operative to divest the bankrupt’s
title to the extent of an estoppel as to his own personal
claim in opposition to it, for the law of America, be it what
it may, had not then operated upon it. It was not locally
within our jurisdiction. No one could doubt the right of
the assignee to personal property locally in Kngland at the
time of the assignment. In what respect does such a case
differ from a case where it has not passed into another juris-
diction? Ts there any substantial difference between its
being on board a British vessel and its being on board of an
American vessel on the high seas?” No claim can be made
that this vessel was within the jurisdiction of New York
when the assignment was executed.

. It the title passed to the insolvent assignees, it passed eo
tstanti the assignment was executed. It took effect then or
never. The return of the vessel afterwards to America, her
arrival in the port of New York, her seizure and sale there
did not operate to divest a title already complete.f

Again, the owners of this vessel and the assignees in in-
solvency were citizens of Massachusetts, and subject to her
laws. It is not doubted that a sale of property between
fllen1 of property on board of this vessel, or of ‘the vessel
¥tse1f, would be regulated by the laws of Massachusetts. Tt
18 not doubted that the vessel was taxable in Massachusetts
ouly, or that if Gibbs or Jenny had been on board of the

2023
i Wendell, 91. T Conflict of Laws, 3 419,
- ¢ 891, and Thuret v, Jenkins, 7 Martin, 318, 853, 354.
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vessel, and had died before the vessel reached New York,
his personal property on or in her would have passed under
the laws of Massachusetts.*

If' this vessel had never returned to the American shores
but had gone to the bottom in the Pacific seas, after the
assignment was complete, whose vessel would she have been
at the time of such loss? There can be but one answer.
The Massachusetts statute declares that this assignment
vested in Crapo and his associates all the title and interest
the insolvent had in this vessel. In other words it vested
in them the absolute ownership. There was not then, or
for weeks afterwards, any possible question of their title.
The insurance-money upon the ship would have been their
property, and they would have been bound to collect it and
distribute it among the creditors.

Personal property which has an established sifus in an-
other State, is no doubt governed by the lex loci sile rei, 80
far that it will be governed in its distribution by the laws of
the place where found, rather than the law of the domicile.
This rule only applies where such property has acquired M
established situs. Until that occurs there can be no conflict
of jurisdiction.

It is said, however, that the fact that the property on board
a vessel at sea and the vessel itself, contracts respecting them
and the distribution of the assets of the intestate, are regi-
lated by the laws of Massachusetts, arises solely from the
circumstance that the owner is a resident of that Stzllte.; t!‘“t
jurisdiction of the parties it is, that gives the Jjurisdictionl
of these subjects. The authorities from Kent, Story, and
Wheaton, and the continental authorities, the civil law be-
fore cited, as well as the decisions in Plestoro v. Abrahqms,
make the ship itself, under such circumstances, a pnr? of t?]e
territory of the State to which its owner belongs. If he llcL
sides in Boston his property in the remotest ?ouuty Of‘t l‘;
State is under the protection of its laws, as being upot p

= y York
* Morgan v. Parham, supra, 471 ; Hoyt v. Commissioners, 23 New XOT%

224
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within its territory. So his property on his ship, for the
purpose we are considering, is legally and constructively
within its territory. In each case it is true that the exist-
ence of an owner is necessary to call forth the exercise of
the law and the duty and power of the State. In this sense,
1t is true, that the residence of the owner produces the re-
sult. It is produced, however, not only by the existence
and residence of the owner, but by an extended State terri-
tory upon which his property remains, and where it is sub-

. Ject to State laws and entitled to the protection of the same
laws.

Grotius* holds that sovereignty may be acquired over a
portion of the sea, ratione personarum.t Rutherford and
others hold this to be an error, and that no nation has ju-
risdiction over the ocean itself, All agree that jurisdiction
over the public and private vessels of a nation at sea, re-
mains to the nation, and it is expressed in the language
already quoted.

In the celebratad Trent Case, occurring in 1862, Messrs.
Mason and Slidell were removed from a British private
vessel by Commodore Wilkes of the San Jacinto, a public
v-essel of the United States. Great Britain insisted that the
rlg]_lts of a neutral vessel not only had been violated, for
which she demanded apology, but she insisted that these
persons should be replaced and returned on board a British
ship. This was done, and they were actually placed on
})‘oard a British vessel in or near the harbor of Boston.
i;l:g'l:z:‘:edléot Bgi‘fils,}fl s‘ubjects, and their return could only
g BL{mh 1:1:1111 udoi the reason tl-mt t.h.ey ha.d been torn
T 4 i L and ¢ Jé S?.Ilctlty 9f British soil as repre-

ted by a British ship had been violated.
l‘es’Ifle?uce had no influence upon the question.
5 iligsa\;zis:il&lt:m A1~ctic, was upon the bigh seas at the time

g nt,  The status at that time decides the ques-

ton of jurisdiction, The State of New York had no juris-
o L O R R e

Citizenship or

* De Jure Belli, book ii, ch. iv, g 18.
1 Wheaton on International Law, 2 106.
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diction over her until long afterwards. No conflict can,
therefore, arise between the laws of New York and of Mas-
sachusetts. The United States had no jurisdiction over her
for the purpose we are considering. We hold that she was
subject to the disposition made by the laws of Massachu-
setts, and that for the purpose and to the extent that title
passed to the assignees, the vessel remained a portion of the
territory of that State.

JUDGMENT REVERSED, and the case remanded FOR FURTHER
PROCELDINGS.

Mr. Justice CLIFFORD, concurring in the judgment.

Unable to assent to the opinion of the court just delivered,
I will proceed to state the reasons which induce me to con-
cur in a reversal of the judgment brought here for re-exam-
ination.

Ships and vessels of the United States, said Mr. Justice
Nelson, are creations of the legislation of Congress. Noue
can be denominated such or be entitled to the benefits and
privileges thereof except those registered or enrolled by
virtue of the act for registering and clearing vessels and
regulating the coasting trade, or those which are registered
or enrolled in pursuance of the act for the 1'egiste-1"il.1g m.ld
recording ships and vessels, or such as are duly qualified for
carrying on the coasting trade and fisheries; and tb@ DISE
vision is that they must be wholly owned by a citizen or
citizens of the United States, and that they shall not com
tinue to enjoy such benefits and privileges any lon'gél' th““‘
they shall be so owned, and be commanded by a citizen or
citizens of the United States.* Nor can any ship or vess-el
be registered or enrolled unless built and owned, as .therem‘
required, and thence continuing to belong to 2 citizen 01]
citizens of the United States, or ships or vessels Cﬂ}‘“”““"2
from the enemy, in war, by a citizen and lawfully co'nden;‘mi(q
as prize or adjudged to be forfeited for a breach of the _d‘hl—
of the United States, and being wholly owned by a citize!

ot e el AL e

% 1 Stat. at Large, 56; Ib. 288.
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or citizens thereof. Beyond all doubt these acts of Congress
declare the true character of registered and enrolled ships
and vessels, and all ships and vessels not brought within
these provisions of the acts of Congress, and not entitled to
the benefits and privileges thereto belonging, are of no more
value as American vessels, said Mr. Justice Nelson, than the
wood and iron out of which they are constructed. Their
substantial if not their entire value cousists in their right to
the character of national vessels, and to have the protection of
the national flag floating at their masthead.*

Governed by these views, this court held, in the case first
cited, that Congress having created, as it were, this species
of property and conferred upon it its chief value, under the
power given in the Constitution to regulate commerce, that
no serious doubt could be entertained but that the same
power may be extended to the security and protection of the
rights and titles of all persons dealing therein. Sueh ships
and vessels are ships and vessels of the United States and
not of the several States in any international sense, and
there are no authorities, whether judieial or such as treat of
the law of nations, which support any difterent view, as the
word state when used in the treatises upon the law of nations

means the nation and not any subdivision of it, as is some-
times supposed. .

American ships offending against our law may be seized

by thfl executive authority upon the high seas, but a seizure
(?f s.hlPS or vessels of one nation cannot be made within the
Jurisdiction of another for the infringement of its own reve-
lue or navigation laws, as the act of seizure is a violation

oftl.]e territorial authority of the nation within whose juris-
diction the seizure is made.t

‘By the record it appears that the plaintiff, who is the
bresent defendant, is the sheriff of the county where the

A —

* White’s Bank » Smith, 7 i
; th, 7 Wall 655 ; i !
Law Reporter, 29, ) ace, 655; Brig Martha Washington, 25
T The Plora, 11 Wheaton, 42; The Apollon, 9 Id.

‘J‘“'Omey—(}eneral, J8E. 371; 4 Opinions of the
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suit was instituted, and that the first five defendants are the
assignees in bankruptey, either of William L. Gibbs and
William Jenny, or of Edmund Allen, all of Fairhaven,
county of Bristol, and State of Massachusetts, having been
duly appointed as such by the court of insolvency for that
county, and: that the other two defendants are their sureties
in a bond for the undivided half of the ship Arctie, which
they gave to release the ship from an attachment served by
the plaintiff in the suit betore the court. Gibbs & Jenny
owned three-eighths of the ship, aud Allen owned one-eighth
of the same, and it also appears that the two defendants first
named, on the seventh of February, 1861, petitioned the
court of insolvency of the county, representing that they
owed debts which they were unable to pay in full, aud
prayed that a warrant might be issued for taking possession
of their joint and separate estate, and that such further pro-
ceedings might be had as the law in such cases prescribes;
and it further appears that such a warrant was issued on the
same day, and that oun the twenticth of the same month the
messenger made return that he had taken possession of all
the estate of the insolvent debtors, except such as is exempt
by law from attachment, and of all deeds, books of accouut,
and papers which had come to his knowledge, and ‘tlmt he
had given the required notice. Three of the d(j*fend‘d“ts
were duly appointed assignees of the estate of the 1lusolvenlt
debtors, and on the twelfth of the same month the judge Ofl
the court, by an instrument in due form, conveyed a”.t
assigned to the said assignees all the individual and partnef—
ship estate, real and personal, of the said insolvent deb;oxs;
including all the property of which they were possesset ,t;l
in which they were interested, except such as \‘vns exem}t o
from attachment, and all their deeds, books of ﬂCC()l]ll]t’~?,i)
papers, which of course included the title-papers to the s [}d
On the fourteenth of the same month, Allen also '1;)1"9‘?01(1'0;.
a petition to the same court, of like import, and whicl e
tained a similar prayer, and seven days later t 1

the warrant, and on the twenty-fifth of the same nlu')lt iy
messenger made his return to the same effect as tha

he court 188
[]] []lt‘.




Dee. 1872.] Craro v. KELLY. 635

Restatement of the case by Clifford, J.

to the other warrant. All these proceedings appear to be
correct, and the judge of the court having appointed as
assignees the person first named in the other warrant and
the other two persons named as principals in the bond given
for value, on the sixth of March in the same year conveyed
and assigned to them all the real and personal estate of the
insolvent debtor by an instrument in the same form as in
the other case, and which contains the same description of
the property conveyed and assigned. Throughout these
proceedings the ship was in the Pacific Ocean, or on her
homeward voyage to the port of New York, where she
arrived in safety on the thirtieth of April, laden with a
cargo of guano. Debts were owed by the insolvent debtors
to parties in New York, and on the twenty-fourth of April,
before the vessel arrived at her wharf, Edward M. Robinson
commenced a suit against the three insolvent debtors to re-
cover a sum exceeding six thousand dollars, and a judge of
the court, upon his application, issued a process of attach-
ment, directed to the sheriff, commanding him to attach all
the property of the defendants in that action, or so much
the'reof as would be suflicient to satisfy the demand in the
action; and it appears that on the thirtieth of the same
n?onth he did, by virtae of that process, attach one undi-
vided half part of the said ship as the property of the de-
f?(l)]fm]vts nm‘l}ec'l ‘fls such in the proces',s. Seasonable a_pplica—
I was aceordingly made to the judge by the said five
H?S‘g“ees,‘clz{iming to be the owners of the said one undi-
;:fli?dizlfb;fﬂt]l;elzl\lspégﬁl:ltyinég ‘that she m‘ight be valued as
e o, 12 tﬁlte. Hearing was .hnd and
Pt)illiedhﬁazsl?:tiflntE}:cT t?xpphc'iltm“,"m']d o et
. 2 @ ¢ sald undivided h.u]t of the ship,
iy g;a;jlizeszngl\tilhitlllle.otliler two de.fendants in t.his
e e ch ‘1s the foundation of the action
g vefore the court was rendered.  Ref-

rence g 1
need only be made to a single allegation in the dec-

lavati hich 1
ration, which is that the said claimants
“ther of them, a

0Wners or oW

: were not, nor was
t the time the attachment was nmade, the
ner of the said one undivided half of the ship,
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as that is sufficient to show the nature of the controversy.
Service was made, and the defendants appeared and alleged
in their answer that the five assignees were the absolute
owners of the same at that time, and that they continued to
be such until the vessel was released in the mauner stated
in the declaration. Evidence was introduced by both par-
ties, and the court directed a verdict for the plaintiff, subject
to the opinion of the court at general term; and the cause
came to hearing at general term, when the plaintiff moved
that judgment be eutered on the verdict, but the court de-
nied the motion and dismissed the complaint. Pursuant to
the regular practice the court, in general term, prepared
and entered in the record their conclusions of law, and a
statement of the facts on which those conclusions arose.
They determined as matter of law that the assignees named
as defendants were, at the time the attachment was made,
the owners of the property attached, and that they were en-
titled to claim and take the same from the plaintiff as the
attaching officer. Their conclusions, it appears, were based
chiefly upon the facts set forth in the agreed stute%nen.t,
which need not be further referred to, as the facts wh1'c‘h 1t
contains have already been sufficiently 1'eproduced. lhey
also find to the effect that one of the assignees, in l)elmlfotl
all, left the place of his residence on the second of May, and
arrived in New York on the following day, for the purpoi
of taking possession of the ship, but was unable to do s0, ‘:
he found she was in the possession of the shel‘lf.f, 1t app'ea](
ing that the plaintiff in the attachment suit', havmgl‘:etcelz:t
early information that the ship was coming 1o t"it p‘en,
took measures to have the attachment process serve: vL\tllc
before she came to her wharf. Appeal was takelll elz L
plaintiff in this suit to the Court of Appeals,{“’]’d s nde-
judgment rendered in general term was reverse ﬂil u:;]d e
ment rendered for the plaintiff upon ‘fh(’: verdict 10 &
the jury in the court of original jurisdiction.

esented for decision : (1)

inci stions are pr . y
Two principal question p Lo the question by
(=

Whether the property in the ship, testi
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the laws of the State where the insolvency proceedings took
place, passed to the assignees by virtue of the assignments
executed by the court having jurisdiction of the subject-
matter; or (2) Whether the attaching creditor is entitled to
hold it by virtue of his attachment made long subsequent to
the execution and delivery of those instruments.

Property may be attached on mesne process in that State,
and if it be true that the property in the ship, testing the
question by the laws of that State, did not pass to the as-
signees of the insolvent debtors by virtue of the instruments
of assignment, further examination of the case is unneces-
sary, as it must plainly follow that there is no error in the
record, and that the judgment should be affirmed.

“Full faith and eredit,” the Constitution ordains, “shall be
given in each State . . . to the judicial proceediugs of every
other State; and that Congress may, by general laws, pre-
seribe the manner in which . . . such proceedings shall be

| proved, and the effect thereof.” Coungress accordingly en-
acted that ¢ judicial proceedings . . . shall have such faith
&lnd credit given to them in every court within the United
| Sates as they have, by law or usage, in the courts from
| “hence” they shall be taken.*
’ Discussion of those provisions is unnecessary at this
“ “mf}, as their true intent and meaning have been fully ex-
Plained by the decisions of this court.
court in Mills v, Duy
; g what faith and
‘ so‘thatit only
] eﬁect of a jud
Judgment is ¢
| 1tis O!llml
States.t

Congress, say the
yee,t have declared the effect by declar-
credit shall be given to the proceeding,
remains, in every case, to inquire what is the
grent in the State where it is rendered. If a
onclusive in the State where it was pronouwnced,
ly conclusive everywhere in the courts of the United

Suet i

duch an i

of the ol assignment, as a general rule, passes the whole
OLEHe Bronarie ~F .

| ° Property of the insolvent debtor, except what is ex-

} empt, . 5 9
1 ,.,_},_eflr from attachment ; or, 1n other words, the rights of

* 181, at Large, 122.

1 7 Cranch, 484.

;Chl'ix‘lm;g ke :
0y 15 0. Bussell, 5 Wallace, 802; Bissell Briggs, 9 Massachusetts,

i 2 Story on the Constitution, 3d ed. 13183,
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the assignee are as comprehensive as that of an attaching
creditor in jurisdictions where the creditor may attach, if
need be, the whole property of the debtor, except what is
exempted by statute, to respond to the judgment, giving
the assignee, like a creditor, the power to reach the prop-
erty of the debtor, in cases of fraud, even greater than the
debtor possessed before the decree of insolvency was passed.*
Assignees in insolvency under the comprehensive rule by
which the assignee is vested with all the rights of property
belonging to the bankrupt, acquire the same right as credi-
tors to avoid any transactions of the insolvent debtor which
were intended to enable a third party to hold his property
in trust for his own benefit. In reference to such a casell
has been well said that there is a broad distinction between
a bill by a bankrupt, the author of the fraud, and one by the
assignee, who seeks to recover the property for the ben(fﬁf
of the very interest sought to be defrauded, as public policy
in the first case forbids the court to lend its aid to a planin-
tended to deprive creditors of their just rights, but to grant
relief in the second case, is to act in accordance “v.lth i
rights of creditors for the purpose of defeating the frz‘uu]lr
lent design.t In cases unaffected with frand the assignee
stands in the situation of the insolvent debtor, and snc@e‘eﬂr‘
to all his property and rights of property, whether le-“mi, Of
equitable, and the rule is supported by the highest {Lllt'l()plf}‘
that the assignment passes all his property, whethel‘_mt”“:
tioned or not in the schedule to the assiglleP;_ and it “'l““
held, in Gray v. Bennett,} that any one who ﬂﬁlrms‘ thntg-;
particular thing does not pass by force of the statuce mus
bring himself within its exceptions or show. cone 7
aliunde that it was the design of the malcers (')f the‘lu\\ th
the thing specitied should not pass to the assignee. I

Where the rule of the State courts is that all the prope!

oll . Bell, 10 1d. 362
Allen, 374

e
Jusively

* Hill ». Smith, 12 Meeson & Welsby, 618; Russ "
+ Carr v. Hilton, 1 Curtis, 233; Bingham ». Jordan,
1 8 Metcalf, 525. .. 189; Rab-
4 Fiske v. I:Iunt, 2 Story, 584 ; Cooper v. Henderson, 6 Binney;

son on Bankruptey, 336.
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of the insolvent passes to the assignee, this court has de-
cided, the opinion having been given by the late Chief' Jus-
tice Taney, that any such imperfection in the schedule ean-
not have any influence, as this court will adopt the same
rule as the State court.*

Had the ship been in the home port it is not denied that
the insolvents could have conveyed it for a valuable consid-
eration before the decree in insolvency was passed, nor that
personal property under those circumstances, if it had been
previously conveyed in fraud of the Bankrupt Aect, would
have passed to the assignees by virtue of the assignment
executed to them by the judge of the court of insolvency.
Doubt cannot be entertained upon that subject, and it is
equally clear by all the authorities that ships at sea and
goods to arrive pass to a purchaser for value, if the purchase
is made in good faith, just as effectually as if the ship was
moored at her wharf and the goods were deposited in a
warehouse. Owners of ships, says Mr. Parsons, ought to
be able to sell their ships though at sea and employed in
making voyages, and the rule which he lays down is in sub-
stance and eftect that a bond fide sale, on consideration, with
whatever transfer of papers and of registry can be made, is
valid if possession be taken by the purchaser as soon as is
practicable by reasonable endeavor, however long it may be
before such possession is or can be taken; that such a sale
does not merely give an inchoate right to be completed by
Possession, as the whole property in the ship passes to the
purchaser, and the sale opergtes as a complete transfer
thel'éof, vesting the property in the purchaser, liable only to
b‘e divested by his laches in taking possession. Such a pur-
chase, he insists, is valid; and he adds, as a second proposi-
tion, that the purchaser is not bouud to 2o or send to a dis-
tant port to take possession, but may sately wait the arrival
of the vessel in her home port.t Sales of ships at sea and
goods to arrive have been upheld by the courts of that State

* Bank ». Horn, 17 Howard, 160; Robson on Bankruptey, 542,
T Parsons on Shipping, 83; Hilliard on Bankruptey, 107,
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from the earliest period of her judicial history, as appears
by an unbroken series of decisions commencing early in the
present century.* Delivery in such a case being impossible,
it is not required, and it is upon that ground that the title
of the purchaser is held to be valid unless he is guilty of
laches in taking possession of the ship when she returns.
His title is not protected upon the ground that the ship isa
ship of the State, but solely upon the ground that a de:
livery being impossible it is not required. When a ship is
abroad, says Abbott, in his valuable work on shipping,t &
perfect transfer of the ship may, at the common law, be
made by assignment of the bill of sale, and delivery of that
and the other documents relating to the ship, just as the de-
livery of the key of a warehouse to the buyer of goods con-
tained therein is held to change the property of the goods,
the delivery in such a case being not merely a symbo‘], but
the mode of enabling the buyer to take actual possession as
soon as circumstances will permit. Exactly the same rule
is adopted by Mr. Chitty in his work on contracts, and he
refers to several American decisions for its support. Sym-
bolical delivery, says Chancellor Kent,§ will in many cases
be sufficient and equivalent, in its legal effect, to actual de-
livery ; and he puts the case of the sale of a ship and gof)dT
at sea as examples where the delivery must be S)jr]ll)()]l?ﬂ
by the delivery ot the documentary proofs of the ht]e.- bl};
peradded to the preceding authorities is another “.’11301],11
would seem, ought to be regarded as decisive, as it 1521 tllf?
unanimous opinion of this court, which was do.hvel'e ‘}5'
the late Clief Justice Taney.| A ship at sea, said he, m&y

i Ll Py Put-
41 B . Stubbs, 6 1d. 422;
* Bank v. Stacey, 4 Massachusetts, 661 ; Bank ». Stu ﬁadlﬂm  Tucker,

nam v. Dutch, 8 Id. 287; Tucker ». Buffington, 15 1d.477; PR
1 Pickering, 389; Gardner ». Howland, 2 Iq. 599; Joy U‘If' {300' Winsor
Pratt v. Parkman, 24 Id. 42; Turner v. Coolidge, 2 Metfca‘);ll \t;-‘hecler v
v. McLellan, 2 Story, 492; Brinley v. Spring, 7 Greenleaf, 241;
Sumner, 4 Mason, 183. saon i1,
+ Seventh edition, 81. Tent;f;"‘”l‘;en’jﬂmm i
4 2 Commentaries (11th ed.), 501; Story on Sales, ¢ 3143
Sales, 516.
|l Gibson ». Stevens, 8 Howard, 399.
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be transferred to a purchaser by the delivery of a bill of sale.
Soalso as to the eargo, by the indorsement and delivery of
the bill of lading. It is hardly necessary, said that great
magistrate, to refer to adjudged cases to prove a doctrine so
familiar in the courts, but he did refer to twelve in number,
every otie of which supports the proposition. Nor was the
question a new one to the court at that time, as the point
had been ruled by the unanimous concurrence of the court
more than twenty years before that decision, in a case where
the opinion was delivered by Mr. Justice Story.* Ile said
that cases avise, even of an absolute sale of personal prop-
erty, where the want of possession is not presumptive of
fraud, if possession cannot, from the circumstances of the
property, be within the power of the parties; and he puts as
a familiar example of the doctrine the sale of a ship or goods
at sea, where, as the learned judge said, possession is dis-
pensed with upon the plain ground of its impossibility, and he
adds that it is sufficient if the vendee takes possession of
the property within a reasonable time after its return home.
Further argument to show that the one undivided half of
the ship, which belonged to the insolvents, passed to the as-
signees by the laws of the State, is certainly unnecessary, as
it1s believed no different rule prevails anywhere, either in

England or in the United States.
_ By the insolvent law of the State it is provided that the
Judge shall, by an instrument under his hand, assign and
convey to the assignee all the estate, real and personal, of
the debt'or, except such as is by law exempt from attach-
E:{‘?t\(\:}:lalllhisddeeds, books, anfl papers relating thereto;
GXecute:] : f)ﬂ 47 fmbted that the mstrnmeyt requu:ed to be
o ﬂ)i l{;J}l(ng pursuant to the?t section was .mtended
e m(l‘l](?( tdto c‘onvey al‘ld assign to the assignee all
dha pl‘opgsitil(m‘n‘] pelg(?nal, of every name and nature, 'and
s = ﬁ)akeq it1sﬂcon rmed by the fact that the seventieth
g e duty of the debtor, at the request of

the ags;
assignee, to do what may be necessary and useful to
em——

* Conard ». Insurance Co., 1 Peters, 449,

YOL. XVI. 41
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enable the assignee to demand, recover, and receive all the
estate and effects so assigned, especially any part thereof
which is without the State.*

Tested by these considerations, it is quite clear that the
effect of the assignment, when duly executed by the court
of insolvency, as there regarded, was to vest in the assignees
the one undivided half of the ship which previously be-
longed to the insolvent debtors, and the settled law of this
court is that in such a case every other court iv the United
States, whether State or Federal, in which such a proceed-
ing comes under revision, is bound to give it the same effect
it would receive in the courts of that State.t

Attempt is made to show that the rule laid down in Green
v. Van Buslirk, is not applicable to the case before the court,
as the ship was upon the high seas, and the suggestion 18
that the insolveut laws of a State do not have any 'extm-
territorial operation, but the Constitution is operative i the
State where the plaintiff resides, as well as in the ‘bm.te
which is the domicile of the defendants; and the act of Con-
gress passed in pursuance of the Constitution, provides thlett
such judicial proceedings shall have such faith f“]d ?l’e*llt
given to them in every other court within the Unllted bEat@S
as they have, by law or usage, in the courts of the State
from whence they shall be taken.

Evidently the Court of Appeals did not give the l
ings in question the same effect as they have by law 'a“i
usage in the courts of the State where the statute asmgl‘:
ment was executed by the judge of the court of insolvency,
and for that reason the judgment should be reversed.

procoed-

Mr. Justice BRADLEY, with whom concurred Mr. Jus
tice FIELD, dissenting. .

I dissent from the judgment of the 'C'Ol“'t _’“_4 ovable

ACCOl‘dillg to my view, whilst the (]iSp()Slthll of 11115' I]lil s

property by the owner is respected by the Jaws of all ¥ v
e

o

this case.

* @eneral Statutes, 586, 590.

. d. 810.
+ Green v. Van Buskirk, 7 Wallace, 145; 8.0, 51
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everywhere, the laws of any particular State and transfers
by operation of law, have no extra-territorial force which
other States will concede, except by comity. This comity is
never exercised to the prejudice of the citizens of the State
which accords it. In the case now decided the force and
effect of the judicial assignment would have been regarded
as conclusive in Massachusetts had the ship, the subject of
it, returned there and become subjected to its local jurisdic-
tion. But whether conclusive in other countries, to which
the ship might have gone, would have depended entirely on
the exercise of comity by the governments and courts of
those countries; and the reason would be that the property
was on the high seas, and not within the jurisdiction of
Massachusetts, when the effect of its local laws were called
into exercise by the judicial assignment. I do not deny that
if the property had been within Massachusetts jurisdiction
when the assignment passed, the property would have been
ipso facto transferred to the assignee by the laws of Massa-
chusetts proprio vigore, and being actually transferred and
vested, would have heen respected the world over. But
that was not this case,

Lthink the case comes clearly within the operation of the
tl?ree fundamental rules or axioms laid down by Huber in
h.ls Pmolectiones, which constitute the groundwork of Jus-
tice Story’s Treatise on the Conflict of Laws. ¢ The first is,
'f.haF the laws of every empire have force only within the
limits of its own government, and bind all who are subjects
thereof, but not beyond those limits. The second is, that
il persons who are found within the limits of a government,
Whether their residence is permanent or temporary, are to
be deemed subjects thereof. The third is, that the rulers of
erery empire, from comity, admit that the laws of every
People, in force within its own limits, ought to have the same
g’l"i;%@;vtery?vl’lere, so far as they do not p\:ejud%ce the powers

ghts of other governments or of their citizens.”
Iu}*ﬂlll;l‘\;:;ellbt infmany partic.ulars the vessels, especi.nlly t_he
s the; ' fa Qe COu‘(l.tl‘y will be regarded as carrying with
Jurisdiction of that country, I cannot concede that
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this fiction (for it is only a fictio juris) can be extended to
such a case as this. When it does apply it applies wherever
the ship may be, whether on the high seas or within the
limits of a foreign country. It would apply to a ship in
New York harbor as well as to a ship on the high seas. But
whether that rule can be applied at all, as between the dif-
ferent States of the Union, to vessels belonging to citizens
of the United States, which are properly vessels of the United
States, and not of particular States, need not be decided in
this case.

St. Josepr TownsHIP ». ROGERS.

A statute of Illinois, by a twelfth section, authorized any township along
the route of a railroad named, to subscribe to its stock ; _
But enacted by a thirteenth, that no subscription should be made until no:
tice had been given to the legal voters, to meet for the purpose of voting
on the matter. ¢ Provided”’ that where elections had been already held
“and a majority of the legal voters of any township’’ were in favor of &
subscription, no further election should be necessary to be he}d.l b
A fourteenth section enacted that ¢ if it shall appear that ¢ majority of ml
the legal voters of such townships voting at such election, shall have 'vot(n)
¢For Subscription,’ it shall be the duty of the supervisor to subseribe b
the capital stock, &c., the amount so voted to be subsecribed, and to re
ceive from the company the proper certificates therefor.” e
A fifteenth section enacted that it should be ¢ the duty of the clerk ‘ol ﬂfll)
township in which a vote should be given in favor of subsgrlfll‘l'l.f‘j
within ten days thereafter, to transmit to the county cletle ok
spective counties a transcript of the vote given and the amount e
seribed, and the rate of interest to be paid. Provided, that “’h]‘”“ i
tions may have been held as aforesaid, it shall be the duty ot ‘f ’1'<(‘ e
clerks to file with the county clerks, &c., within ten days after l’lu-m- -”f
ing of said bonds certificates of the votes of their to‘wns, the u.m;h i
stock voted to be subscribed, the amount of bonds issued, and the
of interest payable thereon.”” g N he
Of a minoritypofythe legal voters of St. Joseph Townsl_llp_"“““?je;?rzlim.
act was passed, at an election called and held, & majorl.ty.vo) lact for the
of subscription, and the supervisor and clerk professing i{ e
township, issued bonds to the amount voted; but no recor.t ;:\_‘ril:t- e
was ever kept of the election, nor was any record or LA
transmitted to the county clerk.
After this an act was passed reciting that ¢ towns

g0 sub-

4 along the line

hip officer
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