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ant. Specht excepted to the withdrawal of the evidence as
to the parol agreement. The plaintiffs then proved that,
after the maturity of the note, Specht, with a full knowledge
of the defective demand and notice, promised to pay the
note. No objection was made to the admission of this tes-
timony, nor to the charge of the court upon the subject.
The jury found for the plaintiffs and judgment was rendered
accordingly.

The error complained of is, that the court withdrew from
the jury the evidence touching the parol agreement as to
the place of payment made contemporaneously with the
drawing and execution of the note. The plaintiff in crror
insists that, being a surety, it altered and discharged his
contract.

The evidence was improperly admitted and was properly
withdrawn, The agreement was a nullity and could not in
any wise affect the rights of either of the parties. “Itisa
firmly settled principle that parol evidence of an oral agree-
ment alleged to have been made at the time of the drawing,
making, or indorsing of a Dbill or note, cannot be permitted
to vary, qualify, or contradict, to add to or subtract from
the absolute terms of the written contract.””* An agree
ment between the creditor and principal must, to exonerate
the surety, be one ¢ binding in law upon the parties.”y

JUDGMENT AFFIRMED.

‘Warer CoMPANY . WARE.

Where an incorporated company undertook to lay water-pipes in'a cit

agreeing that it would ¢ protect all persons against damages by.;‘leﬂﬂ:)‘;

of excavations made by them in laying pipes, and Zo be 1-133]7()718: e‘fm
. i3 €

all damages which may occur by reason of the neglect of their employe

* Parsons on Notes and Bills, 501.
+ McLemore v. Powell, 12 ‘Wheaton, 554.
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the premises ;' held, on the company’s having let the work out to a sub-
contractor, through the negligence of whose servants injury accrued to
a person passing over the street, that the company could be properly
sued for damages.

Exrox to the Circuit Court for Minnesota ; the case being
thus:

The city of St. Paul, desiring to have water-pipes laid
along the streets of the city, passed an ordinance authoriz-
ng the St. Paul Water Company, an incorporated company,
80 to lay them, But as it was necessary that large excava-
tions of the earth should be made along the streets, and
considerable blasting of rock below, the ordinance in one
of its sections, the 6th, thus provided :

“The said water company expressly agrees to protect all per-
S0ns against damages by reason of excavations made by them
in the said city, in laying pipes, and to keep the said excava-
tions properly guarded by day and night, and to become respon-
sible for all damages which may occur by reason of the neglect of
their employés in the premises, and that the streets and highways

in said city shall not be unnecessarily obstructed or incumbered
n laying said pipes.”

The water company accepted the ordinance. It did not,
however, do any work itself or by its own servants, but
made a contract in writing with one Gilfillan to do the
work for them, Under this contract, Gilfillan himself super-
Wtending the work every day, certain excavations, drillings,
angd l,liflstillgs were made in different streets of the city.

While these operations were going on in one of the
streets, a certain Ware, driving his horse and wagon in it,
was much injm‘ed, owing to his horse taking fright at a
steam-drill in the street, put there to drill the rocks that it
W and suddenly and without notice

a3 necessary to remove,
S . Y . N
et In motion. He accordingly sued the company for dam-

ages,

His witnesses having
the accident was £
Lot “ nroper]

given evidence tending to show that
Owlng to the fact that the excavations were
¥ guarded” and that the highways were “ unnec-
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essarily obstructed and incumbered,” disclosed in cross-exam-
ination the fact above mentioned, to wit, that the company
did not do any work itself or by its servants, but that it had
farmed out its engagement to lay the pipes, and that all
that had happened, had happened while the contractor was
thus in the discharge of his contract.

Thereupon (the plaintiff resting) the defendant asked the
court

“To direct the jury to return a verdict for the defendant,
without requiring the defendant to enter upon a defence, upon
the ground that the negligence, if any, found as the cause of
injury to plaintiff, was the negligence of the servants and em-
ployés of said contractor, and not of the defendant or any of its
servants and employés.”

This motion the court denied, saying:

“The action is brought upon the principle which is settled, at
least in the Federal courts, that when a person (company oOr
corporation included) is engaged in a work, in the ord%na'ry
doing of which a nuisance necessarily occurs, the person is lia-
ble for any injury that may result to third parties from care-
lessness or negligence, though the work may be done b_?' a con-
tractor, and although the plaintiff might have sustained a‘n
action against the city of St. Paul, it is his right to seel his
remedy against the party who created the nuisance.”

The defendant then gave evidence to show that' the plalg'
tiff had been driving carelessly, and, the case being rested,
asked the court to charge—

«“1, That under the evidence in the case they must find 2
verdict for the defendant. -

“2. That if the injury complained of was caused solely b.
negligence or misconduet in the manner of doing th‘e \VOI‘p[ed
the employés of the contractor, then the defendant is entl
to a verdict.”

y the
k of

e defend-

The court refused to give either charge, and th i
: e

ant excepted. Verdict and judgment having been glwre
the plaintiff, $2200, the defendant brought the case here:
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Mr.W. H. Peckham, for the plaintiff in error :

The court below proceeded upon the theory either th.at
under the contract between the water company and its
contractor, the persons employed by the contractor to do
the work, were the servants of the company, and that th'e
company was therefore liable for their misconduct or 'negh-
gence; or that having caused the work to be done, it was
liable for such misconduct or negligence, though the rela-
tion of master and servants did not exist between it and the
persons doing the work.

But the legal relation of master and servants did not
exist between the water company and the persons in charge
of the machinery and doing the work. They were in the
employ of the contractor. He was exercising an independ-
eut employment, and was their superior.* A party is not
liable for the misconduct or negligent acts of the employés
of one to whom he lets a job of work to be done by contract.

This is settled by the New York case of Blake v. Ferris, v
and by other cases.}

Mr. M. Lamprey, contra :

The case of Storrs v, The City of Ulica§ is in point, and the
reasoning of the court seems particularly applicable to this
case. Blake v. Ferris, cited on the other side, is reviewed,
and the doctrine that the city is

not liable for injuries
caused by neg

i ligence in the improvement of streets, because
1t has employed a contractor to do the work, is distinctly
overruled,

‘But we need not enter on any discussion whatever of
that formerly vexed question. Such a discussion is wholly
Unnecessary, and in view of other grounds on which the

YT-, 50“3,1}1 v. Hooper, 11 Allen, 419; Pack ». The Mayor, &ec., 8 New
ork, 222; Kelly v. The Mayor, &e., 11 Ib. 432; Painter v. Pittsburgh, 46
Pennsylvaniy, State, 213,

t 5 New York, 48.
Fireeet ;

e I Hilliard », Richardson, 8 Gray, 849; Callahan v, Burlington Railroad
Obpany, 23 Towa, 562 ; Chicago Ci

ty ». Robbi 8
3 17 New Yeikiate) Y v. hobbins, 2 Black., 418
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court below doubtless rested its views—grounds alike ob-
vious and impregnable—such a discussion might be called
irrelative.

The effect of section six of the ordinance, which is both
an agreement with the public and a law, is to make the
water company liable, when injury results from negligence
of an employé, whether such employé is a contractor or
workman, The company agrees to protect all persons
against damages by means of excavations; to keep the ex-
cavations properly guarded; to become responsible for all
damages; and not to unnecessarily obstruct the streets. ?t
cannot rid itself from the primary liability imposed by tl}ls
ordinance, by letting the work to a contractor. The la-
bility exists, no matter how the work is doune. The con-
tractor is an employé of the company within the meaning
of this section,

Reply : 1. The ordinance was intended solely for t'he 1n-
demnity of the city, and one not a party to it can derive no
rights under it. ;

2. The water company, under the ordinm]ce,l did not
agree to become responsible for the misconduct of the =
sons doing the work, but only for damages « by reason oj ex(i
cavations,” and ¢ lo keep such excavations properly ¢ ““_""led’ A
to become responsible for all damages which ml'ght‘?(’f"“t
“by reason of the neglect of their employés in the premises ; t iﬂ
is, by reason of the neglect of its employés to keep 1ts ex@-
vations properly guarded. The object of the provision “'ta:
to bind the company to do, in respect to the public _Stlle?.] ’
what, as between the city and the public, would l.)e prlgmll)g-
the duty of the city to do. The only change i e-h, i
tween the city and the company was to give to th? Cliv’hr
contract right to hold the company for any damages I?l n;)ia-
be compelled to pay, by reason of the existence of the
vations in the street.

Qe » Hey
Mr. Justice CLIFFORD delivered the opinion of the ccl):iln—
Injuries of a physical nature were received by the p
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tiff through an obstruction in one of the public streets of
the city of St. Paul, occasioned, as he alleges, by an em-
ployé of the corporation defendants, for whose acts they are
respousible, and he instituted the present suit to recover
compensation for those injuries. Service was made, and the
defendants appeared, and the parties went to trial, and the
verdiet and judgment were for the plaintiff; and the defend-
ants excepted and sued out this writ of error.

Evidence was introduced by the plaintiff tending to show
tbat where the accident occurred was a public street of the
cty; that the defendants entered into an engagement with
.the authorities of the city to make the necessary excavations
in the streets, and to lay therein suitable pipes and complete
the work as stipulated in a certain contract, to introduce a
supply of water into the city for the use of the inhabitants,
a.“d that theip employé or contractor was at work at the
fime making the excavations and laying the pipes; that the
eXcavations in the street where the plaintiff was injured ex-
tell(%ed from the intersection of Eighth Street to the inter-
section of Ninth Street, and that the excavation with the
gi"ﬁilkmﬁ‘lnts made- on the sides of the same by throwing
piln i:;;th, occupied the g'reatetr part of the width of the
ity gf suflf‘?g on ﬂ-le east side little more than a passage-
i gl cient W.ldﬂ'l for a one-horse carriage; that in
il aid%;:tcavatl?n .the workmen fou‘n‘d it necessary to
blasting, o us(;a?m‘s.;)g’mg the steam drili for dm_llmg, a.nd
B i L AT iR
g fWas three feet in dlame.ter and was ele-
B et aeet.élbove the sm‘f{xce. o.f ‘the ground, and
intatsection of hctil Sen.t to th.e plaintiff’ it st:ood near the
DAMGE g pasﬁgq. b treet Wlth. tl.le street in which the
01, wag I'i(]ill‘(r o ab, “_mt the plaintiff, with one other per-

g carriage drawn by one horse, and having

thrned £ T
~hedirom Ninth Street int :
o the str
ocentred, the pl street where the accident

e
‘as dnvmg alot
side of the stree
sudd

antiff; with the other person in the carriage,
1g down the narrow passageway, on the east

t, wh

en the persons in charge of i
: e of the engine
enly, and witho D b

ut giving any notice or warning of their
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intention, set the engine and drill in operation, causing a
loud noise which frightened the plaintiff’s horse and caused
him to shy and turn upoun the sidewalk, overturning the car-
riage and injured the plaintift.

Due care, it is alleged, was used by the plaintiff, as when
he left the intersecting street and passed into the street
where the accident occurred the engine and drill were not
in operation, nor was there any barricade or signal of any
kind to indicate that there was any danger, or that any spe-
cial precaution was necessary except what was suggested by
the embankment and the narrowness of the street; and the
evidence also tended to prove that neither the engine nor
the drill was seen by the plaintiff or by the person in the
carriage with him until the horse of the plaintiff was within
ten feet of the place where the engine and drill were sit}l-
ated, and that it was at that moment that they were put 1
operation by those in charge of the work, and that one of
the workmen ran into the street and threw up his arms ¢
if to stop the horse, which had the effect to malke him still
more unmanageable.

Having introduced evidence tending to prove the fore-
going facts the plaintiff rested, and the defendants'moved
the court to direct the jury to return a verdict in their favor
upon the ground that the negligence proved, if any, as_the
cause of the injury to the plaintiff was the negligence ot the
contractor in charge of the work, or his servants or ok
ployés, and not of the defendants, or their servants or em{
ployés, which motion the court then and there demf‘zd,_a"‘
remarked that “the action is brought upon the P"““Clplé’
which is well settled in the Federal courts, that w'here a per
son or corporation is engaged in a work in the ordinary d'Oll;llg
of which a nuisance necessarily ocecurs, the party 18 ‘hla‘lf
for any injury that may result to third parties from cale\t;;v
ness or negligence, even though the work may be dO“.L I
a contractor,” and it makes no difference even 1f‘t11e p”nﬁ;
in a case like the present, might sustain an action ablivm
the municipal corporation, as it is his right to seek his I

¢ is 1m-
edy against the party who created the nuisance or his 1
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mediate employés, to which ruling and decision the defend-
ants then and there excepted.

Testimony was then introduced by the defendants tending
to show that the injury mentioned in the declaration was not
caused by any neglect or misconduct of the persons in charge
of the work, but wholly by the reckless and negligent driv-
ing of the plaintiff, and the person with him in the carriage.

Prayers for instruetion to the jury were presented by the
defendants in substance and etfect as follows:

(1) That the court instruct the jury that upon the whole
evidence they must find their verdict for the defendants.

(2) That if the injury to the plaintiff was caused solely
by the negligence or misconduct of the employés of the con-
tractor in doing the work, then the defendants are not liable.

Both of those requests were refused, and the ralings of
the court in that behalf, together with the refusal of the
court at the close of the plaintiff’s case to direct a verdict
for the defendants, present the principal questions in the
case for the decision of the court. Other prayers for instruc-
tlon, involving the same principles, were also presented by
the defendants, which were also refused, and the rulings are
embraced in the exceptions,

(;nies and towns are usually required by statute to keep
the“‘_Stl‘eets and highways safe and convenient for travellers,
wnd if they neglect so to do, in a case where that duty is
::5‘2130;1 by law, and suffer the same to get out of repair
mroueheetlve}; ‘ilnd R et L traveller receives injury
‘leﬁnilenstuc ' e‘fec.t, e{the1' to h}s person or property, t_he
jured ért ?OIPSOMUOH is responsible in damages to the in-
action S‘raii:@t tl g a FEr s however, cannot maintain an
atid wax?t el l,e' corporation grounded solely on the defect
o i }ipdlr in the hghwny, but 'he must also allege
e ré :1 thz c;:rporatmn had notice of the defect or
Property Pair aud that he was injured, either in person or

state of ¢ I consequence of the unsafe and inconvenient

a dnty 0

ﬂ;le highway, as the duty to repair in such cases is
wed to the publie, and consequently if one person
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might sue for his proportion of the damages for the non-
performance of the duty, then every other member of the
community would have the same right of action, which
would be ruinous to the corporation, and for that reason it
was held at common law, that no action founded merely on
the neglect to repair would lie.*

Nor will an action lie in such a case at the present time;
but it is settled law, by the highest authority of the country
from which the common law is derived, that where it ap-
pears that the corporation is under a legal obligation to re-
pair the way in question, and that such obligation is a matter
of general and public councern, and also that the place in
question is out of repair and that the plaintiff has snstained
some peculiar damage in his person or property by means
of such defect or want of repair, that the corporation, lf tl}O
means of performing the duty to make the repairs are within
their control, is liable to compensate the injured party for
the injury which he suffered from their neglect.t Since the
decision in Mayor of Lyme- Regis v. Henley, the case last re-
ferred to, many decisions to the same effect have been made
by the State courts in this country approving that rule and
applying it in all similar controversies.}

Grant all that and still the defendants deny that the rule
established by those authorities farnishes any support to tl{e
rulings of the Circuit Court, as they, the defendants, were
mere contractors to make the excavations and lay the I:JIP_(’S"
and they insist that the persons responsible to the P]“““vmj”
if any, are the persons whom they employed to do.th_e Y\O,l.:
and who were in charge of it at the time the plaintiff \\l Al-l
injured, and they deny that they in any view of the case “““
be held answerable for the neglect and carelessness of lDﬂ'“-

* Weightman ». Washington, 1 Black, 52. S %
: 5 ! . The Mayor ®
+ Henly » The Mayor, &c., of Lyme, 5 Bingham, 91; The M4,

k:
togis v. HenlFs
g

Henly, 8 Barnewall & Adolphus, 77; Mayor, &e. of Lyme-t

2 Clark & Finnelly, 331. 3 et
+ Hutson ». New York, 5 Sandford, 304; Erie v. Schwi

vania State, 884 ; Storrs v. Utica, 17 Ne
Ithaca, 16 I1d. 159; Browning v. Springfield, 17
Mayor, 1 Selden, 369.

9 Pennsyl-
ngle, 22 Penns)
Trustees of

T, + rad .
pr Jqtis 10R 1o Lloyd o

Tllinois, 145;
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who had contracted with them to make the excavations and
lay the pipes, and who had charge of the engine and steam
diill, the operation of which frightened the horse of the
plaintiff.

Concede that proposition and it would follow that the
ralings in question are incorrect; but the evidence exhibited
in the record shows that the defendants agreed with the
municipal authorities to protect all persons against damages
by reason of the excavations made by them preparatory to
laging the pipes, and to keep the work properly gnarded by
day aud night, and to be responsible for all damages which
“may occur by reason of neglect of their employés in the
premises,” and that the streets should not be unnecessarily
obstructed or incumbered in doing the work. Such an
agreement would not acquit the municipality of an obliga-
tiou, otherwise attaching, to keep the streets safe and con-
_Ve.nient for travellers, but it may well be held that a party
mjured through a defect or want of repair in such a street,
f)ecztsioned by the neglect or carelessness of such a contractor
i doing the work, or of those for whose acts he is respon-
sible, may, at his election, sue the contractor for redress or
Pursue his remedy against the municipality, as it is clear
that the contractor, in case of a recovery against the latter,
would be answerable to the municipality as stipulated in his
ﬂf{l'ee.meut. Improvements of the kind, such as making ex-
l“)‘;fii]ol:ll;ldu&l Clay‘iug‘;‘ plpc% fmf gas or for sewers, are made
Col*pol-atiOELiS ig}lrgr)lom‘t‘mus, under 'cu'cu‘mstances‘where the

ediately responsible for the defect or want

of repair iu t1 : ) 7
fepair 1 the street, without any other party being an-

Swerable over to them. for any damages they may have to
Pay to a h:aveller who may be injured through such a defect
?;32:5 ;)lfldl'efai", as \\.'hel‘e they app‘oint their own superin-
e e work is d.()ne by their order and directions.
) eI cases arise where improvements are constructed by
;;llnt;a(?t,(ln‘s? m’wl}ich the muni.cipa]ity is not responsible at

» 8 where the improvement is of such a character that a
t‘;::lent man wo-uld not find it necessary to incumber or ob-
struct t_he street in any respect or for any purpose, as in that
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case it would be clear that the defect or want of repair which
occasioned the injury was solely the result of neglect and
carelessness on the part of the contractor, and not of any
culpable fault of the officers of the municipality. Con-
tractors with such a corporation for such a purpose may or
may not be responsible to a third party, in a case like the
present, according to the circumstances, but it is not neces-
sary to enter much into the discussion of that topic in this
case, as the evidence shows that the defendants agreed to
become responsible for all damages which may occur by
reason of neglect of their employés in the premises. Tested
by these considerations it is quite clear that the case must
be viewed just as it would be if the work had been doue by
the defendants, and not by the sub-contractors, or as if the
work had in all respects been done under the directions of
the defendants as the immediate contractors with the mu-
nicipal corporation.

Where the obstruction or defect caused or created in the
street is purely collateral to the work contracted to be done,
and is entirely the result of the wrongful acts of the' con-
tractor or his workmen, the rule is that the employer s not
liable ; but where the obstruction or defect which oceasioned
the injury results directly from the acts which the contractor
agreed and was authorized to do, the person who employs
the contractor and authorizes him to do those acts i equally
liable to the injured party.* Exactly the same view was ad-
vanced by this court when that case was brought here by

: . i i sai at if the
the first writ of error, in which the court said tlmt. it _tl
ary mode of doing

nuisance necessarily occurs in the ordin =
t if it is from

the work the occupant or owner is liable, bu -
the negligence of the contractor or his gervants, t.hen Ilt‘
should alone be responsible.t Common justice requires ; l“r
enforcement of that rule, as if the contractor does thé t-l']'linlz
which he is employed to do the employer is as I'Lfs‘l’"“°":d
for the thing as it he had done it himself, but 1f {che t‘hc
which is the subject of complaint is purely collateral to

* Robbins v. Chicago, 4 Wallace, 679. ‘
+ Chicago v. Robbins, 2 Black, 428. N
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matter contracted to be done, and arises indirectly i.n the
course of the performance of the work, the employer is not
liable, because he never authorized the work to be done.*
It would be monstrous, said Lord Campbell, if a party caus-
ing another to do a thing were exempted from liability 1.'0|'
the act merely because there was a contract between him
and the person immediately causing the act to be done,
whicl may be accepted as correct if applied in a case where
the work contracted to be done will necessarily, in its prog-
ress, render the street unsafe and inconvenient for publie
travel.t More than one party may be liable in such a case,
nor can one who employs another to make such an excava-
tion relieve himself from liability for such damages as those
volved in the case before the court by any stipulation with
his employé, as both the person who procured the nuisance
to be made and the immediate author of it are liable.?

Apply these rules to the case before the court, and it is
clear that they are sufficient to dispose of all the exceptions
and to show that there is no error in the record.

JUDGMENT AFFIRMED.

WaLsruy ». Basprrr.,

1. When on the undisputed parts of a case u verdict is clearly right, so that
If a new venire were awarded the same verdict would have to be given,
& court will not reverse becayse on some disputed points a charge may
have been technically inaccuryte.

2. A sale by a retail

country merchant then insolvent of his entire stock,
Slldd‘EIll‘,‘

118 4 sale ““not made in the usual and ordinary course’” of his
A%
business:

i and, therefore, primd facie evidence of fraud, within the 35th
section of the bankrupt, law,

Hurlstone & Norman, 497.

0.,2 Ellis & Blackburne, 770; Newton ». Ellis, b
Id; 1?4; Lowell ». Railroad, 23 Pickering, 31.

& + Btorrs v, Utiea, 17 Naw York, 108; Creed # Hartmann, 29 Id. 591 ; Same
ase, 8 Bosworth, 123; Congreve ». Smith, 18 New York, 79; Same v. Mor-
g“'{ 18 1d. M;' Shearman & Redfield on Negligence, 423 ; Mayor v. Furze,
8 Hill, 616; Milforq . Holbrook, 9 Allen, 21.
YOL. xvr.

* Hole v. Railway Co., 6
1 Ellis v. Gas' Cons, (s

87
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