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Statement of the case in the opinion.

Tuye Mary EVELINE.

1. Though a sailing vessel baving the wind is prima facie bound to adopt
such a course as will prevent collision with other sailing vessels not
having it, it is still the duty of these last in an emergency to make their
courses so0 as not to render it difficult for the vessel having the wind to
do her duty by rendering it doubtful what movement she should make,

2. This principle applied to a cese where a vessel having the wind, in
order to avoid a very strong tide (that in Hell Gate), was sailing s0
close to a shore wall that she could not safely have lessened the distance,
and where the position of the other vessels in regard to a third vessel
made it dangerous for the vessel having the wind to luff.

3. Under these circumstances the vessel having the wind Zeld justified in
having kept her course.

AppEAL from the Circuit Court for the Southern District
of New York.

On the afternoon of September 20th, 1868, the sloop Ethful
Allen and the schooner Mary Eveline came in collision while
pavigating the East River, near Blackwell’s Island. The
sloop was sunk and her cargo was lost. Her owners filed
their libel against the schooner and her owners, claiming a8
damages the value of the sloop and her cargo. The libel
was dismissed in the District Court, and the decree Was
affirmed in the Circuit Court. The libellants appealed to
this court.

Mr. R. H. Huntley, for the appellants ; Mr. F. A. Wileoz,
contra,

Mr. Justice TTUNT stated the case and delivered the
opinion of the court.

The Ethan Allen was going eastward through Ho}l Gate,
on her passage to some port in Connecticut. The wind \}'@
fresh and blowing from the southwest. She was rupuing
against a strong ebb-tide, and for the purpose of avoiding
the strength of the tide was running close under the eastert
shore of Blackwell’s Tsland. Her hull was within ?bont
seventy-five feet of the wall of the island, and her S?‘]S O(;]
her port side came within twenty or thirty feet of the island:
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The Eveline was sailing in the opposite direction, towards
New York, and was close in company with the schooner
Hawley, the latter being ahead. The two schooners were
beating up against the wind. On the last tack before the
collision the Eveline was so close to the Ilawley that when
the latter tacked the former was obliged to keep off so as to
go under the Hawley’s stern. By the time the Eveline got
well under way on the last tack the Hawley had crossed the
river, and made her next tack near the Blackwell shore, and
passed but a little way in front of the Allen. The Eveline
passed on under the Hawley’s stern, keeping off’ the wind
for that purpose. As she luffed to go about she ran directly
into the Allen, striking her on the starboard bow. The an-
swer admits that the Eveline took a direction to the leeward
and astern of the Hawley, and that she just cleared her stern.
It alleges, also, that the collision occurred through the sud-
den aud confused orders of the Allen, and especially in this:
_that she first kept off and then luffed, whereby it became
1mp.0ssible for the Eveline to avoid the collision. The primd
Jacie duty of avoiding the collision no doubt rested upon the
vessel having the advantage of the wind. She was bound
to adopt such course as would protect all the vessels, assum-
Ing that the other vessels would do their duty also. It was,
however, the duty of the other vessels so to make their
courses as not to render it embarrassing or difficult for the
SIOO_P to do her duty, or to make it doubtful what she should
do in the emergency, The schooners were bound to take
l'ea§()11able precautions on their part. The sloop, although
lla""‘“g the wind, was not a guarantor against collision.

The channel was some 650 to 750 feet in width. The
icfht(l)xoen\?;]gel? each 160 feet i‘n length, occupying one half
i IS]‘mle g}e chal?n.el. The Allen was close to Black-
b l;ut . her posmf)r{ there was not only the best for
£ ;f thelnht ertleby giving to the. s.chooners .nearly the
A stea‘ih?nne ,}Vlvas the best position on t%lell' account.
ety y OnT er course as near to 'the'lslanfi as she
ity ¥ pass.  The vessels had bfagn in sight for some

1d each well understood the position of the other.
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The answer alleges that the Allen should have avoided
the difficulty by lufling or keeping off. It does not, however,
specify which she should have done. Her hull was within
seventy-five feet of the island wall, and her sails within twenty
or thirty feet of the wall. This was, of itself, a hazardous
proximity. It would have been very uunsafe to have lessened
this distance. The evidence is that she was running as close
to the shore as it was safe for her to do. She could not,
therefore, have kept off. If she had luffed, she would have
brought herself out into the narrow channel, where the
ITawley and the Eveline were both beating across in front
of her, and the danger of a collision would have been much
greater than by adopting the course she did.

We are of the opinion that, under the circumstances, the
Allen did right in keeping her course, and that the fault was
with the Eveline rather than with the Allen, If the Eveline
had tacked when the Hawley did, she would have avoided
the collision. This would have brought her out of the way,
leaving the passage next to the island clear for the Allen.
Again, she should not have changed her course by keeping
away on the last tack, thus rendering necessary 2 Jarger
sweep to go about and bringing her nearer to the Allel.l,
when her course could not be changed. If she was at this
point in a position of embarrassment it was her own fault.
She saw it in advance, should have known it, and avoided
it, by keeping further to the leeward of the Hawley, or b)
making her tack at an earlier period. She cannot shift
upon another the consequence of an embarragsment pro-
duced by her own fault.

The captain of the Eveline did not expect the Allen to
luff into the channel. Ie testifies that he supposed she
would go to the Blackwell Island side, and that there was
plenty of room for her there. He acted upon this theory,
in which we think he was greatly in error, and the collision
was the result.

On the most of the points of the case there is, as i
in collision cases, a great conflict of evidence. Upon a care-
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ful review of the testimony, we think the error was with the
schooner Eveline, and that the libel should not have been
dismissed.

Drcres REVERSED and record remitted with instructions
to enter judgment for libellants, and for further proceedings

IN ACCORDANCE WITH THIS OPINION.

[See the preceding case.]

MarqQueze v. BroowM.

A case brought here as within the 25th section of the Judiciary Act dis-
missed ; neither the record nor the opinion of the Supreme Court,
which was in the records, showing any question before that court, ex-
cept one relating to the interruption of a ‘¢ prescription (statute of
limitations) set up as a defence, and the opinion showing that this ques-

tion was decided exclusively upon the principles of the jurisprudence of
the State,

ON motion to dismiss a writ of error to the Supreme Court
of the State of Louisiana.
- Marqueze & Co. brought this suit in the Fourth District
(Jou?t of the Parish of Orleans, in Louisiana, on the 19th of
f}P”I, 1866, against Bloom, Kahn, and Levi, trading as
Bloom, Rahu & Co. The petition was for the recovery of
noney alleged to be due to the plaintiffs, for certain mer-
Ch.andise sold to the defendants during the first six months
of 1861, amounting with interest, to $1045. The defend-
auts, except Levi, pleaded the prescription of three years.
tl;;:el Oléllvt:ltde(l the same l)l'eSCX‘iptif)ll, aver%'iug that at the
- tlle Sa}e_of the gO(.)ds al-)d smce,.uu‘nl thf commence-
B 1e ;sull', he re‘suled in the .01ty of New ’Orleans.
Levli —{l](b)ll ict 9(>u1-t gave judgment against all the defendants.
“oneappealed to the Supreme Court, and the judgment
ﬂsrto him was reversed, F
The opinion of the Supreme Court was in the record, and

it '
appeared that the only question before that court related

~
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