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Statement of the case.

Cor1ELD v. McCLELLAND.

1. A bill to compel a conveyance from a person to whom the probate judge
of Arapahoe County, Colorado Territory (in which county is situated
Denver), had conveyed a lot in pursuance of the acts of Congress of
May 23d, 1844, and May 28th, 1864, for the relief of the city of Denver,
and of the act of Colorado Territory of March 11th, 1864, dismissed :

Ist. Because the defendant was in possession of the lot in question at the
time of the passage of the act for the relief of the city of Denver, and
at the time of the entry of the lands made by the probate judge, by
means of which he became and was the party by law entitled to' the
deed from the probate judge; and,

2d. Because the appellant, by omitting to sign and deliver the statement
required by section four of the Territorial statute, became barred of the
right to the Jands, both in Jaw and equity.

2. Notices required by statute presumed to have been given by a probate
judge, he having made a conveyance of land which could have been
properly made only after such notices given.

Appear from the Supreme Court for the Territory of
- Colorado; the case being thus:

The city of Denver, which is in the county of Arapahoe,
Color.ado Territory, was originally laid out by a company or
association of persons, on the public domain of the United
States, before the same had been surveyed and became sub-
Jeet to entry,  And the company was aided by the privileges

of pre-emption, at the minimum price, being secured to set-
tlers and occupants of lots by the general enactment of May
23d, 1844,* < for the relief of the citizens of the towns upon
the lands of the United States under certain circumstances,”
and by a special enactment ¢ for the relief of the citizens of
l?enver,” of the 28th of May, 1864,1 whereby the probate
Judge of the county was constituted a trustee to enter the
la.n(.l selected for the site of the town, when the same became
subject to entry, and to pass the legal title to the settlers
znd vccupants of lots, under rules and regulations prescribed
¥ the legislative authority of the Territory of Colorado,

These acts being in force, the probate judge of Arapahoe

* 5 Stat. at Large, 657. + 13 1d. 94.
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County having, on the 6th of May, 1805 enteled the town
site under the acts referred to, on the 10th of May, 1865,
and in accordance with the directions of a Territorial act of
Colorado, of March 11th, 1864, advertised for four weeks
thereafter in aweekly newspaper published at Denver (though
whether also by posting notices in three public places in the
town, which a Territorial act of Colorado required, did not
appear, the judge himself being dead), the fact that he had
made the said entry, and that all claimants of lots in the
town should within ninety days present their claims to him.

Mrs. Louisa McClelland, then, as the evidence in the case
went strongly to show, in occupation of lot No. 6, block 69,
in Denver, and who had erected valuable improvements on
1t, and was then paying taxes upon it—all without apparent
knowledge of any counter claim—accordingly presented her
claim fol the said lot, and there being no counter claim
made to it by any one, the probate Judfre on the 11th of
August, 1865 conveyed the said lot to her. She being thus
in possession, one Cofield, in April, 1869, filed a bill against
her to compel a conveyance to him. The bill alleged an
equitable title to the lot in the complainant by the occupa-
tion and possession ; a prior settlement, to wit, by a certail
Preston, in 1859, a conveyance by Plestou to one Hall, and
after several intermediate conveyances, by which the lot
came to one Bates, a conveyance by Bates to the complain-
ant 1n 1869.% !

The court below having dismissed the bill, the complait-
ant took this appeal.

Mr. J. M. Woolworth, for the appellant ; Messrs. Bariley and
Casey, conira.

Mr. Justice HHUNT delivered the opinion of the court:
The territory upon which stands the city of Denver, Cf)lo"
rado, was entered upon, occupied, and possessed by nume!

but
* There was also an allegation of collusion with the probate JUd%e;qd
this was denied on the answer being wholly disproved, and being pt
by the court, need not be noticed.
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ous persons before the same was surveyed and had become
subject to public entry. Occurrences like the one which
gives rise to this bill seem to have been common, and the
rights of the parties were protected and regulated by an act
of Congress passed May 23d, 1844. A special act was also
passed by Congress, on the 28th of May, 1864, ¢ for the re-
lief of the citizens of Denver.” It is by the principles pre-
scribed in these several statutes that the rights of the parties
in this suit are to be determined.

The first of the acts to which reference has been made*
authorizes the probate judge to enter at the proper land
office the land settled and occupied by such occupants of a
town or city. It is also enacted that such entry by him
shall be “in trust for the several use and benefit of the
occupants thereof according to their respective interests,
lthe execution of which trust as to the disposal of the lots
m such town, and the proceeds of the sale thereof, to be
conducted under such rules and regulations as may be pre-
§Cl‘ibed by the legislative authority of the State or Territory
W which the same is situated.”

T}%e act “for the relief of the citizens of Denver, in the
Territory of Colorado,” authorizes ¢ the probate judge of
‘_&"‘dpahOe County to enter at the minimum price, in trust
fOl.‘ the several use and benefit of the rightful occupants of
wid land, and the bond fide owners of the improvements
.the'“eon, according to their respective interests, the follow-
ng 1.e£1a1 subdivisions of land,” describing certain specific
(11\r*xsmns, of which the lot in question is a portion.

The act of the Territorial legislature of Colorado, passed
?ﬁzl‘:i};}ltlth,fw(ifl, contained numerous Provis'ions 1'egulz.1ting
i Y)(i 80 t?et'tlel‘s and the manner in which their rights
A ﬂ‘omaf}o]eltamed. :I‘]'le second see.tlon enacts that the
o tle probate judge shall be in trust for and con-
pe 1e person or persons who shall have, possess, or

itled to the possession or occupancy thereof according

* May 23d, 1844, 5 Stat. at Large, 657.
1 May 28th, 1864, 13 Stat. at Large, 94.
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to his, her, or their respective rights or interest in the same,
as they existed in law or equity, at the time of the entry of
such lands, or to his, her, or their heirs or assigns.”

This regulating act of the Territory is in harmony with
the acts of Congress. It expresses more explicitly than do
those acts, the statement that the occupation and possession
which gives the right, is that which exists at the time of the
entry of the lands by the probate judge. Those in posses-
sion of the land when the entry shall be made by the probate
Jjudge, are the persons for whom he holds the lands in trust,
and to whom he is to make the respective deeds. Although
less explicitly declared, this is the construction and meaning
of the acts of Congress also.

The land on which the city of Denver stands was entered
by the probate judge in May, 1865. The evidence is strong
and quite convincing that at that date, as well as at the time
of the passage of the enabling act (May, 1864), Mrs. McClel
land, the defendant, was in the actual possession of lot 1_\10-
6, with valuable improvements made thereon, and paying
the taxes on the same. Such must have been the concll'l-
sion of the court below, and we concur in it. The resultis
fatal to the plaintift”s right of recovery.

Again: Section three of the Territorial act, to which ref
erence has been made, makes it the duty of the judge enter
ing the land, within thirty days after such entry, by posting
a notice in three public places and by publishing the same
in a newspaper of the town, if there be one, to give noficé
of such entry. This notice is required to be published oncé
in each week, for three weeks, and to contain an accurz’tté
description of the lands so entered. It was published l-)).
the probate judge in a newspaper published at Denver, for
four weeks, commencing May 10th, 1865. The judge w‘?'q
not living at the time of the trial, and there was no e\rldel{ce
that the notice was posted in three public places in the to“' n
We think this is a case in which the presumption ap.pllle?
that the officer has done his duty, especially as no P"OV]SI,me
was made in the act for procuring the evidence that noh(lrH
had been published. The case comes within the rule 50 ¥
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settled in this court, ¢ that the legal presumption is that the
surveyor, register, governor, secretary of state, have done
their duty in regard to the several acts to be done by them
in granting Jands, and therefore surveys and patents are
always received as primd facie evidence of correctness.”*

Section four of the Territorial act, to which reference has
been made, enacts as follows:

“§ 4. Fach and every person or association, or company
of persons, claiming to be an occupant or occupauts, or to
have possession or to be entitled to the occupancy or posses-
sion of such lands, or to any lot, block, or share therein,
shall, within ninety days after the first publication of such
notice , . . sign a statement in writing, containing an accu-
rate description of the particular parcel or parts of land in
which he claims an interest, . . . and deliver the same into
t!l() office of the judge or judges, and all persons failing to
sign and deliver such statement within the time specified in
this section, shall be forever barred the right of claiming or
}‘ecoveriug such lands or any interest or estate therein . . .
I any court of law or equity.”

No language could be more explicit to make the failure to
deliver the statement within the time specified a bar, an ab-
So?ute bar, to the recovery of the same, however strong
might be the equitable claim to the land so lost.

‘This regulation is a reasonable one. In a crowded dis-
tmct,_ with a changing frontier population, it might well be
required that the claim should be interposed at an early day.

It is not pretended that the appellant, or any one on his
behialf, made the statement required by section four. Its
absence bars his claim in every court either of law or equity.

For the two reasons stated—

_ Ist. That the defendant below was in possession of the lot
1 question at the time of the passage of the act for the re-
lief of the city of Denver and at the time of the entry of the
lands made by the probate judge, by means of which she

a4 VU

*
: See the numerous cases cited in Cowen & Hill’s Notes to Phillips’s Evi-
€Dce, note 174, « Presumptions.”
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became and was the party by law entitled to the deed from
the probate judge; and,

2d. That the appellant, by omitting to sign and deliver
the statement required by section four of the Territorial
statute, became barred of the right to the lands, both in Jaw
and equity—

We are of the opinion that the judgment of the court
below, dismissing the complaint, was correct, and that it

must be
AFFIRMED.

Rrprey ». INsuraNCE CoMPANY.

One took out an accident policy of insurance on his life while ¢ travelling by
public or private conveyance.” Having performed a part of his journey
by steamer, which brought him to a certain village, he walked thence
home about eight miles. Held, that while thus walking, he was not
travelling by either public or privale conveyance.

Error to the Circuit Court for the Western District of
Michigan ; the case being this:

On the 8th of May, 1869, one Ripley took out an accident
policy of insurance on his life, “ good for one day,” for $5000.
1t stipulated for the payment of that sum to the legal repre-
sentatives of the assured, in the event of his death, from i
juries effected through violent and accidental means; pro-
vided that the death was caused by an accident whileﬂthe
assured was “ travelling by public or private conveyance.-

After purchasing the ticket, the insured provem'k‘)d by
stearnboat to a village about eight miles from his 1:951(1011&"
and from that village he walked home. While on bis way he
received injuries by violence, from the effects of “tlll‘c}' he
died soon afterwards, and within the time limited Dy the
policy.

The question was whether, when he receive "
he was “travelling by public or private conveyance.
court below held that he was not; and this holding W
error complained of.

d the injuries,
The
as the
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