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BRADLEY, J.:

I dissent from the opinion of the court just read. In my
opinion an adversary suit against an insolvent person may
be prosecuted to judgment up to the very moment of hank-
ruptey. The diligent debtor cannot be deterred from such
prosecution by a knowledge that his debtor is insolvent, or
by any apprehensions that bankrupt proceedings may be in
contemplation. He is not bound, himself, to petition against
his debtor in bankruptey, nor does the neglect of his debtor
to file such a petition deprive him of his fairly-gained prefer-
ence, unless complicity between them can be shown, of
which in my opinion there was no evidence in this case.

Mr. Justice DAVIS did not sit.

SrLawsoN ¢. UNITED STATES.

Under the proviso to the first section of the Abandoned and Captured Prop-
erty Act, excluding from its benefits property which ¢ has bcen useq
in waging or carrying on war against the United States,” the Court of
Claims was held to have rightly dismissed a petition asking for the pro-
ceeds of a vessel which had been so used at Charleston, S. C., thoughon
the evacuation of that place by the rebels, the quartermaster’s depart-
ment of the navy, in ignorance of how the boat had been used, ebar-
tered her and took her into the service of the government, and kept ber
in such service for twelve months, when disregarding the claims of her
owner it turned her over to the Treasury Department for sale as cap
tured property.

AppEAL from the Court of Claims; the case being thus:

An act of Congress, passed March 12th, 1863, and kb
as the “Captured and Abandoned Property Act,” enacted
that the Secretary of the Treasury might appoint agents {0
receive and collect all abandoned or captured property It
any State engaged in the late rebellion. Such property B
act directed to be sold, and the proceeds to be paid into the
Treasury; and any person professing to be the owieh U_f:
certain conditions prescribed, was authorized to prefer his
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claim to the Court of Claims, and on proof of his owner-
ship, loyalty, &c., to recover the net proceeds of the sale.
The act, however, by a proviso to its first section, expressly
enacts that the property included within the act,

“Shall not include any kind or description which has been
used or which was intended to be used for waging or carrying
on war against the United States, such as arms, ordnance, ships,
steamboats, or other water craft.”

With this act in force, one Slawson preferred his petition
to the Court of Claims, claiming the proceeds of the steamer
“De Kalb,” which had been taken and sold as abandoned
property under this act, in the following circumstances:

In April, 1861, before the bombardment of Fort Sumter,
the Confederate authorities at Charleston took forcible pos-
session of a steamer owned at that time by one Dingle, and
then in the possession of Slawson, who had charge of her—
he objecting to her being taken into the rebel service—and
used her for military purposes, under a charter, until the
evacuation of Charleston, in February, 1865. During the
continnance of this employment, and while she was under
the charter, Dingle died, and in April, 1863, the boat was
sold at administrator’s sale to Slawson, who, either as agent
of the owner, or as owner himself, had the management
O‘f her from the beginning of the rebellion to thé evacua-
tion of Charleston, On the morning that this event took
place, the boat, while lying at the wharf, was set on fire
b.y soldiers and turned adrift in the harbor. In this condi-
tion she was boarded by Slawson and the fire put out, but
she drifted ashore on James Island, opposite Charleston,
where she was when the United States forces took possession
of the city.

On. the oceasion of this occupation, one Tower, an engi-
“eerin the navy, was placed in charge of the captured ves-
sels and transport services. In a conversation between him
31}<1 Slawson his attention was called to the steamer, and
after mak'iug inquiries as to her condition, he directed Slaw-
Son to bring her to Charleston, and agreed to place her in
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the service of the United States. Accordingly, with the
consent of Captain Moore, of the quartermaster’s depart-
ment, he fixed $150 per day as the compensation for her use.
Neither this sum nor any other was ever paid for this use,
nor would the quartermaster’s department give up the vessel
to Slawson again, though he asked to have her, The steamer
remained in the service of the government until April, 1866.
Then, without notice to Slawson, and against his will,
under an order from the quartermaster-general’s office—
directing that vessels captured at Charleston should, when
not required by the quartermaster’s department, be turned
over to the agents of the treasury—she was turned over to
the agents of the treasury accordingly. Slawson then ap-
plied to the Secretary of the Treasury for the return of the
boat, but the secretary replied, that, ¢in view of the facts, it
the property had been seized by a treasury agent, or had not
come into the possession of his department by transfer from
the military authorities as captured, it might be within the
scope of his authority as secretary to decide that the United
States had no rightful claim to the boat, and to restore her.
But that by the act of transfer to the Treasury Department,
the military power had adjudged and determined the fact,
that the boat was the lawful capture or prize of the army,
and that it was not within his power to revise that docisi(.)n-"

The boat was accordingly sold, and the proceeds paid into
the treasury.

Slawson now petitioned that court for their net amount.
The court dismissed his petition on the ground of its re-
stricted jurisdiction ; and referred to the above-quoted pro-
viso as to property which had been *used for waging of
carrying on war against the United States.” From this
decree of dismissal Slawson appealed.

Mr. George Taylor, for the appellant; Mr. C. H. Hill, As-
sistant Attorney- General, contra.

Mr. Justice DAVIS delivered the opinion of the court.
It is impossible to suppose that Tower would have made
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the contract he did with Slawson if he had been informed
of the true state of affairs with reference to this steamer,
and in the absence of proof on the subject it is a fair pre-
sumption that he was kept purposely in ignorance of the fact
that she had been engaged constantly for nearly two years
preceding the occupation of Charleston by the Federal forces,
with the consent of the owner, in carrying on war against
the United States. The object of Slawson in the transaction
was obvious. If he could, through the instrumentality of
Tower, get his steamer in the service of the government at
a stated compensation, he would have a chance at least to
save her from being treated as prize of war, and, if so, to
obtain a remunerative price for her future employment.
The circumstances at the time were favorable to the accom-
plishment of his object. The steamer was aground on a
distaut island, and Tower, although he had a right to sus-
pect, could not certainly know the kind of use to which she
had been previously put. If a credulous man, which would
seem to be the case, he could be easily imposed on, and in
the nature of things it was not to be expected that any one
would volunteer information to condemn the boat and Slaw-
son’s conduct in connection with her.

It seems, however, that the mode adopted by Slawson to
'sa\ie his boat, and obtain compensation for her future use,
if mngeniously contrived, did not accomplish his object, for
the government not only declined to pay anything for her
use, but appropriated the boat itself as the lawful capture of
the. army. This disposition of the property was strenuously
resisted by Slawson. The quartermaster’s department not
0_“1)‘ refused on request to return the boat, but without no-
tice to Slawson, and against his will, turned it over to the
agent of the treasury. Learning that this was done, he in-
voked, WiFhout success, the authority of the Secretary of the
E(:S?ngytgn h%s behalf. This officer declined to restore the
* i)e a‘te ground thaF by the act of transf?r to the Treas-
terminfdlt}:nelflt the military power had adJllflged and de-
e 4 2 thee act that the boat was the lawtful capture-or

army, and that he had not the power to revise
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that decision. She was accordingly sold, and the net pro-
ceeds paid into the treasury. Slawson insists that he is en-
titled to these proceeds under the act to provide for the
collection of abandoned property, even if there had been a
valid capture, but the proviso to the first section of this act
expressly excludes from its operation property which, like
this, has been used for the purpose of carrying on war
against the United States. Congress did not think proper
to become the trustee for the owner of a steamboat engaged,
with his consent, in the military service of the enemy at the
very time Charleston was taken. It will not do to say that
Slawson acted under compulsion after his purchase. In the
first place the Court of Claims do not find this to be the
case, and, besides, his conduct is inconsistent with any such
theory, for he purchased the steamer while under charter in
the Confederate service, and necessarily must have kunown
that he could not recover her from that service. It needs
no argument to show that the purchaser under such cireumn-
stances consents that the boat shall be continued in the same
business in which she had been engaged from the commence-
ment of the rebellion. The claimant is, therefore, excluded
from the benefit of' the Captured and Abandoned Property
Act, and as the Court of Claims has no jurisdiction to try a
case growing out of the appropriation of property by the
army or navy, it follows that its judgment must be
AFFIRMED.

WALKER v. WHITEHEAD.

1. The laws which exist at the time of the making a contract, and in the
place where it is made and to be performed, enter into and make part
of it. This embraces those laws alike which affect its validity, COI‘lSLI'.UC‘
tion, discharge, and enforcement. The remedy or means of enforflna
a contract is a part of that «obligation’’ of a contract which the Cou-
stitution protects against being impaired by any law passed by & State.

2. Held, accordingly, when, on the 1st of January, 1870, suit was brought
on a promissory note given in March, 1864, payable in March, 1865, that
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