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witnesses of the respondents, but they have no actual knowl-

edge upon the subject, as is clear from their own statement.
They infer that the canal-boat continued to float down the
river for some time after she received the injuries because
they saw, as they suppose, a light floating upon the water,
which it is quite as probable was a light on the shore or the
light in the galley of the canal-boat, as that, not ltaving been
fastened to the deck, might not have been submerged in the
disaster to the canal-boat and her cargo.

Suffice it to say that the evidence that the canal-boat sunk
in two or three minutes from the time she received the in-
juries described is such as to convince the court that it
is true, and that the statements of the other witnesses, not
being founded upon actual knowledge, are not sufficient to
support the allegations of the answer.

Nothing further need be remarked in respect to the charge
that the master of the canal-boat was guilty of mismanage-
ment, as it is clear that the charge is without any support,
and it is quite clear that the exceptions are not of a character
to enable the court to review the findings of the master.

DECREE AFFIRMED.

SMITH ». ADSIT.

1. Where a complainant setting out a case in the highest State court, for
equitable relief against a sale, which a third party had undertaken to
make of land, alleged that the party in making the sale had violated
an act of Congress, and that the sale was therefore null and void, and
the Statc court dismissed the bill for want of jurisdiction; Aeld, that
although the question whether the sale was not a nullity might have
bec.n presented, yet that the case having been dismissed below for want
°'f Jurisdiction, it did not appear that a Federal question had been de-

. ICIded, much less thfmt it had been decided adversely to the complainant.

“ nfl?pendent]y of this, whatever might have been the reasons for the de-
cision, the question whether the State court had jurisdiction of the case,

1 Wwas a question exclusively for the State tribunals.

5. Held, accordingly, that no jurisdiction existed here in such a case under

ilne 25th section of the Judiciary Act of 1789, or the act of February
5th, 1867, amendatory of it.

Ox motion to dismiss, for want of jurisdiction, a writ of
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error to the Supreme Court of the State of Illinois; the case
being thus:

An act of Congress of February 11th, 1847. providing for
raising a military force for a limited time, enacted thata
bouunty in the form of one hundred and sixty acres of land,
to be located by the warrantee, should be given to soldiers
honorably *discharged, but provided *that all sales, mort-
gages, powers, or other instruments of writing going to affect
the title or claim to any such bounty right, made or exe-
cuted prior to the issue of the warrant or certificate, should
be null and void to all intents and purposes whatsoever.”

With this statute in force Smith filed a bill in one of the
inferior State courts of Tllinois, against Adsit, Wright,
Rourk, and the trustees of schools of township thirty, in
range six, in Grundy County, charging that in 1850, by cou-
veyance from one Holmes, he became the owner of certain
lands in the county of Grundy, particularly described. The
bill averred that Holmes had been a soldier in the Mexican
war, that he received a certificate of serviee and of honora-
ble discharge, entitling him, under the acts of Congress, to
a land warrant, and that he applied to Adsit to procure the
warrant for him; that Adsit prepared the necessary papers,
and at the same time made out a power of attorney for
Holmes, authorizing the assignment of the land warrant
about to be obtained, with blank spaces for its date, for the
number and date of the warrant, and for the name of jthe
attorney, and that he fraudulently induced Holmes to sigh
it; that this power of attorney was filled up subsequent]yl, and
after the land warrant was obtained, with the nawme of one
Hoard as the attorney, with the number and date of the
warrant issued (No. 28,129, date August 18th, 1848), al}il
with August 80th, 1848, as the date of the power. The bill
further charged that Adsit then procured the attorney to
assign the warrant to him, that he located it and obtained
for the land a pateut in his own name, as assignec of Holmes.
It further charged that at the date of the power TLolmes was
a minor, and that the defendants, Wright, Rourk, and tl.le
school trustees, hold the land under conveyances from Adsit,
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with notice of the plaintiff’s rights. It further charged that
the power of attorney was a nullity because obtained by
frand, and because of the minority of Holmes; and it
averred that if any sale was made by him to Adsit of the
land warrant, it was in fact made before the warrant was
issued, that it was therefore null by force of the act of Con-
gress, and that consequently Adsit held and located the
warrant as a trustee for Holmes, and that the purchasers
from him were chargeable with the same trust.

The prayer of the bill was that Adsit might be decreed to
have acquired the Jands in trust for Holmes; that the other
defendants might be decreed to have purchased them, and
to hold them charged with the same trust; that an account
should be directed, and also a conveyance, to the plaintiff
as assignee of Holmes. There was also a prayer for general
relief.

The answer of Adsit denied the fraud charged, and averred
that he purchased the land warrant from Holmes, without
any agreement to act as his agent; and the other defendants
set up that they were bond fide purchasers from A dsit, with-
out notice of any equity in Holmes.

The court in which the bill had been filed entered a de-
cree against Adsit for $6829, and dismissed the bill as to
the other defendants. Adsit then appealed to the Supreme
Court of the State, where the decree against him was re-
V.ersed, and the bill dismissed as to him, for want of Jurisdic-
Zzo??. From that decree Smith, the complainant, appealed to
this court, under an assumption that the case came within
the 25th section of the Judiciary Act of 1789, or the act of
Febrga?-y 5th, 1867, amendatory of it, and that a title, right
or privilege under a statute of the United States, had been

specially set up and claimed by him and decided against by
the Supreme Court of the State.*

My,
the fac

—_—

George Payson, for the defendant in error, adverting to
t that the bill had been dismissed as to Adsit, in the

: 11*01‘ th(ﬂj exact language of the acts referred to, and in the main suffi-
ntly familiar to the profession, see Appendix.
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Supreme Court, for want of jurisdiction, now moved the court
to dismiss the writ in this court, because it nowhere ap-
peared in the record that the decision of the court below
was against any statute of the United States specially setup
by the complainant, but, on the contrary, that the record, so
far as it showed anything, showed that the decree had been
based on independent grounds.

Mr. W. T. Burgess, contra, against the dismissal :

The injury sustained springs from the violation of an act
of Congress. This act lies at the foundation of the whole
case made. The relief must be applied for, in the first in-
stance, in a State court having, under the laws of the State,
jurisdiction to grant it, and it has been denied by the Su-
preme Court of the State when it ought to have been allowed.
Now the case at bar upon all these questions is so clearly
within the jurisdiction imposed upon this court, that it needs
only to be stated to be seen.

Mr. Justice STRONG, having stated the case, delivered
the opinion of the court.

A decree was entered in the State court where the bill
was filed, against Adsit for $6829, and the bill dismissed as
to the other defendants. He then appealed to the Supreme
Court of the State, where the decree against him was re-
versed, and the bill was dismissed as to him, as the record
shows, for want of jurisdiction.

In view of this we do not perceive that we have any au-
thority to review the judgment of the State court. Plainly,
if there be any Federal question in the case it is because t.l;e
plaintiff claimed some title, right, privilege, or immunity
under the act of Congress to which reference was mad(; n
his bill, and because the decision of the court Was agalllSt
the title, right, privilege, or immunity thus set up or clalmet}.
Such a claim and such a decision must appear 1 the 1‘6(301"1-
But we think this does not appear. It must be admitted
that the question whether the sale of the land w'arrant. by.
Holmes to Adsit, if made before the warrant issued, as
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charged in the bill, was not a nullity, may have been pre-
sented, but it does not appear that such a question was de-
cided, much less that it was decided adversely to the plaintiff
in error. Nothing is more certain than that to give this
court jurisdiction to review the judgment of a State court,
the record must show, either expressly or by necessary in-
tendment, not only that a Federal question was raised, but
that it was decided adversely to the party who has caused
the case to be removed here.

The doctrine was plainly stated in Crowell v. Randell,* and
it has been repeated in numerous later decisions. Indeed
it is the express requirement of the twenty-fifth section of
the Judiciary Act, and of the act of February 14th, 1867.
And the rulings of this court have gone further. In Par-
melee v. Lawrence,} it was said it must appear that the ques-
tion must have been necessarily involved in the decision,
and that the State court could not have given a judgment
without deciding it. In Williams v. Norris,{ it was held not
to be enough that the construction of an act of Congress was
d‘rawu in question, and that the decision was against the
title of the party, but that it must also appear that the title
depended on that act. And in Rector v. Ashley,§ it was laid
do-wn that if the judgment of the State court can be sus-
tame-d on other grounds than those which are of Federal
cognizauce, this court will not revise it, though a Federal
question may also have been decided therein, and decided
erroneously.  These decisions go much further than is nec-
essary to sustain our judgment now.

.A-s we have seen, the bill was dismissed for want of juris-
dlc@ou. The judgment of the court respecting the extent
zi;gs er%{?ta'blfa :jiurisdietion. is, of course, not review_ab]e
i a“-y Wereel;co‘l{. gloes not inform us what other questions,
H()hn;,s 9 dec.lt( e“. ‘It n\owhere appears thz}t the sa.le from
i A si \xl(.zslmled to be valid, notwllthstandm'g the
e exgec 88 which declal'eq that s.ales of bounty-rights,

xecuted prior to the issue of land warrants there-

b SRS

& 1? Peters, 868, T 11 Wallace, 36.
1 12 Wheaton, 117. % 6 Wallace, 142.
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for, shall be null and void. Nor was it necessary to the de-
cree that was entered that such a decision should have been
made. After the land had been sold by Adsit to bond fide
purchasers without notice, which had been decreed in the
court below, from which decree there was no appeal—after
it had thus been settled that there was no continuing trust
in the land—it may well have been determined that the
plaintiff’s remedy against Adsit was at law, and not in
equity, even if the sale from Iolmes to him was utterly void.
But whatever may have been the reasons for the decision,
whether the court had jurisdiction of the case or not,isa
question exclusively for the judgment of the State court.
We need not pursue the subject further. It is enough
that it does not appear the claim of the plaintiff, that the sale
of Holmes to Adsit was a nullity because of the act of Con-
gress, was necessarily involved in the decision, or that the
sale was decided to be valid, or that the same decree would
not have been made if the invalidity of the sale had been

acknowledged. :
WRIT DISMISSED.

Bank v. Turnsurnn & Co.

‘Where a proceeding in a State court is merely incidental and auxiliary to
an original action there—a graft upon it, and not an independent and
separate litigation—it cannot be removed into the Federal cou.rt.s under
the act of 2d of March, 1867, authorizing under certain conditions the
transfer of ¢ suits” originating in the State courts.

Error to the Cireuit Court for the District of Virginia;
the case being thus:

By the statute law of the State just named, it is enacted,
that when an execution has been levied, and a péll‘tu\i other
than the defendant asserts a claim to the property‘leva on,
the sheriff, before proceeding to sell, may Fequu'elof ‘Ehle
plaintiff an indemnifying bond, upon the delivery of \le}cl
the claimant of the property may execute “a suspending

——4
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