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into use. Thimble-skeins and pipe-boxes are used in con-
nection with axles, and it would seem, therefore, to have 
been not an unreasonable presumption that Congress con-
templated the probable substitution of steel in their manu-
facture, even if they were aware that the substitution had 
not already been made. The exemption itself was an en-
couragement to the use of steel.

It may be added that our opinion respecting the meaning 
of the exemption and its extent has some confirmation in 
the fact that in 1867 Congress, by a new enactment, ex-
pressly exempted thimble-skeins and pipe-boxes “ made of 
iron.” Such legislation indicates, at least, a conviction on 
their part that those articles were not placed in the free list 
by the act of 1866.

We think, therefore, the Circuit Court erred in instruct-
ing the jury that the act of 1866 exempted from taxation 
thimble-skeins and pipe-boxes, whether made of steel or 
iron, cast or wrought, and that no taxation on them could 
be lawfully assessed.

Judgment  rev ers ed , and  a  ve nire  de  nov o  awarde d .

Note .

At  the same time with the preceding case was adjudged 
another from the same circuit, on the same general subject, 
and depending on certain parts of the statute already quoted; 
the new case having, however, two additional questions. It 
was the case of

Ersk ine  v . Van  Ars dal e .

Under the act of March 2d, 1867, thimble-skeins and pipe-boxes, made 
of iron, are exempt from duty, whether cast or wrought.

Taxes illegally assessed and paid may always be recovered back, if the 
collector understands from the payer that the taxes are regarded as 
i legal and that suit will be instituted to recover them.
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8. Where an illegal tax has been collected, the citizen who has paid it and 
has been obliged to bring suit against the collector is entitled to interest, 
in the event of recovery, from the time of the alleged exaction.

In  this suit Van Arsdale sued Erskine, a collector of internal 
revenue, to recover back certain taxes paid by him after March 
2d, 1867, on thimble-skeins and pipe-boxes made of iron. Upon 
the trial—there having been evidence tending to show that 
thimble-skeins and pipe-boxes are made from castings, or, in 
other words, undergo a process of manufacture before they be-
come these articles in a completed or finished state—the court 
instructed the jury that, “ by the act approved March 2d, 1867, 
thimble-skeins and pipe-boxes made of iron are exempted; 
these articles are exempt, whether cast or wrought, and that 
no tax could be legally assessed after the date of that act.”

Passing to another part of the case, the court also instructed 
the jury, that “if the collecting officer had notice at the time of 
payment from the taxed person that the tax was illegal, and 
that he would take measures to recover it back, the action may 
be maintained for all the taxes paid.”

The court also instructed the jury, that if they found for the 
plaintiff they might add interest.

To these instructions exception was taken, and the question 
whether any of them were erroneous was now before this court 
by writ of error.

Jfr. G. H. Williams, Attorney-General, for the plaintiff in error; 
Mr. J. W. Carey, contra.

The CHIEF JUSTICE delivered the opinion of the court.
In regard to the first instruction given, it is not denied that 

the act of March, 1867, did exempt thimble-skeins and pipe-
boxes. But it is claimed that the taxes paid were assessed upon 
them as castings, and that the charge was calculated to mislead 
the jury.

We think otherwise. It is true that by the act of July 13th, 
1866, a duty of three dollars a ton was imposed on castings of 
iron not otherwise provided for. By the same act, however, 
castings for iron bridges, malleable iron castings, and certain 
other castings, were exempt. Under this act, we have already 
decided that thimble-skeins and pipe-boxes of iron were subject
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to duty; but by the act of March 2d, 1867, these articles were 
expressly exempted, and we think it would be too narrow a 
construction to say that the castings were liable, the articles 
themselves being exempt. This disposes of the first exception.

We think, as respects the second one, that there is no error 
in the charge prejudicial to the defendants. Taxes illegally 
assessed and paid may always be recovered back, if the collector 
understands from the payer that the taxes are regarded as illegal 
and that suit will be instituted to compel the refunding of them.

The third exception is to the instruction, that if the jury 
found for the plaintiff they might add interest. This was not 
contested upon the argument, and we think it clearly correct. 
The ground for the refusal to allow interest is the presumption 
that the government is always ready and willing to pay its 
ordinary debts. Where an illegal tax has been collected, the 
citizen who has paid it, and has been obliged to bring suit 
against the collector, is, we think, entitled to interest in the 
event of recovery, from the time of the illegal exaction.

Judgm en t  aff irm ed .

The  Yose mit e Vall ey  Case .

[Hutc hin gs  v . Low .]

1. A party by mere settlement upon lands of the United States, with a de-
clared intention to obtain a title to the same under the pre-emption laws, 
does not thereby acquire such a vested interest in the premises as to 
deprive Congress of the power to divest it by a grant to another party.

2. The power of regulation and disposition over the lands of the United
States conferred upon Congress by the Constitution, only ceases under 
the pre-emption laws when all the preliminary acts prescribed by those 
laws for the acquisition of the title, including the payment of the price 
of the land, have been performed by the settler. When these prerequi-
sites.have been complied with, the settler for the first time acquires a 
vested interest in the premises occupied by him, of which he cannot be 
subsequently deprived. He then is entitled to a certificate of entry 
from the local land ofiicers, and ultimately to a patent for the land from 
t e United States. Until such payment and entry the pre-emption laws 
give to the settler only a privilege of pre-emption in case the lands are 

ere<^ f°r Sa^e usual manner ; that is, the privilege to purchase 
them in that event in preference to others.
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