Insurance CoMpANY v. Lyman, [Sup. Ct.

Syllabus.

Nork.

At the same time with the case above reported, were argued
by the same counsel and adjudged another case between the
same parties, also the case of United States v. Crane et al., and
of the United States v. Crane, Wells et al.; cases which the court
declared to be in principle exactly like the case which it had
just decided. For the reasons above therein given, the judg-
ment in each was reversed, and the record remitted for further
proceedings in accordance with the opinion in that case.

Insurance CoMPANY v. LYMAN.

A., knowing that his vessel had been lost on the 8th of January, 1870, but
concealing his knowledge of the fact, applied for, on the 15th following,
and got a written policy of insurance dated on that day, on her, ¢ lost

or not lost,” from the 1st of January, 1870, to the 1st of April follow-
ing. The insurance company, discovering afterwards that when he ap-
plied for this policy he knew of the loss, refused to pay. He brought
suit, setting out his written policy, but declaring on it in such a way.as
was meant to show that the execution of it was but ¢“a compliance W}th
and a formal statement ’’ of an agreement to make the insurance, which
he alleged had been entered into between himself and the insurers on
the 31st of December, 1869, and before the loss. Held—

1. That parol proof was not admissible to show that the contract of
insurance was actually made before the loss occurred, though executed
and delivered, and paid for afterward, for that to allow such proof
would be to contradict and vary the terms of the policy in a matter
material to the contract. :

9. That the terms of the contract having been reduced to writi'ng‘v 5‘@".9‘1
by one party and accepted by the other at the time the premium of in-
surance was paid, neither party could abandon that instrument, as of n(;
value in ascertaining what the contract was, and resort to the verba
negotiations which were preliminary to its execution, for that Purf;los'l[;'

3. That the fact that the plaintiff went to the insurance office about &’:
past three o’clock in the afternoon, saw a clerk or person (whom he ;V:d
not able afterwards to identify) standing at the desk, to whom he appli .
to have the vessel insured, who told him that the secret.ﬂ"y had b‘:l”;;;
home, and that there was no one in the office who could do 1.t, but sdmhlu‘c-
would speak to the secretary when he came in, in the morning, an 1)‘“(1
it attended to the first thing,”’ is not sufficient evidence of a compleé
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contract—an agreement assented to by both parties at any one time—to
be submitted to a jury in a suit as on a verbal contract for insurance,
and assuming that the case was one where no written contract had ever
been executed.

Error to the Cirecuit Court for the District of Louisiana.

Lyman & Co. brought their action in the court below
against the Merchants’ Mutual Insurance Company of New
Orleans, for the sum of $12,000, the value of the brig
“Sailor Boy,” lost at sea on the 8th of January, 1870, and
which was insured, as they allege, by the said company.
Their petition set forth that on the 80th of October, 1869,
the company had issued a policy to them on the brig for the
sum named, which insured her until January 1st, 1870.

That on the 15th December, 1869, they applied to the
company to insure them in the same sum, upon the same
vessel for three months, from the said 1st January, 1870.

That after taking time to consider, the company, on De-
cember 24th, 1869, proposed to renew the iusurance for the
premium of $600, and that on December 31st the plaintiffs
accepted this proposition for renewal, and that the company
on that day agreed with them that it would issue the policy,
and make it out and send it to them, and receive the
premium,

That on the 15th January, 1870, the plaintiffs sent for the
policy and paid the premium, and the company issued to
plaintiffs the policy annexed to the petition; that the said
policy was but a compliance with and a formal statement
of the agreement to renew the insurance, made December
slst, 1869, .

That on the 8th of January, 1870, the brig was lost, &e.

{Uong with their petition, the plaintiffs filed two policies
of insurance, on their face such as above stated ; that is to
say, one dated October 30th, 1869, for two months, expiring
Jagual’y 1st, 1870, and one dated January 15th, 1870, and
which, by its terms, purported to make an insurance ¢ from
the 1st January, 1870, to the 1st of April, 1870.”

On the trial it appeared that the plaintiffs, when they re-
newed the policy of the 15th J anuary, and paid the premium
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for insurance, knew that the vessel was lost, and that the
defendants had no such knowledge or information.

As on this state of facts it would be obvious that no action
could be sustained on the policy—and indeed that, in point
of fact, the taking of such a policy, and causing the defend-
ant to sign it would have been a fraud—the plaintiffs framed
their petition on the assumption, and divected their evidence
to the showing that the execution of the policy was but
carrying into effect an agreement made before the loss of
the vessel.

In order to sustain this their case they offered in evidence
the deposition of their agent, which gave an account of con-
versations had by him in reference to a renewal of the in-
surance with some one in the defendants’ office. The de-
fendants objected to this testimony, on the ground that
there was a written application for and contract of insurance
between the parties for the same amount of insurance and
same amount of premium, on the same object insured, the
vessel called “Sailor Boy,” by the same plaintiffs as insured,
and same defendants as insurers, for the same space of time,
to wit, from the 1st day of January, 1870, to the 31st Marc'h,
1870 ; that the plaintiffs had no right to contradict the writ-
ten application aforesaid by proof of a previous verbal con-
tract; that the plaintiffs’ right of action, if any, was on the
written application and contract aforesaid, and that they
could not ignore the said written contract to fall back on a{l
alleged previous verbal contract of the same tenor and'pm-
port; that the evidence showing that when the said \Vl‘l?tell
contract was executed, the plaintiffs and their agents were
aware of the fact of the previous loss and abandonment_ofv
the ¢ Sailor Boy,” the said written application and })01‘10.5t
were not binding in law, but were nevertheless the cont'u:l,cS
of the parties subject to be gainsaid by proper {?Hega.tl(;l]:e
and proof of fraud; that the plaintiffs could not ignore
written contract.

But the court ruled as follows:

i i ntract
“ The plaintiffs put their entire case upon 2 verbal co
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to renew the insurance made, as they allege, on the 31st day of
December, eight days before the loss. They admit that when
they sent for the written policy, on the 15th of January, they
knew of the loss, and that they could not recover on the writ-
ten policy standing by itself, but they say that the real contract
was made on the 81st of December, and that they had a right
to go to the jury on that issue.”

The court accordingly overruled the objection and ad-
mitted the testimony.

The testimony admitted was that of a single witness. It
went to show that on the 15th December, 1869, he was
directed by the agent of the plaintifis “to go to the com-
pany’s office and see if they would renew the policy, and to
get the rate; that he saw the secretary, who said that the
company would renew, but that he could not then give the
rate, but would let the agent know; that the witness had
himself done nothing further in the matter till December
3lst, though he heard that the company had informed the
agent of the rate, 5 p. c., and that it was satisfactory ; that on
the 31st he was again told by the agent to go and renew the
policy; that about half-past three in the afternoon of that
day he went to the company’s office, and asked to have the
policy renewed ; that a clerk, or person standing at the desk,
to whom he applied, told him that the secretary had gone home,
and that there was no one in the office who could do it, but that he
would speal to the secretary when he came in, in the morning, and
have it attended to the first thing; that the witness did
nothing further until the 15th January, when the agent of
the plaintiffs sent him to the company for the policy.”

The witness stated the transaction of that day as follows:

“I went to the office of the defendants, and asked the man at
the corner of the desk for the policy on the ¢Sailor Boy.” He
turned over his book, but could not find it; said he would go
and see the secretary. He went into the back office and ve-
turned with the secretary. The secretary said that he did not
know that a policy had been ordered. I told him that T had
01'de_red it the 31st of December. He said there had been no
application made out. I told him I did not know anything
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about that; that no one said anything about an application to
me. He said there should be one, and told the clerk to make
one out for me to sign. The clerk made it out, and I signed it,
and paid the premium, $510. The secretary asked me if any-
thing had been heard from the vessel; I said, ¢Not that I knew
of.”

Upon cross-examination the witness testitied that he was
requested by the president of the company, after payment
of the insurance money had been demanded, to come to the
office and identify the person to whom he had made appli-
cation on 31st December, but that he was not able to recog-
nize or identify any one as the person.

A verdict was given, and judgment entered for the plain-
tiffs, for the sum insured, and interest.

The case being now here on error,

Mr. W. M. Evarts, for the insurance company, plaintiff in
error, argued that there was error:

1st. In admitting evidence of a parol contract of insur-
ance of the same subject, and for the same risk between the
same parties, as the written policy given in evidence b_yj the
plaintiffs. For that the plaintiff had a complete written
contract made on the 15th of January, upon a written appli-
cation made on that day; and by a policy on that day dated.
And that the fact that it was void from a fraud of l?is part,
did not make it less the written contract of the parties, or a
contract of that date, nor affect its efficacy under the rule
of evidence, to exclude parol evidence of a written cf)lltl‘aCf-

2d. In submitting to the jury the evidence offered as
showing or tending to show a contract of insurance by ﬂ'lt;
defendant, made on the 31st of December, when the sal‘('
evidence showed no such contract, but on the contrary
showed a failure to make any contract, or to treat CcOnOeIrh-
ing such a contract. For that the proof showed t}mt a
happened on that day, was that the messenger of the
tiffs went to the insurance office, after business 1101?1‘8, i
failed to find any one with whom to treat concerning il

insurance.

11 that
p]{lil]-
and
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Mr. T. J. Durant, contra :

1st. The evidence was not offered to contradict the written
contract, but to show the circumstances under which it was
made, and to show to what state of facts it really referred,
by explaining that the instrument, made on the 15th Janu-
ary, only put in writing what had been agreed to between
the parties on the 31st December previous, to which date
aud fact the policy related back. In other words, it was
offered to show that the policy was but the expression, in a
written form, of the verbal contract previously made.

2d. But we had a right to abandon our written contract
altogether, and recover on our parol contract, not relying on
the written policy except as evidence, if we chose so to use
it, and as giving part of the history of the transaction.

Thus viewing the case, the fact that the vessel was lost on
the 8th of January, and that the loss was known to the as-
sured is unimportant.

Corporations may contract by parol, and a verbal con-
tract to issue a policy may be as binding as any contract in
writing.

The evidence did tend, in some degree certainly, to show
the exact thing which it was offered to show, and wus proper
to go to the jury for what it was worth.

Mr. Justice MILLER delivered the opinion of the court.

Undoubtedly a valid verbal contract for insurance may be
made, and when it is relied on, and is unembarrassed by
any written contract for the same insurance, it can be proved
and become the foundation of a recovery as in all other cases
whex:e contracts may be made either by parol or in writing.
.But 1t is also true that when there is a written contract of
Insurance .it must have the same effect as the adopted mode
01" eXpressing what the contract is, that it has in other classes
of contract, and must have the same effect in excluding
barol testimony in its application to it, that other written
Instraments have,

00u1}s_e1 for the defendants in error here, relies on two
Propositions, namely, that the policy, though executed Janu-
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ary 5th, is really but the expression of a verbal contract, made
the 31st day of December previous, and that the loss of the
vessel between those two dates does not invalidate the con-
tract, though known to the insured and kept secret from the
insurers; and secondly, that they can abandon the written
contract altogether and recover on the parol contract.

We do not think that either of these propositions is sonnd.

Whatever may have been the precise facts concerning the
negotiations for a renewal of the insurance previous to the
execution of the policy, they evidently had reference toa
written contract, to be made by the company.

When the company came to make this instrument, they
were entitled to the information which the plaintiffs had of
the loss of the vessel. If then they had made the policy, it
would have bound them, and no question would have been
raised of the validity of the instrument or of fraud prac-
ticed by the insured.

On the other hand, if they had refused to make a poliey,
no injury would have been doue to the plaintiffs, and they
would then have stood on their parol contract if they had
one, and did not need a policy procured by fraundulent con-
cealment of a material fact at the time it was executed and
the premium paid.

To permit the plaintiffs, therefore, to prove by parol that
the contract of insurance was actually made before the IOSS
occurred, though executed and delivered and paid for mf’ter-
ward, is to contradict and vary the terms of the policy in a
matter material to the contract, which we understun(i.tf) be
opposed to the rule on that subject in the law of Louisiana
as well as at the common law.

We think it equally clear, that the terms of the contract
having been reduced to writing, signed by one pal‘fy and
accepted by the other at the time the premium of msurance'
was paid, neither party can abandon that instrument, as O'f
no value in ascertaining what the contract was, and resqlt
to the verbal negotiations which were preliminary L I't;}
execution, for that purpose. The doctrine is too well sett{ e(
that all previous negotiations and verbal statements are
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merged and excluded when the parties assent to a written
instrument as expressing the agreement. And it is hardly
necessary to say, that the party who has destroyed the va-
lidity of that contract by his own fraud, cannot for that reason
treat it as it it had never been made, and recover on the
verbal statements made before its execution.

We may add that, as the only testimony offered to prove
this parol contract, was the deposition of a single witness,
made part of the bill of exceptions, we do not see in that
deposition sufficient evidence of a completed contract, of an
agreement assented to by both parties at any one time, to
be submitted to a jury, even if the written contract had
never been executed.

JUDGMENT REVERSED, with directions to grant

A NEW TRIAL.

HarrIN v. Mason.

If & collector of internal revenue under the Internal Revenue Act of June
30th, 1864, have a proper warrant from the assessor for the collection
of taxes specially assessed for deficiency of an original return, he cannot
be sued in trespass for distraining and selling the taxpayer’s property,
on such person’s refusal to pay the new assessment, even though such
assessment have been illegally made. The warrant of the assessor is a
justification to him. Erskine v. Hoknbach (14 Wallace, 618) affirmed.

Hence, a recovery cannot be had in an action of trespass against him and
an assessor for an assessment made by the assessor, in disregard of the

act,.however such recovery could be had against the assessor in an actien
against him alone.

Error to the Cireuit Court for the Southern District of
New York; the case being thus:

The act of June 30th, 1864,  to provide internal revenue
tlo support the government,” &e.,* makes it the duty of dis-
tillers to make and return to the assessor of their district, a

* Sections 11, 14, 183 Stat. at Large, 225, 226.
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