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Statement of the case.

the decree complained of, are not now before us for adju-
dication.

DecrEr REVERSED with costs, and the cause remanded for
further proceedings,
IN CONFORMITY WITH THIS OPINION.

ADGER v. ALSTON.

L. Where a suit was brought in Louisiana, for a debt due January 1st, 1858,
the writ being served February 29th, 1868, Aeld that in view of the de-
cision in The Protector (12 Wallace, 700) that in the State named, the
war of the rebellion began on the 19th of April, 1861, and closed on the
2d of April, 1866, the plea of what is known in Louisiana as ¢ prescrip-
tion of five years”” could not be sustained.

2. A statute of Louisiana passed in 1858 enacts that—

“Parol evidence shall not be recgived to prove any acknowledgment or
?romise of a party deceased to pay any debt or liability against his succession,
in order to take such debt or liability out of preseription, or to revive the same
after preseription has run or been completed ; but in all such cases the acknowl-
edgment or promise to pay shall be proved by written evidence, signed by the
party to be charged, or by his specially authorized agent or attorney in fact.’’

The purpose of such an act is that no verbal declaration of a deceased
man shall be given in evidence to prove against him an acknowledg-
ment of a debt which would otherwise be barred by the statute of limi-
tﬁftlons; and that no written evidence shall be offered unless signed by
him or his agent.

Held accordingly that oral statements of conversations and admissions of
a‘de‘cedent, tending to prove an acknowledgment of a dcbt, as due,
Wwithin the period of prescription, and also indorsements, by himself, on
the hond of payments made of interest up to a term which took it out

Of.thut period, were neither of them admissible under the statute, in a
suit against his estate,

: ERRor to the Cirenit Court for the Distriet of Louisiana :
the case being thus: }

! 0y e of February, 1868, Alston, a citizen of South
: Adq;; 1{)[13 it an actu')n in the court below against W.
g s admmistrator of John Adger, the latter in his life-
..]_]e and the former at the commencement of the action
Chizens of Louisiana; the foundation of the action being a
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penal bond conditioned for the payment of $4500, with in-
terest, on the 1st of January, 1858. Anticipating, probably,
a defence of what is called in Louisiana ¢ prescription” (a
defence equivalent to that known in other States as that of
the ““statute of limitations”), the petition set forth that the
interest had been paid to the 1st of January, 1863 ; all which
it was alleged ¢ will appear by the said bond annexed for
reference and.made part of the petition.” An instrument
which purported to be the bond was accordingly annexed to
the petition; and on it were various indorsements in the
handwriting of Alston, or in what purported to be so, and
signed by him, acknowledging payment of interest at various
times ¢ up to January 1st, 1863.”

The law of preseription of the State of Louisiana was re-
lied on as a defence, and this defence presented the only
matter assigned for error in this court.

The defendant pleaded and relied on the five years’ pre-
seription in his answer, and also filed what in the practice f)f
that State is called the exception of the five years’ prescrip-
tion. This exception according to that practice was tried
by the court without a jury, and on this trial the court ruled,
as is shown by a bill of exceptions, ¢ that the whole of thef
time of the late rebellion or civil war, viz., from the 26th of
January, 1861, when the ordinance of secession was passefl
by the convention in Louisiana, to the 20th of August, 13-6-0,
when the proclamation of the President was made, declaring
the restoration of peace between the States, should‘ be de-
ducted from and not counted as the time during \.Vhl(?hl e
seription ran, and, therefore, there was not ft Ifel_'_md OF .nve
years between the claim as made in the plamt}ﬁ's petition,
to the service of the citation in the suit at bar.”

This court had held, in United Slates V. Am{(»rson.,f pre-
viously to the decision in the present case iix the Ulr[cf”r’
that as to the time of bringing suits in the (xmr_t of ¢ f"’l“‘;
under the Cavtured and Abandoned Property Act, which, bl\lt 'Lj
terms of that act, must be within two years after the close

e

* 9 Wallace, 56.
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of the war, the proclamation of the President of August
20th, 1866, announcing that peace prevailed all over the
United States, which had also been adopted by Congress as
the close of the war in regard to certain military services,
must, as to those matters, be held to be the date of its ter-
mination, No date was fixed for its commencement,

Notwithstanding the ruling already mentioned of the court
below, by which the court decided against the plea of pre-
scription, the question of prescription was submitted to the
jury on the facts under the defence set up in the answer;
and the court admitted on the trial, against the defendant’s
objection, oral statefnents of conversations and admissions
of the defendant’s intestate, tending to show that he had ac-
knowledged the debt as lately as 1863, and also admitted
for the same purpose the indorsements on the bond of the
payment of interest.

A statute of Louisiana, passed in 1858,* it is here neces-
sary to state, enacts as follows :

“SkctioN 2. Hereafter parol evidence shall not be received to
brove any acknowledgment or promise of a party deceased to
bay any debt or liability against his succession, in order to take
such debt or liability out of prescription, or to receive (revive)
the same after prescription has run or been completed ; but in
all such cases the acknowledgment or promise to pay shall be
proved by written evidence, signed by the party to be charged,
or by his specially authorized agent or attorney in fact.”

Judgment having been given for the plaintift’ the case was
now here on error.

:4[ ! r _BO . . 1
.} ehda yu -ﬂ, error ¢ y pp f ?'e.]u g”wn% an(if d

b ]1' 1“ as the plea of prescription set up made out? It will
F:da( n]utted by all that the eivil war, during which the
eral o 2
=P courts were closed, suspeuded the rmming SERhE

Prescription or statute of limitat] is 1
staty mmitations. This is settled b
Hunger v, Appoy, ;

—

* Acts of Louisiana of 1858, No. 208, p. 148.
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Now, we must assume that the commencement of the war
was on the day when the ordinance of secession of Louisiana
passed. This was January 26th, 1861. * The close of the war
was decided by this court in United States v. Anderson to have
been August 20th,1866. In other words, the warin Louisiana
lasted five years, six months, and twenty-four days. Then
the matter of the preseription of five years stands thus:

Yrs. mos. dys.
From January 1st, 1858, when the bond was due, to
January 26th, 1861, when suit, before the war,
might bave been brought, is . ;5 g . eegTs L0026
From August 20th, 1866, when an ability to sue, after
the war began, till February 29th, 1868, when the

writ was served, is . s » - ] 3 [15aks 6.5 000
‘Whole term, from date when the bond became due to
the time when the writ was served, within which
o T

sait could have been brought, . 5 5 .

Or, putting the thing in another form—
: Yrs. mos. dys

From January 1st, 1858, when the bond became due,
to February 29th, 1868, when the writ was served,

was . ; 5 ; 5 3 4 a A1 015 112324
The war, as above stated, and during which no suit !
could be, lasted, as above stated, 5% ok :‘_1
Leaving as the whole term, when the ability to sue 5
PN

existed,

Unless, therefore, we assume some later date
actual “ secession” of the State for the commence : 9
the war, or fix some later date for its ending than what this
court fixed in United States v. Anderson, or do both, the_cqﬂﬁ
below decided rightly that the plea of five years’ prescription
was not made out. i

9. Did the evidence admitted contravene the statute 0
18587

The ¢acknowledgment or promise,”
second section of the act of 1858, to be pr
evidence,” can in the nature of things, apr :
knowledgments or promises alone. It cannot app!
plied ones. Express acknowledgments o pron o4
spoken words, and can always be put in writing.

than the
ment of

required by the
oved by ¢ written
)ly to express 1¢-
y to 1m-
ises are
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plied acknowledgments or promises are not spoken words,
bhut conclusions of law from antecedent facts, and cannot ever
be put in writing. What can be in words, the statute re-
quires to be in writing. What cannot from their very nature
be in words the statute does not require to be in writing.

This distinction is supported by analogies in the law.
For example, the liability of a guarantor under the statute
of frands is required to be in writing. But where the guar-
autor is liable on other grounds than his guarantee, the
promise need not be in writing. *

So the statute of frauds which requires certain declara-
tions of trust to be proved by writing, exempts trusts aris-
wg by implication of law; that is, express trusts must be
evidenced by writing ; implied trusts not.}

In addition. The policy of the act of 1858 was to guard
against recollections of verbal statements or conversations,
80 difficnlt to remember precisely, and so easy of perver-
sion. - But this policy does not apply to proving a fact like
Payment. “The payment of principal or interest,” says
'Tuulull, C.J.,1 “stands on a different footing from the mak-
oy of promises, which are often rash or ill interpreted,
while money is not usually paid without deliberation ; and
Payment is an unequivocal act, so little liable to misconstruc-
Es:‘jz(]]::)t to be open to the objection of an ordinary ac-

Igment.  We think payment of money by one of
several joint contractors an acknowledgment not within the
i'}“sehlef or the remedy provided by the legislature against

1€ effect of an oral promise.” ‘
knrgz‘l]?eil:gl‘;t;()ll‘ be.tWe‘en PALh TRrcisady s el
sl ’;t 5 Gm promise 1s specially taken by Lord Ten-
y & y Geo. IV, e, 14§
hi;?‘{“:l:lzcidmlssm'u by a‘cr?di.tor thz}t money has been paid
v count of the admission being proved, to be made

before {] :
- the prescription or st i : 1
e I atute begins to run), being an

* 1 Saunders, ¢ 0 J; Smi :
ders, 211, note J; Smith on Contracts, 3 48, note A, p. 86.

) I Wyatt ». Hodson, 8 Bingham, 809.
1l on Limitations, Appendix, ch. 20, p. 8. Edition

T Hill on Trustees, p. 5.
¢ See act in ful
of 1869,

ik Align
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admission against his interest, may be well received as evi-
dence. In the case of a person deceased, the presumption
is that they were so made.

Messrs. 1. J. Semmes and W. A. Meloy, contra.

Mr. Justice MILLER delivered the opinion of the court,

This court held, previous to the decision in the present
case in the circuit, that as to the time of bringing suits in
the Court of Claims uunder the Captured and Abandoned
Property Act, which must be within two years after the
close of the war, the proclamation of the President of
August 20th, 1866, announcing that peace prevailed all
over thé United States, which had also been adopted by
Congress as the close of the war in regard to certain mili-
tary services, must, as to those matters, be held to be the
period of its termination. No period was fixed for its con-
mencement, because none was necessary.

Assuming that the commencement of the war was th.e
ordinance of secession of Louisiana, and its close the Presi-
dent’s proclamation of August 20th, 1866, and nppl)ing‘ﬂle
principle of deducting the period of the war from the time
in which preseription would have otherwise been C()lll")tZEda
as held by this court in Hanger v. Abbott,* the ruling of the
court below as shown by the bill of exceptions, on the excep-
tion of the five years’ prescription, would have been sound.

But in the case of The Protector,t the question of th_e pre-
cise period of time to be deducted for the interrul')ti.ou in the
running of the statute of limitations to be made in conse-
quence of the civil war, was much considered ; fmd the ne-
cessity of fixing the precise period was felt by the court to
be very pressing. An examination of the sevelza} pmclmn.ﬂ-
tions of the President, and other acts of the political d.e}m"’tf
ment of the government was had; and as a result lt.{‘iyl:
found that different periods of time must be fixed ff)r di ffl
ent States. Tt was held that the commencement of the Wi

* 6 Wallace, 632, + 12 Id. 700.
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must be governed by the President’s proclamations of block-
ade, of which there were two. The first, dated April 19th,
1861, embraced the States of South Carolina, Georgia,
Alabama, Florida, Mississippi, Louisiana, and Texas; and
the second, dated April 27th, 1861, embraced the States of
Virginia and North Carolina, So there were two proclama-
tions declaring that the war had closed; the first, issued
April 2d, 1866, embraces the States of Virginia, North Caro-
lina, South Carolina, Georgia, Florida, Mississippi, Tennes-
see, Alabama, Louisiana, and Arkansas; and the second,
issued on the 20th of August, 1866, embracing the State of
Texas. Aund it was held that these dates must be taken as
the commencement and the close of the war as to those
States respectively, in the question of the time to be de-
ducted for the existence of that war, in counting time under
the statutes of limitation.

Under this rale the time which elapsed between the 19th
of April, 1861, and the 2d April, 1866, being deducted from
tlle‘ time of the maturity of the bond and the service of the
writ in this case, there still remained more than five years,
and the plea of prescription in that view would be a bar.

But the question of prescription was submitted to the jury
ou the facts, under the defence set up in the defendant’s
answer, and on the trial the court admitted as evidence,
aganst the objection of the defendant, oral statements of
couversations and admissions of decedent, tending to prove
an acknowledgment of the debt, as due, within the period
of prescription, and also admitted for the same purpose in-
dorsements on the bond of payments made of interest up to
the year 1863,

: 1}1 this we think the court erred also. A statute of the
t?flslatl‘ll‘e of Louisiana, of the year 185.8, by its second sec-
‘ h enacts that: «Hereafter parol evidence shall not be
llec‘elved to prove any acknowledgment or promise of a party
;l?ﬁilssgt?tﬁiz éslnyl dgbkt) or li-fxbi!i-ty against his succession,
to revive thei s'tmuc s lm'bll'lty 5t

ame after prescription has run or been com-

leted; i
Pleted; but in all such cases the acknowledgment or promise
VOL. XV, 36

t of prescription, or
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to pay shall be proved by written evidence, signed by the
party to be charged, or by his specially authorized agent or
attorney in fact.” '

The principle of this act is not new in the legislation of
England and this country, and its purpose and construction
are equally obvious and well understood. It is that no.
verbal declaration of a deceased man shall be given in evi-
dence to prove against him an acknowledgment of the debt,
which would otherwise be barred by the statute of limita-
tions; and that no written evidence shall be offered unless
signed by him or his agent.

The case before us comes precisely within both the letter
and spirit of the statute. The evidence offered was parol
evidence, and if the indorsements of credits on the bond are
not strictly parol they are not written evidence signed by
the party to be charged; and the object is to prove an ac-
knowledgment of the debt, against his succession, of a de-
ceased man, by such evidence.

There seems no room for doubt that whatever may be tbe
rule as to parties who are alive, no such evidence is admis-
sible against the administrator of a deceased party. :

On both points ruled by the court concerning prescri-
tion we think the court erred, and the judgment is, there-

fore, REVERSED, with directions to grant
A NEW TRIAL.

Young v. GODBE.

oney claimed in it by the

‘When a suit turns on the question whether m i i
in one capacity o1 i

plaintiff has been advanced to the defendant, i
settled an account 0m &

another, evidence of what a person who had i g0 mot
subject with the defendant said that the defendant told him, i
legal proof. {0 the jury; told

The fact that the court in allowing the evidence to go
them that they might consider it for what it w

the case. ‘ 1
due (as ez. g, 1N the ¢

be no statute in
jon takes place;

o
as worth, does not altel

In a case where interest as a general thing is
of an account stated), the fact that there may
-where the account is settled and the transact

the place
does pob
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