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where they have been issued as process to enforce judg-
ments.

The fourteenth section clothes all the courts of the United
States with power to issue certain specific writs, and all
other writs which may be necessary for the exercise of their
respective jurisdictions, Of course Circuit Courts may issue
writs of mandamus when necessary to the exercise of their
jurisdiction, but they have no authority to issue it as an
original writ in any case. The absence of the power in the
Cireuit Courts to issne writs of mandamus, except as ancil-
lary to a jurisdiction already acquired, is so well explained
i Bath County v. Amy,* that it is unnecessary to pursue the
subject further.

JUDGMENT REVERSED, and the case remanded with direc-
tions to

Dr1sMIss THE SUIT FOR WANT OF JURISDICTION.

Mr. Justice BRADLEY :

I concur in the judgment of the court, on the ground that
the case was not on its merits a proper one for a mandamus,
I think it unnecessary to pass upon the question whether
the bankrapt court may or may not in any case issue a
mandamus to an officer of a State.

City or RicHMOND . SMITH.

The .cou“d_l of the city of Richmond, towards the close of the rebellion, and
N anticipation of the entry into the city of the forces of the United
Btates, which were then beleaguering it, passed a resolution that the
stock of liquors in the city should be destroyed by committees to be ap-
POlntgd to do this, who should give receipts to the holders ; the council
g:‘eggmg the faith of the ?ity to the holders for the value. The stock
Confe;v:.l?%tmyed accordmg.ly. Almost immediately afterwards, the
i g ‘..0 government, ﬂga'mst the protest and remonstrance of the

¥ council, set fire to certain tobacco warehouses and other buildings

* 13 Wallace, 247.
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near the premises where S had his liquors, whereby the premises of .
and his liquors were destroyed. S. sued the city, counting specially on
the resolutions, the destruction of his liquor, and stating that he had no
receipts. The city demurred. The court overruled the demurrer.

The defendant then pleaded specially the fact of the firing of the
tobacco warehouse, &c., near to S 's premises, and that at the instant of
destruction the premises were about to take fire from the tobacco ware-
houses, and did in a short time thereafter actually take fire; that the
city had no means to extinguish that fire, and that the liquors were
consumed ; and would have been consumed by the fire if the committee
had not destroyed them, and that so they were of no value to the plain-
tiff. The plaintiff demurred. The court sustained the demurrer.

The parties now went to trial, when they agreed to waive a jury and
to submit all questions of fact to the court, ¢ with authority to draw all
inferences and conclusions that a jury is authorized to draw from the
evidence, and with liberty to either party to except to the judgment in
the same manner and to the same extent that he might except to the
verdiet of a jury, and to object to the same for the same reasons and
with the right to appeal from the same.” The court found for the
plaintiff’ generally.

Held (the highest State court of Virginia having in a similar case held the
city liable) :

Ist. That the declaration was good; in other words, that the action
lay against the city.

2d. That the special plea was bad ; in other words, that the fact that
the plaintiff would have lost his liquors in any event, was no defence.

3d. That the defendant could not under the agreement raise any ques-
tions as to the effect of evidence, &c., in this court, with a view of mak-
ing this court find as true the facts set forth in the special plea; which
plea, as above mentioned, if true, was declared to be no defence.

Error to the Circuit Court for Virginia; the case being
thus:

On the 2d of April, 1865—the rebellion then in throes,
and the city of Richmond lying open to the entry of t].le
government troops that had beleaguered it—its couucil,_lu
order to prevent drunkenness, and some of the horrorsin-
cident to the occupation of a town by an invading army,
passed certain resolutions, hereinafter set forth, for tllxe de:
struction of all liquor in the city; and pledging the f{uﬂl of
the city to the owner for payment of its value. A stock of
liquor owned by one Smith was thus destroyed, and on t'he
suppression of the rebellion and the return of peace, Smith
sued the city accordingly.
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The declaration contained two counts; one special and the
other general. The special count alleged that,

“Whereas, on the 2d of April, 1865, in the then condition of
the government and army of what were then called the Con-
federate States of America, and in contemplation of the said
army giving way to the army of the United States of America,
there was held in the said city a meeting of the council of the
said city for what was then considered a work of necessity, and
at the said meeting the council of said ¢ity adopted certain reso-
lutions as follows

“1. Resolved, That it is the imperative duty of this council, in case of the
evacuation of this city by the government and army, to provide, as far as it
can, for the immediate destruction of the stock of liquor in the city.

‘2. Resolved, That.a committee of twenty-five citizens-in each ward be
appointed by the president, to act en behalf of the city, and proceed at once
toaccomplish this object, that said committee destroy, on the premises, all
the liquor they can find, giving receipts for the same 1o the holders.

“3. Resolved, That the faith of the city be,and is hereby, pledged for the

payment of the value of all liquor so destroyed to the holders of said re-
ceipts.

“And the plaintiff avers that, during the evening of the same
2d day of April, 1865, and the morning of the next day, there
did occur such evacuation of the said city by the government
and army, as was contemplated by the first of said resolutions;
an}l that & committee was appointed, according to the second of
said resolutions; and that, on the 3d day of April, 1865, said
committee did, in pursuance of said second resolution, destroy
on the premises a large quantity of liquor found by them, and
i most of the cases did give receipts for the same to the hold-
ers; and among the liquor so destroyed, and for which no receipts
"ere s given, was a large quantity of whisky, brandy, rum, and
allcohol, to wit—particulars given—the total value of all which
liguors amounts to the sum of $2832, whereof the plaintiff
was before, and at the time of such destruction, lawfully pos-
Tle;*‘::l(;w ‘Qf his own p@perty, by means whereof the faith of
liquo;- ot'(t]lty Wl'a,ls, 4nd is, pledged for the value of all the said
Sl 1e plaintiff so destroyed, to the plaintiff, which value
i wlh‘(.)[a iargc sum of money, to wit, to the sum of $2832.
i mllﬁnt he defendar?t heretofore, to wit, on the 3d day of

eoan’uzzt'mf 1ad due notice; by reason whereof the defendant

‘me liable to pay to the plaintiff the said value, amounting,
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as aforesaid, to a large sum of mon ey, to wit, the sumn last speci-
fied; and, being so liable, the said defendant, in consideration
thereof, afterwards, to wit, on the day and in the year last men-
tioned, undertook and promised to pay him the same when the
said defendant should be thereto afterwards requested.”

To this special count the defendant demurred, but the
court overruled the demurrer; the city excepting. A de-
fendant, by the practice of Virginia, not losing the beuetit
of his demurrer by pleading over, the city then pleaded
specially,

“That, at the time of the destruction of the liquor of the
plaintiff, and long prior thereto, it had been determined by the
Confederate government to set fire to the fobacco warehouses and
other buildings in said city, upon the evacuation of the city,
agaunst the protest and remonstrance of the said council, and that
ong of the said warehouses was situated mear the premises of
the said plaintiff; that, in pursuaunce of the said determination
the Confederate government did on the day aforesaid, set fire
to the said warehouses and other buildings, whereby the premises
of the plaintiff and all the property on them were destroyed by
fire; and that said city had no mecans by which it could m're.st
and extinguish the fire; and that at the instant when the said
committee were destroying the said liquor, the house of the
plaintiff, in which the liguor was stored, was about to take fire,
and did in a short time thercafter actually take fire and was
consumed, and that the said liquors would have been consumed
therein, as the said plaintiff was wholly unable to remm‘(" the
same; and the defendant avers that the liquor of the plaintiff so
destroyed by the committee as aforesaid would, if the same had
not been so destroyed by the committee, have been (-onsumm‘l
by the said fire; and that by reason thercof the liquor was of
no value to the plaintiff, and by its destruction as aforesaid the
said plaintiff has sustained no loss.”

The plaintiff demurred generally. The demurrer was
sustained. ;

The parties went to trial; agreeing to waive a trial by
Jury, and to submit all questions of law and fact to tlfe dt
cision of the court, “with anthority to draw all the ll.lft‘"
ences and conclusions that a jury is authorized to draw trom
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the evidence, and with liberty to either party to except to
the judgment of the court in the same manner and to the
same extent that he might except to the verdict of a jury, and
to object to the same for the same reasons, and with the right to
appeal from the same.”

On the hearing the plaintiff’ gave evidence to show the
destruction and value of his liquor; and in showing this,
they showed that he got no receipts from the committee;
that they had no time to give them, and here rested.

The record now proceeded in these words:

“And this being all the evidence he offered here closed his
case.

“And then the defendant offered no evidence except evidence
to prove the facts alleged and set forth in said special plea, but
the court refused to receive said evidence and excluded the
same; to which opinion of the court refusing to receive said
evidence and exeluding the same, the defendant excepted, and
tendered this his bill of exceptions, and prayed that the same
might be signed, sealed, and reserved to him, which is done ac-
cordingly.

«“ Hugr I.. Bonbp,
[seAL.] “Judge of the Circuit Court of the United States
for the 4th Circuit and District of E. Virginia.”

Thfa court found the facts generally for the plaintiff, and
gave jndgment accordingly for $2832, with interest from the
3d of April, 1865.

Lo this judgment the defendant excepted, and the case
was now here on error.

In this court the case was submitted on printed briefs, the

fl"l)’ error assigned in that of the plaintiff in error being
lat—

'The ('ircluit Court erred in overruling the demurrer to the
Special count in the plaintiff’s declaration.”

Itis proper . .
("g-t 'S proper to mention that in the case of Jones ¢ Co. v.
Ay of Richmond,* on a suit agaiust the city arising on the

* 18 Grattan, 517.

Y
P XV 28




City or RiceMOND v. SMITH. [Sup. Ct.

Argument for the plaintiff in error.

same resolutiouns, the Court of Appeals of Virginia had de-
cided that the city was liable to the holders of receipts given
under the resolutions of the city council.

Mr. L. R. Page, for the city, plaintiff in error:

There was error in overruling the demurrer to the special
count in the declaration.

The liability of the city, if any there be, for the destruc-
tion of the plaintifi’s liquors, can only be upheld upon the
ground that the city made a valid contract to pay for their
value. The destruction of this property was not a taking
of private property for public uses, for which compensation
is required to be made. The resolves of the city council
were made and executed for the public weal, at a time of
imminent peril. The rights of private property, sacred as
they are, must yield to the higher demands of the public
safety. 1In such cases salus populi, suprema est lex. The pro-
ceedings upon which the plaintiff below rested his claim,
are like those where an individual or a municipality raze
houses to prevent the spread of an existing conflagration;
and it is well settled that this may be done without respon-
sibility to the owner for the damages he sustains.

In Mouse’s Case,* Lord Coke says:

“Tor the commonwealth, a man shall suffer damage, as for
the saving of a city or town, a house shall be plucked down' it
the next be on fire. This every man may do, without being
liable to an action.”

There was, therefore, no consideration for the undertak-
ing of the city to pay the value of the liquors destroyed.
The judge who delivered the opinion derives the power of
the city to make the order and pledge, from the general wel-
fare clause in the charter. Similar provisions are to be
found in the charter of nearly every municipality in the
land, and yet it is believed no case can be found where the
exercise of such powers has been maintained, unless there

% g o A e me
was express authority therefor, either in the charter orso
el

# 12 Reports, 63, Ib. 13.
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general statute. It is manifest that the language of this
geueral provision must be construed with reference to the
other powers granted the city, otherwise the specific graut
of powers would have been useless, and it is further mani-
fest that the power to be exercised under these general
words, must be exercised by fixed by-laws, rules, or ordi-
nances, and not by some isolated and instantaneous act,

The decision is questioned by Dillon in his able treatise
on Municipal Corporations,* and it is there intimated that
the order for the destruction of liquors was not within the
scope of the corporate powers of the city.

But if the decision in Jones ¢ Co. v. The City of Richmond,
a3 to the validity of this contract, be binding in this forum
because it may be regarded as a local question, then it is in-
sisted that the defendant in error has not brought himself
within the terms of the resolutions of the council so as to
eititle him to maintain this snit. e holds no receipt from
the commissioners authorized to destroy the property, and

the faith of the city is pledged only to those who hold such
receipts,

Mr. W, F, Mattingly, contra,

M. Justice CLIFFORD delivered the opinion of the court.

Prior to the surrender of the city of Richmond to the Fed-
eral forces, and in contemplation of that event, which took
Plilt'c- on the same day, the city couneil adopted the follow-
g resolutiong : (1.) That it is the imperative duty of this
couneil, in case of the evacuation of this city by the govern-
ment and army, to provide as far as it can for the immediate
deStl'll'('tiOll of the stock of liguor in the city. (2.) That a
tommittee of twenty-five citizens in each ward be appointed
by the president to act in belalf of the city and proceed at
220&({0 u‘COO'mplish this o.])ject; that said committee destroy
£ thép‘:‘emlses all the liquor they can find, giving receipts

sane to the holders, (3.) That the faith of the city
Toar LA e R oy
¥ Page 366, note 1.

‘*—
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be, and is hereby, pledged for the payment of the value of
all liquors so destroyed to the holders of said receipts.

Such evacuation of the said city by the government and
army as that contemplated by the first resolation did occur
during the evening of that day and the morning of the next
day, and it appears that the committee contemplated by the
second resolution was appointed, and that they, on the fol-
lowing day, in pursuance of said second resolution, destroyed
on the premises of the plaintiff the liquors mentioned in the
declaration, of the value specified in the bill of particulars
filed in the case and annexed to the declaration.

Payment having been refused the plaintiff brought an
action of assumpsit against the corporation defendants to
recover the value of the liquors destroyed, as promised in
the third resolution. Service was made, and the defendants
having entered their appearance demurred to the special
count, but the court overruled the demurrer aud the parties
having waived a jury submitted the cause under the plead-
ings to the decision of the court.

Two pleas were pleaded by the defendants, as follows:
(1.) That they never undertook and promised as alleged in
the -declaration. (2.) That prior to the destruction of the
liquors as alleged, the Confederate government determin?d,
in case the city should be evacnated as supposed, to set fire
to the warehouses and other buildings in the city, and t.hat
they did on that day set fire to such warehouses and build-
ings, including the premises of the plaintiff, and that the
same were destroyed by fire; that the building in which the
liquors were stored took fire shortly after the lignors were
destroyed, and was consumed, and that the liquors, if they
had not been destroyed, would have been consumet_]. )

Issue was joined upon the first plea and the plaintiff’ de-
murred to the second, and the court sustained the dem'url'el‘
and held the plea to be insufficient. Evidence was intro-
duced by the plaintiff and the court rendered judgment 1t
his favor for the sum of two thousand eight hundred am;
thirty-two dollars, and the defendants excepted and removet
the cause into this court.
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Before proceeding to examine the questions which have
been discussed at the bar, it becomes necessary to refer to
certain other portions of the record, and more particularly
to the agreement signed by the counsel waiving a trial by
jury and submitting all questions of law and fact arising on
the trial of the cause to the decision of the court. By that
agreement it is also stipulated that the court may * draw all
the inferences and conclusions that a jury is authorized to
deaw from the evidence, and with liberty to either party to
except to the judgment of the court in the same manner and
to the same extent that he might except to the verdict of a
jury, and to object to the same for the same reasons.”

Parties have a right to waive a trial by jury and submit

the issues of fact to the determination of the Cireuit Court,
but they cannot by any such agreement make it the duty of
this court to draw inferences and conclusions of fact from
the evidence, nor to examine such inferences and conclusions
of fact as may be drawn from the evidence by the Circuit
Court.*
‘Pnrsuzmt to that agreement the court made a general
h.nding as follows: “The court finds the facts for the plain-
tiff,” and rendered Judgment that the plaintiff recover of the
tie.fendzmts the sum of two thousand eight hundred and
thll‘ty-t\vo dollars, with interest. BExceptions were taken at
tlhe time to the opinions of the court given against the de-
?endunts, but there is no exception to any 1'llli1ig of the court
i adx.nitting or rejecting evidence, and no prayers for in-
Structions of any kind were presented to the court.

]-*Sl}(*s of fact in civil causes pending in the Cireuit Courts
may, 1t the parties so agree, be tried and determined by the
tourt without the intervention of a jury, but such a submis-
S0 necessarily implies that the facts shall be found by the
Ot and the act provides that the finding may be either
general op special, and that it shall have the same effoct as

o e ———

* Shank, . gt f s
Howard‘ 43:“1 L. VVﬁShlngton, 5 Peters, 597; Suydam ». Williamson, 20
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many years, a resident of the city of New Orleans. On
the 9th of that month—Dbeing “a registered enemy” of the
United States—a military order was issued that he should
“leave that parish for the so-called Confederacy before the
15th instant.” The order was obeyed. Ile proceeded to
Mobile, and remained there until the capture of that place
by the National forces in April, 1865. Ie thereapon re-
turned immediately to New Orleans, and was not further
molested there by the military authorities. The subjugation
of the city of New Orleans by the forces of the United States
became complete on the 6th of May, 1863. It remained
thenceforward in their possession until the close of the iu-
surrection. ~ The absence of Lasere from New Orleans, like
his departure, was enforced and involuntary. e intended
to return, and, as soon as permitted to do so, did return and
resume his residence. In the fall of 18683, after his expulsion,
proceedings by executory process were instituted against
him upon two mortgages for the seizure and sale of the
mortgaged premises, consisting of a house and lot in New
Orleans. The first order bears date on the 23d of Novmnb‘er.
On the 27th of that month the sheriff returned on the notice
of demand of payment, that, ¢ after diligent search and 1n-
quiry,” he “was informed” that Lasere had ‘left tlne\ city
and State without leaving an agent to reproesent him.” A
curator ad hoe was thereupon appointed, but it does not ap-
pear that he took any action.  After the legal delay had
expired”’ the sheriff proceeded to advertise and sell the
premises, and conveyed them to the purchaser. Lasere,
after his return from Mobile, instituted the original cases to
vacate those proceedings. They terminated in the adverse
judgment which is before us for review.

It is contrary to the plainest principles of reason and ] HS“
tice that any one should be condemned as to person g P“y‘i;
erty without an opportunity to be heard.* Scant timé “"‘11

allowed the plaintiff’ in error to prepare for his remov

* McVeigh ». United States, 11 Wallace, 267.
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Viewed in any reasonable light, the court is of the opinion
that there is no error in the record.

JUDGMENT AFFIRMED.

Mr. Justice BRADLEY, dissenting :

[ dissent from the judgment of the court in this case. A
resolution adopted by the common council of an insurgent
city just before its occupation by our armies, for the purpose
of keeping any class of property out of its hands by destroy-
ing the same, is a sheer act of war, and no contract or stipu-
lation for indemnity to persons whose property was thus
destroyed had any validity after the collapse of the Confede-
racy. The owners of tobacco, cotton, or machinery de-
stroyed on similar oceasions are just as much entitled to set
up stipulations for indemnity. The wounded soldier has

Just as good a right to claim damages from the Confederate
soldier who wounded him,

Haxaver ». WooprUFF.

L. Bonds issued by authority of the convention of Arkansas, which at-
tempted to carry that State out of t

i he Union, for the purpose of sup-
porting the war levied by the insur

thad & j rectionary bodies then controlling
umt.btalh! against the Federal government, do not constitute a valid
consideration for g promissory note, although bonds of that character
Were used as g circulating medium in Arkansas and about Memphis in
the common and ordinary business transactions of the people.

2. Thori i /
Tl.m case of Thorington v. Smith (8 Wallace, 1) approved, but distinguished
from the present case,

ON certificate of division in opinion between the judges

01f the Circait Court for the Eastern District of Arkansas ;
the case being thus;

Hanane
830y not

rsued Woodruff in the court below upon a prom-
¢ executed by the latter,
on the 224 of December,

at Menphis, Tennessee,
1861, for $3099, payable twelve
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