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Statement of the case.

StaTE TAX oN RaiLway Gross RECEIPTS.

[REAaDING RAILROAD COMPANY v. PENNSYLVANIA.]

- A statute of a State imposing a tax upon the gross receipts of railroad
companies is not repugnant to the Constitution of the United States,
though the gross receipts are made up in part from freights received for
transportation of merchandise from the State to another State, or into
the State from another.

. Such a tax is not a regulation of interstate commerce.

. Nor is it a tax on imports or exports.

. Nor is it a tax upon interstate transportation.

. A distinetion made between a tax upon freights carried between States,
because of their carriage, and a tax upon the fruits of such transporta-
tion after they have become intermingled with the other property of the
carrier.

Error to the Supreme Court of Pennsylvania; the case
being thus:

By an act of the legislature of Pennsylvaniu, passed on
the 23d day of February, 1866, entitled « An act to amend
the revenue laws of the Commonwealth,” a tax was imposed
upon the gross receipts of certain companies. The second
section was as follows:

“In addition to the taxes now provided by law, every rail-
road, canal, and transportation company incorporated under
the laws of this Commonwealth, and not liable to the tax upon
income under existing laws, shall pay to the (.‘ommonwealt’h 2
tax of three-fourths of one per centum upon the gross receipts
of said company ; the said tax shall be paid semi-annually upon
the first days of July and January, commencing on tho first day
of July, 1866 ; and for the purpose of ascertaining the amount
of the same, it shall be the duty of the treasurer, or other proper
officer of said company, to transmit to the auditor-general a
statement, under oath or affirmation, of the amount of gross
receipts of the said company during the preceding six n}OHFhS;
and if such company shall refuse, or fail, for a period of le‘t)i
days after such tax becomes due, to make said return, or to pay
the same, the amount thereof, with an addition of ten per centum
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thereto, shall be collected for the use of the Commonwealth, as
other taxes are recoverable by law from said companies.”

Under this statute the accounting officers of Pennsylvania
stated an account between the Commonwealth and the Read-
ing Railroad Company, for tax on the gross receipts of the
company, for the half year ending December 31st, 1867. The
company, as stated in a preceding case,* was a corporation
created by the State of Pennsylvania. Its road was between
Philadelphia and the coal regions of Pennsylvania, and one
large source of the company’s profit was the transportation
on the road of coal from the coal regions to a place near
Philadelphia, called Port Richmond, or to the Schuylkill
Canal, from both which places most of it went to States
other than Pennsylvania.

The account, as stated by the accounting officers of the
Commonwealth, was based on returns made by thie company,
which discriminated between receipts from freight trans-
ported to points within, and receipts from freight exported
to points without, the State of Pennsylvania. The latter
were returned under protest against their liability to taxa-
tion, and the tax assessed against these receipts made the
?1111iect of the present controversy. The company, in refus-
g to pay, alleged that the act of February 23d, 1866—so
far as it taxed that portion of the gross receipts which were
del‘}ved from transportation from the State to another State,
or into the State from another,—was unconstitutional and
vmdf because, among other reasons, it was in conflict with
th.e fourth paragraph of the eighth section of the first article
of the Constitution of the United States, which ordains that—

@
o Congress shall have power to regulate commerce with for-
10 at1

gt nations and among the several States.”

: And with 'the second paragraph of the tenth section of
1€ 8ame article, which ordains that—

N
No State shall, without the consent of Congress, lay any

mposts or duties

; on imports or exports, except what may be
absolutely necessa
e

ry for executing its inspection laws.”

* See supra, 234.
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Argument for the plaintiff in error.

The Supreme Court of Pennsylvania adjudged that the
act was not in conflict with either of the clauses of the Con-
stitution relied on; and to this, its judgment, the present
writ of error was taken.

Messrs. James K. Gowen and R. A, Lamberton, for the
plaintiff in error :

We assume that the position taken by us in the case of
The State Freight Tax*—the position, namely, that a State tax
upon freight generally is unconstitutional, as applied to the
transportation of merchandise from one State to another—
will be sustained by the judgment of this court. Setting
out, then, as with a postulate, that such a tax is unconstitu-
tional, we say:

1st. There is no difference, in principle, between a freight lax
requlated by reference to the articles transported and such a lax
levied in the shape of a percentage of the moncy received for lrans-
portation.

Is it not unreasonable to say that a tax of two cents per
ton on the transportation of coal is unconstitutional, and yet
that a tax of one per cent. on every two dollars (or two
cents) paid for the transportation of coal is constitutional?
If State taxation of interstate commerce is forbidden, a tax
on the transportation of a ton of freight from one State to
another must be equally illegal, whether the sum to be paid
is specially mentioned or is left to be ascertained by a simple
arithmetical calculation. The great ohject of the constitu-
tional provision giving Congress the power to regulate com-
merce between the States was to prevent the States from
embarrassing the intercourse which was intended should
freely exist between these bodies, designed to be united for
many purposes into one nation, with equal rights and privi-
leges conferred upon all. If any one could tax the com-
modities carried it could exclude their passage through the
State or across its lines. Is not a tax imposed on the amount

# Supra, 237-245. The case had just been argued.
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of freight received by a transportation company the same in
effect as one charged against the article carried? If the
State can charge three-fourths of one per cent. on the money
paid for freight, it can charge fitty per cent. on all money
received, and although it can undoubtedly tax its own citi-
zens who are represented iu its legislative bodies to any ex-
tent that the law-makers may see proper, it cannot thus
increase the price of transportation to the people of other
States.

2d. A tax upon the gross receipts of a lransportation company
is necessarily a tax upon transportation.

In the Banlk of Commerce v. The Commissioners of Taxes)*
it was held that Federal securities held by a bank in New
York, as part of the bank’s eapital, could not be constitution-
ally taxed under a law of that State which took the actual
value of the entire capital stock as the basis of taxation,
although it was strongly urged that the Federal sccurities
were not specifically and eo nomine taxed; that no discrimi-
nation was made between them and other property; and
that, in fact, the tax was upon the aggregate value of the
property of the bank, irrespective of the character of the
component parts of that property. This court, however,
unanimously refused to admit that the law of New York
did not tax Federal loans, because the tax was imposed in-
diseriminately upon all the property of the bank.

So a tax upon the gross receipts of a company is, neces-
sarily, a tax upon its receipts from transportation, or any
other source; but, when the company is a transportation
company, and the tax is chargeable upon the gross receipts
of transportation companies only, it is plain that the tax was
Practically intended to be a tax on gross receipts from trans-
bortation, and on nothing else. The gross receipts of a
tl‘z}nsportzltiOll company niust, in nearly every case, be re-
ce1pts from transportation alone.

.The Banl Tax Caset was but an affirmance of the prin-
ciple on which the case we refer to was ruled. It was there

—_—

* 2 Black, 620. + 2 Wallace, 200.
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held that a tax on a valuation equal to the amount of the capital
stock of a bank, paid in, or secured to be paid in, was really and
substantially a tax upon that portion of the capital stock
which consisted of the loans of the United States, notwith-
standing it was strenuously urged that the tax was the same,
in substance, as a tax of a specific sum upon the franchises
and privileges of the bank, irrespective of the character of
its investments, or, to use the language of Denio, C.J., in
Utica v. Churehill,* a tax ¢ like that annexed to the franchise
as a royalty for the grant,” and notwithstanding the form of
the tax appears to have been specially devised to obviate the
objections sustained in the case of 7%he Banfk of Commerce v.
The Commissioners.

Messrs. F. Carroll Brewster and Lewis Waln Smith, contra:

Even if we conceded, which we do not, the unconstitu-
tionality of the tax on freight generally—the matter just now
argued in the preceding case—the unconstitutionality of the
tax on gross receipts generally by no means follows.

First. The tax of three-fourths of one per cent. on all gross
receipts of a transporlation company is not a tax on property, bul
on the franchises of the corporation.

This question came before this court in the case of the
Society for Savings v. Cvite,t and in Provident Institution v. Mas-
sachuseits.} The identity between the taxes there and the
one here, so far as the effect on the corporations was con-
cerned, will be noticed at once, The tax being, therefore,
on the franchises of the corporation, and not on the PiCEs
erty, it is clearly not included in the prohibited 1‘ogulat1'0t\
of commerce, even according to the pretensions of the plain-
tiffs in error.

Second. Lven if the lax on gross receipts be considered as a (az
on properly, it is still constitutional, or within the power of the
State so to tax i.

In Woodruff' v. Parham,§ the State levied a tax on the

i 3.
% 33 New York, 240, $ 6 Wallace, 594, 1 Ib. 611. § 8 Wallace, 12
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gross sales of an auctioneer. Ile set up that these sales,
which were of goods in unbroken packages from other States,
were exempt. The court decided they were taxable. To
the same effect is Hinson v. Lott.* These cases establish
this, as far as adjudication can establish anything, that the
States have a right to tax the gross receipts of a citizen
transacting business, be the receipts derived from what
source soever, and that such a tax is not unconstitutional,
provided that the tax does not institute any diserimination
against non-residents.

If constitutional, it is not necessary for us to explain why
the Commonwealth of Penusylvania has seen fit to levy, in
regard to some corporations in her borders, a tax on gross
receipts rather than on something else for which she might
have taxed them, yet, as showing the propriety of this sort
of tax, sometimes, we may, perhaps, take the freedom to say
a word further to the court on this subject.

The greater portion of the revenues of Pennsylvania are de-
rived from the taxes levied on corporations. There are various
forms of these taxes. In some cases they are levied on the
eapital stock; in most, perhaps, on net earnings, or income.
The Commonwealth adapts the form of the tax to the par-
tciculm' k'md_l of corporation, so that its collection can be facil-
ltated. Ixperience has shown her that it is better to charge
a mining company a large percentage, as three per cent. on
net earnings, and to charge a railroad company a small one,
as three-fourths of one per cent., on gross receipts. The
reason why the gross receipts are selected as a basis of taxa-
t}on of a railroad company, was doubtless because the State
ioun'd that a large number of railroads were expending their
receipts in improvements, and charging these as expenses.
The .cost of every improvement was deducted from the “net
earnings,” and while thus enriching themselves the railroad

co T 2 d . :
i Elpﬂllles were avoiding taxation. The State, therefore,
g des a low percentage on the gross receipts of railroads,
n ey

taxes them, whether they are expended in improve-

* 8 Wallace, 148.
19
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Reply.

ments or declared as a dividend. Such a course is both just
to the corporation, and politic on the part of the State,

Reply: There is nothing in The Society for Savings v. Cvile,
to indicate that the court meant to question the authority of
the cases which we have cited from 2d Black and 2d Wal-
lace. It was held in The Society for Savings v. Coite, that a
statute of a State requiring savings societies authorized to
receive deposits, but without authority to issue bills, and
having no capital stock or stockholders, to pay annually into the
State treasury a sum equal to three-fourths of one per cent.
on the total amount of their deposits on a given day, imposes
a franchise tax, not a tax on property.

The court, while admitting that the tax would have been
unconstitutional, as to deposits invested in Federal securi-
ties—if it could be considered a tax on the property repre-
sented by such securities—held, that it was not a tax on the
property, but on the franchises or privileges of the defendant
corporation. The facts of the corporation having no capital
stock (its charter authorizing it to improve deposits for the
benefit of its depositors), of its investments really belonging
to its depositors, and of the tax being assessed not upon the
actual value of the deposits, were all considered as showing
that the tax was not imposed on the property, but on the
functions, franchises, or corporate privileges of the de-
fendant.

The succeeding case of The Provident Institution v. Massi-
chusetts, is to the same effect. '

Neither tends to prove that a tax on the gross receipts of
a transportation company is not a tax upon transportation,
nor that a tax upon interstate transportation is not a tax
upon, and a regulation of, interstate commerce.

That the tax upon the gross receipts of railroad, waﬂ_]a
and transportation companies, imposed by the Pennsylvaui
statute, was intended to be a tax upon their franchises,
can hardly be asserted in face of the fact that most other
incorporated companies in the State are taxed, confessed'ly’
upon their net earnings or income, The value of a franchise
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depends upon the profit derived from it; and the gross re-
ceipts of a railroad or canal company are not the measure
of the profit made. DBut, in truth, the question is not, whe-
ther a tax which is alleged to operate as a regulation of com-
merce between the States or with foreign nations, is or is
not a tax upon persons, property, trades or occupations, but
whether it does really operate as a regulation of such com-
merce ; since it is practically impossible for any State to
collect a tax except from persons or property within her ter-
ritory. It was contended that the tax upon importers in
Brown v. Maryland,* was not a tax upon imports, but upon
a business or occupation carried on in Maryland ; that the
tax on bills of lading in Almy v. California,t was a stamp
tax, and not a duty on exports; and it might have been, and
probably was, urged in Hays v. The Pacific Mail Steamship
Company,] that the State of California had an undoubted
right to tax ships as well as all other property within her
territory.  In Crandall v. Nevada,§ the tax chargeable against
the carriers of passengers leaving the State was defended as
a tax upon the business of carriers within the State.

When the court decided, in Zhe Savings Society v. Cbite,
and in The Provident Institution v. Massachusetls, that the
taxes there in question were charged upon the business of
the corporation, and not upon their property, the unex-
pressed premise of the argument no doubt was, that such
taxes did not practically interfere with the power of the
L’nited States to borrow money; just as in Nathan v. Louis-
tana,|| a State tax on exchange and money brokers was held
not to interfere with the power of Congress to regulate com-
merce, “Under the law,” said McLean, J., in the last-
mentioned case, ¢ every person is free to buy or sell bills of
exchange as may be necessary in his business transactions,
but he is required to pay the tax if he engages in the busi-
ness of a money or exchange broker.” But can it be said
that the power of Congress to regulate commerce between
the States, and its actual regulation of it by leaving it free

" 12 Wheaton, 419. + 24 Howard, 169. i 17 Id. 596.
¢ 6 Wallace, 36, || 8 Howard, 73.




292 StatE Tax oN Raruway Gross Recerprs. {Sup. Ct.

Opinion of the court.

and unrestricted, are not interfered with by a State regula-
tion which exacts a certain sum for every passenger and
every bale of goods that cross her boundary? or can it be
reasonably said that every person is free to pass or repass,
or to send his goods, without being taxed, provided he does
not use the railroads or canals of the State ?

Mr. Justice STRONG delivered the opinion of the court.

The question is whether the act of the legislature of Peun-
sylvania passed February 28d, 1866, under which a tax was
levied upon the ‘Philadelphia and Reading Railroad Com-
pany of three-quarters of one per cent, upon the gross re-
ceipts of the company, during the six months ending De-
cember 31st, 1867, is in conflict with the third clause of the
eighth section, article first, of the Constitution of the United
States, which confers upon Congress power to “regulate
commerce with foreign nations, and among the several
States, and with the Indian tribes;”” or whether it is in con-
flict with the second clause of the tenth section of the same
article, which prohibits the States, “without the consent of
Congress, from laying any imposts or duties on imports or
exports, except what may be absolutely necessary for exe-
cuting their inspection laws.” It was claimed in the State
courts that the act is unconstitutional so far as it taxes that
portion of the gross receipts of companies which are de-
rived from transportation from the State to another Statqr
or into the State from another, and the Supreme Court of
the State having decided adversely to the claim, the case has
been brought here for review.

We have recently decided in another case between the
parties to the present suit, that freight transported from
State to State is not subject to State taxation, because thus.;
transported. Such a burden we regard as an invasion of
the domain of Federal power, a regulation of interstat(ﬁ
commerce, which Congress only can make. If then a tilf\
upon the gross receipts of a railroad, or a canal com}’f”{’v"
derived in part from the carriage of goods from one bt"te
to another is to be regarded as a tax upon interstate trans-
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portation, the question before us is already decided. The
answer which must be given to it depends upon the prior
question, whether a tax upon gross receipts of a transporta-
tion company is a tax upon commerce, so far as that com-
merce consists in moving goods or passengers across State
lines. No doubt every tax upon personal property, or upon
occupations, business, or franchises, affects more or less the
subjects, and the operations of commerce. Yet it is not
everything that affects commerce that amounts to a regula-
tion of it, within the meaning of the Constitution, We think
it may safely be asserted that the States have authority to
tax the estate, real and personal, of all their corporations,
including carrying companies, precisely as they may tax
similar property when belonging to natural persons, and to
the same extent. We think also that such taxation may be
laid upon a valuation, or may be an excise, and that in ex-
acting an excise tax from their corporations, the States are
not obliged to impose a fixed sum upon the franchises or
upon the value of them, but they may demand a graduated
contribution, proportioned either to the value of the privi-
leges granted, or to the extent of their exercise, or to the
results of such exercise. No mode of effecting this, and no
forms of expression which have not a meaning beyond this
can be regarded as violating the Constitution. A power to
tax to this extent may be essential to the healthy existence
of the State governments, and the Federal Constitution
ought not to be so coustrued as to impair, much less de-
stroy, anything that is necessary to their eflicient existence.
But, on the other hand, the rightful powers of the National
government must be defended against invasion from any
quarter, and if it be, as we have seen, that a tax on goods
and commodities transported into a State, or out of it, or a
:?:n;lp[:ﬁ: t‘;lllee owner of su.ch goo.ds for the right thus to
oo, em, is a regulation of interstate commerce, such
:‘:eliuevidslils(l)vely. withiu' the provim?e (.)f'Congress, it is, as
e wi in the former case, inhibited by the Consti-

Is, then, the tax, imposed by the act of February 23d,
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1866, a tax upon freight transported into, or out of, the
State, or upon the owner of freight, for the right of thus
transporting it? Certainly it is not directly. Very mani-
festly it is a tax upon the railroad company, measured in
amount by the extent of its business, or the degree to which
its franchise is exercised. That its ultimate effect may be
to increase the cost of tramsportation must be admitted. So
it must be admitted that a tax upon any article of personal
property, that may become a subject of commerce, or upon
any instrument of commerce, affects commerce itself. If
the tax be upon the instrument, such as a stage-coach, a
railroad car, or a canal, or steamboat, its tendency is to in-
crease the cost of transportation. Still it is not a tax upon
transportation, or upon commerce, and it has never been
seriously doubted that such a tax may be laid. A tax upou
landlords as such affects rents, and generally increases them,
but it would be a misnomer to call it a tax upon tenants. A
tax upon the occupation of a physician or an attorney, meas-
ared by the income of his profession, or upon a banker,
graduated according to the amount of his discouuts or de-
posits, will hardly be claimed to be a tax on his patients,
clients, or customers, though the burden ultimately falls
upon them. It is not their money which is taken by the
government, The law exacts nothing from them. DBut
when, as in the other case between these parties, a company
is made an instrument by the laws to collect the tax from
transporters, when the statute plainly contemplates that tl;le
contribution is to come from them, it may properly be said
they are the persons charged. Such is not this case. The
tax is laid upon the gross receipts of the company; laid upon
a fand which has become the property of the compang
mingled with its other property, and possibly expended in
improvements or put out at interest. The statute does not
look beyond the corporation to those who may lmv.e con-
tributed to its treasury. The tax is not levied, and, indeed
such a tax cannot be, until the expiration of each halt-year,
and until the money received for freights, and from othe:r
sources of income, has actually come into the companys
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hands. Then it has lost its distinctive character as freight
earned, by having become incorporated into the general
mass of the company’s property. While it must be con-
ceded that a tax upon interstate transportation is invalid,
there seems to be no stronger reason for denying the power
of a State to tax the fruits of such transportation after they
have become intermingled with the general property of the
carrier, than there is for denying her power to tax goods
which have been imported, after their original packages
have been broken, and after they have been mixed with the
mass of personal property in the country. That such a tax
is not unwarranted is plain. Thus, in Brown v. Maryland,*
where it was ruled that a State tax cannot be levied, by the
requisition of a license, upon importers of foreign goods by
the bale or package, or upon other persons selling the same
by bale or package, Chief Justice Marshall, considering the
dividing line between the prohibition upon the States against
taxing imports and their general power to tax persons and
property within their limits, said that “when the importer
has 80 acted upon the thing imported that it has become in-
corporated and mixed up with the mass of property in the
country, it has, perhaps, lost its distinctive character as an
import, and has become subject to the taxing power of the
S'tate.” This distinction in the liabilities of’ property in its
fllﬁ'erent stages has ever since been recognized.t It is most
1fnp01'tant to the States that it should be. And yet if the
§tates may tax at pleasure imported goods, so soon as the
mporter has broken the original packages, and made the
first sale, it is obvious the tax will obstruct importation quite
a8 much as would an equal impost upon the unbroken pack-
ages before they have gone into the markets. And this is
80, }hough no discrimination be made.

'lh:sre certainly is a line which separates that power of
the Federal government to regulate commerce among the

—_——

K12 Wheaton, 419-44].

g ;dvz’?;ing v. The Mayor, 8 ‘Wallace, 122 ; Pervcar v. The Commonwealth,
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States, which is exclusive, from the authority of the States
to tax persons’ property, business, or occupations, within
their limits, This line is sometimes difficult to define with
distinctness. It is so in the present case; but we think it
may safely be laid down that the gross receipts of railroad
or canal companies, after they have reached the treasury of
the carriers, though they may have been derived in part
from transportation of freight between States, have become
subject to legitimate taxation. It is not denied that net
earnings of such corporations are taxable by State authority
without any inquiry after their sources, and it is difficult to
state any well-founded distinction between the lawfulness
of a tax upon them and that of a tax upon gross receipts, or
between the effects they work upon commerce, except per-
haps in degree. They may both come from charges made
for transporting freight or passengers between the States,
or out of exactions from the freight itself. Net earnings
are a part of the gross receipts.

There is another view of this case to which brief reference
may be made. It is not to be questioned that the States
may tax the franchises of companies created by them, and
that the tax may be proportioned either to the value of a
franchise grauted, or to the extent of its exercise; nor is it
deniable that gross receipts may be a measure of proximate
value, or, if not, at least of the extent of enjoyment. If
the tax be, in fact, laid upon the companies, adopting such a
measure imposes no greater burden upon any freight or
business from which the receipts come than would an equal
tax laid upon a direct valuation of the franchise. In bf)th
cases, the necessity of higher charges to meet the exaction
is the same,

Influenced by these considerations, we hold that the act
of the legislature of the State imposing a tax upon the
plaintifts in error equal to three-quarters of one per Ceflt'-
of their gross receipts is not invalid because in conflict with
the power of Congress to regulate commerce amoug the
States. And under the decision made in Woodruf v. Par-
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ham,* it is not invalid because it lays an impost or duty on
imports or exports.
JUDGMENT AFFIRMED.

Mr. Justice MILLER (with whom concurred Justices
FIELD and HUNT), dissenting.

The principles announced in the case of the tax on the ton
of freight, and the argument by which those principles are
supported, meet my full approval. They lie at the founda-
tion of our present Federal Constitution. The burdens
which States, possessed of safe and commodious harbors,
imposed by way of taxes called imposts upon the transit of
merchandise through those ports to their destination for
consumption in other States, were the cause as much as any
one class of griewances of the formation of that Constitu-
tion; and the reluctance of the little State of Rhode Island
to give up the tax which she thus levied on the commerce
of her sister States throngh the harbor of Newport, then
the largest importing place in the Union, was the reason
that she refused for nearly two years to ratify that instru-
ment.

The clauses of the Constitution which forbid the States to
1§Vy duties on imports, and which gave to Congress the
rlght to regulate commerce, were designed to remedy that
evil,and have always been supposed to be sufficient for that
purpose. The one is the complement of the other, and
something more. The first forbids the States to levy the
tax.on goods imported from abroad. The second places the
entire control of commerce, with the exception of such as
may be begun and completed within a single State, under
the c<.)ntr01 of Congress. That commerce which is carried
on with foreigners, or with the Indian tribes, or between
citlzens of different States, is under the jurisdiction of the
General Government.

T T U
he opinion which affirms the tax of so much per ton on

—

* 8 Wallace, 123,
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freight carried from one State to another to be a tax upon
transportation, and therefore a regulation of the commerce
among the several States forbidden by the Constitution,
receives the approbation of all the members of this court
except two. And it is there declared that any tax upon the
freight so transported, or upon the carrier on account of
such transportation, is within the prohibition.
Is the tax in the present case also within the evil intended
to be remedied by the commerce clause of the Constitution?
It seems to me that to hold that the tax on freight is within
it, and that on gross receipts arising from such transporta-
tion is not, is *“ to keep the word of promise to the ear and
break it to the hope.” If the State of Pennsylvauia, avail-
ing herself of her central position across the great line of
necessary commercial intercourse between the east and the
west, and of the fact that all the ways of land and water
carriage must go through her territory, is determined to
support her government and pay off’ her debt by a tax on
this commerce, it is of small moment that we say she cannot
tax the goods so transported, but may tax every dollar paid
for such transportation. Her tax by the ton beiug declared
void, she has only to effect her purpose by increasing cor-
respondingly her tax on gross receipts. In either event the
tax is one for the privilege of transportation within ber
borders; in either case the tax is one on trausportation.
That the tax on gross receipts comes not only ultimately,
and in some remote way, but directly out of the freight
transported, it is hardly worth while to argue. The railnpad
company makes precisely the same calculation in making
its business profitable in relation to the cost and expenses
of transportation, and the price to be demanded for 1t, 1
regard to this tax, that it does in reference to the tax on the
ton of freight, and it imposes this additional burden for the
benefit of the State in fixing the price of transportation.
The tax does not depend on the profits of the companies.
It is the same whether the profits or the losses preponderate
in a given year. A road may do a large carrying trade at &
loss, but the State says, nevertheless, < for every dollar that
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you receive for transportation I claim one cent or half a
gent!

It is conceded that railroads may be taxed as other cor-
porations are taxed on their capital stock, on their property,
real and personal, and in any other way that does not im-
pose necessarily a burden on transportation between one
State and another. But a railroad or canal company differs
from corporations for banking, insurance, or manufacturing
purposes in this, that while their business is only remotely,
or incidentally, connected with commerce, the business of
roads and canals, namely, transportation of persons and property,
is iself commerce. So much of said commerce as is exclu-
sively within the State is subject to its regulations by taxa-
tion or otherwise, but that which carries goods from or to
another State is exempted by the Constitution from its con-
trol, —

1 lay down the broad proposition that by no device or evasion,
by no form of statutory words, can a Slate compel citizens of other
States to pay to it a tax, contribution, or toll, for the privilege of
having their goods transported through that State by the ordinary
channels of commerce.  And that this was the purpose of the
framers of our Constitution I have no doubt; and I have
:just as little doubt that the full recognition of this principle
18 essential to the harmonious future of this country now, as
ltwas then.  The internal commerce of that day was of small
Importance, and the foreign was considered as of great con-
Séquence. Bat both were placed beyond the power of the
States to control. The interstate commerce to-day far ex-
-ceeds 1n value that which is foreign, and it is of immense
!Mportance that it should not be shackled by restrictions
posed by any State in order to place on others the burden
of supporting its own government, as was done in the days
of the helpless Confederation.
erffltgloli}{ Fbe tax on gross l'eeeipts'is a violation of the Fed-

4 stitution, and therefore void.
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Case oF THE StaTE Tax oN FoREIGN-HELD BoNDS,

[RATLROAD CoMPANY v. PENNSYLVANIA.]

1. The power of taxation of a State is limited to persons, property, and
business within her jurisdiction. All taxation must relate to one of
these subjects.

2. Bonds issued by a railroad company are property in the hands of the
holders, and when held by non-residents of the State, in which the com-
pany was incorporated, they are property beyond the jurisdiction of that
State. A law of Pennsylvania, passed on the 1st of May, 1868, which
requires the treasurcr of a company, incorporated and doing business in
that State, to retain five per cent. of the interest due on bonds of the
company, made and payable out of the State to non-residents of the
State, citizens of other States, and held by them, is not, therefore, a
legitimate exercise of the taxing power of the State. Itisalaw which
interferes between the company and the bondholder, and, under the
pretence of levying a tax, impairs the obligation of the contract between
the parties.

8. The exemption from taxation by the State of Pennsylvania of bonds thus
issued to and held by non-residents of that State, citizens of other States,
is not affected by the fact that the bonds are secured by a mortgage, exe-
cuted simultaneously-with them, upon property sitnated in that State.
A mortgage there, though in the form of a conveyance, is a mere secu-
rity for a debt, and transfers no estate in the mortgaged premises. It
simply creates a lien upon them, and only confers upon the holder, or
the party for whose benefit the mortgage is given, a right to proceed
against the property mortgaged, upon a given contingency, to ent‘orc?
the payment of his demand. This right has no locality independent of
the party in whom it resides.

4. The tax laws of a State can have no extra-territorial operation; nor C.ﬂn
any law of a State inconsistent with the terms of a contract, made with
or payable to parties out of the State, have any effect upon the con%mct
whilst it is in the hands of such parties or other non-residents of the
State.

Error to the Supreme Court of Pennsylvania; the case
being thus:

The plaintift in error, in this case, the Cleveland, Paines-
ville, and Ashtabula Railroad Company, was incorporated
by an act of the legislature of Ohio, passed 1n 1848, and
authorized to construct a railroad from the city of pleyerlam],‘
in that State, to the line of the State of Pennsylvania. Under
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this act and its supplement, passed in 1850, the road was
constructed. By an act of the legislature of Pennsylvania,
passed in 1854, the company was authorized to construct a
railroad from the city of Erie, in that State, to the State line
of Ohio, so as to connect with this road from Cleveland, and
also to purchase a railroad already constructed between those
points, This grant of authority was subject to various con-
ditions, which the company accepted, and under its provisions
the road between the points designated was coustructed, or
the one already constructed was purchased, and connected
with the road from Cleveland, so that the two roads together
formed one continuous line between the cities of Cleveland
and Erie, The whole road between those places was ninety-
five and a half miles in length, of which twenty-five miles
and a half were situated in the State of Pennsylvania, and
the rest, seventy miles, were situated in the State of Ohio.
The company, so far as it acted in Pennsylvania under the
authority of the act of her legislature, has been held by her
courts to be a separate corporation of that State, and as such
subject to her laws for the taxation of incorporated.com-
panies.*  Bat there was only one board of directors who
managed the affairs of both ecompanies as one conipany, and
had the entire control of the whole road between Cleveland
and Erie,

In 1868 the funded debt of the company amounted to
%2,500,000 and was in bonds of the company secured by
three mortgages, one for $500,000, made in 1854, one for
$1,000,000, made in 1859, and one for $1,000,000, made in
1867. Each of the mortgages was executed upon the entire
1'0“(1‘, from Erie, in Pennsylvania, to Cleveland, in Ohio, in-
cluding the right ot way and all the buildings and other
broperty of every kind connected with the road, The prin-
¢ipal .aud interest of the bonds first issued were payable in
the city of Philadelphia; the principal and interest of the
other bonds were payable in the city of New York. All
the bonds were executed and delivered in Cleveland, Ohio,

RN

* 29 Pennsylvania State, 781.
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‘ and nearly all of them were issued to, and have been ever
T since held and owned by non-residents of Penunsylvania and
| citizens of other States. The interest was at 7 per cent,

: On the 1st of May, 1868, the legislature of the State of
Pennsylvania passed an act entitled “An act to revise,
':‘ amend, and consolidate the- several laws taxing corpora
tions, brokers, and bankers;” the eleventh section of which
provided as follows:

' ‘“The president, treasurer, or cashier of every company, ex-
t cept banks or savings institutions, incorporated under the laws
i : of this Commonwealth, doing business in this State, which pays
interest to its bondholders or other creditors, shall, before the
payment of the same, retain from said bondholders or creditors,
a tax of five per centum upon every dollar of interest paid as
aforesaid; and shall pay over the same semi-annually, on the
first days of July and January in each and every year, to the
A State treasurer for the use of the Commonwealth; and every
j president, treasurcr, or cashier as aforesaid shall anpually, on
i the thirty-first day of each December, or within thirty days
thereafter, report to the auditor-general, under oath or affirma-
tion, stating the entire amount of interest paid by said corpora-
tion to said creditors during the year ending on that day; and
thereupon the auditor-general and State treasurer shall proceed
to settle an account with said corporation as other accounts are
now scttled by law.”

The treasurer of the company, under this act, made a re-
port in May, 1869, showing that during the previous year the
company had paid interest on its funded debt of &2,500,009,
at the rate of 7 per cent., amounting to $175,000. Upon this
report the auditor-general and State treasurer “settled an
i account” against the company, finding that it owed to Fhe
State the sum of $2336.50 for the tax on the interest which
- the company had paid. PHeid
In reaching this conclusion these officers apportlonf‘u the
o interest upon the debt owing by the company acmn‘filﬂg t?
i]'P the length of the road, assigning to the part in the b.mte Q
i Pennsylvania an amount in proportion to the whole indebt-
‘ edness which that part bears to the whole road. There was
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no law, however, in existence at the time directing or au-
thorizing this proceeding.

From the settlement thus made the company appealed,
under the law of the State, to the Court of Common Pleas
of one of her counties, specifying various objectious to the
settlement, and among others substantially the following:

That the greater portion of the bonds of the company
having been issued upon loans made and payable out of the
State, to non-residents of Peunnsylvania, citizens of other
States, and being held by them, the act in question, in au-
thorizing the tax upon the interest stipulated in the bonds,
so far as it applied to the bonds thus issued and held, im-
paired the obligation of the contracts between the bond-
holders and the company, and is therefore repugnant to the
Constitution of the United States, and void.

The coutest in the Court of Common Pleas took the form
of a regular judicial proceeding, a declaration having been
filed by the attorney-general on behalf of the State against
the company as for a debt and the company having joined
issue by a plea of non-assumpsit and payment. The Com-
mon Pleas sustained the validity of the alleged tax against
the objections of the company, and verdict and judgment
passed in favor of the State. On error to the Supreme
Court of the State the judgment was aflirmed, and the case
18 brought hLeve for review under the second section of the
amendatory Judiciary Act of 1867.

The judgment of the Supreme Court of Pennsylvania in
the case now brought here, was rested, it may be well to
81y, upon a prior decision of that court; one made in Maltby
V. Reading and Columbia Railroad Co.* That case was thus:
An act O.f the legislature of Pennsylvania of April 29th,
iii?g’ lgy :tls 32d section, laid a tax on “. mortgages, money
= ]yed;)_vlcint debtors, ‘\vhether by promissory n.otes, pe'nu,l
l‘equir%d thl ) bonq 0.1"]udgm<.3nt;” and a following section
e il € commissioners of' the county to assess a tofx of

on every dollar of the value of property made liable

* 52 Pennsylvania State, 140.
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by the 82d section to taxation. Several years prior to 1864,
the Reading and Columbia Railroad Company, a corpora-
tion of Pennsylvania, issued bonds payable with semi-anuual
interest at 7 per cent. On the 30th of April, 1864, the legis-
lature of Pennsylvania passed an act which required the
president, &e., of any corporation which pays interest on
which a State tax is imposed, “before payment of the same
to retain the State tax,” and pay the same to the treasurer
of the State. Maltby, a holder of certain coupons, due be-
fore 1864, presented them to the railroad company for pay-
ment. The company insisted on retaining the tax of three
mills on each dollar of the bonds. On suit by Maltby, a
non-resident of Pennsylvania, he asserted that the tax on
“1oney owing by solvent debtors’ was a tax on the debt
in the hands of its holder, in other words, in the hands of
the creditor, and not in the hands of the debtor; and that
he, the holder in this case, being a non-resident of Peunsyl-
vania, the debt followed his person and could not be taxed;
moreover, that the tax, if it taxed the debt in the hands of
the creditor, impaired the obligation of contracts. The
Supreme Court of Pennsylvania decided all three points
against Maltby, the creditor.

Woodward, C.J., for the said court, in answering the
argument that the holder of the bond was a nou-resident of
the State, and the tax on the debt was therefore illegal, and
the other argument, to wit, that the retention of the tax ou
of the coupon violated the obligation of a contract, said:

“ As to the non-residence of the holder of the loan. 1t is undoubt-
edly true that the legislature of Pennsylvania cannot impose 2
personal tax upon the citizen of another State, but the constant
practiee is to tax property within our jurisdiction which belongs
to non-residents. Our land taxes have always been imposed
without regard to the domicile of the owner, and so have Fhe
taxes of stocks in banks and other incorporated compames
Stocks and loans are personal property, and the domicile of the
owner determines the rights of succession to such pl‘?Pert‘y{
though its sifus at the time of his death determines the right of
administration, but the legislative power of taxation does nok
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depend upon these distinctions. There must be jurisdiction
over either the property or the person of the owner, else the
power eannot be exercised; but where the property is within
our jurisdiction, and enjoys the protection of our State govern-
ment, it is justly taxable, and it is of no moment that the owner
who is required to pay the tax resides elsewhere. The duties
of sovereign and subject are reciprocal, and any person who is
protected by government in his person or property may be com-
pelled to pay for that protection.

“The principle of taxation as the correlative of protection,
perfectly just in itself, is as applicable to a non-resident as to a
resident owner, because civil government is essential to give
value to any form of property, without regard to the ownership,
and taxation is indispensable to civil government. What would
this plaintifi’s loan be worth if it were not for the franchises
conferred upon the company by the Commonwealth, franchises
which are maintained and protected by the civil and military
power of the Commonwealth? TIs it not apparent that the in-
trinsic and ultimate value of the loan as an investmeut rests on
State authority—that it is the State which made it property
and preserves it as property? Then it would seem that this
kind of property, more than any other, ought to contribute to
the support of the State government. And I suppose it is upon
tpis ground that the legislature discriminates between corpora-
tion loans and private debts as objects of taxation, The arti-
ﬁciul debtor, itsolf a creature of the legislutive power, and all
its functions derived from legislative grant, is so dependent
upon the government, it lives and moves and has its being so
entively by the favor of the government, that not only what it
owns, but what it owes also, is thought fit to be taxed, whilst
only the possessions of the natural person, and not hLis debts,
are taxed.

H Bﬂt.,it may be said, and indeed was urged in argument, that
Fhe plaintiff’s loan as personal property follows his person, and
'8 property for all purposes only in the place where he has his
:(‘;E'le:z:eior some pm*po.ses, as ah’.ez}dy intimateq, itisu ndou.bt-
iy ggclto the law of the- domicile, and' yet in'a very 'hlgb
o um* aiso property he.re in Pennsylvania. It was admitted
O\Vne% bent that co.rpo‘mt-lm.a stocks are property here though

eyond our jurisdiction, and this is a neccessary conse-

quence of the final ruling which a long-vexed question in the
VOL. xv, 20
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Supreme Court of the United States received in the case of The
Okio and Mississippt Railroad Company v. Wheeler,* where it was
held that stockholders in railroad companies become presump-
tively citizens of the State which creates the corporation.
Property has been defined to be the right or interest which one
has in lands or chattels, and so domestic is this peculiar species
of property that it domesticates the owner. But loans are not
stocks, and yet the loans and stock of a railroad company re-
semble cach other in many respects. Both are subscribed under
the authority of a special law, and both are so far capital that
they are employed for the same general purposes. The certifi-
cate of stock, which the plaintiff as a citizen of Rhode Island
may hold for shares in this company, is mere paper evidence of
property existing here; it is not the thing signified, it is only
evidence of it. Is the bond which the plaintiff holds anything
more? He cannot enforce it where he lives; he must come here
to gather its fruits. It is founded upon and derives its value
from a mortgage, but that mortgage is here, and the franchises
and properties which the mortgage binds are here within our
jurisdiction. The bond signifies his right to receive 50 much
money out of the mortgaged estate, but that estate not only be-
longs to our jurisdiction, but was in part created by our nutl?or-
ity, and the power to raise the mortgage, like all the franchises
of the company, was conferred by State aunthority.

“ Now, although loans and stocks are distinguishable for Y
purposes, yet the legislature committed no very great so?c(‘}‘sm
in treating loans as taxable property within our lel'iSdlCtl.Ol]-
The tax may be thought to be extravagant, especially in view
of the taxation to which the owner is exposed in the place of
his residence, but that is a consideration for legislative atten-
tion. The point we rule upon this part of the case is, that cor-
poration loans, though in some sense mere debts, are like moneys
at interest, taxable as property, and moneys at interest have
long been taxed in Pennsylvania.

«Then, has the company the right to deduct the tax from the cou-
pons? This, it is said, violates the faith of the obligation, imv‘-%
renders all such legislation void. How far modern tax If'l“-‘-‘
shall be permitted to impair and alter private contracts 18 &

great question, which must be decided ultimately by the bW
A

* 1 Black, 286.
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preme Court of the United States. I have my own private
opinions, which would probably be found to differ from a ma-
jority of this court. Perhaps the sound conclusion is that gov-
ernmental taxation, a thing always to be anticipated when con-
tracts are made, does not impair the obligation of contracts,
within the meaning of the constitutional inhibition. If this be
conceded as a principle, then the mode of collecting the tax,
whether by a government agent, a debtor corporation or manu-
facturer, is mere machinery, and involves no principle what-
ever. Kor the present, therefore, and speaking for the court, T
lay it down that the acts of Assembly, to which I have referred,
are constitutional and valid ; that they tax the loan as property
found here in Pennsylvania, and that they appoint the debtor

corporation the collector of that tax for the benefit of the State
government.”

Messrs. J. E. Gowen and J. W. Simonton, for the plaintiff in
error :

L It being admitted in Maltby’s case, above quoted, * that
the legislature of Pennsylvania cannot impose a personal
tax upon the citizens of another State,” that is to say, we
Suppose, cannot impose on such citizens any tax assessed
against them personally, the question is, whether debt due
from a citizen of Pennsylvania to a citizen of New York is
either actually or technically situated within the limits of
the State of Penusylvania? The Supreme Court of Peun-
_sylvania holds that in the case of bonds issued by railroads,
ncorporated in Pennsylvania, it is. Now, of course, a debt
has no actual or tangible situs; and the technical situs must
liecessarily be determined by some technical rule, maxim,
i theory. But what rule, theory, or maxim refers the sitis
of a debt, viewed as personal property, to the domicile of
the debtof and not that of the creditor? The general rule
a8 to the situs of personal property undoubtedly is that it
follows the person of the owner. Mobilia personam sequuniur
18 a legal axiom. No court more fully than the Supreme
thoe“;:VOE‘I?em’lsylvania has declured,‘ that the.domicile of
== ner 1s, for al! purposes of taxation, the situs of choses

action and other intangible personal property. In MeKeen
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v. The County of Northampion,* it was held that shares of
stock in a corporation of another State, held by a citizen
of Pennsylvania, were taxable in Pennsylvania, The court
say :

“The defendant below being a citizen of this State, it is clear
he is subject personally to its power to tax, and that all his
property accompanying his person, or falling legitimately within
the territorial jurisdiction of the State, is equaily within the
authority. The interest which an owner of shares has in the
stock of a corporation is personal. Whithersoever he goes it
accompanies him, and when he dies his domicile governs its
succession.”

So in Short’s Estate.t There Mr. Short, a resident of Phila-
delphia, owned a vast sum in stocks and corporations of
other States, and bonds of the State of Kentucky, and a
bank deposit in New York, but all were held to be subject
to the Pennsylvania collateral inheritance tax. Gibson, C.J.,
says for the court:

“That Mr. Short’s property out of the State subjected him to
personal liability for tax assessed on it here in his lifetime is
not to be doubted. The general rule is that the situs of per-
sonal property follows the domicile of the owner of it, insomuch
that even a creditor cannot reach it in a foreign country, except
by attachment or some other process provided by the local law;
certainly not by a personal action without appearance or some-
thing equivalent to it.”

It may be that personal property which has an actual silus
cannot be withdrawn from the taxing powers of the'b'tﬂte
within whose jurisdiction it is actually situated, but this can
have no application to the intangible property known s
choses in action, which have no actual situs, and can h.ave. no
legal situs other than that of their owner. Ifitisa }“'”.mple
of general jurisprudence that a debt is property, having 2
taxable situs where the debtor resides, what are the conse-
quences? Necessarily that the extent to which the taxing

* 49 Pennsylvania State, 519. 1 16 1d. 6.
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power of a State may be applied to debts due from its eiti-
zens to non-residents can have no limit, except that of the
debts themselves. ¢TIt is admitted,” said Marshall, C. J., in
MecCulloch v. The State of Maryland,* ¢ that the power of tax-
ing the people and their property is essential to the very
existence of the government, and may be legitimately exer-
cised on the objects to which it is applicable, to the utmost
extent to which the government may choose to carry it.
The only security against the abuse of this power is found
in the government itself. Inimposing a tax, the legislature
acts upon its constituents, This is, in general, a sufficient
security against erroneous and oppressive taxation.” But
the legislature does not act upon its constituents when it
taxes the income of non-resident foreigners. They have
ot “the influence of the constituents over their representa-
tives,” referred to by Chief Justice Marshall; and it is not
going too far to say that that influence is not likely to be
exerted against the imposition of a tax which relieves the
constituents themselves from a burden which they would
otherwise have to bear. Considerations of comity would
avail but little against the material advantages offered by
such a system of taxation. Retaliation by other States or
.Sovel‘eignties, if effective, might induce a conviction of its
mpolicy, if not of its injustice; but other States or sov-
ereignties might not be in a position to retaliate with effect.
Th«.a State of Pennsylvania would hardly be deterred from
taxing the money due by her corporations to citizens of
G"_‘Ezlt' Britain, by the levy of a retaliatory tax in Great
Britain upon all money due by Dritish corporations to citi-
zens of Pennsylvania, DBut it is especially in a country like
ours—composed of so many States independent in sov-
ereignty, but yet so closely connected by the commercial
relations of their citizens—that the evils of this new theory
of taxation would be miost severely felt. Could New York
be‘ Xpected to submit patiently to taxation by Pennsylvania
of all money owing by citizens of the latter State to citizens

=

* 4 Wheaton, 428.
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of the former? What would be thought of an attempt on
the part of the State of Pennsylvania to hold citizens of
New York personally responsible for the payment of taxes
assessed on the debts due them Dby the citizens of Penn-
sylvania ?

When we remember, too, that the choses in action, the
debts due to a citizen, are always taxable in the jurisdiction
within which he is domiciled, the taxation of this species of
property in other jurisdictions not only imposes an intolera-
ble burden upon the taxpayer, but impairs the resources
from which the revenue of the State of which he is a citizen
is derived. The bonds of corporations of other States form
no inconsiderable portion of the wealth of citizens of many
of the States; but this wealth may be destroyed by taxation
in the States where the business of the corporations is car-
ried on. Nor is such a result improbable. Many corpora-
tions owe their corporate existence to the concurrent legis-
lation of several States; and if ecach State should tax the
non-resident creditors of the corporation, even at the same
rate at which resident creditors are taxed, the acenmulation
of taxes miglit well destroy the value of the property taxed.

The Philadelphia, Wilmington, and Baltimore Railroad Com-
: pany is chartered by the States of Peunsylvania, 1\131‘_}’]111}(]1
and Delaware. It has issued many bonds at 6 per cent, 1n-
terest. Those bonds are held to a large extent in Massachu-
setts. Suppose that each of the three States just named
should require a tax of 2 per cent. on the par value of the
principal of these loans, to be deducted from the 6 per cent.
interest due to the Massachusetts holders, what would be
the value of their securities, either to themselves or to th‘e
State of Massachusetts? If every State within whose tertl-
tory one or more of the numerous railroads worked b:y t.he
Pennsylvania Railroad Company happen to lie, should insist
upon its right to levy a tax upon the interest paid by that
corporation to its non-resident creditors, as an equivalent for
the protection afforded by the laws of the Sfate to the 0pe-
rations of the company, the officers of the company ll”ll"l't’
after retaining the whole interest from the creditors, B¢
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compelled to solve the difficult problem of dividing the
whole into parts greater in the aggregate than the whole.

IL. The section of the act in question of Pennsylvania, so
far as it provides for the collection of a tax from interest
due to citizens and residents of other States, conflicts with
the clause of the Constitution which declares that “the citi-
zens of each State shall be entitled to all privileges and im-
munities of citizens in the several States.”*

In Ward v, Maryland,y the right ¢ to be exempt from any
higher taxes or excises than are imposed by the State upon
its own citizens,” is said to be one of the privileges and imn-
munities “plainly and unmistakably” secured and protected
by this clause of the Counstitution. Now does this act really
subject the citizens of other States to taxation, from which
the citizens of Pennsylvania are exempt? Primd facie, this
might not seem to be so; since the act requires the tax to be
collected from all creditors to whom interest is payable by
corporations, without regard to their citizenship or resi-
dence. But this equality is apparent only; since, unlike the
Pennsylvania creditors, the creditors who are citizens of
other States receive no equivalent for the taxes which they are
compelled to pay, and are taxed on account of their owner-
Tthp of property which is neither actually nor legally situate
m the State of Pennsylvania. The ecivil rights of a New
York creditor of a Pennsylvania corporation are not pro-
tected by the State of Pennsylvania, and why should he be
required to contribute a part of the expense of maintaining
the government of that State? 1t is idle to say that the
State of Pennsylvania accords to him the right to sue in her
cowrts; a similar right is accorded to foreigners by every
avilized community on the face of the earth; but no one
ever supposed that non-resident foreigners were thereby
rendered taxable under the laws of each community which
1‘60?gnized such a right.

The levy of a tax by the British government upon either

the persons or property of citizens of thie United States, as
—_—

* Section 2, Article 4. ¥ 2 Wallace, 418.
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an equivalent for the vright of citizens of the United States
to sue in the courts of Great Britain, would hardly be sub-
mitted to; and yet the wrong done would not be of so aggra-
vated a character as that which would result from the impo-
sition of a tax by the State of Pennsylvania npon the persons
or property of the citizens of other States of this Union for
the privilege of suing in the courts of Pennsylvania. This
must be apparent, when it is considered that the Constitution
of the United States, in securing to the citizens of each State
all the privileges and immunities of citizens iu the several
States, undoubtedly secures the right to sue in the courts of
the respective States; that this right can neither be withheld
by any State, nor made the pretext for taxing the persons
upon whom it has been conferred, and that citizens of other
States are not obliged to pursue their claims to the courts of
the respective States in which their debtors reside, but can
always have ample remedy in the courts of the United States.
It is not of course meant to be contended that the property
of non-residents actually within the State should be exempt
from taxation. A citizen of New York has no reason to
eomplain if his real estate or his merchandise in Penns}"l-
vania is taxed to support the government which protects 1t.
He receives an equivalent for the tax; and if the ownership
of the property does not euntitle him to representation in the
legislature of Pennsylvania, it is because property in Penu-
sylvania, no matter to whom belonging, is not entitled to rep-
resentation. But if, as we submit is true, a debt due fr.om a
citizen of Pennsylvania is neither actually nor theoretically
property in Pennsylvania, the taxation of such a debt' as
against a New York creditor is taxation without prot.ectloﬁ
of either the taxpayer’s person or property, and without
representation; and no citizen of Pennsylvania is,.under
such circumstances, taxed by the laws of Pennsylvmn.a.
IIT. The section, so far as it provides for the collection of
a tax from interest due to citizens and residents of other
States, impairs the obligation of the contracts between the
railroad company and such citizens and residents of other
States, and is therefore repugnant to the Constitution of the
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United States and void. It requires the officers of the debtor
corporation to withhold a part of the interest stipulated to
be paid to such citizens of other States, and to pay the same
into the treasury of the State.

A tax law, therefore, which does accomplish this result
impairs the obligation of a contract, and is prohibited by
the Constitution, and the only question in the case is, was
the non-resident citizen of another State, whose rights under
the contract are affected, so situated with relation to the law-
making power, that he was bound to anticipate, aud contract
with reference to, the passage of such a law?

It may well be that all citizens of any given State, in enter-
ing into contracts to be performed within such State, are
bound to have regard to the laws of the State, then in force,
which relate to or bear upon the subject; as well as to the
fact that there arve certain classes of laws, such as tax laws
and police laws, which may be constitutionally applied to
prior contracts; but a citizen of one State, entering into a
contract lawful in his own State, which is to be performed there,
is not bound in contracting to have any reference to the
laws of another State, present or future, whether they be tax
laws or laws of any other kind.

Au illustration of this principle is given in the effect of
State insclvent laws, Thus, citizens of a given State, enter-
g into a contract to be performed in such State, are bound
b) the fact of the existence of an insolvent law; but one who
18 u citizen of another State, even though contracting in the
State where such law exists, with one ot its citizens, is not
bound to have any regard to such law,and his rights cannot
be aftocted by it, owing to the clause in the Constitution of
the United States pwlnlntmw any State from passing any
law impairing the obligation of contracts. The State law
has 1o jurisdiction over him, and his contract is not atfected
by it, because he is not a citizen of such State. This was
adJUdtred i Ogden v. Saunders,* and in Baldwin v, Hale.}

Ln Baldwin v. Hale the principle of Ogden v. Saunders was

bt gl

* 12 Wheaton, 213. + 1 Wallace, 228.
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affirmed and applied to the case of a debt not only contracted,
but expressly made payable, in the State in which the debtor
resided, and where he afterwards obtained his discharge as
an insolvent,

It would seem plain that the principle on which these
decisions are based applies a fortiori to State tax laws. The
argument that the obligation of a countract should be regu-
lated by the law of the place where the contract was made,
and where one of the contracting parties resides, and still
continues to reside, is not without plausibility. But what
can be.said in favor of extending the operation of the tax
laws of a State to citizens of other States who happen to
have debtors residing in the State which imposes the tax?
Such a theory has no foundation, either in the practice of
civilized nations or in the speculative opinions of juridical
writers.

IV. Bat it is said, by the Supreme Court of Pennsylvania,
that though the bondholder is beyond the jurisdiction of the
State, his property, when the bond is secured by a mortgage,
is within it.

But he does not own the property of the corporation
which owes him the money, nor anything that has an actual
situs within the State. The property mortgaged belongs to
the debtor. It is as well settled as anything can be,in Penn-
sylvania, whatever the doctrine may be elsewhere, that a
mortgage is only a lien or incumbrance on the land mort-
gaged, and that the mortgagee has no estate in the land.

If the non-resident creditor own neither the land bound
nor the money lent, but merely the bond and mortgage, the
choses in action which follow the person of the owuer, au.d
are actually in his possession without the State, we SL:bm‘t
that he owns nothing within the jurisdiction of the State.
Neither does he need, as has been argued, to iuvok'e the
aid of the courts of the State to reap the fruits of his se-
curity in case of the non-payment of the interest or prit-
cipal of the bonds. The courts of the United 'States ha:’le
ample jurisdiction and power to give the non-resident bond-

holder all the judicial aid he may need.
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These considerations have led the courts of those States
where this question has been raised, to decide in favor of
the position taken by the plaintiff in error.*

V. The case of Maltby v. Reading and Columbia Railrood,
if # were rightly decided and of authority in this court, has
slig:ht bearing on the question of a violation of a contract.
There the law laying the tax was in force when the bond
was issued. Here it was not. The tax here is not laid under
the act there referred to of 1844 (the three mills tax), but
under a different law, one of 1868, and passed after the bond
was issued. The tax is a tax of 5 per cent. on the interest;
which, on a 7 per cent. bond, which these bonds were, gives
a different result from one of three mills on the dollar of
principal.

Messrs. F. Carroll Brewster and J. W. M. Newlin, contra :

The opinion of the Supreme Court of Pennsylvania in
Maltby’s case presents our views so forcibly that all that we
can say will add little to its argument. Still we may say :

1. The place of residence of the bondholders is quite
unimportant. The tax does not discriminate against non-
residents, and further, it is levied neither on the security—
the road—nor on the chose in action—the bond,—but upon
the interest payable by the defendant, a Peunsylvania corpo-
tation, which it is directed to withhold and pay to the
State. This interest-money is in the actual possession of
the corporation, and it is undeniable that it might be made
a garnishee and the money be attached in its hands by the
creditors of the bondholders. Even if the tax were directly
apou the chose in action the proposition advanced by the
Plaintiff in error, that the thing taxed has no situs of its
own, but follows the domicile of the non-resident holder
and cannot be taxed elsewhere, is founded on a fiction of
law which is not applicable to the questions of taxation.

%iq ‘
i _be‘_% S.tate of Nevada ». Earl, 1 Nevada State, 397; Davenport v. The
SISSIppi and Missousi Railroad Co., 12 Towa, 539; The State v. Ross, 8

Zabriski =
briskie, 517 ; People v. Eastman, 25 California, 603.
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In Green v. Van Buskirl,* this court, speaking of the sifus
of personal property, said :

“But this fiction is by no means of universal application, and
as Judge Story says, ‘yields whenever it is neccessary for the
purpose of justice that the actual situs of the thing should be
examined;’ . . .. and always yiclds to laws for attaching the
estate of non-residents, because such laws necessarily assume
that property has a situs entirely distinct from the owner's
domicile.”

In Catlin v. Hull,t one I., who resided in New York,
owned certain property, consisting of debts duae from solvent
debtors, resident in Vermont, evidenced by promissory
notes; and he appointed the plaintiff, who was also a res-
ident of Vermont, his agent, to control and manage the
property, and collect and re-lend from time to time, as he
i should think proper, and allowed the plaintiff a specified
salary for so doing. It was held that the legislature of this
State had power to enact a law, subjecting property so
situated to taxation, and that the property was taxable
under the statute of the State. The court say :

“Tt is insisted that the property of Hammond, of which the
plaintiff has the care, as his agent, cannot be considered as
legally existing in this State, and that this is an attempt to tax
property when neither the property nor the owner is within the
State, and within the jurisdiction of our laws., We think, how-
ever, that this doctrine is quite too refined and urtificial to be
put to any practical use.

“It is undoubtedly true that, by the gencral acknowledged
principles of public law, personal chattels follow the person of
the owner, and that upon his death they are to be distributed
according to the law of his domicile, and in general any convey-

% 7 Wallace, 189; and see St. Louis v. The Ferry Company, 11 Wallace,
428. st
+ 21 Vermont, 158; and see Hoyt ». Tax Commissioners, 23 New 10!‘\.:
226, 230, p. 232-3; City of New Albany ». Meekin, 8 Indiana, 481 ; F?U\:‘w“‘“'
McCosh, 12 Towa, 529; Taylor, Admr. v. St. Louis County Court, 4_1) 3[1]5'
souri, 594; People ». Home Insurance Company, 29 California, 533; Peopie
v. Gardner, 51 Barbour, 352.
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ance of chattels, good by the law of his own domicile, will be
good elsewhere. But this rule is merely a legal fiction, adopted
from considerations of general convenience and policy, for the
benefit of commerce, and to enable persons to dispose of their
property at their decease, agreeably to their wishes, without
being embarrassed by their want of knowledge in relation to
the laws of the country where the same is situated. But even
this doctrine is to be received and understood with thislimitation,
that there is no positive law of the country where the property
is in fact, which contravenes the law of his domicile, for if there
is, the law of the owner’s domicile must yield to the law of the
State where the property is in fact situate. We do not consider
this doctrine in relation to the sifus of personal chattels, and
relating to its transfer and distribution, as at all conflicting
with the actual jurisdiction of the State where it is situate, over
it, or with their right to subject it, in common with other prop-
erty of the State, to share the burden of the government by
taxation.”

2. The Pennsylvania acts do not impair the obligation of the
contract of the company with its bondholders. The corporation
Pays no less interest, but a part of it is diverted to the
State as a tax on the bondholder, who is made, in common
with the citizens of the State, to pay for the value given
to his property here through the grant of the franchises

(;f the corporation and the protection afforded to it by the
State.

Mr. Justice FIELD, after stating the facts of the case,
delivered the opinion of the court as follows:

.Tlle question presented in this case for our determin-
atlo'n 18 whether the eleventh section of the act of Pennsyl-
vama of May, 1868, so far as it applies to the interest on
Eonds f’f the railroad company, made and payable out of the
‘.State; 1ssued to and held by non-residents of the State, cit-
‘Z?HS of Ot.her States, is a valid and constitutional exercise
?;«éﬁe, taxing power of the State, or whether it is an inter-
Contrzi,t llrlljder the name of a tax, with the obligation of the
3= 2 $ et¥Vefe}1 the nm}-remdent bondholders and the

fporation. If it be the former, this court cannot arrest
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the judgment of the State court; if it be the latter, the
alleged tax is illegal, and its enforcement can be restrained.

The case before us is similar in its essential particulars to
that of The Railroad Company v. Jackson, reported in Tth
Wallace. There, as here, the company was incorporated
by the legislatures of two States, Pennsylvania and Maryland,
under the same name, and its road extended in a continuous
line from Baltimore in one State to Sunbury in the other.
And the company had issued bonds for a large amount,
drawing interest, and executed a mortgage for their security
upon its entire road, its franchises and fixtures, including
the portion lying in both States. Coupons for the different
instalments of interest were attached to each bond. There
was no apportionment of the bonds to any part of the road
lying in either State. The whole road was bound for each
bond. The law of Pennsylvania, as it then existed, imposed
a tax on money owing by solvent debtors of three mills on
the dollar of the principal, payable out of the interest. An
alien resident in Ireland was the holder of some of the bonds
of the railroad company, and when he presented his coupons
for the interest due thereon, the company claimed the right
to deduct the tax imposed by the law of Pennsylvania, and
also an alleged tax to the United States. The non-resident
refused to accept the interest with these deductions, and
brought suit for the whole amount in the Cirenit Court of
the United States for the District of Maryland. That coutt,
the chief justice presiding, instructed the jury that if the
plaiutiff, when he purchased the bonds, was a British sub-
ject, resident in Ireland, and still resided there, he was
entitled to recover the amount of the coupons without de-
duction. The verdict and judgment were in aocordan.ce
with this instruction, and the case was brought here for
review.

This court held that the tax under the law of Pennsylve-
nia could not be sustained, as to permit its deduction‘ from
the coupons held by the plaintiff would be giving effect to
the acts of her legislature upon property and effects lying be-
yond her jurisdiction. The reasoning by which the learned
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justice, who delivered the opinion of the court, reached this
conclusion, may be open, perhaps, to some eriticism. It is
not perceived how the fact that the mortgage given for the
security of the bonds in that case covered that portion of the
road which extended into Maryland could affect the liability
of the bonds to taxation. If the entire road upon which the
mortgage was given had been in another State, and the bonds
had been held by a resident of Pennsylvania, they would
have been taxable under her laws in that State. It was the
fact that the bonds were held by a non-resident which
justified the language used, that to permit a deduction of
the tax from the interest would be giving effect to the laws
of Pennsylvania upon property beyoud her jurisdiction, and
not the fact assigned by the learned justice. The decision
s, nevertheless, authority for the doctrine that property
lying beyond the jurisdiction of the State is not a subject
upon which her taxing power can be legitimately exercised.
Indeed, it would seem that no adjudication should be neces-
sary to establish so-obvious a proposition.

The power of taxation, however vast in its character and
searching in its extent, is necessarily limited to subjects
within the jurisdiction of the State. These subjects are per-
sons, property, and business. Whatever form taxation may
assume, whether as duties, imposts, excises, or licenses, it
must .1'elate to one of these subjects. It is not possible to
concelve of any other, though as applied to them, the taxa-
tion may be exercised in a great variety of ways. It may
touch property in every shape, in its natural condition, in its
manufactured form, and in its various transmutations. And
the amount of the taxation may be determined by the value
of the property, or its use, or its capacity, or its productive-
:ﬁfch itiglfg’ ‘(fiouch ilbxllsiness' in_the a.lmost inﬁnite.forms in
S {md u u'crte( ,in pr.ofessmns, in commerce, in manu-
o of\,t}( Fm tunsp‘ortat.lon: Unless-restrmn'ed by"proms_
fo the moi; fe('leral Constitution, the‘ power of t'he State as
TR e, Olm’,'and. extenF of taxat}on‘ 1s un]mn‘.ced., “ihere

i J00t§ to which it applies are within her jurisdiction.

Corporations may be taxed, like natural persons, upon
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their property and business. But debts owing by corpora-
tions, like debts owing by individuals, are not property of
the debtors in any sense; they are obligations of the debtors,
and only possess value in the hands of the creditors. With
them they are property, and in their hands they may be
taxed. To call debts property of the debtors is simply to
misuse terms. All the property there can be in the nature
of things in debts of corporations, belongs to the creditors,
to whom they are payable, and follows their domicile, wher-
ever that may be. Their debts can have no locality separate
from the parties to whom they are due. This principle
might be stated in many different ways, and supported by
citations from numerous adjudications, but no number of
authorities, and no forms of expression could add anything
to its obvious truth, which is recognized upon its simple
statement.

The bonds issued by the railroad company in this case are
undoubtedly property, but property in the hands of the
holders, not property of the obligors. So far as they are
held by non-residents of the State, they are property beyond
the jurisdiction of the State. The law which requires the
treasurer of the company to retain five per cent. of the in-
terest due to the non-resident bondholder is not, therefore, &
legitimate exercise of the taxing power. It is a law which
interferes between the company and the bondholder, and
under the pretence of levying a tax commands the company
to withhold a portion of the stipulated interest and pay it
over to the State. It is a law which thus impairs the o?h-
gation of the contract between the parties, The obligation
of a contract depends apon its terms and the means which
the law in existence at the time atfords for its enforcemeut.
A Jaw which alters the terms of a countract by imposing v
conditions, or dispensing with those expressed, is a lz}w which
impairs its obligation, for, as stated on another oceasion, st‘l(‘h
a law relieves the parties from the moral duty of performing
the original stipulations of the contract, and it pl‘CV_ents their
legal enforcement. The Act of Pennsylvania of May lst,‘
1868, falls within this description. It directs the treasurel




Dec. 1872.] Stare Tax on ForeieN-HELD Bonbs. 321

Opinion of the court.

of every incorporated company to retain from the interest
stipulated to its bondholders five per cent. upon ecvery dol-
lar and pay it into the treasury of the Commonswealth, It
thus sanctions and commands a disregard of the express pro-
visions of the contracts between the company and its cred-
itors, It is only one of many cases where, under the name
of taxation, an oppressive exaction is made without consti-
tutional warrant, amounting to little less than an arbitrary
seizure of private property. It is,in fact, a forced contribu-
tion levied upon property held in other States, where it 1s
subjected, or may be subjected, to taxation upon an estimate
of its full value.

The case of Malthy v. The Reading and Columbia Railroad
Company, decided by the Supreme Court of Pennsylvania
in 1866, was referred to by the Common Pleas in support of
its ruling, and is relied upon by counsel in support of the
tax in question. The decision in that case does go to the
full extent claimed, and holds that bonds of corporations
held by non-residents are taxable in that State. But it is
evident from a perusal of the opinion of the court that the
decision proceeded upon the idea that the bond of the non-
resident was itself property in the State because secured by
m.norrga‘ge on property there. ‘It is undoubtedly true,”
5&1(1 the court, ¢« that the legislature of Pennsylvania cannot
Impose a personal tax upon the citizen of another State, but
ﬂle constant practice is to tax property within our jurisdic-
tion which belongs to non-residents.” And again: ¢« There
must be jurisdiction over either the property or the person
of the owner, else the power cannot be exercised; but when
the property is within our jurisdiction, and enjoys the pro-
.teetl‘on of our State government, it is justly taxable, and it
'8 0f no moment that the owner, who is required to pay the
fax, resides elsewhere.” There is no doubt of the correct-
hess of these views. But the court then proceeds to state
that the principle of taxation as the correlative of protection
:za{:lstzllllllleimble to 2 uon-.resident as to a resident; that .the

nou-resident is made valuable by the franchises

whic .
ich the company derived from the Commonwealth, and
VOL. xv. 21
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as an investment rests upon State authority, and, therefore,
ought to contribute to the support of the State government.
It also adds that, though the loan is for some purposes sub-
ject to the law of the domicile of the holder, «yet, in a very
high sense,” it is also property in Pennsylvania, observing,
in support of this position, that the holder of a bond of the
company could not enforce it except in that State, and that
the mortgage given for its security was upon property and
franchises within her jurisdiction. The amount of all which
is this: that the State which creates and protects a corpora-
tion ought to have the right to tax the loans negotiated by
it, though taken and held by non-residents, a proposition
which it is unnecessary to controvert. The legality of a tax
of that kind would not be questioned if in the charter of the
company the imposition of the tax were authorized, and in
the bonds of the company, or its certificates of loan, the lia-
bility of the loan to taxation were stated. The tax in that
case would be in the nature of a license tax for negotiating
the loan, for in whatever manner made payable it \VO_U]d
ultimately fall on the company as a condition of effecting
the loan, and parties contracting with the company WO}”d
provide for it by proper stipulations. But there is nothing
in the observations of the court, nor is there anything in the
opinion, which shows that the bond of the non-resident Wis
property in the State, or that the non-resident had ang prop-
erty in the State which was subject to taxation witlnn. the
principles laid down by the court itself, which we bhave cited.
The property mortgaged belonged entirely to the com'-
pany, and so far as it was situated in Pennsylvania was tax-
able there. If taxation is the correlative of protection, the
taxes which it there paid were the correlative for the pro-
tection which it there received. And neither the t:xg:1t1.0|1
of the property, nor its protection, was augmented or d.lm-?ne-
ished by the fact that the corporation was in debt or ire
from debt. The property in no sense belonged to the nor{-
resident bondholder or to the mortgagee of the company.
The mortgage transferred no title; it created only 2 E’f”‘
apon the pl'dpel-ty. Though in form a conveyance 1L Was
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both at law and in equity a mere security for the debt.
That such is the nature of a mortgage in Pennsylvania has
been frequently ruled by her highest court. In Witmer’s
Appeal* the court said: ¢ The mortgagee has no estate in
the land, any more than the judgment creditor. Both have
liens upon it, and no more than liens.” And in that State
all possible interests in lands, whether vested or contingent,
are subject to levy and sale on execution, yet it has been
held, on the ground that a mortgagee has no estate in the
lands, that the mortgaged premises cannot be taken in exe-
cution for his debt. . In Rickert v. Madeira,t the court said :
“A mortgage must be considered either as a chose in action
or as giving title to the land and vesting a real interest in
the mortgagee. In the latter case it would be liable to exe-
cution; in the former it would not, as it would fall within
the same reason as a judgment bond or simple contract. If
we should consider the interest of the mortgagee as a real
interest, we must carry the principle out and subject it to a
dower and to the lien of a judgment; and that it is but a
chose in action, a mere evidence of debt, is apparent from
the whole current of decisions.”’}

_ Such being the character of a mortgage in Pennsylvania,
1t caunot be said, as was justly observed by counsel, that the
non-resident holder and owner of a bond secured by a mort-
gage in that State owns any real estate there. A mortgage
being there & mere chose in action, it ounly confers upon the
1'01_(191', or the party for whose benefit the mortgage is given,
a 1ight to proceed against the property mortgaged, upon a
given contingency, to enforce, by its sale, the payment of
bis demand, This right has no locality independent of the
Party in whom it vesides. Tt may undoubtedly be taxed by
the State when held by a resident therein, but when held
by a non-resident it is as much beyond the jurisdiction of
the State as the person of the owner.

It is undoubtedly true that the actual sifus of personal
‘\

+ %5 Pennsylvania State, 463. # 1 Rawle, 329.
1 Wilson . Shoenberger’s Execuytors, 81 Pennsylvania State, 295,
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property which has a visible and tangible existence, and not
the domicile of its owner, will, in many cases, determine the
State in which it may be taxed. The same thing is true of
public securities consisting of State bonds and bonds of mu-
nicipal bodies, and circulating notes of banking institutions;
the former, by geueral usage, have acquired the character
of, and are treated as, property in the place where they are
found, though removed from the domicile of the owner; the
latter are treated and pass as money wherever they are, But
other personal property, consisting of bonds, mortgages, and
debts generally, has no situs independent of the domicile of
the owner, and certainly can have none where the instru-
ments, as in the present case, constituting the evidences of
debt, are not separated from the possession of the owners.

Cases were cited by counsel on the argument from the de-
cisions of the highest courts of several States, which accord
with the views we have expressed. In Davenport v. The Mis-
sissippi and Missouri Railroad Company,* the question arose
before the Supreme Court of Iowa whether mortgages on
property in that State held by non-residents counld be taxed
under a law which provided that all property, real and per-
sonal, within the State, with certain exceptions not material
to the present case, should be sabject to taxation, and the
court said :

“ Both in law and equity the mortgagee has only a chattel
interest, It is true that the situs of the property mO]‘*?“g.ed
is within the jurisdiction of the State, but, the mortgage it-
self being personal property, a chose in action, attaches t
the person of the owner, It is agreed by the parties that the_
owners and holders of the mortgages are non-residents of
the State. If 50, and the property of the mortgage attaches
to the person of the owner, it follows that these mortgages
are not property within the State, and if not they are not
the subject of taxation.”

In People v. Eustman,t the question arose beiore the Sll:l

preme Court of California whether a judgment of record
SR

* 12 Towa, 539. t 25 California, 603.
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Mariposa County upon the foreclosure of a mortgage upon
property situated in that county could be taxed there, the
owner of the judgment being a resident of San Francisco,
and the law of California requiring all property to be taxed
in the county where situated; and it was held that it was
not taxable there. ¢ The mortgage,” said the court, ““has
no existence independent of the thing secured by it; a pay-
ment of the debt discharges the mortgage. The thing se-
cured is intangible, and has no situs distinet and apart from
the residence of the holder. It pertains to and follows the
person. The same debt may, at the same time, be secared
by a mortgage upon land in every county in the State; and
if the mere fact that the mortgage exists in a particular
county gives the property in the mortgage a situs subjecting
it to taxation in that county, a party, without further legis-
lation, might be called upon to pay the tax several times,
for the lien for taxes attaches at the same time in every
county in the State, and the mortgage in one county may be
a different one from that in another, although the debt se-
cured is the same.”

Some adjudications in the Supreme Court of Pennsylvania
were also cited on the argument, which appear to recognize
doctrines inconsistent with that announced in Maliby v.
Reading and Columbia Railroad Company, particularly the case
of McKeen v. The County of Northampton,* and the case of
Short’s Listate,t but we do not deem it necessary to pursue
the matter further. We are clear that the tax cannot be
Sustained; that the bonds, being held by non-residents of
the State, are only property in their hands, and that they
are thus beyond the jurisdiction of the taxing power of the
State. Even where the bonds are held by residents of the
State the retention, by the company of a portion of the stip-
ulated interest can ouly be sustained as a mode of collecting
dtax upon that species of property in the State. When the
E'(‘)Pil'.t?/ is out of the State '[1)01‘0' can theun be no tax upon 1t

which the interest can be retained. The tax laws of Penn.

—

* 49 Pennsylvania State, 519. t 16 Id. 63.
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sylvania can have no extra-territorial operation; nor can any
law of that State inconsistent with the terms of a contract,
made with or payable to parties out of the State, have any
effect upon the contract whilst it is in the hands of such
parties or other non-residents., The extra-territorial inva-
lidity of State laws discharging a debtor from his contracts
with citizens of other States, even though made and payable
in the State after the passage of such laws, has been judi-
cially determined by this court.* A like invalidity must,
on similar grounds, attend State legislation which seeks to
change the obligation of such contracts in any particular,
and on stronger grounds where the contracts are made and
payable out of the State.

JUDGMENT REVERSED, and the cause remanded for further

proceedings,
IN CONFORMITY WITH THIS OPINION.

Mr. Justice DAVIS, with whom conecurred Justices CLIF-
FORD, MILLER, and IIUNT, dissenting.7

NorkE.

At the same time with the adjudication as to the tax in the
preceding case was adjudged the validity of the.tax in the cases
of two other railroad companies, to wit: The Pittsburg, Fort
Wayne, and Chicago; and the Delaware, Lackawanna, and
Western, both writs of error against the State of Pennsylvania,
and to judgments of the Supreme Court of that State, The fax
levied in these last two cases upon the bonds of non-residents of
the State was three mills on the dollar of capital, to be paid ogt
of the interest; and the law laying the tax, a law of 1844, was In
existence when the bonds were issued. In the previous case it
will be remembered that the tax levied was five per cent. upon
the interest of the bonds, and the law levying it was not in such

existence. The last two cases, therefore, resembled the case of
TLe I

% Qgden v. Snunders, 12 Wheaton, 214; Baldwin v. Hale, 1 Wallace, 223.
+ See their opinion, infra, note following, pp. 327-8.
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Opinion of Clifford, Miller, Davis, and Hunt, JJ., dissenting.

Malthy v. Reading and Columbia Railroad, the particulars of
which are stated supra.*

Mr. Justice F1ELD, who delivered the judgment of the court,
in the additional two cases now mentioned, as in the first one,
gaid that the cases involved the same questions that had been
considered and decided in the previous case, that of the Cleve-
land, Painesville, and Ashtabula Railroad; and that ¢ the differ-
ence in the mode of the assessment of the tax did not affect the
principle decided.”

Upon the authority of the case cited, the judgments in these
two cases, now mentioned, were accordingly REVERSED, and the
causes remanded for further proceedings, Justices CLIFFORD,
Mitier, Davis, and Hunt dissenting; and Mr. Justice Davis
saying, for himself and them, in all the cases, as follows:

“1 cannot agree to the opinion of a majority of my brethren
in these cases. That the tax in question is valid and binding,
both on the corporation and its creditor, is clearly settled in
Malthy v. The Philadelphia and Reading Railroad Company, and
that, too, whether the creditor resides in Pennsylvania or else-
where. As the highest court of the State has decided that the
act of 1844 authorized the imposition of the tax in controversy,
and as that act was in force when the bonds and mortgages
were issued, I cannot see how any principle of the Federal Con-
stitution is violated, nor can I sce how this court can reach the
conclusion it does in these cases without denying to the State
government the right to construe its own local laws. This
right bas been recognized so often and in such a varicety of

ways, that it is no longer an open question. Indeed this court-

i‘} Ih?af'lroad Company v. Jackson has expressly recognizéd the
binding force of the construction which the Supreme Court in
Per_’“s}‘l"aniu has put on the act of 1844. Mr. Justice Nelson,
de]?"ﬂl'ing the cpinion of the court, said:
]e:"l.t has been argued for the plaintiff, that the acts of the
gislature of Pennsylvania, when properly interpreted, do not
er)]ltbiace 'thc'bouds or coupons in question ; but it is not import-
5 Oemrmne' the subject, for it is not to be denied, as the
Its of the State have expounded these laws, that they au-

thorize . : it 5 :
t};OI‘IZLd the deduction, and, if no other objection existed against
¢ tax, the defence would fail.’

—

* Pp. 303-307.




FowLer v. RaprEy. [Sup. Ct.

Statement of the case.

“I am also of opinion, that a State legislaturo is not restrained
by anything in the Federal Constitution nor by any principle
which this court can enforce against the State court, from tax-
ing the property of persons which it can reach and lay its hands
on, whether these persons reside within or without the State.”

Fowier v. RapPLEY.

Under the landlord and tenant law of the District of Columbia, as regulated
by the act of Congress of February 22d, 1867, the ‘“tacit lien 7" given by
the act upon certain of the tenant’s personal chattels, on the premises,
attaches at the commencement of the tenancy to any such chattels then
on the premises, and continues to attach to them into whosesoever hands
the chattels may come during the time allowed by the act for instituting
procecdings, unless the lien is displaced by the removal of the chattels,
or by the sale of them by the tenant in the ordinary course of mer-
cantile transactions. It is not displaced by a sale of the stock in mass,
while they remain in mass, to a person whe knew that the premises
were leased, and continues to occupy them, selling in the ordinary way
the goods; nor even by a second sale of that sort.

Aprear from the Supreme Court of the District of Co-
lambia; the case being thus:

An act of Congress of February 22d, 1867,* abolishes the
right of distress in the District of Columbia, and enacts that

“Instead of it the landlord shall have a tacit lien upon such
of the tenant’s personal chattels, upon the premises, as arc sub-
ject to execution for debt, to commence with the tenancy and
continue for three months after the rent is due, and un.til t}.)e
termination of any action for such rent brought within said
thre¢ months. And this lien may be enforced—

“First. By attachment, to be issued upon affidavit that th.c
rent is duc and unpaid; or if not due, that the defendant 18
about to remove or sell all or some of said chattels; or.

“Second. By judgment against the tenant, and execution to

* 14 Stat. at Large, 404.
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