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Statement of the case.

OELRICHS ¥. SPAIN.

1. In the jurisprudence of the United States, the objection that there is an
adequate remedy at law raises a jurisdictional question, and may be en-
forced by the court sua sponte, though not raised by the pleadings, nor
suggested by counsel.

2. The equity jurisdiction will be sustained when time, expense, and multi-
plicity of suits will be saved, as also when the case contains an element
of trust.

3. Securities to an injanction bond cannot go behind the decree to raise a
question of illegality as to an agreement on which it is founded.

4. Arelease not under seal is not a technical bar, even in asuitat law. But
even when sealed it cannot be set up in equity to defeat those who were
not parties to it, and who had separate interests.

5. An injunction bond, given to one who held the legal title to a fund, will
enable him at law to recover to the full extent damages touching the
entire fund ; and a court of equity will follow the law in its proper dis-
tribution,

6. Counsel fees are not recoverable on such bonds. _>

ApPEAL from the Supreme Court for the District of Colum-
bia, a court (as is said, infra, p. 219) of general jurisdiction,
the case being thus:

On the 9th of November, 1842, the Bauk of the United
States was the owner of $500,000 of the bonds of the then
ndependent Republic of Texas, a government, at that time,
of bad pecuniary credit. Owing W. 8. Wetmore $50,009,
the bank assigned these bonds, with arrears of interest on
them, to him as a security for the debt. In July, 1845, the
R?public became one of the United States, under the name
of the State of Texas, and immediately certain holders of its
bonds became urgent that Congress should assume the pay-
ment of them, principal and interest. Among these holders
was General James Hamilton, a person of some political in-
ﬂ“e.l‘lce in hig day, and who had been instrumental in pro-
“urlng the admission of Texas into the Union. As the Bank
0? }the United States would gain largely if the United States
t;}i S: ;S;lm}e ﬂ'le d(.el{t? amilton applied to its trustees—
them‘ ;lo uvAmg 1t§elt failed, an-d assigned its eﬁ'ects——urgit}g
October Gil;lfloy him to.have' it done.; and the trustees, in

» 1845, agreed with him that if he would devote his
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“best efforts, time, and means to the great object of secur-
ing the recognition and payment of these claims,’ and if his
efforts should be successtul, they would allow him a com-
mission of ten per cent. for the service so rendered. This
agreement was limited, by its terms, to two years. How-
ever, Hamilton having labored successfully, this provision as
to time was not insisted on. The trustees communicated
the agreement fully to Wetmore, September 16th, 1850,
without mentioning the original limitation, and directing
him to “hold subject to the order of Hamilton, one-tenth of
any sum over and above his elaim against the said bonds.”
Wetmore acknowledged the receipt of this order, and prom-
ised to hold the bonds accordingly.

Through his, Hamilton’s, efforts, largely, Congress, by an
act of 9th September, 1850, did assume the payment of this
debt, and authorized a five per cent. stock of the United
States to be issued in lieu of the bounds of Texas; the act
requiring, however, that before the stock of the United
States should be issued, the holders of the Texas bonds
should “first file at the Treasury of the United States, re-
leases of all claims against the United States for said bonds.”

The amount finally paid, June 3d, 1856, in behalf of the claim
held by Wetmore, was
‘Wetmore having paid himself his own debb paid thP residue of
the nine-tenths to the trustees of the bank. This left in his
‘hands, as trustee for Hamilton, the remaining one-tenth, or 81,772 08
A considerable time before this money was payable by the United
States, Hamilton, who had long been pecuniarily embar-
rassed, directed Wetmore, by written orders, which Wet-
more accepted, to pay out of it, when received,

. $817,720 88

To Wetmore, himself, $2,500
To Corcoran & Riggs, 25,000
33,500

To one Hill, 4
with interest from certain dates; so much being due by him,
Hamiiton, for money borrowed of these persons respectively.
It scemed to be admitted by all, as unquestionable, that the
trustees of the Bank of the United States were, in virtue of
some agreement of an admitted priority, entitled to receive
of this . . 8,772 (8
The sum of .

Leaving as Hamilton’s true one-tenth,
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In this state of things—and when if Wetmore had been
allowed to distribute the one-tenth of Hamilton, or his one-
tenth less the bank’s last-named deduction, it wounld have
paid Hill, as well as Wetmore and Corcoran & Riggs, all
in full—one Spain filed a bill against Wetmore, Corcoran,
& Riggs, and the trustees of the bank, Hill not being by
name made a defendant, charging that Wetmore had the
$81,772.08 as the property of Hamilton, and that he, Spain,
had an assignment of the whole fund made by Ilamilton at
an early date. The bill then alleged that Wetmore, disre-
garding this earlier assignment, pretended to hold the fund,
subject to certain other alleged assignments of later date; the
bill specifying that to Wetmore himself, and those to Cor-
coran & Riggs, Hill, and the trustees of the bank—and alleg-
ing that Wetmore meant to apply the fund to the payment
of these last ¢ said recited claims,” and that the secretary was
about to pay to Wetmore the said sum of $81,772.08. As-
serting thus a superior equity, the bill then prayed: « That
the said Wetmore, his assignees, aiders, and abettors, may be en-
Joined and restrained firom receiving the sum of $81,772, being the
one-tenth of the three certificates,” &ec. Subpeenas were prayed
against all these parties, and that the representative of Hill
(Il himself being now dead), should be made defendant when
discovered.  An injunction was granted “as prayed for.” A
bond, in the penalty of $15,000, signed by a certain J. F.
M_“’J and Henry May, in favor of Wetmore, Corcoran &
nggs, and the trustees of the bank, but not by name in
favor of Hill, was filed. The writ of injunction was issued
on the 31st of May, 1856, directed to Wetmore, Hamilton,
Corcoran & Riggs, and the trustees of the bank. "It recited

the filing of the bill and its object. The restraining clause
Was 1n these words:

ab;\t};:}l, t,he said W. §. ?Vetmore, yf)u.r assignees, az:ders, and

Peéew?[,] axc’ hereby re‘stramed and er')‘]omed from asking for or

b bom;f the sum of $81,772.08, being the one-tenth part of
8 or certificates,” &c.

r11 . A
his writ was served on Wetmore, and Corcoran & Riggs.

*om that time, until the dissolution of the injunction, here-
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inafter mentioned, the money laid idle in the Treasury of
the United States, Answers were filed by Wetmore, Cor-
coran & Riggs, the trustees of the bank, and by the repre-
sentative of Hill,

On motion of the defendants, it was subsequently thus or-
dered:

“Tt appearing to the satisfaction of the court that there is not
sufficient security to indemnify the defendants for their costs and
damages, &ec.; it is ordered that the complainant file a bond in
the penalty of $20,000, conditioned to pay the defendants such
costs and damages as they may respectively sustain.”

Prior to this the complainant had released his injunction
as to the sum of $12,051, improperly enjoined, and this had
been paid by Wetmore to the bank, and a release of the in-
junetion bond executed by the trustees of the bank. The form of
that release did not appear in the record.

The second bond, ordered as above-meuntioned to be filed,
was filed, executed by Spain and Oelrichs. This, by con-
sent of the parties, was ordered to stand in lieu of the bond
previously filed, reserving the right of the obligees to have
recourse to the original bond for interest theretotore acerued.
The obligees named in this bond were Wetmore, and Cor-
coran & Riggs, but not Iill by name. The bond recited th(?
injunction issued by the court to restrain the collection Qt
the money mentioned in the writ; it recited also that certain
portions of the money so enjoined had been released and
paid over. The condition was:

“That if the said Spain, &e., shall prosecute the writ of in-
junction to effect, and pay as well the costs, damages, and charges
that shall occur in said Circuit Court in Washington County, a8 4
costs, damages, and charges that shall be occasioned by said writ o
injunction, and shall in all things obey such order and de’(free_ a8
the said court shall make in the premises, then the obligation
to be void and of no effect, otherwise to remain in full force and
effect.”

The cause being heard it was decreed, ou t e
ruary, 1861, 4 years 8 months and 16 days after the 1njunc
tion had issued—

he 19th Feb-
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1. That the legal title to the fund was from the 9th No-
vember, 1849, and still is in Wetmore.

2. That from the 16th September, 1850, when the trustees
of the bank notified to him their arrangement with Hamil-
ton, and he accepted it, Wetmore held the legal title of the
one-lenth as trustee of the fund.

First, to pay himself, with interest, the loan of . 3 . $2,500
Second, to pay Corcoran & Riggs, 30,000

Third, to pay Hill, with interest from 9th March, 1852, . 33,500

From this decree Spain alone appealed. At the December
Term, 1863, this court aflirmed the decree with costs.*

Pending the appeal, there being no supersedeas and the
decree having dissolved the injuuction, the treasnry paid to
Wetmore, on 20th March, 1861, the sum remaining due on
the one-tenth, $69,720.60.

There had been previously paid to the bank, the sum im-
properly enjoined, to wit: 80th March, 1859, the pro rata on
$12,051.48.

The sum they paid to Wetmore was in three drafts, in-

tended to represent the interests of the parties as settled by
the decree, to wit:

For Wetmore, A 5 2 ; . i . . $4,333 89

ks C(.)rcoran, : 5 s £ 5 5 : . 80,000 69
i 1 SHA ; k L 3 ’ ’ 3 ! . 85,386 00

$69,720 58

_Wetmore and Corcoran & Riggs were paid in full; but on
Hll.l’s debt, as found by the decree, $52,457, there still re-
mained unpaid $17,071.

Soon after the injunction was issued in this case, two
others were issued on bills filed in the same court: one by
the Jamesﬁ River and Kanawha Company, and one by Pierce
Butler. In the former an injunction bond was executed in
the penalty of $5000, signed by Caperton and others; in the

;saztti)l()’ oue signed by Butler and others in the penalty of
UL

e

* Spain ». Hamilton’s Administrator, 1 Wallace, 604.
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Butler’s bill was heard with that of Spain, and subsequent
to the decree in that case the James River and Kanawha
Company dismissed their bill.

In both of these cases, the bonds expressly included among
the obligees IHill’s executor, as well as Wetmore and Cor-
coran & Riggs; while in the two bonds filed in Spain’s case,
as already said, neither Hill nor his executor was expressly
named as obligee.

In this state of things the only child, heir, and legatee of
Hill filed a bill to assert his father’s claim for damages oc-
casioned by these several injunction bonds. To aid in this,
the representatives of Wetmore, as also the executor of Hill,
were joined as complainants. The securities in the two bonds
in the Spain case, May and Oelrichs, and the security in the
bond in the James River Company’s case, Caperton, were
made defendants.

The bill was also filed against Corcoran & Riggs to seek a
discovery from them as to whether any settlement had been
made with them of the bond in the James River case.

It was also filed to marshal assets, and to assert the right
of Hill to the whole of this latter bond, and compel Cor-
coran & Riggs to resort for payment to the other bonds, they
being named as obligees in all, while Hill was named only
in one—provided it should be decreed that the omission to
name Iill specifically as obligee in the Spain bonds, pre-
vented his looking to them for redress; a matter which was
not conceded.

The bill also stated that Corcoran & Riggs has made some
settlement of the $5000 bond, and prayed a discovery.

As to the bond for $2500 given by Butler, the complainant
stated its payment by his representatives; and as to these
representatives, the representatives of IIenry May, one of
Spain’s securities, Spain himself, Ellis and Ould, parties t0
the James River bond, all non-residents and beyond 'the
jurisdiction—the bill prayed that process might issue against
them if they should come within the jurisdiction.

On this bill, answers, and proofs, the cause was tried and
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decrees rendered asserting Hill’s right to resort to the Spain
bonds for redress of damages, and referring Corcoran & Riggs
to the bonds on which they were named and IIill was not;
and also allowing both Hill and them to recover counsel fees
paid in attending to the injunction. Theitems thus appeared:

Corcoran & Riggs for damages, interest on the amount of their
lien during the term payment was delayed by the injunction,

a term of 4 years, 8 months, and 16 days, . - 5 . $8,475 00
Their counsel fees in the adverse litigation, . 4 3 . 1,000 00
$9,475 00

Deduct the amount they received upon the bond given in behalf
of the James River and Kanawha Company, . s . 5,000 00

Balance, . 3 5 I 2 . 3 ¢ . $4,475 00

Of this sum, $2455.94 was charged on May’s bond, and
$2019.06 on Oelrichs’s.

To Hill’s estate for loss of principal by reason of the fact that
part of the fund which would otherwise have been applied
to it in part payment was absorbed for the interest due the
prior claims, . . 4 s x A 5 4 E $827 41

Interest on $36,214.85 for 4 years, 8 months, and 16 days, . 10,230 55
Counsel fees in the adverse litigation, . . 1,500 00

5 $12,557 96
educt the amount received on the Butler bond, : . . 2,500 00

Balance, . 5 s - 3 - : g . $10,057 96

Of this sum there was charged to May’s bond $5027.15,
and to Oelrichs’s, $5030.81.

May :md- Oelrichs now appealed, and the case was before
this court for final adjudication.

Messrs. T. T. Crittenden and T. J. Durant, for the appellants:
¢L;'I){1;il:f C‘;‘“t is without jurisdiction of the action, since
had a‘t ]’aL?H ,(’%(%uate, and complete remedy could have. beer}
e Judi;iw’- ' as well under the wel}-known 16th ggctwn of
the reugmva]'y 1’Tc.t, as on settled rule 1udepf>udent.of it. And
AN iql 18 plain. A suit on & bond against principals and

2 B 8, 1u 1ts nature, a suit at the common law.

- but if the court below had jurisdiction, the decree
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rendered is erroneous. The decree is, in part, in favor of
Hill’s estate, but his administrator is not named in the bill as
a defendant, nor in the order of injunection, nor in the writ
of injunction, nor in the injunction bouds, aud no injunction
was asked against Hill’s estate. In no way, under these
facts, can the sureties on the injunction bonds be made
liable to I1ill’s estate.

3. By the non-performance of his undertaking within the
two years Hamilton was not entitled to receive or claim one-
tenth part, or any portion of the fund; nor were Wetmore,
or Corcoran & Riggs, or the representatives of Iill.

Further, the employment of Hamilton by the trustees of
the bank, for a contingent compensation, was for the purpose
of obtaining legislation to procure the payment of the claim
of the trustees, and in doing so, to use personal and secret in-
fluence on legislators. For this reason, as well as by reason of
champerty appearing on the face of the agreement, neither
Hamilton nor his assignees could have maintained any action
or title, or acquired any interest uuder or by virtue of the
agreement.* The injunction bond, therefore, did not injure
them.

4. The trustees of the Bauk of the United States were
joint obligees with Wetmore, Corcoran & Riggs. They
released these injunction bonds, with consent of all parties.
This, in law, releases the bond i fofo, as the action, if main-
tained at all, must be in names of all the obligees in bond.

5. The act of Congress shows that Iill’s administrator
having omitted to file his release as required by law, neither
he nor Wetmore could legally claim his share of the money
during the pendency of Spaiu’s bill, and in fact he obtained
his money in 1861 by a blunder of the accounting officers,
and wrongfully. There was nothing in the injunction, even
if it had named him, to prevent his filing his release s0 83
to be qualified to claim the money when the injunction was
dissolved. His not filing it even then shows he was not
prevented by the injunction.

% Tool Company v. Norris, 3 Wallace, 45.
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6. The counsel fees were wrongly allowed. Such an al-
lowauce tends to lower the standard of professional honor,
and has by the best courts been discouraged.*

Messrs. P. Phillips, J. M. Carlisle, and J. D. McPherson,
contra :

I. As to jurisdiction. To oust the jurisdiction of equity,
the remedy at law must be as “ practical and as efficient to
the ends of justice and its prompt administration, as the
remedy in equity.”’t Now, here, it was surely the interest
of the parties to the several bonds, to be brought together
in one suit, where their relative rights could be determined,
and thus save the necessity of another suit for contribution
and apportionment.

On a promise under seal, a suit at law must be in the name
of the party to the instrument. A third party, for whose
benefit it was made, cannot maintain the action. It was,
therefore, the undoubted right of Hill, as cestui que trust, to
assert in a court of equity his equitable title in the bonds
filed in Spain’s case, without reference to the legal title in
the trustee which might be enforced at law.

The Courtof Chancery in the District of Columbia,where
the bill below was filed, is a court of general jurisdiction,i
afnd as to such a court nothing is intended to be out of its
Jurisdiction which is not shown to be so. It is requisite
ﬂ?at. the plea must not only show that equity has no juris-
diction, but what court has, and whether it is able to afford
a complete remedy.

It Hill cannot recover on Spain’s bonds, because not ex-
pressly named, then, as Corcoran & Riggs are named in all
the bonds, and Hill only in one, equity will compel the for-
Mer persous to indemnify themselves out of the bonds in
which T1ill is not named; and if they have already collected

¥ Dav
StimDﬂ) . V‘"OOd\\'f)rth, 13 Howard, 370; The Baltimore, 8 Wallace, 378;
¢ bsgniv: The Railroads, 1 Wallace, Jr., 164; Gadsden ». Bank of George-
own, 5 Richardson, 349.

t }goyce 0. Grundy, 8 Peters, 215; Wylie v. Coxe, 15 Howard, 420.
1 See Phillips’s Practice, 283.
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the amount of the James River bond in which Iill is named,
equity will place him to this extent in their situation in ref-
erence to Spain’s bonds.*

It neither Corcoran & Riggs nor Hill are entitled to re-
cover on Spain’s bonds, then, as against the same defendants,

' equity will prefer Hill’s right to indemnity out of the James
River bond, as they had received the full amount for which
the court had decreed their lien, while a large amount de-
creed to Hill remained unpaid. Further, under any circam-
stances, Hill was entitled to an account against Corcoran &
Riggs, and to a decree against them for such portion of the
sum received by them from the James River bond as his
claim bore to theirs.

Now, looking to the fact that each of the defendants in
Spain’s suit was entitled to make his election as to whether
he would resort to the first bond, looking also to the several
bonds and the various defendants, and to the character of
the questions which they gave rise to, and which will be ob-
vious to any intelligent lawyer on reading the case, it can-
not be maintained that, if there was a remedy at law, it was
as “practical and as eflicient to the ends of justice and ifs
prompt administration, as the remedy in equity.”

Our position also is, that the bonds executed in favor
of Wetmore, cover not only that portion of the fund in which
he had a personal interest, but also the other portion which
he held in trust for Corcoran & Riggs and Hill, that the bond
was in fact a security attached (o the fund enjoined, and was
made o him as trustee for these parties. 1t is true that no sub-
peena was served on Hill, but the bill prayed that his repre-
sentative, when discovered, should be made a party. On
the face of the bill, Hill’s interest is specifically stated. He
was a necessary party to the suit. Before, as well as a'fter
filing his answer, he was bound to obey the injunction,
though not served with process; and if he disobeyed, was
liable to attachment. The bond, when filed, was for the

1,

* Alston v. Munford, 1 Brockenbrough, 279; Cornish ». Willson, 6 Gi
299; Cheesebrough v. Millard, 1 Johnson’s Chancery, 412.
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benefit of all the defendants enjoined, whether served or
not.*

That these bonds were not intended as indemnity, merely
for the personal claim of $2500, which Wetmore held, is
manifest, because

1st. Spain describes the fund he wishes to enjoin, as
amounting to the large sum of $81,000. At the same
time he sets forth particularly the fact that Wetmore only
claimed for himself the sum of $2500, and that the large
remainder Wetmore professed to hold for Corcoran & Riggs
and Hill. But he enjoins the whole sum.

2d. Having thus stated that much the larger portion of
the fund belonged to other parties than Wetmore, the
court could never have consented to enjoin the whole fund
on a bond securing only the party who had the smallest
interest therein,

3d. The order for the bond requires the bond to be ¢ con-
ditioned to pay the defendanis such costs and damages as
they may respectively sustain by reason of the injunction.”

4th. When, therefore, the court approved the bond, and
by consent of the defendants substituted it for the first, the
court, as well as the defendants, must have understood it
to be such a bond as the order directed to be given.

The prayer is for an injunction against Wetmore, “ his
assigiees, aiders, and abetlors,” restraining them from asking
for or receiving the sum of $81,000, and the writ which was
1ssued on this prayer is to the same effect.

TIn another portion of the bill, the prayer is, ¢ that the said
W etmore, and all and each of the said named defendants, their
assignees, aiders, and abeltors, may be enjoined,” &c.

! I\Tow, construing the bouds in reference to this prayer, Iill
is d_u'ect]y included; for Hamilton is one of the “said named
defen'dants,” and Hill is his “assignee.”

fl‘hls Is certain, that Corcoran & Riggs and Hill were de-
%:rlved of the use of $69,720, less the small amount due to

etmore, for five years, by reason of Spain’s injunction

—

* Cumberland Co. ». Hoffman Co., 89 Barbour, 19.
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operating on the whole fund. Practically, the injunction
operated as directly on them as if they had been specifically
named in the writ of injunction. The decree establishes that
these parties were the owners of the fund when the injune-
tion was issued. That in point of fact they have been greatly
damnified, is not, and cannot be denied. The sole question
is, have they in Jaw any redress on these bonds for the wrongs
thus inflicted? If they have not, it is not because they were
not entitled to an indemnity, but because by accident, omis-
sion, or fraud, they have been deprived of it.

II. Then it is asserted that Hamilton had no interestin
the fund, because his agreement with the bank was void as
against the policy of the law, and it is thence inferred that
no damage has accrued to any one by the injunction bonds.
Buat it is not against this policy that one may agree to ad-
dress the legislature by argument in favor of a certain
measure. We need not, however, enter into this subject, for
the objection is wholly misapplied. This is not an action to
enforce the agreement, but one which relates solely to the dis-
position of money paid on such agreement.* Besides, if the
question could have ever been made, it cannot be now, after
the decree in the former case, where the bank and Spain
were parties, and where the decree was based on the fact that
Hamilton did own the fund. Oelrichs and May identitied
themselves with that litigation, and though not technically
parties, are bound by the decree in it as much as if they had
been named oun the record.

IIL. It is next maintained that the release by the trustees
of the bank discharged the bond as to those obligees who
did not release. But this rule cannot apply to a case where
the interest of the obligees is separate and distinet. No act
of one under such circumstances could qualify, much less
destroy, the rights of another. Even if the release had bcfell
by the present complainants, equity would not give it QﬁeCt
beyond the intention of the parties and the justice of the
case.t

* Brooks ». Martin, 2 Wallace, 78.
+ Clagett v. Salmon, 5 Gill & Johnson, 815.
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IV. Again, it is urged that no loss of interest has accrued,
because the claim was never presented in such a form as to
authorize its payment by the treasury if no injunction had
been granted. The bill of Spain prayed the injunction, on
the averment ¢ that the Sccretary of the Treasury is about to
pay lo said Wetmore the sum of $81,772.08.” The attempt is
now made to controvert this sworn statement, and to prove
that no payment could have been made, because neither
Hamilton nor Iill had filed releases, as were required by
the Secretary of the Treasury. If the law required this, the
presumption is that the relcases have been filed ; the money
has been paid. This presumption is not rebutted by the
admission that these releases are not found in a certain file
of papers in the department. The act requires releases from
the  holders of the securities.” Neither Hamilton nor Hill,
his assignee, had any interest in the certificates. IIamilton
had only a personal demand upon the bank for his commis-
sions, when the sum of money was collected and paid over.

But, again : What necessity was there to file these releases
after the injunction lodged in the department which forbade
all parties from receiving the fund enjoined? This payment
could not take place until the injunction was dissolved and
the interest of the several parties ascertained. When the de-
cree was presented showing that neither Ilamilton nor Hill
had any interest in the «certificates, and decreeing that Wet-
more was alone entitled to receive the whole sum (if, in fact, no
releases were filed), we can do no otherwise.than conclude
that the secretary considered such releases unnecessary, and
therefore waived them.

V. As to counsel fees. IIill is entitled to include the
counsel fees paid in consequence of the injunction. 'Whether
couns.el fees ave recoverable in actions ex contractu is not the
'q“uestlou. On this point the decisions are not harmonious.
1h.e claim here is founded on the express terms of the obli-
gation, which is to pay *“as well the costs, damages, and
charges as shall oceur in said Circuit Court, as all costs, dam-
ages, and charges as shall be occasioned by said writ of injunction.”’
These « costs, damages, and charges,” superadded, are not
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referable to the Circuit Court, for they are specifically pro-
vided for, and if they do not cover counsel fees they are
meaningless. In Edwards v. Bodine,* the condition of the
injunction bond was “to pay such damages as the parties
may sustain by reason of the injunction.” The court allowed
the fees, saying:

“Here it is not matter of discretion—the condition is im-
perative.”

The same rule is applied to attachment bonds.t

Mr. Justice SWAYNE delivered the opinion of the court.

This litigation grows out of a prior suit, to which it is
necessary briefly to advert in order to render intelligible the
issues to be decided in the case before us.

The Bank of the United States assigned to William 5.
Wetmore certain bonds of the State of Texas as security for
a debt which the bank owed him. He surrendered the
bonds to the State and received in their stead certificates of
indebtedness which he deposited in the Treasury of the
United States for payment, under the act of Congress of the
9th of September, 1850, and the explanatory act of February
28th, 1855, The bank thereafter transferred one-tenth of
the certificates, less the amount due to Wetmore, to General
James Hamilton. Hamilton subsequently became indebted
to Wetmore and gave Wetmore a lien upon his share of the
fund to secure the payment of the debt aud interest. He gave
like liens to Corcoran & Riggs, to James Robb & Co., and to
. R. W. Hill. Robb & Co. transferred their claim to Hill
The trustees of the bank also claimed a part of the one-tenth
as not embraced in the transfer to ITamilton. Before the
fund was paid over by the Treasury Depaxtment Albert C.
Spain, as guardian of Mary McCrae, a lunatic, filed a bill in

* 11 Paige, 226 ; and see Aldrich ». Reynolds 1 Barbour’s Chanc”)vﬁwi
Corcoran v. Judkon 24 New York, 107; Prader v. Grimm, 28 California, 12;
Bronson v. Railroad, 2 Wallace, 283. "

+ Seay v. Greenwood, 21 Alabama, 496 ; Trapnall v. McAfee, 3 Metcalie,

34.
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equity, wherein he asserted a prior and paramount lien upon
the fund in behalf of his ward, and prayed an injunction to
prevent the defendants from receiving any part of the
amount in question until the claim set up in the bill should
have been passed upon by the court. To this bill Wetmore
and the other claimants, except Hill, were made parties de-
fendant. An injunction was granted as prayed for, and on
the 81st of May, 1856, an iujunction bond was executed.
The penalty was $15,000. The obligees were Wetmore and
the other defendants. The obligors were John ¥. and Heury
May. The condition was that Spain ¢ should prosecute the
writ of injunction with effect and pay all damages and costs”’
which the obligees, “or any of them, shall sustain by the
granting of this injunction.” On the 23d of April, 1856, a
further bond was given, pursnant to the order of the court,
in the penal sum of twenty thousand dollars. The obligees
were Wetmore and others. Iill was not one of them.
The obligors were Spain and Oelrichs. The condition was
that Spain should prosecute the writ of injunction ¢ with
effect and satisfy and pay as well the costs, damages, and
?harges which shall acerue in said Cireunit Court of Wash-
ington County, as all costs, damages, and charges which
shall be occasioned by said writ of injunction, unless the
suld court shall decree to the contrary.” ;

By cousent of parties it was thereupon ordered by the
court that this bond should be filed in lieu of the prior bond,
i 1:eserving the right to the obligees to have recourse to the
original bond for interest theretofore accrued, at the clection
of the obligees, and not otherwise.”

On the 81st of May, 1856, the James River and Kanawha
Company having filed a bill and procured a like injunetion,
gave bond in the sum of $5000. The obligees were Wet-
more and all the other adverse claimants of the fund, in-
f}udmg Spain and the executor of Hill. The obligors were
lhonhle}s IL. Ellis, Hugh Caperton, and Robert Ould. The,
::;:im?nx()f the bond was ‘Ehat‘the company ¢ ghall well and

Prosecute the said suit with effect and shall answer all

dan - . . . v
1ages and costs which the defendants, or either of them,
VOL. XV, 15




OELRICHS v. SPAIN. [Sup. Ct.

Opinion of the court.

may sustain by the granting of this injunetion, in case it
sball be dissolved.” On the 20th of June, 1856, Pierce
Butler procured a like injunction and gave bond in the sum
of $2500. The obligees were Wetmore and the other claim-
ants of the fund, including Iill’s execator. The condition
was that Buatler should “pay and satisfy all costs and dam-
ages that may accrue to the obligees, or either of them, by
reason of said injunction, in case the same shall be dis-
solved.” In the progress of the cause, Spain dismissed his
injunction as to the claim of the trustees of the bank for the
sum of $12,051.50. That amount was paid to them, and
they thereupon released their claim under the injunction
bonds, By agreement of counsel the cases of Spain and
Butler were heard together., The court decreed that there
should be first paid to Wetmore the principal and interest
of his debt, amounting together, including the cost of andit,
to $43833.66. That there should be next paid to Corcoran &
Riggs the amount of their lieu, $30,000. And, thirdly, to
the representatives of Hill the debt due to his estate, found
to be then, with interest, $52,457.

The amount applicable to this demand, after satisfying the
demands of Wetmore and Corcoran & Riggs, was $38,17L
This left a balance due IIill’s estate of $14,285.54 unsatisfied
and unprovided for. The case was removed to this court
by appeal, and the decree of the court below was }le}'e
affirmed.* The James River and Kanawha Company dis-
missed their bill. Corcoran & Riggs subsequently collected
upon the bond executed by Ellis, Caperton & Ould the sum
of $5000. The penalty of the bond of Butler, $2500, was
paid to the complainant, J. Dick Hill.

This bill is brought by the executors of Wetmore, the
executor of H. R. W. Hill, and J. Dick Iill, his devisee and
only heir-at-law, against John F. May, William W. Corcoratl,
George W. Riggs, Hugh Caperton, and Henry Oelrichs. .It
gives sufficient reasons for not making additional parties
swvhose presence would otherwise be necessary, though not

b au i il

* Spain v. Hamilton’s Adm., 1 Vallace, 604.
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indispensable, in this litigation. The objeet of the bill is to
enforce in favor of Hill’s estate the liability for damages
arising under the injunction bonds, and if need be to mar-
shal the assets. The executors of Wetmore claim nothing
except in trust for the benefit of Hill’s estate.

The court below allowed Corcoran & Riggs for damages,
interest on the amount of their lien during the time payment
was delayed by the injunction, being a period of four years
eight months and sixteen days.

The interest, thus computed, makes the sum of . . $8,475 00
The court also allowed them for counsel fees in the
adverse litigation, . 3 5 5 E - . 1,000 00

$9,475 00
From this was deducted the amount they received upon
bond given in behalf of the James River and
Kanawha Co., 5 X : 5 4 X . 5,000 00

Balance, . i 5 5 5 ¥ : . $4,475 00

Of this sum, $2455.94 was apportioned to May’s bond,
and $2019.06 to Oelrichs’s.

The damages awarded to Iill’s estate were as follows :

Loss of principal by reason of the fact that part of the

fund which would otherwise have been applied to

it in part payment was absorbed for the interest

upon the prior claims, ; : [ $827 41
Interest on $36,214.85 for 4 yrs. 8 mos. 16 days, . . 10,2380 55
Counsel fees in the adverse litigation, . . . . 1,500 00

$12,5657 96
Deduct the amount received on the Butler bond, . . 2,500 00

Balance, . . 3 3 : B 5 . $10,057 96
Of this sum there was appropriated to May’s bond
$5027.15, and to Oelrichs’s, $5030.81.

‘May and Oelrichs appealed, and the case is now before
this court for final adjudication.

It has been insisted by the counsel for the appellants that
there is g complete remedy at law, and that the bill must,
therefore, be dismissed. Such must be the consequence if
the objection is well taken. In the jurisprudence of the
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United States this objection is regarded as jurisdictional,
and may be enforced by the court sud sponte, though not
raised by the p]eadm g8 nor suggested by counsel.*

The 16th section of the Judiciary Act of 1789 provides,
““that suits in equity shall not be sustained in any case
where plain, adequate, and complete remedy can be had at
law ;” but this is merely declaratory of the pre-existing rule,
and does not apply where the remedy is not * plain, adequate,
and complete;” or, in other words, ¢ where it is not as prae-
tical and eflicient to the ends of justice and to its prompt
administration, as the remedy in equity.”{

Where the remedy at law is of this character, the party
seeking redress must pursue it. In such cases the adverse
party has a constitutional right to a trial of the issues of fact
by a jury.i

But this prineiple has no application to the case before us.
Upon looking into the record it is elear to our minds, not
only that the remedy at law would not be as effectual as the
reinedy in equity, but we do not see that there is any effectual
remedy at all at law. If the injunction bonds were sued
upon at law, and judgments recovered, a proceeding in
equity would still be necessary to settle the respective rights
of the several obligees to the proceeds, The direct pro-
ceeding in equity will save time, expense, and a multiplicity
of suits, and settle finally the rights of all concerned in one
litigation. Besides, theve is an element of trust in the casey
which, wherever it exists, always confers jurisdiction 1n
equity.

It has been urged that ITamilton’s arrangement with the
bank was illegal and void, and never fulfilled on his part,
and that he had no title to the residuum of one-tenth of .the
certificates to which his assignment related. Itisa suﬂi'(‘lel'f
answer to say that the trustees of the bank were parties to0
the former suit, and that the court recognized and affirmed

Graves v. Boston

* Parker v. Winnipissiogee Company, 2 Black, 551;
Company, 2 Cranch, 419; Fowle v. Laurdson, 5 Peters, 495; Dade v. Irwine,
2 Howard, 383. 4

t Boyce v. Grundy, 8 Peters, 215. 1 Hipp ». Baben, 19 Howard, 278.
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the validity of the claim by administering the fund arising
from it. The appellants cannot go behind the decree in the
case in which their bonds were given. The law and the
facts of that case, as settled by the court, are conclusive of
their rights in this proceeding. They cannot be permitted
to raise any question as to either.

The release given by the trustees of the banlk cannot avail
the defendants. If it were not by a sealed instrument, it
wounld not be a technical bar even in a suit at law. In what
form it was given is not disclosed in the record. Baut if it
were properly executed under seal, it cannot in equity affect
the severable and separate rights of parties to the bonds other
than those by whom it was executed.

It is true that neither Iill nor his representatives were
parties to either the bond of May or the bond of Oelrichs,
and that they were not named in the writ of injunction
issued upon the filing of the first bond. DBut Spain’s bill
averred that Wetmore held the fund in trust for ITill. Wet-
more was an obligee in both bonds. The legal title to the
entire fund was in him, and was never divested. It was ex-
tinguished by the payment of the money by the Treasury
Department, and its distribution pursuant to the deeree of
the court. Wetmore during his lifetime, and after his death,
his legal representatives, might have recovered upon the
bonds at law to the full extent of the damages touching the
entire fund, Such was his and their legal right. Equity
would have distributed the proceeds, if need be, according
to his rights and the equities of the other parties in interest.
In this case equity follows the law as regards the liability
Of the appellants, and, having the proceeds in haud, will
distribute them in this proceeding.*

The objection that proper releases were not filed in the
Treasury Department is untenable. The proofs establish
three facts :

. .The fund would have been paid over earlier but for the
mjunetion,

iy b
g2 Livingston v. Moore, 7 Peters, 547; Riddle v. Mandeville, 5 Cranch,
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It was paid after the injunction was dissolved.

The delay caused by the injunction was the period for
which interest was allowed by the court below.

Whether the payment was, or would have been, im-
properly made, is an inquiry which does not arise in this
case, and with which the appellants have nothing to do.

It is sufficient for the purpose of this case that there was,
in fact, sach delay, and that it proceeded from the cause
alleged in the bill.

The decree of the court below was preceded by the report
of a master, which the decree affirmed and followed. Upon
looking into the report we find it clear and able, and we are
entirely satisfied with it, except in one particular. We think
that both the master and the court erred in allowing counsel
fees as a part of the damages covered by the bonds.

In Arcambel v. Wiseman,* decided by this court in 1796, it
appeared “by an estimate of the damages upon which the
decree was founded, and which was annexed to the record,
that a charge of $1600 for counsel fees in the courts below
had been allowed.” This court held that it “ought not to
have been allowed.” The report is very brief. The nature
of the case does not appear. It is the settled rule that coun-
sel fees cannot be included in the damages to be recovered
for the infringement of a patent.t They cannot be allowed
to the gaining side in admiralty as incident to the judgment
beyond the costs and fees allowed by the statute.]

In actions of trespass where there are no circumstances of

aggravation, only compensatory damages can be recovered,

and they do not include the fees of counsel. The plaiuhﬁ
1s no more entitled to them, if he succeed, than is the'de-
fendant if the plaintiff be defeated. Why should a distine-
tion be made between them? In certain actions ex deliclo
vindictive damages may be given by the jury. In regard
to that class of cases this court has said: «Tt is true that

* 3 Dallas, 306.

+ Tesse et al. ». Huntingdon et al., 23 Howard, 2; Whittemore v. Cutter,
1 Gallison, 429; Stimpson ». The Railroads, 1 Wallace, Jr., 164.

i The Baltimore, 8 Wallace, 378.
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damages assessed by way of example may indirectly com-
pensate the plaintiff for money expended in counsel fees,
‘but the amount of these fees cannot be taken as the measure
of punishment or a necessary element in its infliction.”*
The point here in question has never been expressly de-"\

cided by this court, but it is clearly within the reasoning of
the case last referred to, and we think is substantially de-
termined by that adjodication. In debt, covenant and as-
sumpsit damages are recovered, but counsel fees are never
included. 8o in equity cases, where there is no injunction
bond, only the taxable costs are allowed to the complainants.
The same rule is applied to the defendant, however unjust
the litigation on the other side, and however large the ex-
pensa litis to which he may have been subjected. The par-
ties in this respect are upon a footing of equality. There is
no fixed standard by which the honorarium can be measured.
Some counsel demand much more than others. Some clients
are willing to pay more than others. More counsel may.be
employed than are necessary. When both client and coun-
sel know that the fees are to be paid by the other party there
is danger of abuse. A reference to a master, or an issue to
a jury, might be necessary to ascertain the proper amount,
and this grafted litigation might possibly be more animated
and protracted than that in the original cause. It would be
an office of some delicacy on the part of the court to scale
down the charges, as might sometimes be necessary.

: We think the principle of disallowance rests on a solid
foundation, and that the opposite rule is forbidden by the
analogies of the law and sound public policy.

The aniount of the allowance in this case may be remitted

here, as was done in the case in 3d Dallas, and the decree
of the Cirenit Court will therenpon be AFFIRMED. Otherwise

tne: decree will be REVERSED, and the cause remanded for the
reformation of the decree.

IN CONFORMITY TO THIS GPINION.

* Day v. Woodworth et al., 13 Howard, 370, 871.
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