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merely, when the invention itself by the very words of the
assignment is transferred. It was easy to have restricted
the right to use the invention to the end of the term of the
original letters and reissues, but this was not done; and in
view of the right of the inventor in certain contingencies to
arenewal,—which must have been well known to both buyer
and seller of this kind of property,—we are led to the con-
clusion that both parties contracted with reference to it.
The case of The Railroad Company v. Trimble* is not different
in priuciple from this, although in that case the language
used is somewhat broader.

JUDGMENT REVERSED, AND A VENIRE DE NOVO AWARDED,

UNI1TED STATES v. BALLARD ET AL.

1. Under the act of June 17th, 1864, ¢ To regulate the foreign and coasting
trade in the northern, northeastern, and northwestern part of the
United States,” &e., the collectors mentioned in it are entitled to retain
for their own use moneys received by them from the owners of steamers
and from engineers and pilots, by virtue of the 81st section of the act
of August 80th, 1852,

2. Where a demurrer to a special plea which is a complete avoidance of the
whole cause of action is overruled and the plaintiff does not reply, but
suffers judgment to be entered against him on the plea, the court may
properly enter judgment on the whole case, though another plea (a gen-
eral issue) had been (against the rules of good pleading) filed, on which
issue was taken ; provided the issue thus raised on the last plea have by
the judgment on the demurrer been in fact disposed of and so rendered
immaterial.

Error to the Circuit Court for the Northern District of
Ohio; the case being thus:

A statute of August 80th, 1852,1 requiring annual licenses
for steamboats, after preliminary inspections, examinations,
and certificates, enacts by the 81st section:

“That before issuing the annual license to any such steamer,

* 10 Wallace, 367. 1 10 Stat. at Large, 73.
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the collector or other chief officer of the customs for the port or
district, shall demand and receive from the owner or owners of
the steamer, as a compensation for the inspections and examinations
made for the year, the following sums, in addition to the fees for
issuing enrolments and licenses now allowed by law, according
to the tonnage of the vessel, to wit:

For each vessel of 1000 tons and over, . ; & . $35 00
For each vessel of 500 tons and over, and less than 1000 tons, 80 00
* * * * * *

« And each engineer and pilot, licensed as herein provided,
shall pay:
For the first certificate granted by any inspector or nspectors,

the sum of - g i o % . $5 00
And for each subsequent certlﬁcate % q g N 00

to such inspector or inspectors, to be accounted for and paid over
to the collector or other chief officer of the customs; and the
sums derived from all the sources above specified shall be quarteily
accounted for and paid over to the United States in the same manner
as other revenue.”

In February, 1857, the Treasury Department promulﬂated
certain general regulations under the revenue laws, in which,
after stating some other fees, the above-quoted enactments
were set forth as part, thus:

« The following enumerated fees are still to be charged and

collected at such ports, and accounted for and paid over to the
United States by collectors in the same manner as other revenue :

Tor admeasuring every vessel in order to the enrolment or licensing and
recording the same:

If of 5 tons and less than 20, . 3 . : . 3 . $0 30
: Of over 20 and not over 70, . - 2 g . i e 00
A Over 70 and not over 100, . 4 . 5 3 A e 10
For certificate of enrolment, 5 - - ) 50
For indorsement on certificate of enrolment 3 5 20

For license, and granting the same, including the bond:
25

If not over 20 tons, . 5 5 S . 5 5 .
Above 20 and not over 100 . A 4 5 3 5 . 60
Over 100 tons, . : Z . : 5 ] - LU100
For indorsement on a hcense, 5 . 5 . . : . 20
20

For permit to land goods, .
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For licenses to steamers, as a compensation for the inspections and ex-
aminations made for the year under the steamboat law, ap-
proved August 80th, 1852, in addition to the fees above men-
tioned, for issuing enrolments and licenses to vessels:

For each vessel of 1000 tons and over, . 5 g . $35 00
For each of 500 and over, but less than 1000 tons, 5 : . 380 00
* * * * *
For the first certificate granted by an inspector or inspectors to
each engineer and pilot, : 5 5 g g z SREron00
For each subsequent certificate, . . ¢ ; o c . 100

But the regulations called the attention of collectors and
other officers of customs to the amount and limit of fees in
a great variety of other matters, the regulations occupying
several pages.

On the 17th June, 1864,* Congress enacted:

“That each of the several collectors of customs in the follow-
ing districts on the said frontiers, to wit: Cuyahoga, &c., &e.,
shall receive an annual compensation of $1000, and in addition
thereto the fees now collected under the general regulations of the
Treasury Department of February, 1857, and a commission of 3
per centum on all moneys collected and accounted for by them
respectively : Provided, That the aggregate compensation de-
rived from salary, fees, and commissions, shall not in any case
exceed the sum of $2500. . . . And whenever the aggregate of
salary, fees, and commissions shall in any case exceed the said
sum of $2500, after deducting the necessary expenses incident to
the said office, for and during the same period for which said
compensation is allowed, the excess shall, in every such case,
be paid into the Treasury of the United States. The fees and
emoluments of all kinds to be accounted for as provided by the
12th section of the act of 7Tth of May, 1822.”

This 12th section of the act of 7th of May, 1822,1 enacts
that collectors, &c., shall account, under oath, for all fees
and emoluments of office, and in such manner as the Secre-
tary of the Treasury shall prescribe.

These treasury regulations of February, 1857, and this act
of 17th June, 1864, being in force, the United States brought
suit on the official bond of one Ballard, collector at Cuyahoga,

* 13 Stat. at Large, 134. + 8 Id. 695.
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assigning as breach his non-payment to the government of
moneys received according to law from the owners of steam-
boats, or compensation for inspection and examination, and
of moneys received by him according to law for certificates
of engineers and pilots. The defendant pleaded nil debet, con-
cluding to the country, and a special plea of confession and
avoidance, founded on the above-quoted statute of June 17th,
1864, and asserting that the fees for which he was sued were
fees collected under the said general regulations of the
treasury, of February, 1857, and such as he had a lawful
right to retain; the whole, with commissions of 8 p. ¢. on
mouneys collected and accounted for, amounting to but $2322.

Upon the first plea issue was joined; to the second, the
plaintiff’ filed a general demurrer, and the defendant his
Jjoinder therein. The Circuit Court overruled the demurrer,
and thereupon, without disposing of the issue to the country,
rendered judgment for the defendant. Thereupon the gov-
ernment brought the judgment here; the general question
in the case being whether, in view of the 2d section of the
act of June 17th, 1864, the collectors of the customs men-
tioned in that act were entitled to retain for their own use
moneys received by them from the owners of steamers, and
from engineers and pilots, by virtue of the 81st section of
the act of August 30th, 1852. A minor point of pleading
(arising from the fact that the court below did not send the
case to the jury on the issue joined on the first plea) being
also raised.

Mr. B. H. Bristow, Solicitor-General, for the United Stales,
plaintiff in error :

1. There is clearly kept up in the treasury regulations of
1857 the distinction between the moneys collected under the
act of 1852, and other collections enumerated in the regula-
tions. We do not maintain that the collector has retained
more than the maximuam compensation allowed by the act
of 1864, but only that the amount thus retained by him is
made up partly from moneys which he was not entitled to
appropriate to his own use. He does not pretend to have
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derived any right to such moneys from the treasury regula-
tions, or from any prior statute, but rests his claim upon the
act of 1864, and insists that under it he is entitled to appro-
priate to his own use certain moneys which by prior statute
and the treasury regulations were specifically required to be
paid into the treasury as.other revenue, and were clearly
appropriated to other uses. What is there in the language
of the act of 1864 to indicate an intention on the part of
Congress to repeal the provision of the act of 1852 in this
respect? It cannot be argued that so much of the act of
1852 as appropriates the moneys in question to another use,
and requires them to be paid into the treasury “as other
revenue,” is repealed otherwise than by implication. The
act of 1852 is not referred to in the act of 1864, and there is
nothing in the statute itself to indicate that the subject-
matter of the former act was present in the mind of the
legislature when the latter was adopted. Nor is the latter
in any sense repugnant to the former. The act of 1852 re-
lates exclusively to the payment, by owners of steamers, en-
gineers, and pilots, of certain sums of money as compensa-
tion for the services of inspectors, and the only connection
of collectors therewith is in the duty imposed upon them to
receive the money and pay it into the treasury as other reve-
nue. The act of 1864 relates exclusively to the compensation
of collectors, and the chief purpose in view was to change
the maximum compensation of collectors of the enumerated
districts. Full effect can be given the latter without in any
respect disturbing the former. The two may well subsist
together, and in such case repeal by implication cannot be
allowed.*

2. Nil debet is not a sufficient plea to an action of debt on
a bond setting out the condition and breach, and it may be
conceded that the plaintiff’ below should have demurred to
this plea. However, an issue having been framed on that
plea the court ought not to have treated that issue as imma-
terial, and rendered judgment for the defendants on the

* Henderson’s Tobacco, 11 Wallace, 652 ; The Distilled Spirits, Id. 856.
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whole case upon sustaining the demurrer to the last plea,
but should have allowed the parties to go to the jury upon
the issue joined on the first plea.

Mr. A. @Q. Riddle, contra, submitted that the case was a
plain one every way, and he presented arguments which
need not be here printed, as they were in substance adopted
as true by the court.

The CHIEF JUSTICE delivered the opinion of the court.

The question is whether the description of fees now col-
Jected under the general regulations of the Treasury Depart-
ment of February, 1857, includes the sums collected under
these regulations for licenses to steamers, and as compensa-
tion for the inspections and examinations made for the year
under the Steamboat Act of August 80th, 1852, in addition
to the fees for issuing enrolments and licenses.

These sums are collected as fees under the regulations,
and are not distinguished from the collector’s fees proper,
except by the circumstance that they are described as a com-
pensation for inspections and examinations. The provision,
that these sums shall be quarterly accounted for and paid
over to the United States, does not distingnish them from
fees and emoluments to be accounted for under the act of
the 17th of June, 1864, or under the regulations of the
Treasury Department of February, 1857.

The language of the regulations is, that the fees are to be
charged, aud collected, and accounted for, and paid over to
the United States by collectors, in the same manner as other
revenue. This language obviously meaus that they are to
be accounted for in all cases, and paid over, unless retained
under authority of law. The act of June 17th, 1864, au-
thorizes the collector to retain the fees and a commission of
three per cent. on moneys collected and accounted for, pay-
ing over to the Treasury only the excess beyond two thou-
cand five hundred dollars; and there is no distinction in the
regulations between the fees for admeasurement, licenses,
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&c., and the fees for licenses as a compensation for inspec-
tions and examinations.

We think, therefore, that the collector was authorized to
retain all descriptions of fees paid him not in excess of two
thousand five hundred dollars. It follows that the demurrer
was properly overruled; and, as the defendant did not think
it proper to reply, but allowed judgment to be entered upon
the plea, the other plea of nil debet became immaterial, and
the judgment was properly entered for the defendant.

It is, therefore,
. AFFIRMED.

Brack v. CurraN.

1. Under the homestead laws of Illinois, the homestead right is not in an
absolute sense an estate in the land. The fee is left as it was before the
statutes, subject to a right of occupancy, which cannot be disturbed
while the homestead character exists.

2. The disposition of the property by judicial sale is accordingly left unaf-
fected, except so far as is necessary to secure a homestead for the family
of the occupant.

3. Hence the land in fee can be sold under execution, subject to the home-
stead right, and the purchaser has the absolute title when the homestead
right ceases.

ErRror to the Circuit Court for the District of Illinois ; the
case being thus:

The statutes of Illinois* relating to homesteads enact :

“SrerioN 1. . . . There shall be exempt from levy and forced
sale, under any process or order from any court in this State, for
debts contracted, the lot of ground and buildings thereon, occupied
as a residence, and owned by the debtor, being a householder
and having a family, to the value of $1000. Such exemption
shall continue after the death of such householder, for the bene-
fit of the widow and family, some or one of them continuing to
occupy such homestead, until the youngest child shall become

* Laws of 1851, p. 25; Chapter 48 Gross’s Statutes, p. 327, amended by
act of February 17th, 1857; Act of 1857, p. 119.
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