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MEMORANDA.

BENJAMIN CHEW HOWARD.

Tre Hcnorable BEnyamin CHEw Howarp departed this life
at his residence, 220 North Charles Street, Baltimore, March
6th, 1872, in the eighty-first year of his age. He was born at
his paternal residence, Belvidere, at the head of Calvert Street,
in the same city, November 5th, 1791, and was the third son
of Colonel Joun Eacer Howarp, a well-known officer of the
Revolutionary War, commander of the Maryland line, a friend
of Washington, and one of his trusted lieutenants, whose “ cool,
determined bravery” was the subject of Alexander Hamilton’s
eulogy ;* and has made his name as inseparable as those of
Morgan and of Greene from the splendid achievement at Cow-
pens. Colonel Howard’s reputation, as all residents of Baltimore
know, is cherished in that city. He was at one time governor
of Maryland and built the dignified residence known as Belvi-
dere, already mentioned, which was mherited by the subject of
our notice—always the seat, whether in possession of Colonel
Howard or his son, of gracious and refined hospitalities. The
grounds attached to it, including a park, embraced nearly all
the upper portion of the city. Colonel John Eager Howard
was a liberal benefactor of Baltimore. Among his donations to
the city may be mentioned Washington Monument Square, the
Richmond Market, and Liberty Engine houses. He also gave
St. Paul’s Church parsonage and burying-ground, where the
family vault of the Howards now is. Maternally, the subject
of our notice was connected with Pennsylvania; his mother
having been a daughter of the Honorable BENJAMIN CrEWw,
Attorney-General of the Province of Pennsylvania and the last
of its chief justices under the Crown; as also in later life the

* Hamilton’s Works, vol. ii, 490,
( vii )




viil MEMORANDA.

venerable President of the High Court of Errors and Appeals
after the establishment of the State of Pennsylvania under a re-
publican government. Mr. Howard, the subject of our notice,
received his collegiate education at Princeton, where he gradu-
ated in 1809. In the class before him was James Moore Wayne,
afterwards a justice of this court, between whom and Mr., How-
ard an affectionate intimacy long subsisted. Having studied
law for the usual term, Mr. Iloward was subsequently admitted
to the bar. His circumstances not making the practice of any
profession a matter of necessity to him, and his tastes inclining
more to military and political distinctions, he devoted himself
to public rather than to professional objects. In 1814, when
Baltimore was threatened by a British army, young Howard
led a company known as the First Mechanical Volunteers to-
ward North Point, to oppose the invaders, under Geueral Ross,
who were landing there. This company, with Captain Lever-
ings’s, both from Colonel Sterets’s regiment, and Asquitth’s and
a few other. riflemen, all under Major Richard Heath, accom-
panied by a small piece of ordnance and a few artillerymen and
riflemen, were sent forward to attack the British. A severe
confliet ensued, in which Howard behaved with a gallantry
worthy of his descent and name. In 1820 he was elected to
the first branch of the City Council of Baltimore; and in 1824
sent to the lower house of the legislature, and afterwards to
the Senate. On the 21st of February, 1827, at a meeting of a
number of citizens to take into consideration the best means
of restoring to the city that portion of the Western trade
which was diverted by the introduction of steam navigation
and other causes, he was appointed one of & committee whose
report ¢ for a direct railroad from Baltimore to some point on
the Ohio River” was unanimously adopted. Of the committee
whose report was so instrumental in bringing about the great
and successful work which it recommended, Mr. Howard was
the last survivor. In 1829 he was elected to Congress, and
_ served till 1833; and again from 1835 till 1839. He was chair-
man of the Committee on Foreign Relations, and author of a
creditable report on the Northeast boundary question. Leaving
Congress, he was appointed, in 1842, Reporter of this Court;
where, on entering upon his duties, he found upon the bench
Mr. Justice Wayne, his former associate in collegiate life at
Princeton. Mr., Howard reported the decisions of the court
for eighteen years, but resigned upon accepting, in 1861, the
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nomination of the political party with which he was associated
for governor of Maryland. The last public office which he dis-
charged was that of a member in what was known as the Peace
Conference, a convention assembled just before the outbreak of
the rebellion. For the ten years preceding his death, Mr. How-
ard lived quietly among his friends and books, his winters being
spent at his town residence on North Charles Street, and his
summers at his country retreat, ¢ Roslyn,” which handsome
cstate had been in his family for nearly two hundred years.
He died with entire composure; leaving in the community with
which his name and family were so creditably identified, the
recollection of a well-bred and honorable gentleman, of genial
nature and of social and agreeable dispositions.

Mr. Justice NELsoN heard no eases in this volume, having
been detained at home by indisposition.
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GENERAL RULES,

PROMULGATED MAY 6rm, 1872,

AMENDMENT TO THE 6TH RULE.

All motions to dismiss appeals and writs of error, except mo-
t:ons to docket and dismiss under the ninth rule, must be sub-
mitted in the first instance on printed briefs or arguments. If
the court desires further argument on that subject it will be
ordered in connection with the hearing on the merits. The
party moving to dismiss shall serve notice of the motion, with
a copy of his brief or argument, on the counsel for plaintiff in
error or appellant of record in this court, at least three weeks
before the time fixed for submitting the motion, in all cases except
where the counsel to be notified resides west of the Rocky
Mountains, in which case the notice shall be at least thirty
days.

Affidavit of the deposit in the mail of the notice and brief to
the proper address of the counsel to be served, duly post-paid,
at such time as to reach him by due course of mail, the three
weeks or thirty days before the time fixed by the notice, will be
regarded as primd facie evidence of service on coungel who reside
without the District of Columbia. On proof of such service, the
motion will be considered, unless for satisfactory reasons further
timo be given by the court to either party.

AMENDMENT TO THE 41sT EQUIiTY RULE.

If the complainant, in his bill, shall waive an answer nnder
oath, or shall only require an answer under oath with regard to
certain specified interrogatories, the answer of the defendant,
though under oath, except such part thereof as shall be directly
responsive to such interrogatories, shall not be evidence in his

(=)




X11 GENERAL RULES.

favor, unless the cause be set down for hearing on bill and an
swer only; but may nevertheless be used as an affidavit, with
the same efiect as herctofore, on a motion to grant or dissolve
an injunction, or on any other incidental motion in the cause;
but: this shall not prevent a defendant from becoming a witness
in his own behalf under Section 3 of the act of Congress of July
2d, 1864.

SUPPLEMENTARY RULES OF PRACTICE IN ADMIRALTY, under the
act of March 3d, 1851, entitled ‘“ An act to limit the liability of
ship-owners, and for other purposes.”’*

54. When any ship or vessel shall be libelled, or the owner or
owners thereof shall be sucd, for any embezzlement, loss, or de-
struction by the master, officers, mariners, passengers, or any
other person or persons, of any property, goods, or merchandise,
shipped or put on board of such ship or vessel, or for any loss,
damage, or injury by collision, or for any act, matter, or thing,
loss, damage, or forfeiture done, occasioned, or incurred without
the privity or knowledge of such owner or owners, and he or
they shall desire to claim the benefit of limitation of liability
provided for in the third and fourth sections of the said act
above recited, the said owner or owners shall and may file a
libel or petition in the proper District Court of the United
States, as hercinafter specified, setting forth the facts and cir-
cumstances on which such limitation of liability is claimed, and
praying proper relief in that behalf; and thereupon said court,
having caused due appraisement to be had of the amount or
value of the interest of said owner or owners, respectively, in
such ship or vessel, and her freight for the voyage, shall make
an order for the payment of the same into court, or for the
giving of a stipulation with surctics for payment thereof into
court whenever the same shall be ordered ; or, if the said owner
or owncrs shall so elect, the said court shall, without such ap-
praisement, make an order for the transfer by him or them of
his or their interest in such vessel and freight, to a trustee to
be appointed by the court under the fourth section of said act;
and upon compliance with such order, the said court shall issue
a monition against all persons claiming damages for any sucb

* Bee infra, p. 125.
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embezzlement, loss, destruction, damage, or injury, citing them
to appear before the said court and make due proof of their
respective claims at or before a certain time to be named in said
writ, not less than three months from the issuing of the same;
and public notice of such monition shall be given as in other
cases, and such further notice served through the post-office, or
otherwise, as the court, in its discretion, may direct; and the
said court shall, also, on the application of the said owner or
owners, make an order to restrain the further prosecution of all
and any suit or suits against said owner or owners in respect
of any such claim or claims.

95. Proof of all claims which shall be presented in pursuance
of said monition, shall be made before a commissioner to be des.
ignated by the court, subject to the right of any person inter.
ested, to question or controvert the same; and, upon the com-
pletion of said proofs, the commissioner shall make report of
the claims so proven, and upon confirmation of said report, after
hearing any exceptions thercto, the moneys paid or secured to
be paid into court as aforesaid, or the proceeds of said ship or
vessel and freight (after payment of costs and expenses), shall
be divided pro rata amongst the several claimants in proportion
to the amount of their respective claims, duly proved and con-
firmed as aforesaid, saving, however, to all parties any priority
to which they may be legally entitled.

56. In the proceedings aforesaid, the said owner or owners
shall be at liberty to contest his or their liability, or the liability
of said ship or vessel for said embezzlement, loss, destruction,
damage, or injury (independently of the limitation of hability
claimed under said act), provided that in his or their libel or
petition, he or they shall state the facts and circumstances by
reason of which exemption from liability is claimed ; and any
person or persons claiming damages as aforesaid, and who shall
have presented his or their claim to the commissioner under
oath, shall and may answer such libel or petition, and contest
the right of the owner or owners of said ship or vessel, either
to an cxemption from liability, or to a limitation of liability -
under the said act of Congress, or both.

57. The said libel or petition shall be filed and the said pro-
ceedings had in any District Court of the United States in which
said ship or vesscl may be libelled to answer for any such em.
be.zzlement, loss, destruction, damage, or injury; or, if the said
ship or vessel be not libelled, then in the District Court for any




X1v GENERAL RULES.

district in which the said owner or owners may be sued in that
behalf. If the ship have already been libelled and sold, the pro.
ceeds shall represent the same for th2 purposes of these rules.

AMENDMENT TO THE 5TH RULE IN ADMIRALTY.

Ordered, That this rule be amended so as to read as follows,
Wiz

Bonds, or stipulations in admiralty suits, may be given and taken in open
court, or at chambers, or before any commissioner of the court who is au-
thorized by the court to take affidavits of bail and depositions in cases pend-
ing before the court, or any commissioner of the United States authorized
by law to take bail and affidavits in civil cases.

AMENDMENT TO THE 12rH RULE IN ADMIRALTY.

Ordered, That this rule be amended so as to read as follows:

In all suits by material-men for supplies or repairs, or other necessaries,
the libellant may proceed against the ship and freight in rem, or against the
master or owner alone iz personam.

AMENDMENT TO THE 45TH RULE IN ADMIRALTY.

Ordered, That this rule be amended so as to read as follows,
viz.:

All appeals from the District to the Circuit Court must be made whila
the court is sitting, or within such other period as shall be designated by the
District Court by its general rules, or by an order specially made in the par-
ticular suit, or in case no such rule or order be made, then within thirtv
deys from the rendering of the decree.
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DECISIONS

IN THE

SUPREME COURT OF THE UNITED STATE

0.9]
s

DECEMBER TERM, 1871..

LIBRARY.

BeTHELL v. MATHEWS.

- PROPERTY OF

[
¢
1

ED STATES SENRTE

r]
1. A plaintiff in error cannot take advantage of exceptions in his @En favor

even if erroneous ; a matter often decided before.

. Under the act of March 8d, 1865, authorizing the trial of facts:ﬁ Circuit
Courts, the court must 1tself find the facts in order to authofiZe a writ
of error to its judgment. A statement of facts signed by counsel and
filed after the judgment is insufficient.

8. Where in a case tried under the above-mentioned act the record, owing
to the manner in which things have been done below, presents a case as
of a judgment rendered on a general verdict in favor of the defendant
in error, and does not present any question arising on the pleadings,
nor any ruling against the plaintiff in error, the judgment will be
affirmed.

Error to the Circuit Court for the District of Louisiana,
the case being this:

The act of Congress of March 3d, 1865,* authorizing the
Circuit Courts of the United States, on written stipulation
of the parties or their attorneys filed, to tly issues of fact in
civil cases without the intervention of a jury, enacts that—

“§ 4. The findings of the court upon the facts . . . shall have
the same effect as the verdict of a jury.”

With this statute in force, Bethell sued Mathews in the
court below on certain promissory notes. A written stipu-

¥ 18 Stat. at Large, 501.
VOL. XIII. 1 (1)




2 BeTHELL v. MATHEWS. [Sup. Ct.

Opinion of the court.

lation signed by the parties was filed, waiving a jury and
submitting the cause for trial by the court. It was so tried,
accordingly. Six bills of exception, all by the defendan*,
were taken to testimony offered by the plaintiff, and a.l
overruled. On the 2d of May, 1870, for reasons orally as-
signed, the court, not having made any findings of fact, ordered
“that judgment be entered in favor of the defendant,” and
it was so signed accordingly four days afterwards. On the
10th of June, thirty-nine days after the judgment was ren-
dered, the counsel filed a “statement of facts proved in the
case,” which statement was signed by them. The present
writ of error was taken to review the judgment given in the
case; the record disclosing the proceedings as above men-
tioned.

Messrs. Miles Taylor and C. N. Morse, for the plaintiff in
error, submitted the case on merits.

Mr. T. J. Durant, contra :

The facts or case should have been found by the court.
The statute is imperative. A case agreed on by counsel after
the judgment cannot possibly be intended as found by the
court. At any rate the finding should precede the judg-
ment.

There is, then, only a general finding in favor of the de-
fendant, which must have the same effect as a similar finding
of a jury. The case is thus presented to this court, as if on
a writ of error to a judgment of the court rendered on a
general verdict in favor of the defendant in error, and where
there is no question avising on the pleadings, and whe:e
there was no ruling on the trial of the cause against the
plaintift'in error. In such a case the judgment of the lower
court must be aflirmed as of course.

The CHIEF JUSTICE:

Tt has been often decided that a plaintiff’ in error cannot
take advantage of rulings upon exceptions in his own favor,
even if erroneous. Nor can a statement of facts signed by
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counsel be noticed upon error.* In this case, then, not only
was the statement so signed, but it does not appear to have
been made and filed until after the judgment.

There is, therefore, no error in the record, or none of
which we can take notice. The judgment of the Circuit
Court for the District of Louisiana must be

AFFIRMED.

NorwicH TransporrTaTIiON COMPANY vw. FLINT.

In a suit by a passenger against a steamboat company for injuries done to
him on the deck of a steamboat by the discharge of a gun by some
disorderly soldiers, whom the transportation company had taken on
board and who had overpowered their sentinels, evidence was held to
have been properly received as part of the 7es geste that during the dis-
turbance a person, who appeared to be a sergeant, came into the cabin
to a person who appeared to be his superior officer, and told him, first
in a less excited manner, that there was a disturbance on deck which he
could not suppress, and in which he feared that some one would be
burt; and on being told to “go back and mind his orders” retired,
and came again, after some time, hurriedly, and very soon after the
discharge of a gun had been heard, exclaiming to the officer, ¢ For God
sake, come up ; a man has been shot !’ The statements of the sergeant
being not offered for the purpose of proving the facts stated by him,
but the whole incident (including those statements) being adduced for
the purpose of showing the manner in which the officers attended to
their duty whilst the disturbance was going on; the fact that notice of
its progress was communicated, the time that it continued, and the de-
gree of alarm it was calculated to excite in such a person as the ser-
geant appeared to be.

Error to the Circuit Court for the District of Connecticut.
Flint brought an action on the case in the court below
against the Norwich and New York Transportation Com-
pany, to recover damages for an injury received by him in
June, 1864, while a passenger on their steamboat, running
from New Loundon to New York. The plaintiff] with other

* Generes v. Bonnemer, 7 Wallace, 664; Avendano ». Gay 8 Id. 376;
Kearney v. Case, 12 Id. 276.
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passengers from Boston, went on board of the boat at New
London about eleven o’clock in the evening. A detachment
of United States soldiers—sixty, perkaps, in naumber—were
on board, and were behaving in a disorderly and riotous
manner, having overpowered their sentinels and rushed to
the after-deck set apart for passengers. A portion of the
detachment, which had been assigned as a guard over the
rest, were armed, and in the melee a musket was thrown
upon the deck and discharged, and the ball entered the
plaintift’s foot, injuring him severely. His action was based
ou a charge of negligence on the part of the defendauts in
not providing against and quelling the disturbance. At the
trial of the cause, after considerable evidence had been ad-
duced tending to show the transactions which occurred on
the boat at the time of the injury, the plaintiff’ oftfered in
evidence the testimony of certain passengers, who testified
that after they had gone down to the dining saloon, and
were at the table, a man in military uniform, whom they
supposed from the stripes on his arm to be a sergeaut, came
into the saloon and saluted an officer in uniform, whom they
supposed to be a lieutenant, and who was sitting at the table
with another officer, whom, from his uniform, they supposed
to belong to the navy, and said to him, ¢ There is a row on
deck, and I eannot suppress it;” that the officer addressed
replied, ¢ Mind your orders;” that the sergeant said, «“I am
afraid some one will be hurt;” that the officer replied, ¢ You
have your orders—mind your orders;” that the sergeant
then retired, and, after a few minutes, came down again into
the saloon hurriedly, very soon after the report of a gun had
been heard, and said to the officer, ¢ For God’s sake, come
up; a man has been shot!” This testimony was offered for
the purpose of proving the condition of affairs on the deck,
the extent and character of the disturbance, the condition
and situation of the officers and soldiers on board, and the
manner in which they discharged their duty prior to and at
the time when the plaintiff received his injury, the time the
disturbance continued, and the failure of the officers of the
soldiers to repress the disorder, it being admitted that uo
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other persons on board were directly charged with the care
of preserving order among them.

The defendant objected to the testimony thus offered, but
the court received it. As appeared from its opinion, which
had been printed for the use of this court, the court below
regarded the evidence admissible: ¢ as indicating, first, the
relation of the sergeant to his officer—not as a mere declara-
tion, but as an act of subordination ; second, as showing the
alarm and fright of the sergeant and a state of mind indi-
cating nced of assistance; and, finally, because the whole
transaction was a part of the res geste, in such sense that the
jury might properly be permitted to hear it.” The connec-
tion of the whole testimony with the circumstances of the
case, gave it, in the opinion of that court, ¢ credit and sig-
nificance, not as the isolated act or statement of the sergeant,
but as a narrative of occurrences in their connection witl
the principal events, receiving significance and inviting be-
lief.”?

The jury having found $10,000 for the plaintiff, and judg-
ment being given accordingly, the transportation company
brought the case here; the admission of the evidence being
the only error relied on.

Mr. J. Halsey, for the plaintiff in error :

The evidence was inadmissible for the purpose of proving
the state of affairs on deck prior to and at the time the plain-
tiff received his injury; because,

1. As evidence of the truth of the words spoken, it was
mere hearsay.

2. It was not spoken in the presence and hearing of any
officer of the boat. It was res inter alios acta.

3. It was not addressed to any agent or officer of the de-
fendants,

4. It was no part of the res gesie.

5. The declarations were not admissible as part of the
transaction. What is the transaction but a description of
the person who sald the words, and the person to whom
they were addressed? The transaction in and of itself was
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nothing. Declarations of this sort having been allowed to
go to the jury, and counsel to comment upon them as evi-
dence of the condition of affairs on deck, the jury regarded
it in the same way that it would have done the sworn evi-
dence of an eye-witness; which certainly it was not.

Mr. R. H. Dana, contra.

I Mr. Justice BRADLEY delivered the opinion of the court.
‘ It is hardly necessary for us to enter into a lengthy dis-
1 cussion on the admissibility of the testimony in question.
The opinion of the Circuit Court, which has been laid be- !
fore us, is sufliciently full on the subject, and need not be
repeated. We have no hesitation in regarding the incident
testified to as part of the res gesiee, and as entirely competent
r for the purposes for which it was offered. The statements
of the sergeant were not offered in evidence for the purpose
| of proving the facts stated by him, but the whole incident
(including those statements) was adduced in evidence for
the purpose of showing the manner in which the officers
attended to their duty whilst the disturbance was going on,
- the fact that notice of its progress was communicated, the
time that it continued, and the degree of alarm it was calcu-
lated to excite in such a person as the sergeant appeared to
be. These were substantially the purposes for which the
evidence was professedly offered, and for these purposes, as
part of the res gesie, it was clearly competent.

| JUDGMENT AFFIRMED.

YEAGER v. FARWELL.

1. A, residing in St. Louis, and treating through B., of the same place, for

a loan of money from C., in Boston, got a promise from C. of the money
il wanted, A.’s own note and a mortgage by him on real estate near St.
\ Louis being contemplated and agreed on as the security to be given.
C. relied wholly on B. to look after the sufficiency of the security (which
he desired ¢ first and foremost’’ should be ample) and afler the prepara-
tion of the note and mortgage, all of which B. assumed to do. Having
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had both note and mortgage executed by A , B. sent them to C. with a
slight departure in the note from the agreement, and, in addition, a
slight informality in the mortgage. No money being yet advanced by
C. he returned both papers to B. in order to have the informality in the
mortgage corrected, and, at the same time, requested B. to indorse the
note, saying: <“This will do you no harm, and will be an accommmoda-
tion to me.”” B.did indorse the note. The mortgaged property having
proved insufficient to pay the debt, B., on suit brought by C., was held
liable as indorser.

2. On the last day of grace, B., in St. Louis, wrote to C., in Boston (which
letter, of course, C. did not get until some days after the said last day
of grace), saying that A. could not take up the note, expressing regret
therefor, and adding that he, B., held himself ¢ responsible for the pay-
ment of the note,”” and should see that it was done at an early day.”
Held, that he was liable as indorser, although no demand of payment
had been made of A., or notice given to him, B., and though, thus in
point of fact, B. (except in so far as it may have been prevented by his
letter) had been, as indorser, discharged.

3. When an indorser of a matured note, not knowing whether demand has
or has not been made of the maker, writes to the holder, stating that
the maker is unable to pay, expressing regret that this is so, and prom-
ising, himself, to pay the note, such indorser will be held to have waived
proof of demand and notice, and will be held liable as indorser, although
quite without reference to his letter, and before any receipt of it, no
demand of payment was made or notice of dishonor given.

Error to the Circuit Court for the District of Missouri,
the case being thus:

Yeager & Co., shippers of flour, in St. Lonis, and inti-
mately associated with one Kerckhoff, a miller of that place,
who was then building a mill, and needing $15,000 to com-
plete it, wrote to Farwell & Co., flour commission merchants
and capitalists, of Boston, intimate correspondents of their
own, telling them what Kerckhoff was doing; that he wanted
$15,000; that he would give security by trust deed on a valu-
able farm near St. Louis; that the security was good, and
urging them to lend him the amount, ¢for, say one or two
years, or even one year, after which,” says the letter, “we
would make the advances ourselves.” As an inducement
for “coming to a favorable conclusion on their proposition,”
they request Farwell & Co. to bear in mind that they, Far-
well & Co., will get, as flour commission merchauts in Bos-
ton, a large share of the business of the new mill.
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Farwell & Co. did not (so far as their real wishes were
expressed in their letters) seem much disposed to lend the
money; at least they wanted 13 per cent. interest. Ilow-
‘ever, on some remonstrance at such a rate from Yeager &
Co., who proposed 10 per cent., they conclude “to come as
near the wishes of Yeager & Co. as they can,” and to lend
the money at 12 per cent., provided, ‘“first and foremost,”
they can feel that the farm is good and ample security be-
yond a question, for which certainty they say that they rely
on Yeager & Co. “The rate of interest,” they add, ¢“in
itself is no object, for we can use our money to better ad-
vantage in Boston; but, desiring very much,” they con-
tinue, ¢ to accommodate you, and for the further consider-
ation of getting a large share of the business of the new
mill, we are willing to lend you the money on the above
terms, but shall be very glad if you can obtain it more
cheaply.”

Yeager & Co. now directed a note for the $15,000 and a
trust deed of the farm to be prepared, and both were exe-
cuted and the deed put on record. Forsome reason the rate
of interest on both was put at 10 per cent, instead of 12, the
rate agreed on. There were also certain clerical errors in
the deed of trust, showing some carelessness in the prepara-
tion of it. Farwell & Co., on receiving the papers, and not
having themselves as yet advanced any part of the money
(though Yeager & Co. had advanced about $4000 to Kerck-
hoff as on account of the $15,000), noted the departure from
the rate of interest proposed, as also the clerical errors in
the deed. They accordingly returned both papers to Yeager
& Co., saying, in regard to the interest, that unless a new
note should be made, the drafts on them by Kerckhoff must
be for 2 per cent. less, and requesting, unconditionally, that
one of the clerical errors, deemed by them more important,
in the deed, should be rectified, remarking that they think
it better to have it put right “in the beginning.” In the
letter inclosing the papers they add:

“And, too, we will thank your Mr. Yeager to indorse the
notes in the name of your firm, or his individual name, as may
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be preferred. This will do him no harm, and will be an accom-
modation to us.”

Yeager did accordingly indorse the note with his firm’s
name, and the clerical error in the deed and in the record
of it was corrected. After this, the balance of the $15,000
was advanced by Farwell & Co. to Kerckhoft' as drawn for
by him.

The note, which by its terms was payable at one of the
banks in Boston, fell due October 15th to 18th, 1867, but
it was not paid, neither was demand of payment made, or any
notice of dishonor given o the indorsers, Yeager & Co.

On the 18th of October, 1867, the last day of grace, Yeager
& Co., not knowing, of course, what had or had not been,
or would or would not be then done in or about the note in
Boston, wrote this letter from St. Louis to Farwell & Co.:

St. Lovuis, October 18th, 1867.
GENTLEMEN :

Mr. Kerckhoff fully expected to be able to place funds in our
hands in timo for us to have them with you to-day to meet his
note of $15,000, but owing to the stringency of the money maxr-
ket, he has been unable thus far to complete arrangements to
raise the money so as to have it in your hands to-day; but in a
week or ten days it will be forthcoming, and he assures us it
will be done without fail, and feels very sorry that circumstances
were such as to prevent his meeting the note at maturity. We
also feel very much aunnoyed about it, but we hold ourselves re-
sponsible for the payment of this note, and shall see that it is done
at an early day. Thanking you for your many acts of kindness
to us, we are

Yours, very truly,
Yracer & Co.

Of course this letter did not reach Boston until some days
after the last day of grace.

The note not being paid, the farm was sold under the
trust deed, but did not bring enough to pay the sum due
ou the note. Thereupon Farwell & Co. sued Yeager & Co.,
In assumpsit, as indorsers of the note. The defences were:

1. That the indorsement was made at the instance and
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special request of the plaintiffs, after the note had passed
into their possession, solely as an accommodation to them,
and without any value or consideration whatever,

2. That if this was not so, and if Yeager & Co. had ever
been liable as indorsers, they had been discharged by want
of demand on the maker, and notice of non-payment to them.

The plaintiffs disclaimed all demand on the defendants as
guarantors.

The court charged “that if Yeager & Co. placed their
names on the back of the note before the negotiations for
the loan by the plaintiffs was closed, or before the plaintifis
advanced any money on the said loan, they were liable as
indorsers.”

Verdict and judgment accordingly, and writ of ervor here.

Messrs. G. P. Strong, Slayback, and Haeussler, for the pluin-
Uffs in error :
The suit is against Yeager & Co., as indorsers simply.
No claim is made on them as guarantors. Now,
I1st. The indorsement was made after the execution of the
papers, and after the record of the trust deed, by which the
. lien on the farm attached. It was purely at the instance of
Farwell & Co. as “‘an accommodation” to them, and on their
assurance that it should do “no harm” to Yeager. On such
an indorsement the original indorsers cannot recover.*
2d. If this is not so, still the whole case of the other side
rests on Yeager & Co.’s letter of the 18th October, 1867.
But, when this letter reached Boston and was accepted,
Yeager & Co. had been discharged from all liability for
several days. The idea of the court below was, of course,
that the letter was a waiver of demand of payment, and
notice of non-payment. DBut there is not a word in the
letter about cither. To give such a letter value, for the
purpose for which it is used, the other side should show
that, in consequence of it, the holder of the note had omitted

* Moore v. Maddock, 83 Missouri, 575; Dowe v. Schutt, 2 Denio, 624;
Corlies v. ITowe, 11 Gray, 127; Slade ». Hood, 18 Id. 99; Parish v. Stone,
.4 Pickering, 201 ; Schoonmaker v. Roosa, 17 Johnson, 304,
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to make demand and to give notice (which assumes that the
letter had been written before the time for demand); or show
(if the letter was written after the demand) that it was writ-
ten with full notice of the fact that no demand was made.
Neither can be here pretended. The letter is used as a mere
godsend in the case, and to reimpose, without considera-
tion, a liability confessedly once clear gone. That it cannot
do.*

Mr. T..T. Gantt, contra.

Mr. Justice DAVIS delivered the opinion of the court.

This case resolves itself into two points:

First, Were Yeager & Co. indorsers of the note in contro-
versy.

Secondly. If so, were Farwell & Co. relieved from the
necessity of proving on the trial that they demanded pay-
ment of the maker, and gave notice to the indorsers of the
dishonor of the note.

It is very clear that Yeager & Co. were liable as indorsers,
if’ they placed their names on the back of the note in ques-
tion before Farwell & Co. closed the negotiations for the
loan to Kerckhofl, or made any advances on it to him. And
the condition of the parties is not altered by the fact that
Yeager & Co., without consideration, indorsed the note at
the request of Farwell & Co. after negotiations concerning
the loan had been some time in progress, and when they
had a right to suppose Farwell & Co. were satisfied with the
landed security which Kerckhoft' oftered. It wmay be true
that Farwell & Co. originally intended to let the money go
on the security of the trust deed, but they were not legally
bound to do so, and could alter their minds on the subject,
and forbear to loan the money unless Yeager & Co. (who
were the middlemen in the negotiation) should also indorse
the note. If they chose to do this before the transaction

* Freeman v. Boynton, 7 Massachusetts, 488; Garland ». Salem Bank, 9
Id. 408; Yow v Howard, 11 Cushing 268 Kelley ». Brown, 5 Gray, 108;
Cayuga Bank v. Dill, 5 Hill, 404,
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was completed or any portion of the money loaned was actu-
ally advanced to Kerckhoff, then their liability as indorsers .
is fixed, and so the learned court told the jury. Whether
the indorsement was before or after the conclusion of the
negotiations for the loan, or before or after the advance-
ments to Kerckhoff, were questions of fact for the determina-
| tion of the jury. As there was evidence tending strongly to

support the finding of the jury on this point, and as they

were correctly instructed in relation to it, the plaintift in

error cannot justly complain of the action of the jury.

The undertaking, however, of the indorser of a negotiable

‘ note ig only to pay it in case the maker does not, and he is
i immediately notified of this default. The remaining defence
get up 1n this action is, that this was not done, and, there-
fore, the indorsers were not chargeable. But the indorser
. can, by his own conduct, place himself in such a position
i that he is estopped from alleging want of demand and notice
of non-payment. Although, accurately speaking, there can
only be a waiver of demand and notice by the indorser be-
fore the note is due, yet, after it is due, he can waive proof
of them; or, what is more to the purpose, he can so act
towards the holder of the note as to render the fact that de-
mand was not made or notice given wholly immaterial. *
The inquiry is, whether Yeager & Co. have, by their course
of action, put themselves in this category. The court below
held that they had, and, as the evidence on the subject was
undisputed, took it from the jury and decided it as a ques-
tion of law.

The letter of Yeager & Co., which constituted this evi-
dence, substantially informed the Farwells that Kerckhoft
was unable to pay his note, but would be able to do so in a
week or ten days at farthest. After expressing the annoy-
\ ance felt by the writers, on account of the dishonor of the
| paper, it concludes in these words: “But we hold ourselves

respousible for the payment of the note, and shall see it is
done at an early day.”

! * 1 Parsons on Bills and Notes, chapter 13, p. §94.
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Necessarily, this letter could not have reached its destina
tion in due course of mail until after the note was due; bur,
for the purpose of holding the indorser, this is immaterial,
for, as we have seen, he can dispense with the conditions for
his benefit as well after as before the paper matures. It has
been held by this court, in Sigerson v. Mathews,* that if the
indorser, with full knowledge of the fact that no demand
has been made or notice given, makes a subsequent promise,
he is liable, and cannot, when sued, set up as a defence the
want of such demand and notice; and to the same effect are

| the decisions of the courts in this country generally.t Ap-
plying the principle of these decisions to the admitted facts

I of this case there is no difficulty in charging the indorsers,
Their promise to pay was expressly made after they knew

| of the laches of the maker of the note, and they cannot now
be allowed to repudiate it.

The most formal demand and notice could have been of
no service to them, for they knew the demand would be
useless, and the notice could only tell them what they were
advised of without it. Aecting under the weight of the
knowledge of Kerckhoff’s default, they did not choose to
wait in order to see whether Farwell & Co. had taken the
requisite steps to charge them, but preferred at once to ac-
knowledge their liubility, and, accordingly, made the direet
promise to pay the note. Under these circumstances this
promise is binding, and does not require for its enforcement
the proof of demand and notice.

JUDGMENT AFFIRMED.

* 20 Howard, 496.
t Bee 1 Parsons on Bills and Notes, p- 595, note m,
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‘WEBB, TRUSTEE, v. SHARP, MARSHAL,

In the District of (Jolumbia a landlord has a tacit lien for his rent on the
chattels of his tenant on the demised premises, from the time the
chattels are placed therein until the expiration of three months after
the rent becomes due; which lien has priority over a mortgage on the
chattels given after they are placed on the premises. But it seems that
a bonad fide sale or removal of the goods would discharge them from the
lien.

Error to the Supreme Court of the District of Columbia;
the case being this:

By the act of Congress, passed February 22d, 1867,* the
right of distress for rent in the District of Columbia was abol-
ished, and instead thereof, it was enacted, * that the land-
lord shall have a tacit lien upon such of the tenant’s personal
chattels upon the premises as are subject lo execution for debt,
to commence with the tenancy and continue for three mouths
after the rent is due, and until the termination of any action
for such rent brought within said three months.” And
under the act this lien may be enforced :

(1.) By attachment, to be issued upon affidavit that the
rent is due and unpaid; or, if not due, that the defendant is
about to remove or sell all, or some, of said chattels; or,

{(2.) By judgment against the tenant and execution, to be
levied on said chattels, or any of them, in whosesoever hands
they may be found; or,

(8.) By action against any purchaser of any of said chat-
tels, with notice of the lien.

This act of Congress being in force, one Polkinhorn,
owner of a house in Washington City, leased it to Snow et al.
for a printing-office, and they afterwards bought and placed
a printing-press therein. Subsequently, on the 11th of De
cember, 1867, they borrowed money, and executed to one
Webb a deed of trust to secure the repayment of the loan,
the press, however, still remaining on the premises leased.

* 14 Htat. at Large, 404, § 12,
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The loan, though it became due, was never paid. And the
tenants falling behind in payment of their rent also, Polkin-
horn, their landlord, attached the printing-press; the rent
for which the attachment was made having accrued in 1869,
within three mouths prior to the issuing of the attachment.
Judgment being perfected on the attachment a writ of fieri
Jacias was issued to the marshal of the District, who levied
on the press, then still remaining upon the premises. Here-
upon Webb, the trustee, under the deed of trust, issued a
replevin against the marshal in the court below. That court
adjudged that the plaintiff should take nothing by his suit,
and that the marshal have a return of the printing-press.
From this judgment Webb brought the case here.

Mr. 8. S. Ilencle, for the plaintiff in error:
The deed of trust conveyed the printing-press completely
out of Snow et al., and vested it completely in Webb, as
trustee. It was no longer “the tenant’s personal chattels
‘on the premises, subject to execution for debt.” Yet it is
only on such chattels that the lien is given by the statute.

Mr. W. F. Mattingly, contra.

Mr. Justice BRADLEY delivered the opinion of the court.

The question is, whether the lien of the landlord is, or is
not, superior to that of the trustee. The Supreme Court of
the District decided that it is, and in that opinion we concur.

It will be seen by reference to the act of Congress passed
February 22d, 1867, and which governs the subject, that it
is clear and explicit that the landlord shall have a lien upon
the tenant’s chattels on the premises (liable to execution),
“to commence with the tenancy and continue for three
months after the rent is due.” It also points out how,
within the three months, the lien is to be enforced, namely,
by attachment, &. In this case the chattel was on the
premises, it was attached within three months after the rent
accrued, the suit on the attachment was regularly prosecuted
to judgment, and the marshal took the chattel in execution.
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%‘ The case is strictly within the language of the act, unless
the press was not ¢ such a chattel of the tenant as is subject
| to execution.”
| The plaintiff in error contends that the deed of trust,
‘ being a valid instrument, the property became vested in the
trustee, and the press was not liable to be taken in execu-
tion for the debts of the tenant, and, therefore, that the act
does not give the landlord a lien, because the lien given by
the act is only upon such chattels of the tenant as are subject
to execution.
The deed of trust was, in effect and purpose, nothing but
a mortgage. It was given to secure the payment of a loan.
It was an express lien created by deed to secure the per-
formance of a contract. The landlord’s lien is an implied
or tacit lien, created by law to secure the performance of
another contract, and, of the two, the landlord’s is the prior .
lien, and cannot be displaced by the other. The landlord’s
lien attached to the priuting-press the moment it was placed
upon the demised premises, before the mortgage was given,
and as long as it remained on the premises the lien continued
until each instalment of rent became due and for three
months afterwards, and then ceased as to that instalment.
Had the tenant made an absolute and bond fide sale of the
press, the case would have been a different one. The law
proteets bond fide purchasers without notice of the landlord’s
lien. Goods sold in the ordinary course of trade undoubt- ;
edly become discharged from the lien; otherwise business
could not be safely carried on. This was so decided by the
Supreme Court of Iowa in giving construction to a similar
Il law of that State.* But neither the words nor the reascn
of the law call for a postponement of the landlord’s lien to
i that of a subsequent mortgage or execution creditor, so loug
‘ as the goods remain on the demised premises and continue E
’ to be the property of the tenant. i 1
As to the suggestion that this press was not subject to
execution, we apprehend that a deed of trust does not pro-

- i s

* Grant v. Whitwell, 9 Towa, 156.
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tect goods from sale by execution. The owner has still an
interest, or equity of redemption in them, which is subject
to sale; and a purchaser at an execution sale would be en-
titled to redeem the goods from the deed of trust by paying
the debt secured thereby. When the law imposes the lien
only upon such goods of the tenant upon the premises as are
subject to execution, it means to exclude goods which are ex-
empt from execution by some general or special law, such
as those which a man is entitled to retain, against all execu
tions, for the use of his family or the practice of his trade.

JUDGMENT AFFIRMED.

BoyYbpEN ET AL. v. UNITED STATES.

1. A receiver of public meneys of the United States does not stand in the
position of an ordinary bailee; he is bound to higher responsibility.
Upon a suit, therefore, on a bond *for the faithful discharge of his
trust,” such areceiver cannot discharge himself by showing that he was
suddenly beset in his office, thrown down, bound, gagged, and that
against all the defence he could make the money was violently and
without his fault tuken from him.

2. Though statutes oblige receivers to pay over when required by the Secre-
tary of the Treasury, a declaration, stating that the receiver had been
often requested to pay is enough after verdict, there having been general
regulations in force at the time the bond here sued on was given, re-
quiring receivers to pay at stated times.

Ix error to the Circuit Court for the District of ‘Wisconsin.

The United States sued Boyden and his sureties on his
official bond as receiver of public moneys for the district of
lands subjeet to sale at Eau Claire, in the State of Wiscon-
sin. The bond was given pursuant to the 6th section of the
act of May 10th, 1800.* The section enacts:

“The receiver of public moneys shall, before he enters upon
<he duties of his office, give bond with approved security for the
faithful discharge of his trust.”

* 2 Stat. at Large, 75.
VOL. XIII, 2
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This bond was conditioned, that if the said Boyden truly
and faithfully executed and discharged all the duties of his
said office according to law, then the obligation should be
void. The breach alleged was, that Boyden had received as
receiver $5088, of the moneys of the United States, which
he had not paid over to the United States, “although often
requested so to do.”

The defendants pleaded as one plea, that Boyden had been
violently robbed of the said sum of money; and under a
notice that they would give in such evidence offered upon
the trial to prove that, on the 23d of December, 1859, at
Eau Claire, in the State of Wisconsin, while in the land
office of the United States for that land district, he the said
Boyden, then and there being the receiver of public moneys
for said district, and then and there being in the discharge
of the duties of his office as such receiver, was suddenly
beset by some person or persons to him unknown, and
thrown down, and against all defence that he could make,
was gagged and bound, and the moneys described in the
complaint violently, and without his fuult, taken from him and
carried away.

To the introduction of this evidence the United States
objected, upon the ground that the facts as offered to be
proved constituted no defence. The court sustained the
objection, and the defendants excepted.

Judgment having been given for the United States, the
defendant brought the case here.

The assignments of error were:

1. That the evidence oftfered was improperly rejected.

2. That the declaration did not state a cause of action.
This second assignment being founded on the fact that an
act of August 6th, 1846,% requires all receivers of public
moneys to keep in their possession all of the moneys by
them received, until the same is ordered by the proper depari-
ment or officer of the government to be transterred or paid out;
and that the amendatory act of March 3d, 1857,t requires

#* O Stat. at Large, 69, 2 6. + 11 1d. 249, 3 3.
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persons having moneys of the United States in their hands,
to pay them to the Treasurer, the Assistant Treasurer, or
public depositary of the United States, when required by the
Secretary of the Treasury, or any other department.

The case was twice argued.

Messrs. M. H. Carpenter and M. M. Cothren, for the plain-
tiff in error :

I. The sureties contract for such capacity and fidelity as
man may possess, and as may be suitable for the employment:
of their principal. The duty of the principal is measured by
physical possibility.  Zheir liability is no greater. They do
not undertake that an earthquake shall not swallow up the
property of" the government; nor that the public enemy, or
a robber shall not, despite all resistance that can be made
by the custodian, seize, and carry away the funds of the
government. At the common law, an officer was not re-
sponsible for loss of public or private funds, except upon
the ground of negligence or deffult. This is old law, settled
in Lane v. Cotton, reported by Lord Raymond,* and in Whit-
Jield v. Le De Spencer, reported in Cowper.t The principle
is adopted in our own country, as is seen by the case of the
Supervisors of Albany v. Dorr et al.,} where it was held by
the Supreme Court of New York, that a “public officer
intrusted with the receipt and disbursement of public fands,
is not responsible for money stolen from his office, where
there is no imputation of negligence or other default on his
part.””  Nelson, C.J., in giving the opinion, places emphasis
upon the condition of the bond being for the faithful execu-
tion of the duties of his office, and says that this condition
recognizes the common law rule. The case was affirmed by
the Court of Errors.§ The later case of Muzzy, Supervisor,
v. Shattuck,|| in the same State, which might appear to conflict
with this decision, was placed upon the construction of a
statute, which was peculiar in its provisions, and, in the

* Page 046. 1 Page 754. 1 25 Wendell, 44C.
§ 7 Hill, 583, || 1 Denio, 23,
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opinion of the court, rendered the collector a debior for the
amount by him collected, and his sureties guarantors for the
payment of the debt. It therefore does not conflict with Su-
pervisors of Albany v. Dorr, nor with the common law rule
as to official liability; but only interprets and gives effect
to a particular statute.

The very terms of the statute of 1800, under which this
bond was given, make the receiver an agent, trustee, or
bailee. Persons occupying such relations are only respon-
sible for the same kind of negligence that bailees are liable
for; and certainly the settled rule is, that bailees in general
are not responsible for losses resulting from inevitable acci-
dent or irresistible force. It is the government that is to
protect the citizen against the public enemy, and the private
robber; and not the citizen who is to protect the govern-
ment against losses by either.

The United States v. Prescott et al.,* which might be cited
against us, does uot apply. In that case the sureties had
undertaken in addition to t¢he common law obligation ot
sureties upon an official bond, that the principal

« Has well, traly, and faithfully, and shall well, truly, and
faithfully keep safely, without loaning or using, all the public
moneys collected by him,or otherwise at any time placed in his
possession and custody, till the same has been or shall be or-
dered, by the proper department or officer of the government, to
bo transferred or paid out. And when such order for transfer
or payment has been, or shall be received, has faithfully and
promptly made, and will faithfully and promptly make the same
as directed.”

The conditions of that bond enlarged the obligations of
the contractors beyond the contract in this case. And the
contract may well have been considered a contract of insur-
ance with the government, that all moneys which might
come into the hands of the principal should be paid in the
mauner stipulated.

Moreover, the rule was only applied to a case of theft

* 8 Howard, 587.
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The defence in this case is quite different. It is robbery.
Public policy may require such vigilance upon the part of
public officers as that theft can never occur. This, upon
principle, would render theft no defence. Not so with rob-
bery. That is a ecrime against which the utmost vigilance
cannot gnard. If the guardian be strong, the robber may
be stronger. If government cannot so administer law as
that its own property will be safe from the bandit, it ought
to sustain its own losses, unless the citizen has contracted to
make them good.

So too, Uniled Stales v. Dashiel,* was a case of stealing,
while in United States v. Keehler,t a postmaster in North Caro-
lina, who during the rebellion had paid money of the United
States to the rebel authorities, in obedience to a statute of
the rebel States, and to “ a regular official order under it,”
was held not discharged, because the case did “not show
the application of any physical force to compel the defendant
to pay.” The intimation is, that had force been shown, he
would have been held discharged.

IL. The declaration does not state any cause of action.
From the act of 1846, and the amendatory one of 1857,1 it is
obvious, that until some order is made by the head of the
proper department, no cause of action accrues against a re-
celver. The declaration here does not state that any order
or requisition was ever made upon Boyden to transfer or pay

over. This being so, there is a Jjudgment without anything
to base it upon,

Messrs. B. H. Bristow, Solicitor- General, and W. A. Field
and C. H. Hill, Assistant Alttorneys-Gleneral, contra.

Mr. Justice STRONG delivered the opinion of the court.

Were a receiver of public moneys, who has given bond
for the faithful performance of his duties as required by law,
a mere ordinary bailee, it might be that he would be re-
lieved by proof that the money had been destroyed by fire,
orstolen from him, or taken by irresistible force. He would

* 4 Wallace, 182. 1 9 Id. 84. + Supra, 1. 18 19.
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then be bound only to the exercise of ordinary care, ever
though a bailee for hire. The contract of bailmeunt implies
no more except in the case of common carriers, and the duty
of a receiver, virfute officii, is to bring to the discharge of his
trust that prudence, caution, and attention which careful
men usually bring to the conduct of their own affairs. He
is to pay over the money in his hands as required by law,
but he is not an insurer. He may, however, make himself
an insurer by express contract, and this he does when he
binds himself in a penal bond to perform the duties of his
office without exception. There is an established difference
between a duty created merely by law and one to which is
added the obligation of an express undertaking. The law
does not compel to impossibilities, but it is a settled rule
that if performance of an express engagement becomes im-
possible by reason of anything occurring after the contract
was made, though unforeseen by the contracting party, and
not within his eontrol, he will not be excused.®* The rule
has been applied rigidly to bonds of public officers intrusted
with the care of public money. Such bonds have almost
invariably been construed as binding the obligors to pay the
money in their hands when required by law, even though
the money may have been lost without fault on their part.
It is true that in the case of the Supervisors of Albany v. Dorr
el al.,t in the Supreme Court of New York, it was decided
in a suit on a boud of a county treasurer, conditioned for the
payment of all money that should come into his hands as
treasurer, that he was not responsible for the public money
feloniously stolen from his office without any negligence,
want of due care, or other blame or fault whatever on his
part; and this decision was aflirmed in the Court of Appeals
of that State, only, however, by an equal division.} It was
rested upon the supposed liability of the officer, virtute offici,
which it was thought his bond did not inerease, and it was
supposed to be sustained by Lane v. Cotton,§ and Whitfield v.

* Metcalf on Contracts, 218; The Harriman, 9 Wallace, 161.
1 25 Wendell, 440. 1 7 Hill, 683. ¢ 1 Lord Raymond, 646.
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Le De Spencer.* 1t is quite plain, however, that those cases
do not sustain it. They were actions upon the case against
the Postmaster-General, brought not by the government, but
by private individuals to recover damages for the negligent
failure to deliver letters, and the defendants were held not
liable for money stolen, even by their subordinates in office.
At most the Postmaster-General was a mere bailee, and no
question was raised respecting the effect of a bond to secure
the performance of his duties. DBut, whatever may have
been the ruling in the case of the Supervisors of Albany v.
Dorr, it is no longer authority, even in the State of New
York. Muzzy, Supervisor, v. Shattuck et al.,t subsequently
decided, and affirrued unanimously in the Court of Appeals,
i8 utterly irreconcilable with it, and it has settled the law
otherwise in that State. So in Peunsylvania, in Common-
wealth v. Comlyf it was raled that the respousibility of a
public receiver depends on his contract, when there is one,
and not on the law of bailments. There the condition of
the bond was to account and pay over, and it was held no
defence by the surety of the receiver that the money was
stolen, though it was kept as a prudent man would keep his
own funds. It was said by Chief Justice Gibson, in deliv-
ering the judgment of the court, after referring to the fact,
that a lessee is not relieved from payment of rent by de-
struction of the demised premises by fire, ¢« A loss by a
visitation of Providence, which no vigilance could prevent,
would present a more meritorious claim for relief, one would
think, than a loss by robbery, which is always preceded by
a greater or less degree of negligence. A receiver, or his
surety, would come before a chancellor with an ill grace on
that ground, even if there was a power to relieve him. The
keepers of the public moneys, or their spousors, are to be
held strictly to the contract, for if they were to be let off on
shallow pretences, delinquencies, which are fearfully fre-
quent already, would be incessant. A chancellor is not
bound to control the legal effect of a contract in any case;

* Cowper, 754. 7 1 Denio, 233. 1 8 Pennsylvania State, 872.
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and his discretion, were he at liberty to use it, would be
influenced by considerations of general policy.” Slatev.
Harper* is to the same effect. This is precisely the ground
which this court has taken. In The United States v. Prescolit
it was decided that the felonious taking, stealing, and carry-
ing away the public money in the hands of a receiver of
public money, without any fault or negligence on his part,
does not discharge him or his sureties, and that it cannot be
set up as a defence to an action on his official bond. The
condition of the receiver’s bond in that case, it is true, was
that the receiver should pay promptly when orders for pay-
ment should be received, while the boud in the case before
us is conditioned that Boyden, the receiver, had truly exe-
cuted and discharged, and should continue truly and faith-
fully to execute and discharge all the duties of said office
according to law. But the acts of Congress respecting
receivers made it their duty to pay the public money re-
ceived by them when ordered by the Treasury Department,
and that department, by its general orders of 1854, required
payment to be made before this suit was brought. No ex-
ception was made, no contingency was contemplated, The
bond, therefore, was an absolute obligation to pay the money,
and differing not at all, in legal effect, from the bond in
Prescott’s case, A similar ruling was made in United States
v. Dashiel.} What the conditiou of the bond on which suit
was brought in that case was, does not appear in the report,
but it was for the discharge of the paymaster’s official duty.
The doetrine ot Prescott’s case was also recognized in United
Slates v. Keehler,§ and it must be counsidered as settled law.
Applying it to the case now in band, it makes it clear that
the evidence oftered by the defendants, tending to prove
that the receiver had been robbed of the public money re-
ceived by him, was rightly rejected as constituting no defence
to the suit on the receiver’s bond. It is true that in Pres-
cott’s case the defence set up was that the money had been

* 6 Ohio State, 607. + 8 Howard, 578.
1 4 Wallace, 182. ¢ 91d 83
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stolen, while the defence set up here is robbery. But that
can make no difference, unless it be held that the receiver
isa mere bailee. If, as we have seen, his liability is to be
measured by his bond, and that binds him to pay the money,
then the cause which renders it impossible for him to pay is
of no importance, for he has assumed the risk of it.

There is nothing in the second error assigned. Though
under the acts of Congress of August 6th, 1846,* and the
amendatory act of March 3d, 1857,} receivers are required
to pay when required by the Secretary of the Treasury, there
were general orders made for all receivers, requiring pay-
ments to be made at stated times, which were in existence
when this receiver’s bond was given. The declaration avers
a request, and this is enough after verdict.

JUDGMENT AFFIRMED.

[See infra, p. 56, Bevans, Receiver, v. United States.]

Unirep States v. WORMER.

The United States contracted, during the war to suppress the Rebellion,
with a dealer in horses for a large number of cavalry horses; he to be
paid on the completion of the contract, should Congress make an ap-
propriation for that purpose. Affer the contract had been made, the
government issued instructions which were better caleulated to protect
it against frauds than previous ones had been; and among the regula-
tions was one that the horses should be placed in the inspection yard
twenty-four hours before inspecting them, and another that the person
appointed as inspector should brand with the letter R, on the shoulder,
all horses ¢ manifestly intended as a fraud on the government, becanse
of incurable disease or any purposely concealed defect.” The contractor
threw up his contract and claimed damages, which the Court of Claims
allowed him, to the extent which it deemed would make him whole.

This court reversed the judgment and ordered a dismissal of the contrac-
tor’s claim ; it holding that the new regulations were not unreasonable,

APPEAL from the Court of Claims,

The claimant demanded $15,000 from the government by
way of damages for breach of contract. The principal facts

* 9 Stat. at Large, 59, 3 6. + 11 Id. 249.
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were that on the 26th day of February, 1864, he entered
into a written agreement with the chief quartermaster of the
Cavalry Bureau to deliver at the government stables in St.
Charles, Illinois, by or before the 26th of March, 1200 cav-
alvy horses, sound, and of certain specified ages, height, and
quality, and on delivery to be examined and inspected with-
out unnecessary delay by a person or persons to be appointed
by the government. Rejected horses were to be removed
by the contractor within one day after receiving notice ot
their rejection. Payment was to be made on completion
of the contract, should Congress have made an appropria-
tion for that purpose, or as soon thereafter as funds might
be reccived. Iustructions for inspectors of cavalry horses
were issued a few days afler the date of the contract, which
required, amougst other things, that horses proposed for
sale to the government should be placed in the inspection
yard al least twenly-four hours before inspecting them ; and none
but the inspector and his assistants were to be allowed to
enter the yard or to handle the horses until the inspection
was completed. Tt was also provided that all horses which
were manifesily intended as a fraud upon the government,
becanse of incurable disease, or any purposely concealed
defect, should be branded on the left shoulder wilh the leiter R.
Horses rejected for being under age, in poor condition, or
injured by transportation, &c., were to be lightly branded
on the front part of the fore hoof with the letter R. A large
number of other directions were given to inspectors, but
these were the principal ones complained of. The claimant
applied to have these rules modified or suspended in his
case, as not having been promulgated when he made his
contract; but his application was refused. IIe therefore
threw up his contract, and did not purchase any horses; but
alleged that he sustained damages by not being allowed to
perform his contract untrammelled by the new regulations.

The Court of Claims found that the regulations mate-
rially changed and modified the contract, by throwing upon
the claimant, in its performance, increased delay, greater
expense, and largely augmented risk; and, therefore, they
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gave judgment in his favor for such damages as would make
him whole, which they estimated at $9000. The United
States appealed.

Mr. B. H. Bristow, Solicitor-General, and Mr. C. H. Hill,
Assistant Atlorney-General, for the United Siates :

Covenauts which might be implied in a contract between
individuals will not be in a contract made by the govern-
ment, where the only express agreement is dependent on
the fact of an appropriation.*

But, independently of this, no particular rules of inspec-
tion were referred to or adopted in this contract, and the
only question is were the rules actually prescribed unrea-
sonably severe, reference being had to the fact that we were
carrying on a mighty war, that the number of horses to be
bought by the government was immense, and that the
claimant was a public contractor; one of a class continually
practicing frauds on the government. We think that they
were not.

Messrs. M. H. Carpenter, H. E. Totten, and I. Harris, conlra :

Governments are bound to perfect faith in their dealings,
as much as are individuals; and, if possible, more so; for
remedies against them are less complete than against indi-
viduals,

Now, we say, when the rules in force at the time that the
contract was made did not require the horses to be im-
pounded for twenty-four hours before any inspection began,
and did not stipulate that horses which, in the opinion of any
person appointed as inspector by the chief of the Cavalry Bureau,
were offered with manifest intention to defraud, should be
branded,—that the government had not a right to require
Fhat they should be impounded twenty-four hours before the
lnspection began, and should be branded and so rendered
utterly unsalable whenever such deputy inspector pleased

* Churchward v. The Queen, Law Reports, 1 Q. B. 173, 195, et seg.
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to fancy a fraudulent purpose; or to say that he fancied it,
or even without saying anything, to act as if he knew the
fact. The government had the right to keep the horses any
length of time for the act of inspection; they had a right to
make the inspection the most rigid possible, and to reject
if dissatistied. But they had no right, after the contract
made without such a provision, to instruet their subordinates
to punish even the fraudulent presentation of a horse by
permanently mutilating and disfiguring him; or to debase
the value of the claimant’s property by branding it when it
was rejected for common defects involving no fraud.

Mzr. Justice BRADLEY delivered the opinion of the court.

We think that the Court of Claims erred in its finding and
judgment in this case. The government clearly had the
right to prescribe regulations for the inspection of horses,
and there was great need of strictness in this regard, for
frauds were constantly perpetrated. We see nothing un-
reasonable in the regulations complained of. It is well
known that horses may be prepared and fixed up to appear
bright and smart for a few hours, and it was altogether rea-
sonable that they should be placed in the government yard
for the period required, and that no person interested in
them should be permitted to manipulate them whilst under
inspection. The branding was also a proper and necessary
precaution to prevent the same horses being presented a
second time after condemnation. The branding on the foot
was of slight importance, and the brand on the shoulder was
not to be applied except in cases of absolute fraud. A per-
son guilty of fraud would have no right to complain of the
regulation being carried into effect.

As the government had the right to prescribe all proper
and reasonable regulations on the subject, and as the regu-
lations preseribed do not seem to have been unreasonable,
the claimant cannot complain. If he chose, under these
circumstances, to fling up his contract, he must be content to
suffer any incidental damage which he may have incurred
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in making preparations for its performance. It was a dam-
age voluntarily sustained, and the maxim, volenti non fil in-
juria, applies to the case.

DECREE REVERSED, and the court below directed to
DisMIss THE PETITION.

Low Er AL. v. AUSTIN.

1. Goods imported from a foreign country, upon which the duties and
charges at the custom-house have been paid, are not subject to State
taxation whilst remaining in the original cases, unbroken and unsold,
in the hands of the importer, whether the tax be imposed upon the goods
as imports, or upon the goods as part of the general property of the citi-
zens of the State, which is subjected to an ad valorem tax.

2. Goods imported do not lose their character as imports, and become in-
corporated into the mass of property of the State until they have passed
from the control of the importer, or been broken up by him from their
original cases.

Error to the Supreme Court of the State of California.

The statutes of California, in force in 1868, provided that
“all property of every kind, name, and nature whatsoever
within the State” (with certain exceptions), should be sub-
Ject to taxation according to its value. In 1868, and for
several years before, and at the time of commencing this
action, Low and others were importing, shipping, and com-
mission merchants in the city of San Francisco, California.
In 1868 they received on consignment from parties in France,
certain champagne wines upon which they paid the duties
and charges of the custom-house. They then stored the
wines in their warehouse in San Francisco, in the original
cases in which the wines were imported, where they re-
mained for sale. 'Whilst in this condition they were assessed
as the property of the said Low and others, for State, city,
and county taxes, under the general revenue law of Cali-
fornia above meutioned. Low and the others refused to
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pay the tax, asserting that it was levied in contravention of
that provision* of the Constitation, which ordained that

“No State shall, without the consent of the Congress, lay any
imposts or duties on imports or exports,” &e.

Upon the refusal, one Austin, at the time collector of
taxes for the city and county of San Francisco, levied upon the
cases of wine thus stored for the amount of the tax assessed,
and was about to sell them, when Low and the others paid
the amount, and the charges incurred, under protest. They
then brought the present action in one of the District Courts
of the State to recover back the money paid; there arguo-
ing that the illegality of the tax was settled by the case of
Brown v. The State of Maryland,t in which this court declared
an act of the State of Maryland, requiring all persons who
should sell imported goods by wholesale, bale, or package,
to take out a license from the State, for which they were
required to pay $50, to be in conflict with the provision of
the Constitution of the United States above quoted;—this
court there holding that the license was a tax upon the ar-
ticles imported; that it intercepted the goods before they
had become mingled with the mass of the property of the
State, and, therefore, that it was a tax upon the goods as
imports, and consequently within the constitutional inhibi-
tion.

The District Court gave judgment for the plaintiffs, hold-
ing that the law under which the tax was levied was void.

The collector, Austin, now took the case to the Supreme
Court of California. The view of that court did not coin-
cide with the view of the District Court. Referring to the
case of Brown v. The State of Maryland, above quoted and
relied on by the importers to show the illegality of the tax,
the Supreme Court of California said:

«Tt is contended that the property taxed in this case had not
become incorporated with the mass of the general wealth of the

* Art. I, § 10. + 12 Wheaton, 419.
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State, simply because it was still the property of the importer,
in the original packages in which it was imported.

“We see nothing in this which even tends to show that the
property had not become incorporated with the general wealth
of the State. We sce no reason why imported goods exposed
in the store of a merchant for sale do not constitute a portion
of the wealth of the State, as much as domestic goods similarly
situated. Nor do we see the slightest difference whether the
importer is also the merchant who sells, or whether the goods
are in the original packages or not. In either case the goods
are exposed for sale in the markets for the profit which may be
realized from selling. They may be equally the basis of credit,
and alike they require and receive the benefit of the police laws
of the State, and upon every principle of equality should con-
tribute to pay for their protection. Possibly the plaintiff, who
i8 a commission merchant, has in his store champagne wines
manufactured in Sonoma or Los Angeles, which he is offering
to sell in the same market, in precisely similar packages. In
what possibie sense can one be said to constitute a portion of
the wealth of the State in which the other does not? The
object of the constitutional restriction is said to be to prevent
the State from imposing a tax upon commerce, to discriminate
against foreign goods. It certainly cannot be intended to dis-
criminate against domestic productions by exempting foreign
goods from its share of the cost of protecting it.

“A tax which is imposed alike upon all the property of the
State cannot in any sense be considered a tax upon commerce.
It has no tendency to discourage importations. Exemption
from the tax might encourage importations, but certainly it
was not the purpose of the restriction to compel the State to
offer a bounty to foreign produce over domestic. The tax pro-
hibited must be a tax upon the character of the goods as impor-
tations, rather than upon the goods themselves as property.”

The Supreme Court of California accordingly reversed
the decree of the District Court, and to that decree of re-
versal the present writ was taken.

Messrs, W, A. Fisher, C. Marshall, and H. MecAllister, for
the plaintiffs in error.

Mr. J. Hamilton, Atlorney-General of California, contra.
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Mr. Justice FIELD delivered the opinion of the court.

The simple question presented in this case for our con-
sideration is, whether imported merchandise, upon which
the duties and charges at the custom-house have been paid,
is subject to State taxation, whilst remaining in the original
cases, unbroken and unsold, in the hands ot the importer.

I'he decision of this court in the case of Brown v. The
State of Maryland* furnishes the answer to the question.
The distinction between that case and the present case does
not affect the principle affirmed, which equally governs both.

In that case the question arose whether an act of the legis-
lature of Maryland requiring importers of foreign goods by
the bale or package, to pay the State a license tax before sell-
ing them in the form and condition in which they were im-
ported, was valid and constitutional. The court held the act
in conflict with the provision of the Constitution which de-
clares that no State shall, without the consent of Congress,
lay any impost or duty on imports or exports, except what
may be absolutely necessary for executing its inspection laws.

In the elaborate opinion of Mr. Chief Justice Marshall
the whole subject of the power of Congress over imports is
considered, and the line marked where the power of Con-
gress over the goods imported ends, and that of the State
begins, with as much precision as the subject admits. After
observing that the prohibition of the Constitution upon the
States to lay a duty on imports, and their acknowledged
power to tax persons and property may come in conflict, he
says, speaking for the court: *“The power, and the restric-
tion on it, though quite distinguishable when they do not
approach each other, may yet, like the intervening colors
between white and black, approach so nearly as to perplex
the understanding, as colors perplex the vision in marking
the distinction between them. Yet the distinction exists,
and must be marked as the cases arise. Till they do arise,
it might be premature to state any rule as being universal
in its application. It issufficient for the present to say, gen-

* 12 Wheaton, 419.
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erally, that when the importer has so acted upon the thing
imported that it has become incorporated and mixed up with
the mass of property in the country, it has, perhaps, lost its
distinetive character as an import, and has become subject
to the taxing power of the State; but while remaining the
property of the importer, in his warehouse, in the original
torm or package in which it was imported, a tax upon it is
too plainly a duty on imports to escape the prohibition in
the Constitution.”*

In that case it was also held that the authority given to
import necessarily carried with it a right to sell the goods
in the form and condition, that is, in the bale or package,
in which they were imported; and that the exaction of
a license tax for permission to sell in such case was not
only invalid as being in conflict with the constitutional pro-
hibition upon the States, but also as an interference with
the power of Congress to regulate commerce with foreign
nations.

The reasons advanced by the Chief Justice not only com-
mend themselves, by their intrinsic foree, to all minds, but
they have received recognition and approval by this court
in repeated instances. Mr. Chief Justice Taney, who was at
the time eminent at the bar, as he was afterwards eminent on
the bench, argued the case on behalf of the State of Mary-
land; and in the ZLicense Cuses,t he referred to his position
and observed that, at that time, he persuaded himself that
he was right, and thought that the decision of the court re-
stricted the powers of the State more than a sound construe-
fion of the Constitution of the United States would warrant.
“But farther and more mature reflection,” the great judge
added, “has convinced me that the rule laid down by the
Supreme Court is a Jjust and safe one, and perhaps the best
that could have been adopted for preserving the right of
the United States on the one hand, and of the States on
the other, and preventing collision between them. The
question, I have already said, was a very difficult one for the

* 12 Wheaton, 441, 1 5 Howard, 575.
YOL. XIr, 8
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judicial mind. In the nature of things the line of division
is, in some degree, vague and indefinite, and I do not sce
how it could be drawn more accurately and correctly, or
more in harmony with the obvious intention and object of
this provision in the Constitution. Indeed, goods imported,
while they remain in the hands of the importer, in the form
and shape in which they were brought into the country, can,
in no just sense, be regarded as a part of that mass of prop-
erty in the State usually taxed for the support of the State
government.”’*

The Supreme Court of California appears, from its opinion,
to have considered the present case as excepted from the
rule laid down in Brown v. The State of Maryland, becanse
the tax levied is not directly upon imports as such, and con-
sequently the goods imported are not subjected to any bur-
den as a class, but only are included as part of the whole
property of its eitizens which is subjected equally to an ad
valorem tax. DBut the obvious answer to this position is
found in the fact, which is, in substance, expressed in the
citations made from the opinions of Marshall and Taney,
that the goods imported do not lose their character as im-
ports, and become incorporated into the mass of property
of the State, until they have passed from the control of the
importer or been broken up by him from their original
cases. Whilst retaining their character as imports, a tax
upon them, in any shape, is within the constitutional pro-
hibition. The question is not as to the extent of the tax, or
its equality with respect to taxes on other property, but as
to the power of the State to levy any tax. If, at any point
of time between the arrival of the goods in port and their
breakage from the original cases, or sale by the importer,
they become subject to State taxation, the extent and the
character of the tax are mere matters of legislative dis-
cretion.

There are provisions in the Constitution which prevent

* See also Almy v. The State of California, 24 Howard, 169; Woodruf
v. Parham, 8 Walluce, 123; Hinson ». Lott, Ib. 148.
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one State from diseriminating injuriously against the prod-
ucts of other States, or the rights of their citizens, in the
imposition of taxes, but where a State, except in such cases,
has the power to tax, there is no authority in this court, nor
in the United States, to control its action, however unrea-
sonable or oppressive. The power of the State, except in
such cases, is absolute and supreme.*

The argument for the tax on the wines in the present
case, that it is not greater than the tax upon other property
of the same value held by citizens of the State, would justity
a like tax upon securities of the United States, in which
form probably a large amount of the property of some of
her citizens consists; yet it has been repeatedly held that
such securities are exempted from State taxation, whether
the tax be imposed directly upon them by name or upon
them as forming a part in the aggregate of the property of
the taxpayer.f The rule is general that whenever taxation
by a State is forbidden, or would interfere with the full ex-
ercise of a power vested in the government of the United
States over the same subject, it cannot be imposed. Im-
ports, therefore, whilst retaining their distinctive character
as such, must be treated as being without the Jjurisdiction
of the taxing power of the State.

It follows that the judgment of the Supreme Court of Cali-
fornia must be

REVERsED.

Unirep Status v. CLYDE.

Receiving payment of a sum of money for a disputed claim against the gov-
ernment and giving a receipt in full therefor, will, in the absence of
proof of any mistake, be deemed a satisfaction of the claim.

APpraL from the Court of Claims.
Clyde presented his petition in that court, claiming, by

* Woodruff ». Parham, 8 Wallace, 123; Hinson v. Lott, Ib. 148.
t Bank of Commerce v. New York City, 2 Black, 620.
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one count of it (the first), compensation for the use of his
terry-boat Tallacea.

The facts found by the court were, that on the 16th of
November, 1862, the Tallacea, owned by the claimant and
at the time lying at Alexandria, was chartered by Captain
Ferguson, an assistant quartermaster of the United States
army, at the rate of $115 per day, for every day she might
be employed in the service of the United States, and until
returned to the port whence taken; and that the said boat
continued in the service of the government from the date of
the charter-party until the 81st of July, 1863, and was paid
at the agreed rate up to the last of February, 1863, without
objection; but that, on the 13th of May, 1863, the Quarter-
master-General disapproved of the charter party by the fol-
lowing order:

“The charter of the Tallacca is disapproved by the Quarter-
master-General. She will be paid for only at the rate of §75 per
day from the date of her charter, so long as she may be retained
in the service. The excess of $40 per day already paid will be
deducted on the present settlement for her services from March
1st, 1863, &c.”

The claimant received notice of the contents of this order
during the month of May. He refused to consent to the
reduction, but did not show to the Court of Claims whether,
on receiving notice of this order, he determined to allow his
boat to remain in the service at the reduced rate, or sought
to take her out of it. The boat in fact remained in the ser-
vice until July 81st, 1863. No further payment was made
until December, 1863, when the quartermaster stated the
account at the reduced rate, deducted the excess of $40 per
day paid on the former settlements, and paid the claiman.t
the balance. The claimant receipted for this balance as “
Jull of the above account.”

Upon these facts the Court of Claims decided that the
claimant was eutitled to be paid at the rate named in the
charter-party uutil he received notice of the reduction made
by the Quartermaster-General, and after that, at the reduced
rate.,
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From this decision both parties appealed; the United States
on the ground that the payment received and receipt given
by Clyde was a bar to any further claim upon the govern-
ment—a position for which they relied on the Unifed Slates
v. Child et al., decided at the last term*—the claimant on the
ground that he was entitled to have the full amount stipu-
lated for in the charter-party.

Messrs. B. H. Bristow and C. H. Hill, for the Uniled Slates ;
Messrs. C. F. Peck and T. J. Durant, contra, for the claimant.

Mr. Justice BRADLEY delivered the opinion of the court.

On the principles determined by this court in the late case
of the United States v. Child et al., we think that the Court of
Claims erred in the decision made. From the time that the
order of the Quartermaster-General was made, disapproving
of the charter-party and razeeing the rate for the whole period
of service, the case was clearly one of dispute, at least, if not
one of acquiescence on the part of the claimant. Notwith-
standing this order he permitted his boat to remain in the
service until the 81st of July, knowing the change of terms
which the Quartermaster-General had made. It cannot be
pretended that there were two lettings, or two charter-par-
ties, of the vessel. There was only one; and as to this one
the government determined to allow one rate, and the claim-
ant insisted on another. The government stood on the order
of the superior officer and insisted that this should govern
the contract; the claimant insisted the contrary. Under
these circumstances the final determination of the latter to
take the balance of thé account as made out on the basis
f30ntended for by the government, and his giving a receipt
in full, is clear evidence that he agreed to take that balance
1n satisfaction of the claim; and this fact, under the circum-
stances of the case, concludes him from making any further
demand, Fg

Judgment reversed, and the record remitted with diree-

* 12 Wallace, 232,
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Argument for the appellant.—Argument for the United States.

tions to enter a decree of dismissal as to this first count in
the petition.

Mr. Justice FIELD dissented from this judgment.

[See the next case.]

CLYDE v. UNITED STATES.

A rule of the Court of Claims, requiring parties to present their c¢laims to
an exccutive department before suing in that court, is unauthorized and
void.

ArprAL from the Court of Claims; the case being argued
and disposed of at the same time with the preceding one.

Clyde, the claimant in the preceding case, presented his
petition in that court, the same petition mentioned in that
case, claiming by the second count of it compensation for
the use of his barge William Iunt, as he had in the former
appeal, claimed by the first count, compensation for the use
of the Tallacca.

The Court of Claims distissed the claim on the ground
that it was not presented in conformity with a rule of prac-
tice which the court then had, but which has since been ab-
rogated. This rule required that where the case was such
as is ordinarily settled in any executive department, the pe-
tition should show that application for its allowance had
been made to that department, and without success, and its
decision thereou. ;

From the action of the court, Clyde, the claimant, ap-
pealed to this court.

Messrs. C. I. Peck and T. J. Durant, for the appellant, ar-
"gued that the rule in question was one both arbitrary and
without authority.

Messrs. B. H. Bristow and C. H. Hill, contra, contended
that it was both useful and proper; and that not having
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been complied with, the court below properly refused to
hear the case.

Mr. Justice BRADLEY delivered the opinion of the court.

However useful and proper such a rule as that complained
of by the appellant may have been prior to the enactment
of the law passed June 25th, 1868,* which requires the At-
torney-Gteneral to obtain from the proper department, and
the department to furnish, such facts, circumstances, and
evidence as it might be in possession of in relation to any
claim prosecuted in the Court of Claims, we are of opinion
that it was not competent for the Court of Claims to impose
it as a condition of presenting a claim in that court. Instead
of being a rule of practice, it was really an additional restric-
tion to the exercise of jurisdiction by that court. It required
the claimant to do what the acts giving the court jurisdic-
tion did not require him to do before it would assume juris-
diction of his case. :

The act of 1855, which created the court, declares that it
shall “hear and determine all claims founded upon any law
of Congress, or upon any regulation of an executive depart-
ment, or upon any contract, express or implied, with the
government of the United States, which may be suggested
to it by a petition filed therein.” The rule adopted by the
court required that the claimant should not only have such
a claim as stated in the act, but should have first gone
through the department which might have entertained it,
before he would be permitted to prosecute in that coart.
This was establishing a jurisdictional requirement which
Congress alone had the power to establish.

This judgment of dismissal is therefore reversed, and the
record remitted with directions to proceed to a hearing on
the second count.

* 15 Stat. at Large, 76.
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TooF ET AL. v. MARTIN, ASSIGNEE, EIC.

1. By insolvency, as used in the bankrupt act when applied to traders and
merchants, is meant inability of a party to pay his debts, as they be-
come due, in the ordinary course of business.

2. The transfer, by a debtor, of a large portion of his property, while he is
insolvent, to one creditor, without making provision for an equal dis-
tribution of its proceeds to all his creditors, necessarily operates as a
preference to him, and must be taken as conclusive evidence that a
preference was intended, unless the debtor can show that ho was at the
time ignorant of his insolvency, and that his affairs were such that he
could reasonably expect to pay all his debts. The burden of proof is
upon him in such a case, and not upon the assignee or contestant in bank-
ruptey.

8. A creditor has reasonable cuuse to believe a debtor, who is a trader, to
be insolvent when such a state of facts is brought to the creditor’s notice
respecting the affairs and pecuniary condition of the debtor as would
lead a prudent business man to the conclusion that he is unable to meet
his obligations as they mature in the ordinary course of business.

4. A transfer by an insolvent debtor with a view to secure his property, or
any part of it, to one creditor, and thus prevent an equal distribution
among all his creditors, is a transfer in fraud of the bankrupt act.

Error to the Circuit Court for the District of Arkansas;
the case being thus:
The 85th section of the bankrapt act of 1867, thus enacts:

“That if any person, being insolvent, or in contemplation of
insolvency, with a view to give a preference to any creditor or
person having a claim against him . . . . makes any assignment,
transfer, or conveyance of any part of his property .... (the
person receiving such assignment, transfer, or conveyance, hav-
ing reasonable cause to believe such person is insolvent, and that
such assignment or conveyance is made in fraud of the provis-
ions of this act), the same shall be void, and the assignee may
recover the property, or the value of it, from the person so rc-
ceiving it or so to be benefited.”

With this enactment in foree, Martin, assignee in bank-
ruptey of Haines and Chetlain, filled a bill in the District
Court for the Eastern District of Arkansas, against J. S.
Toof, C. J. Phillips, and F. M. Mahan, trading as Toof, Phil-
lips & Co. (Haines and Chetlain being also made parties), to
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set aside and cancel certain conveyances alleged to have
been made by these last in fraud of the above-quoted act.

Haines and Chetlain were, in February, 1868, and had
been for some years before, merchants, doing business
under the firm name of W. P. Haines & Co., at Augusta,
Arkansas. On the 29th of that month they filed a petition
for the benefit of the bankrupt act, and on the 28th of May
following were adjudged bankrupts, and the complainant
was appointed assignee of their estates. On the 18th of the
previous January, which was about six weeks before the
filing of their petition, they conveyed an undivided half-
interest in certain parcels of land owned by them at Au-
gusta, to Toof, Phillips & Co., who were doing business at
Memphis, in Tennessee, for the consideration of $1876,
which sum was to be credited on a debt due from them to
that firm. At the same time they assigned to one Mahan, a
member of that firm, a title-bond which they held for certain
other real property at Augusta, upon which they had made
valuable improvements. The consideration of this assign-
ment was two drafts of Mahan on Toof, Phillips & Co.,
each for $3084, one drawn to the order of Iaines, and the
other to the order of Chetlain. The amount of both drafts
was credited on the debt of Haines & Co. to Toof, Phillips
& Co., pursuant to an understanding to that effect made at
the time. There was then due of the purchase-money of
the property, for which the title-bond was given, about $700.
This sum Mahan paid, and took a conveyance to himself
from the obligor who held the fee.

The bill charged specifically that at the time these con-
veyances were made the bankrupts were insolvent or in con-
templation of insolvency; that the conveyances were made
with a view to give a preference to Toof, Phillips & Co.,
who were the creditors of the baukrupts; that Toof, Phillips
& Co. knew, or had reasonable cause to believe, that the
bankrupts were then insolvent, and that the conveyances
were made in fraud of the provisions of the bankrupt act.

It also charged that the assignment of the title-bond to
Mahan was in tact for the use and benefit of Toof, Phillips
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& Co., for the purpose of securing the property or its value
to them in fraud of the rights of the creditors, and that this
purpose was known and participated in by Mahan.

The answer, admitting a large amount of debts at the time
of the conveyances in guestion, denied that the bankrupts
were then “insolvent,” asserting, on the contrary, < that at
the time aforesaid saig Haines & Co. had available assets in
excess of their indebtedness to the extent of $16,000.” It
also denied that there was a purpose to give a preference;
asserting that the conveyances of the land were made be-
cause Ilaines & Co., not having cash to pay the debt due
Toof, Phillips & Co., were willing to settle in property; and
it denied that the title-bond was assigned to Mahan for the
benefit of Toof, Phillips & Co., or that they paid for the
same; but on the contrary averred that Mahan bought the
property and paid for it himself, and for his own use and
benefit, out of' his own funds.

Appended to the bill were several interrogatories, the first
of which inquired whether at the time of making the trans-
ters to Toof, Phillips & Co. the indebtedness of W. P. Iaines
& Co. was not known to be greater than their immediate
ability to pay; and to this Toof, Phillips & Co. answered that
at the time of making these transfers they did not believe
Haines & Co. were able to pay their debts i money, but that
they were able to do so on a fair market valuation of the
property they owned, and of their assets generally.

Chetlain, one of the bankrupts, testified that on the 18th
of January, 1868, Haines & Co. could not pay their notes as
they came due; that previous to this time they had conten-
plated bankraptey, and that he had had several conversa-
tions with Mr. . M. Mahan, relative to their tinances, and
had told him the amount, or near the amount, of their debts.
is advice was to get extensions, and he would help them
get through; that after his promises to advance them more
goods, they concluded not to go into bankruptey, but to go
ou in business; that he told Mahan that Haines & Co. could
not pay out; and in a conversation with him previous to the
transfer of the real estate, he, Chetlain, told Mahan that
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such was the state of the finances of ITaines & Co. that if he
would assume their liabilities, and give them a receipt,
Haines & Co. would turn over all their assets to him. He
did not accept.

He also testified that about the 1st of January, 1868, the
sheriff’ levied on the goods belonging to Haines & Co., in
their storehouse in Augusta, on an execution in favor of
one Weghe, which caused them to suspend business for a
few days, until the levy was dissolved by order of the sheriff,
at or about the 15th day of January, 1868. Mahan was in
Augusta at the time of this levy, and Haines & Co. had an
interview with him in regard to it.

During the entire autumn and winter preceding these
transfers, Haines & Co. did not pay, except to Toof, Phil-
lips & Co., more than $500 on all their debts; and in the
latter part of December, 1867, and the first part of January,
1868, some of the creditors sent agents to collect money from
them, but got none, because Haines & Co. had no funds to
pay them.

A witness, Frisbee, testified that he had assisted Mr.
Haines in making up his balance-sheet “abont the 1st of
January, 1868, and that the result was that their available
assets were not sufficient to pay their debts.”

Another witness, an agent for an express company, tes-
tified that he received, about the last of December, 1867, or
January, 1868, notes from Toof, Phillips & Co. and another
firm against Haines & Co. for collection; that he presented
them for payment to Haines & Co., and that they said they
could not pay them at that time. They did not pay them
to him. Ile knew something of the financial condition of
Haines & Co., and of their debt to Toof, Phillips & Co., and
of complaints of other parties, and something of their busi-
ness through the country, and from all these facts he thought
it doubtful about their being able to pay their debts. This
was during the months of December, 1867, and January,
1868; and he wrote to Toof, Phillips & Co. that he thought
they had better ook to their interests, as his conviction was
that it was doubtful about their being able to collect their
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debt from Haines & Co. Shortly after writing this letter
Maban came round to look after the matter.

The property described in the title-bond assigned to
Mahan, which he stated that he purchased as an investment
ou private account for $7000, was shown by the testimony
of Chetlain to have been worth only $4000, and by the testi-
mony of a witness, Hamblet, to have been worth only $3500,
and it was valued by the bankrupts in their schedules at
$4000. Both of the bankrupts testified that it was under-
stood at the time the title-bond was assigned to Mahan, that
the amount of the two drafts given by him on Toof, Phil-
lips & Co. for it, should be credited to IIaines & Co. on their
indebtedness to that firm.

The schedules of the bankrupts annexed to their petition
showed that their debts at the time of their transfers to Toof,
Phillips & Co. exceeded $59,000, while their assets were
less than $32,000.

On the other hand there was some testimony to show that
some persons thought that they could get through, &e., &c.

The District Court decreed the conveyances void, and
that the title of the property be vested in the assignee, the
latter to refund the amount of the purchase-money advanced
by Mahan to obtain the deed of the land described in the
title-bond, less any rents and profits received by him or Toof,
Phillips & Co. from the property. This decree the Circuit
Court affirmed.

Iu commenting upon the answer of Toof, Phillips & Co.,
already mentioned, which, in reply to the interrogatory,
“whether at the time of the transfer to them the indebted-
ness of Haines & Co. was not greater than their ability,”
admitted that they did not believe Haines & Co. ¢“able to
pay their debts in money,” the Circuit Court said:

“Jere is a direct confession of a fact that in law constitutes
insolvency, and it is idle for the defendants to profess ignorance
of the insolvency of the bankrupts in face of such a confession.
If the bankrupts could not pay their debts in the ordinary course
of business, that is, in money, as they fell due, they were insolv-
ent, and if the defendants did not know that this constituted
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insolvency within the meaning of the bankrnpt act, it was be-
cause they were ignorant of the law.”

But that court examined all the testimony, and in affirm-
ing the decree of the District Court rested the case upon it,
as well as upon this auswer. From the decree of the Cir-
cuit Court, Toof, Phillips & Co. brought the case here.

Mr. A. H. Garland, for the plaintiffs in error:

1. Did the inability of Iaines & Co. to pay their debts in
money, as they fell due, constitute ¢ insolvency” within the
meaning of the bankrupt act, ou their part? Now “in-
solvency” does not mean inability to pay in money. An in-
solvent is one who cannot pay, or who does not pay, his
debts, or whose debts cannot be collected out of his means
by legal process.* By the universal acceptation of the word
in this country and in England, if a party’s available means,
which he can use in paying his debts, exceed those debts,
he has never been deemed insolvent.t If even there arc
debts due which the party is unable to meet, yet if by ar-
rangements made with his creditors, their promises to aid
liim, his assets overbalancing his debts, his eredit good, and
Liis prospects in business for the future encouraging, he still
goes on in his business, he is not insolvent.f

2. How does the case in this view stand on the evidence?
When the witness, Frisbee, says that in December, 1867, he
aided in making up a balance-sheet, and he found Haines
& Co. were not able to pay, he states a fact, which, if limited
to paying in money, we do not deny; but it he states that
their debts exceeded their property in value, he is not sus-
tained by the other witnesses. Other persons had confidence
that with extension the firm would get through. The an-
swer of defendants states, in response to au inquiry on this

* 2 Burrill’'s Law Dictionary, title (Insolvent).

T James on Bankruptcy (notes to 3 85), p. 158-183; Avery & Hobbs,
Bankruptey, 261, 289, 200 ; Burrill on Assignments, 38--41; Buckingham ».
McLean, 13 Howard, 151-167; Jones v. Howland, 8 Metcalf, 877.

I Potter v. Coggeshall, 4 Bankrupt Register, 19.
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point, that the assets of Haines & Co. were in excess of their
liabilities by $16,000.

3. Were these conveyances made with a view to give a
preference to appellants over the other creditors of Ilaines &
Co.? To coustitute a preference here, not only must Haines
& Co. have been insolvent, but Toof, Phillips & Co. must
have known them to be so, and must have intended to have
received, and actually have received a preference. Toof,
Phillips & Co. swear that Haines & Co. were not insolvent,
but on the contrary had a surplus. As for Haines & Co., it
is impossible to suppose that they supposed themselves in-
solvent.

Messrs. Watlins and Rose, contra.

Mr. Justice FIELD delivered the opinion of the court.

The bill presents a case within the provisions of the first
clause of the thirty-fifth section of the bankrupt act. That
clause was intended to defeat preferences to a creditor, made
by a debtor when insolvent or in contemplation of insol-
vency. It declares that any paymeat or transfer of his
property made by him whilst in that condition, within four
months previous to the filing of his petition, with a view to
give a preference to a creditor, shall be void if the creditor
has at the time reasonable cause to believe him to be insol-
vent, and that the payment or transfer was made in frand
of the provisions of the bankrupt act. And it authorizes
in such case the assignee to recover the property or its value
from the party who receives it.

Under this act it is incumbent on the complainant, in
order to maintain the decree in his favor, to show four
things :

ist. That at the time the conveyances to Toof, Phillips &
Co. and Mahan were made the bankrupts were insolvent or
contemplated insolvency;

2d. That the conveyances were made with a view to give
a preference to these creditors ;

8d. That the creditors had reasonable cause to believe the
bankrupts were insolvent at the time; and,
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4th. That the conveyances were made in fraud of the
provisions of the bankrupt act.

1st. The counsel of the appellants have presented an
elaborate argument to show that inability to pay one’s debts
at the time they fall due, in money, does not constitute insol-
vency, within the provisions of the bankrupt act. The ar-
gument is especially addressed to language used by the dis-
triet judge when speaking of the statement of the appellants
in answer to one of the interrogatories of the bill, to the
effect that at the time the transfers were made they did not
believe the bankrupts were able to pay their debts in money,
but were able to do so on a fair market valuation of their
property and assets. The district judge held that this was a
direct confession of a fact which in law constitutes insol-
vency, and observed that ¢if the bankrupts could not pay
their debts in the ordinary course of business, that is, in
money, as they fell due, they were insolvent.”’

The rule thus laid down may not be strictly correct as ap-
plied to all bankrupts. The term insolvency is not always
used in the same sense. It is sometimes used to denote the
insufliciency of the entire property and assets of an individual
to pay his debts. This is its general and popular meaning,
But it is also used in a more restricted sense, to express the
ability of a party to pay his debts, as they become due in
the ordinary course of business. It is in this latter sense
that the term is used when traders and merchants are said
to be insolvent, and as applied to them it is the sense in-
tended by the act of Congress. It was of the bankrupts as
traders that the district judge was speaking when he used
the langnage which is the subject of criticism by counsel.

With reference to other persons not engaged in trade or
commerce the term may perhaps have a less restricted
meaning. The bankrupt act does not define what shall
constitute insolvency, or the evidence of insolvency, in every
case. ’

In the present case the bankrupts were insolvent in both
senses of the term at the time the conveyances in contro-
versy were made.  They did unot then possess sufficient prop-
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erty, even upon their own estimation of its value as given in
their schedules, to pay their debts. These exceeded the
estimated value of the property by over twenty thousand
dollars. And for months previous the bankrupts had failed
to meet their obligations as they matured. Creditors had
pressed for payment without success; their stock of goods
had been levied on, and their store closed by the sheriff
under an execution on a judgment against one of them. It
would serve no useful purpose to state in detail the evidence
contained in the record which relates to their condition. It
is enough to say that it abundantly establishes their hopeless
insolvency.

2d. That the conveyances to Toof, Phillips & Co. were
made with a view to give them a preference over other
creditors hardly admits of a doubt. The bankrupts knew at
the time their insolvent condition. A month previous they
had made up a balance sheet of their affuirs which showed
that their assets were insufficient to pay their debts. They
had contemplated goiug into bankruptey in December pre-
vious, and were then pressed by numerous creditors for pay-
ment. Their indebtedness at the time exceeded $50,000,
and except to Toof, Phillips & Co. they did not pay upon the
whole of it over $500 during the previous fall and winter.
Making a transfer of property to these creditors, under these
circumstances, was in fact giving them a preference, and it
must be presumed that the bankrupts intended this result at
the time. It is a general principle that every one must be
presumed to intend the necessary consequences of his acts.
The transfer, in any case, by a debtor, of a large portion of
his property, while he is insolvent, to one creditor, without
making provision for an equnal distribution of its proceeds
to all his creditors, necessarily operates as a preference to
him, and must be taken as conclusive evidence that a pref-
erence was intended, unless the debtor can show that he
was at the time ignorant of his insolvency, and that his
affairs were such that he could reasonably expect to pay all
his debts. The burden of proof is upon him in such case,
and not upon the assignee or contestant in bankruptey.
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No such proof was made or attempted in this case. DBut,
on the contrary, the evidence shows that the conveyances
were executed upon the expectation of the bankrupts, and
upon the assurance of Toof, Phillips & Co., that in conse-
quence of them they would continue .to sell the bankrupts
goods on credit, as they had previously done; aud that no
arrangement was made by the bankrupts with any other of
their creditors, either for payment or security, or for an ex-
tension of eredit.

The fact that the title-bond was assigned, and the prop
erty for which it was given was conveyed to Mahan alone,
and not to Toof, Phillips & Co., does not change the char-
acter of the transaction. Mahan was a member of that firm,
and the conveyance was made to him with the understanding
that the sum mentioned as its consideration should be cred-
ited on the indebtedness of the bankrupts to them. Both
of the bankrupts testified that such was the understanding
at the time. The pretence that Mahan bought the lots as
an investment on private account will not bear the slightest
examination. It is in proof that the lots at the time were
only worth $4000 at the outside, yet the consideration given
was nearly $7000. Toof, Phillips & Co. might well have
been willing to credit this amount on their claim against in-
solvent traders in consideration of obtaining from them the
possession of property of much less value, but it is incredible
that an individual, seeking an investment of his money,
would be careless as to the difference between the actual
value of the property and the amonnt paid as a considera-
tion for its transfer to him.

3d. From what has already been said it is manifest not
only that the bankrupts were insolvent when they made the
conveyances in controversy, but that the creditors, Toof,
Phillips & Co., had reasonable cause to believe that they were
msolvent. The statute, to defeat the conveyances, does not
require that the creditors should have had absolute knowl-
edge on the point, nor even that they should, in fact, have
had any belief on the subject. It only requires that they

stould have had reasonable cause to believe that such was
VOL., XIII. 4
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the fact. And reasonable cause they must be considered to
have had when such a state of facts was brought to their
notice in respect to the affairs and pecuniary condition of
the bankrupts as would have led prudent business men to
the conclusion that they could not meet their obligations as
they matured in the ordinary course of business. That such
a state of facts was brouglit to the notice of the creditors is
plainly shown. Chetlain, one of the bankrupts, testifies
that previous to the exccution of the conveyances he had
several conversatious with Mahan respecting their finances,
and told him the amount or near the amount of their in-
debtedness, and that they could not pay it. Mahan advised
them to get extensions, and said that he would help them
to get through. Chetlain also testifies that such was the
state of the tinances of the bankrupts that on one occasion,
in conversation with Mahan, they offered to turn over to
him their entire assets if he would assume their liabilities
and give them a receipt, and that he declined the offer.

It also appears in evidence that the Jevy by the sheriff
upon the stock of goods of the bankrupts, already men-
tioned, which was made in January, 1868, caused a tempo-
rary suspension of their business, and that Mahan was in
Augusta at the time and had an interview with the bank-
rupts on the subject of the levy.

It also appears that about the last of December, 1867, or
the first of January, 1868, Toof, Phillips & Co. sent notes of
the baukrupts which they held to an agent in Augusta for
collection. The agent presented the notes for payment to
theé bankrupts and was told by them that they could not pay
the notes at that time. The agent then wrote to Toof, Phil-
lips & Co. that they had better look to their interests, as his
conviction was that it was doubtful whether they would be
able to collect their debts. Shortly after this Mahan went
to Augusta to look after the matter, and whilst there the
conveyances in controversy were made.

It is impossible to doubt that Mahan ascertained, while
thus in Augusta, the actual condition of the affairs of the
baukrapts. The facts recited were sufficient to justify the
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conclusion that they were insolvent, or at least furnished
reasonable cause for a belief that such was the fact.

4th. It only remains to add that the creditors, Toof, Phil-
lips & Co., had also reasonable ground to believe that the
conveyances were made in fraud of the provisions of the
bankrupt act. This, indeed, follows necessarily from the
facts already stated. The act of Congress was designed to
secure an equal distribution of the property ot an insolvent
debtor among his creditors, and any transfer made with a
view to secure the property, or any part of it, to one, and
thus prevent such equa! distribution, is a transfer in fraud
of the act. That such was the effect of the conveyances in
this case, and that this eflect was intended by both creditors
and bankrupts, does not admit, upon the evidence, of any
rational doubt. A clearer case of intended fraud upon the
act is not often presented.

DECREE AFFIRMED.

Mr. Justice BRADLEY was absent from the court when
this case was submitted, and consequently took no part in
its decision.

WugeLEr v, HARRIs.

1. On appeal to the Circuit Court from a decree in the District Court for the
payment of money, the Circutt Court affirmed the judgment of the Dis-
trict Court with costs to be taxed, from which affirmance the respondent
took an appeal herc. After the appeal here, another decree was ren-
dered by the Circuit Court, in which, after reciting the former decree
and taxation of costs, it was decreed in form that the appellee have
judgment against the appellant for the amount decreed, together with
costs, amounting to the sum of $5444.

- On motion to dismiss this last appeal, on the ground of a former one
pending in the same case : Held, that under the circumstances, the first
decree was not a final decree ; and that it was the first appeal and not
the second which should be dismissed.

- The court approves the practice of entering decrees in form before taking
appeals to this court.

Tais was a motion by Mr. Donohue to dismiss an appeal
from the Cireuit Court for the Southern Distriet’ of New
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York, on the ground that a prior appeal had been taken and
was pending in the same suit,
The case was thus:

The Judiciary Act, by its 22d section,* gives a writ of
error to this court, from final decrees in the Circuit Courts,
and enacts that:

“ Every judge signing a citation on any writ of error, shall
take good and sufficient security that the plaintiff in error shall
prosecute his writ to cffect, and answer all damages and costs,
if he fail to male his plea good.”

The 28d section of the same act, enacts that the writ of
error

“Shall be a supersedeas, and stay execution in cases only
where the writ of error is served by a copy thereof being lodged
for the adverse party in the clerk’s office, where the record re-
mains, within ten days, Sundays exclusive, after . . . passing the
decree complained of. Until the expiration of which term of
ten days, executions shall not issue in any case where a writ of
error may be a supersedeas.”

The act of March 8d, 1803, amendatory of the said act,
gives by its 2d section an appeal in all ¢ final judgments and
deerces in the Cireunit Courts, in any cases of admiralty and
maritime jurisdiction, declaring that such appeals shall be
subject to the same rules, regulations, and restrictions as are
prescribed in law, in cases of writs of error.”

With these statutory provisions in force, Harris, on libel
filed in the District Court at New York, obtained a decree
for advances made to a vessel of the respondent. From that
decree the respondent appealed to the Circuit Court. The
cause was there tried, and on the 19th of March, 1870, a
decree made in these words:

“This cause coming on to be heard on the appeal herein taken
by S. G. Wheeler, after hearing, and due deliberation had; it is
now ordered, adjudged, and decreed that the judgment herein
be affirmed, with the costs to be taxed.”

* 1 Stat. at Large, 85. + 2 1d. 244.
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After more than ten days—there having as yet been no
taxation of costs nor decree in more form than as above
given—the respondent appealed to the Supreme Court of
the United States, giving a bond duly approved and sufficient
in form and in amount to operate as a stay of execution.
The libellants, notwithstanding such appeal, having caused
their costs in the Circuit Court to be taxed, issued execution.
Thereupon, the respondent moved to set aside the execution,
insisting :

1st. That no execution could regularly issue upon a mere
order of affirmance.

2d. That the respondent had ten days after a judgment in
Jorm awarding to the libellants a recovery of some amount
ascertained and settled by the terms of a final decree.

On the other hand, it was argued by the libellants, that
the order of affirmance was the final decree, within the mean-
ing of the acts of Congress, and that the appeal was, there-
fore, too late; that such order of affirmance was frequently
the only order made in the Cireunit Court for New York, and
that appeals had in many cases been heard in the Supreme
Court of the United States, when no other order or judg-
ment of the Circuit Court appeared in the record; that
Silsby v. Foole* was a signal instance of this; that there an
appeal in equity had been taken to the Supreme Court
within ten days after the decision of the Circuit Court was
announced and entered in the minutes, and before a decree
was settled and entered; and that after such formal decree
was made, another appeal was taken. But that on a motion
to dismiss, the court declared that either appeal was regu-
lar, in view of the differing practice prevailing in different
circuits; but, as it was not proper that there should be two

appeals in the same case, they dismissed the latter and
allowed the former to stand. The counsel for the libellants,

therefore, insisted in the Circuit Court below that the exe-
cution was regular,

* 20 Howard, 290.




54 ‘WHEELER v. HARRIS. [Sup. Ct.

Statement of the case.

The circuit judge, in passing upon the motion to set
aside the execution, said as follows:

“The 22d section of the act of 1789, and the 2d section of the
act of 1803, are held to require the judge, on signing the cita-
tion, on appeal, to require security in a sum sufficient to cover
the whole judgment, damages, and costs, as well as the costs in
error.* Theinference is at least plausible, that until some actual
award of damages and costs to a definite amount, the party ap-
pealing does not know, and the judge taking the security does
not know what should be the amount of the bond, nor in what
amount the sureties ghould justify; and that no judgment can
be said to be rendered, and more especially no decree in admi-
ralty can be said to be passed, until some actual award of re-
covery by the libellant is made.

“If the case was not ripe for an appeal, then such appeal
would be dismissed, and it necessarily follows that it can have
no influence on the present motion; that is to say, if it was
premature and would be dismissed by the Supreme Court, then
it cannot stay the libellant’s proceedings. If it was not prema-
ture, but will operate to give the Supreme Court jurisdiction,
still, not having been taken within ten days atter the entry of
the order appealed from, it cannot stay execution, unless I should
hold that an appeal may be taken before the ten days begin to
run, within which it must be taken. In view of the decision in
Silsby v. Foote, I prefer to leave it to the Supreme Court to say
whether the ten days begin to run so soon as the time arrives
when an appeal may be taken; and whether, if the respondent
waits until the actual entry of a decree which settles definitely
all the details, his appeal, if taken within ten days thereafter,
will stay execution.

« ITere, an execution has been issued when there is no judg-
ment or decree awarding to the libellants a recovery, or award-
ing to them any execution or other means of giving effect to the
decision of the court. I am informed that it has not been un-
usual in this circuit, to issue execution in cases in admiralty,
when no other judgment than an order of affirmance has been
made or entered, the proctor, for that purpose, taking the amount

* Catlett v. Brodie, 9 Wheaton, 553 ; Stafford ». Union Bank, 16 Howard,

18:
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of damages to be collected from the decree in the District Court,
and the costs of appeal from the taxation by the clerk. I think
such a practice both loose and irregular, and I am not aware of
any like practice anywhere.”

The circuit judge accordingly set the execution aside,
thus implying, of course, that the first appeal was prema-
ture, and in consequence of this opinion and the action of
the court a decree was thus entered on the 27th day of May,
1871:

“ A decree of affirmance having been entered herein on the
19th day of March, 1870, by which the decree of the District
Court was in all things affirmed with costs to be taxed, which
costs were taxed on the 21st day of April, 1870; at $640.61;
now, on motion of the proctors for the appellees, it is ordered,
adjudged, and decreed, that the appellec have judgment against
said 8. G. Wheeler, appellant, for the amount so decreed then,
together with the costs so taxed, amounting, with interest, to
the sum of $5444.69, for which judgment is hereby entered
against him, the said appellant, and that the appellees have ex-
ecution therefor.”

From this judgment a petition of appeal to this court was
filed on the 7th day of June, 1871, and on the same day a
citation issued.

The present motion was made to dismiss this last appeal.

Mr. Donohue, in support of his motion :

Silsby v. Foote has passed oun this very question. Under
that decision the first appeal is good, and the question whe-
ther it stays proceedings or not does not change this matter.
In the present matter, therefore, the case is before the court,
on the first appeal; and two appeals are not allowable in the
same case on the same question.

The statute giving the party an appeal gives the defeated
party the right to appeal from the rendering or passing of
the judgment or decree complained of. IIe has his choice,
and when he takes it, and his appeal is good, his further
right o1 appeal in that case is gone.
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Both contingencies on which an appeal rest had occurred,
When the first appeal was taken the judgment had passed
and the decree had been rendered; all that remained to be
done was to make up the amount,—a merely clerical opera-
tion.

Messrs. Goodrich and Wheeler, contra, argued that in view
of the whole case, if either appeal was to be dismissed it
should be the first.

The CHIEF JUSTICE:

It is quite true that two appeals are not allowed in the
| same case on the same question. We must determine which
one of the two should be dismissed. It may be that the first
appeal was from a decree which might be taken as final, if
the second decree had not been rendered.* But it is ob-
vious that the circuit judge did not regard it as final, and it
was certainly defective. The second deeree was rendered,
not by inadvertence, but in view of the rendition of the first
decree; and, in order to settle the practice in the Circuit
_Court for the Southern District of New York, that a decree
of affirmance, without taxation of costs and without specity-
ing the sum for which it is rendered, is not to be regarded
as a final decree.
We think this the better practice, and therefore hold that
the first appeal must be
DisMISSED AS IRREGULAR.

Brvans, Receiver, v. UNITED STATES.

1. Where a receiver of public moneys has such moneys in his hands, which
would not have been in his hands at all, if he had paid them over
with the promptness that the acts of Congress and the Treasury Regula-
tions made in pursuance of them, preseribing the duties of receivers, in
this respect made it his duty to do, and which therefore—inasmuch as

* Ribber Company v. Goodyeur, 6 Wallace, 153 ; Silsby v. Foote, 20
Howard, 290.
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the duties of receivers under their official bonds are defined by those acts
and Treasury Regulations—it was also his duty under his >fficial bond
to do,—eviderce that the moneys were forcibly taken from him by the
agents of the so-called ““ Confederate States,” usurping the authority of
the rightful government, and compelling obedience to itself exclusively
throughout the State in which the receiver was, Aeld to have been rightly
refused in a suit by the government on the official bond of such re-
ceiver, as short ‘of meeting the necessity of the case; it having been
owing to the default of the receiver in not paying over promptly and at
the right times, that the moneys were exposed to seizure, at all, by the
rebel usurping government.

2. Where there are no disputed facts in the case, the court may properly tell
the jury in an absolute form how they should find.

Error to the Circunit Court for the Eastern District of
Arkansas; the case being this:

Prior to February, 1860, Bevans had been appointed a
receiver of public money for the distriet of lands, subject
to sale at Balesville, Arkansas, and gave bond conditioned
that he ¢should have truly and faithfully executed and dis-
charged, and should continue truly and faithfully to execute
and discharge all the duties of the said office.”

These duties are defined by acts of Congress and by
Treasury Regulations enacted in pursuance of them.

The 6th section of the act of May 10th, 1800, made it the
duty of all such receivers to transmit to the Secretary of the
Treasury accounts of all public moneys by them received,
within thirty days in case of public sale, and quarterly in
case of private sales, and to transmit the money received by
them within three months after its receipt. The act of
August 6th, 1846,* however, and subsequent acts made it
the duty of such receiverst «to keep safely, without loan-
Ing, using, depositing in banks, or exchanging for other
funds than as allowed by the act, all the public money col-
lected by them, or otherwise at any time placed in their pos-
session and custody, till the same is ordered, by the proper
department or officer of the government, to be transtferred,
or paid out, and when such orders for transfer, or payment,
are received, faithfully and promptly to make the same as

—

* 9 Stat. at Large, 59. 1 Section 6.
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directed.” Following these acts were the Treasury Regula-
tions of July 18th, 1854 (in force when this receiver was in
office), which required all receivers to deposit in the treasury
all public money in their hands, as follows:

1. When their weekly receipts exceed $10,000, they were
required to deposit at the termination of each weck.

2. When the weekly receipts were less than $10,000, but
exceeded $5000, they were required to deposit at the close
of each period of two weeks.

3. When the monthly receipts were more than $2000, and
less than $20,000, they were required to deposit at the end
of each month.

4. When the monthly receipts were less than $2000, they
were required to deposit at the end of each quarter.

In this state of things the United States, on the 27th Sep-
tember, 1867, brought suit against Bevans, and his sureties
on his official bond, as above mentioned, conditioned for the
faithful performance ot ail the duties of the office of receiver
according to law. The breaches assigned were that the
principal obligor had failed to account for the money he had
received, in his official capacity, on behalt of the United
States, from the time of his appointment, Jannary 17th, 1860,
to the 80th of April, 1861, and that he had failed to pay over
such money, although required by law to account for the
same and to pay it over. At the trial the plaintiffs gave in
evidence duly certified transcripts of official settlements of
the receiver’s accounts, from which it appeared that he had
in hand of public money, received by him between the 17th
of January, 1860, and the 81st of March, 1861, the sum of
$19,737.26; that on the 81st day of March, 1860, he held
an uupaid balance of $4116.05; that on the 30th of June,
1860, the balance against him was $6535.26; on the 30th of
September, 1860, $§8346.34; on the 31st of December, 1860,
$19,662.66; and on the 80th of April, 1861, $19,737.26, the
unpaid balances at the end of each quarter being carried
forward into the account of the next suceeeding quarter.
No attempt was made to impeach the correctness of these
oflicial settlements; but the defendants offered to prove that
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on the 6th day of Muay, 1861, Bevans, the receiver, was re-
siding at Independence, in the State of Arkansas; that on
that day the people of the State, legally assembled in con-
vention, passed ¢ a secession ordinance,” whereby the State
of Arkansas was withdrawn from the Union; that such ordi-
nance became of force and effect, and was binding on all the
citizens of the State; that the convention then passed an
ordinance prohibiting all officers of the United States from
paying out any money of the United States in their hands,
and requiring them to hold such money subject to the further
order of the convention, and that immediately after the pas-
sage of this second ordinance he was notified thereof before
lic had time to account to the United States, or to remit the
money in his hands as receiver. In connection with this
the defendants further offered to prove that subsequently
the State of Arkansas was attached to what was called the
“Southern Confederacy,” and that in order to insure per-
formance of her duties as a member of said confederacy, the
convention aforesaid, and the legislature of the State made
provision for seizing, and did actually seize the money in
the hands of the said Bevans, as receiver; that under the
said acts and ordinances he paid to the agents of the State
all the money he had in his possession belonging to the
United States, as he was forced and compelled to do, the
State being organized as a member of the confederacy, she
and the confederacy having armed troops in her territory to
compel him to pay, the acts and ordinances being compul-
sory, and the agents and officers of the State threatening
that if he declined to pay they would punish him by im-
prisonment, or otherwise, and that in consequence of such
menaces he did, on the Ist day of January, 1862, pay over
to such agents and officers all the money he had in his hands
as a receiver, which was placed in the treasury of the State
in aid of the war against the United States, at a time when
he could not remit the same to the Treasury Department at
YVashingtou. These facts had been pleaded in bar.

The evidence thus offered by the defendants the Cirecuit
Court refused to receive, being of opinion that if all the
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facts which it tended to prove were proved, they would not
amount to a defence, and the court accordingly directed the
jury to find for the plaintiffs the amount claimed, in and by
the papers read in evidence by the plaintifls, viz.: §19,737,
with interest from October 4th, 1861.

Verdict and judgment having gone accordingly for the
United States, Bevans and the sureties brought the case
here; the decision of the court upon the evidence offered,
and which it refused to receive, being the principal error
assigned ; the absolate form of the direction to the jary
as to their finding being also a matter excepted to.

The case was twice argued.

Mr. A. H. Garland, for the plaintiff’ in error, on the first
point went into an able and learned argument, citing various
adjudged cases, to show that where the condition of a bond
beeame imposssible to be performed by great overpowering
force and fear, then the obligation was saved.

On the second point he submitted that the direction of the
court to the jury, unqualified as it was, took out of their
hands all that there was for them to do, and was thus erro-
neous ; that the instruction should have been, ¢if the jury

believe,” &ec.

Mr. B. . Bristow, Solicitor-General, and Mr. W. A. Field
and Mr. C. H. Hill, Assistant Atlorneys-General, contra.

Mr. Justice STRONG delivered the opinion of the court.

Itis to be observed that the defence attempted in this
case, was not a denial of the receiver’s obligation to pay all
the public money in his hands to the United States, accord-
ing to the condition of his bond and the requirements of
the acts of Congress, nor was it an assertion of performance
of his obligation, but it was setting up an excuse for non-
performance. Was the receiver then in a condition to avail
himself of the excuse which he presented? It may be a
grave question whether the forcible taking of money belong-
ing to the United States from the possession of one of her
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officers, or agents lawfully holding it, by a government of
paramount force, which at the time was usurping the au-
thority of the rightful government, and compelling obedience
to itself exclusively throughout a State, would not work a
discharge of such officers or agents, if they were entirely
free from fault, though they had given bond to pay the
money to the United States. This question has been thor-
oughly argued, but we do not propose now to consider it,
for its decision is not necessary to the case. The bond of a
receiver of public money is given to insure the performance
of all his duties, and those duties are defined by the acts of
Congress and by Treasury Regulations made under the acts.
[The learned justice here quoted the acts of Congress and
the Treasury Regulations, in the langunage already given on
page 58, setting out the duties of receivers of public moneys,
to the performance of which they are bound by their official
bouds, and continued :] In view of the fact that the duties
of this receiver, to the performance of which he was bound
by his bond, were thus prescribed, it is plain that it was
not in consequence of the Arkansas ordinances and aets of
assembly, or in consequence of any action of the usurping
government aloune, that the money in the receiver’s hands
was not paid to the United States. Hence the evidence
offered by the defendants came short of meeting the case,
for it was the default of the receiver that exposed the money
to seizare by the usa rping power which for a time excluded
the authority of the government. The condition of the
bond was broken long before the ordinance of secession was
passed. Tt was the duty of Bevans to pay over the money
1 his hands, in large part, more than a year before any ob-
stacle came in the way of his payment. Ilad he performed
his daty, all of it would have been paid into the treasury by
the 1st of April, 1861. He was, therefore, a defaulter when
the alleged seizure was made, and it was his defanlt which
concurred with the acts of the public enemy, and con-
tributed to, or facilitated, the wrong which was perpetrated,

ory at least, rendered it possitle. Since then his bond had
bacome absolute by his failure to perform its conditions,
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and since the evidence offered tended to show at most an
excuse for non-performance after May 6th, 1861, it is mani-
fest that it presented an insufficient defence to the action.
Seeking relief, which in its nature was equitable, as the re-
ceiver did, it was incumbent upon him to come with clean
hiands, and to place the obligees in the bond in as good a
sitnation as they would have held had he made no default.

1t is not to be overlooked that Bevans was not an ordinary
bailee of the government. Bailee he was undoubtedly, but
by his bond he had insured the safe-keeping and prompt
Prayment of the public money which came to his hands.
is obligation was, therefore, not less stringent than that of
a common carrier, and in some respects it was greater. In
United States v. Prescott,* it was said by this eourt: < Public
policy requires that every depositary of public money should
be held to a strict accountability. Not only that he should
exercise the highest degree of vigilance, but that he should
keep safely the moneys which come to his hands. Any
relaxation of this condition wonld open the door for frauds
which might be practiced with impunity.” These observa-
tions apply in full force to the present case. It cannot be
allowed that a depositary of public money, who has not only
assumed the common obligations of a bailee, but has given
bond to keep safely the money in his hauds, and to pay it
over promptly, as required by law, may, by making a de-
fault, throw upon the government the risk of loss of the
money by the intervention of a public enemy. We are,
therefore, of opinion that the evidence oftered ‘by the de-
fendants in the court below tended to show no sufficient
defence to the claim of the plaintiffs, and that it was prop-
erly rejected.

The objection that the jury was instructed to find for the
plaintiffs the amount claimed by the papers given in evi-
dence (viz., the official settlements), with interest thereon,
is entirely without merit. There was no evidence to impeach
the accounts stated, or to show set-off, release, or payment.

* 8 Howard, 588
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The instraction was, therefore, in accordance with the legal
effect of the evidence, and there were no disputed facts upon

which the jury could pass.
JUDGMENT AFFIRMED.

The CHIEF JUSTICE and Mr. Justice CLIFFORD dis-
sented from the judgment, because they thought that the
plea in bar set up a valid defence.

Nortz.

At the same time, with the preceding case, was heard
another, in its chief point identical with it, but embracing
also a minor point of evidence. It was the case of

HarvisurtoN, MarsHAL, v. UNITED STATES.

1. The doctrine of the preceding case as to the accountability of the receivers
of public moneys affirmed.

2. Evidence of alleged payments made or of set-off, on a suit on a marshal’s
official bond, Zeld rightly excluded under the 4th section of the act of
March 8d, 1797, there having been no evidence that what was exeluded
was a claim presented to the accounting officers of the Treasury, and by
them disallowed ; nor it being pretended that the defendants were at
the trial in possession of vouchers not before in their power to procure.

Turs ease, like the former, came here on error to the Circuit
Court for the Eastern District of Arkansas.

The action was debt upon a marshal’s bond, conditioned for
faithful performance of all the duties of the office of marshal.
The breaches assigned were that on the 1st day of April, 1861,
Halliburton, the marshal, was indebted to the United States in
the sum of $3946.65 for money had and received by him for the
use of the plaintiffs, and upon an account then stated, and for
money which had previously come into his hands as marshal,
which it was his duty to pay over, but which he had converted
to his use. Among other defences set up, the defendants pleaded
the ordinance of sccession passed by the convention of Arkansas
on the 6th of May, 1861 ; the ordinance of the sume convention
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passed May 7th, 1861, requiring all persons having money of
the United States in their hands to hold the same subject to
future action of the convention, and a subsequent ordinance of
June 1st, 1861, requiring all persons having money, as afore-
said, to pay the same over to the treasurer of Arkansas, under
severc penalties of fine and long imprisonment. The plea fur-
ther averred that the convention, and the government organ-
ized thereunder, had the physical power to enforce its laws and
deerees, and did enforce them, as fully as any organized govern-
ment might do for a long period of time, to wit, one year, and
that the defendant, Halliburton, yielding to the force and com-
pulsion of the said government, so organized, and having at
that time no protection from the government of the United
States, and not being able in anywise to resist the execution
of the ordinance of the convention, did pay the money men-
tioned in the deeclaration mentioned to the treasurer of Ar-
kkansas on the 21st day of June, 1861. The plea still further
averred that after the 7th of May, 1861, Ilalliburton had no
opportunity to pay the money to the United States, and that
he was prevented from paying the same by public hostilities.
To this plea there was a demurrer, and judgment was given
against the defendants, which was one crror—the priscipal
one-—insisted on.

There was, however, another error assigned, to wit, that tbe
Circuit Court refused to admit evidence of payments made and
of an alleged set-off. This refusal of the court was apparently
founded on the fourth scction of the act of Congress of March
3d, 1797,* which cnacts that in suits between the United States
and individuals, no claim for a credit shall be admitted upon
trial, but such as shall appear to have been presented to the ac-
counting officers of the Treasury for their examination, and by
them disallowed, in whole or in part, unless it shall be proved
to the satisfaction of the court that the defendant is, at the
time of trial, in possession of voushers not before in his power
to procure, and that he was prevented from exhibiting a claim
for such credit at the Treasury by absence from the United
States or some unavoidable accident. It did not appear that
the evidence offered and rejected came within the provision of
this statute.

* 1 Stat. at Large, 515.
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Judgment having been given for the United States, the mar-
shal, Halliburton, and his sureties, brought the case here.

It was twice arqued and by the same counsel and on the same
briefs as the preceding one.

Mr. Justice STRONG delivered the opinion of the court.

What we have said in the case just decided leads to the con-
clusion that the judgment in tbis case must be affirmed.

Looking to the declaration and the plea it appears that tho
bond had become absolute more than a month before the ordi-
nance of sccession was passed, and that all that time Hallibur-
ton was in default. The plea does not aver that there was any
obstacle in the way of payment at the time when by law the
payment was required to be made, or for a considerable period
thereafter. If, then, it were sufficiently averred that after the
Ist of June, 1861, payment was prevented by public enemies,
there would still appear a default of the obligors, for which no
excuse is offered, a fault which led directly to the loss of the
public money. All the reasons, therefore, which have been
mentioned in the case of Bevans v. United States, why the evi-
dence there offered was insufficient to establish a defence, con-
cur in justifying the judgment given upon this demurrer.

This disposes of the principal error insisted on. To the other
error assigned—mnamely, the refusal of the court to admit evi-
dence of payments made and of an alleged set-off—the fourth
scction of the act of Congress of March 3d, 1797, is a sufficient
answer. What was offered and rejected was not any claims
presented to the accounting officers of the Treasury, and by
them disallowed. And it was not pretended that the defendants
were at the trial in possession of vouchers not before in their

power to procure. The evidence was, therefore, properly re
jected.

JUDGMENT ATFIRMED.

The CHIEF JUSTICE and Mr. Justice CLIFFORD dissented
in this case, as in the former one, and for the same reason, to
wit, that they thought the plea in bar set up a valid defence.
[See supra, p. 17, Boyden ct al. ». United States ]

£l
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Rice v. HousToN, ADMINISTRATOR.

A citizen of one State getting letters of administration on the estate of a
decedent there, its citizen also, and afterwards removing to another
State, and becoming a citizen of it, may sue in the Circuit Court of the
first State, there being nothing in the laws of that State forbidding an
administrator to remove from the State.

Error to the Circnit Court for the Middle District of
Tennessee; the case being thus:

A. W. Vanleer, a citizen of Tennessee, having died at
Nashville, letters of administration were granted by the
proper authority there to one Houston, on his estate. It
seemed to be admitted by counsel that, at this time, Hous-
ton was a citizen of Tennessee. But he afterwards, it was
equally admitted, was in Kentucky and domiciled there.
Thus domiciled he brought two suits in the court below,
the Circuit Court for the Middle District of Tennessee, to
recover from Rice on certain notes given to his decedeunt,
Vanleer. In these suits he described himself in his narr.
as ‘“‘a citizen of the State of Kentucky and administrator
of the estate of A. W, Vanleer, deceased.” The defendant
craved oyer of the letters. This disclosing that the letters
were granted in Tennessee, the defendant pleaded that ¢ by
the said letters of administration it appears that the admin-
istrator of the estate of the said A. W. Vanleer is the crea-
ture of the law of Tennessee, and has no existence as such
outside of the State of Tennessee.” To this plea the plain-
tift demurred, and the demurrer being held good and judg-
ment given for the plaintiff, the defendant brought the case
here. - The point involved was of course the jurisdiction of
the Circuit Court.

Mr. R. A. Crawford, for the plaintiff in error :

Of course the Circuit Court has no jurisdiction between
citizens of the same State. But here Houston was the do-
mestic administrator, and in point of fact, it will be con-
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ceded, though not so asserted in the record, a citizen of
Tennessee, when he got his letters; he having afterwards
removed to Kentucky. Indepeundently of this, since, per-
sonally, he is a stranger to the suit, his personal domicil in
Kentucky cannot be looked to. By his letters, he repre-
sented the sovereignty of Tennessee, regardless of personal
alienship.

Messrs. F. B. Fogg and H. Maynard, contra.

Mzr. Justice DAVIS delivered the opinion of the court.

The question of jurisdiction is the only point in the case.

Although in controversies between citizens of different
States, it is the character of the real and not that of the
nominal parties to the record which determines the question
of jurisdiction, yet it has been repeatedly held by this court
that suits can be maintained in the Circuit Court by execu-
tors or administrators it they are citizens of a different State
from the party sued, on the ground that they are the real
parties in interest, and succeed to all the rights of the testa-
tor or intestate by operation of law. And it makes no dif
ference that the testator or intestate was a citizen of the
same State with the defendants, and could not, if alive, have
sued in the Federal courts; nor is the status of the parties
affected by the fact that the creditors and legatees of the
decedent are citizens of the same State with the defendants.*

In this state of the law on this subject, it is not perceived
on what ground the right of FHouston to maintain these suits
can be questioned. ITe was a citizen of Kentucky, had the
legal interest in the notes sued on, by virtue of the authority
conferred on him by the court in Tennessee, and, therefore,
had a vight to bring his action in the Federal or State courts
at Liis option.

It is to be presumed, in the absence of an averment in

* Chappedelaine . Dechenaux, 4 Cranch, 806, 807; Browne et al. o,
Strode, 5 Id. 303 ; Childress’s Ex. ». Emory et al., 8 Wheaton, 669; Osborn
v. Bank of the United States, 9 Id. 856 ; McNutt ». Bland et al., 2 Howard,
15; Irvine v. Lowry, 1t Peters, 298; Huft ». Hutchinson, 14 Howard, 586 ;
Coal Company . Blatchford, 11 Wallace, 172.
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the pleadings to the contrary, that Houston, when appointed
administrator, was a citizen of Kentucky, and if so the ap-
pointment was legal, for the laws of Tennessee do not forbid
the probate courts of that State to intrust a citizen of an-
other State with the duties of administering on the estate
of a person domiciled at the time of his death in Tennessee.

But if the fact be otherwise, as seems to be admitted in
argument, and Houston were a citizen of Tennessee at the
time he got his letters of administration, the liability of the
defendants to be sued in the Federal courts remains the
same, because there is no statute of Tennessee requiring an
administrator not to remove from the State, and the general
law of the land allows any one to change his citizenship at
his pleasure. After he has in good faith changed it, he has
the privilege of going into the United States courts for the
collection of debts due him Dby citizens of other States,
whether he holds the debts in his own right or as adminis-

trator.
JUDGMENT AFFIRMED.

Curris v. WHITNEY.

1. A statute does not necessarily impair the obligation of a contract because
it may affect it retrospectively, or because it enhances the difficulty of
performance to one party or diminishes the value of the performance to
the other, provided that it leaves the obligation of performance in full
force.

2. A statute which requires the holder of a tax certificate made before its
passage to give notice to an occupant of the land, if there be one, before
he takes his tax-deed, does not impair the obligation of the contract evi-
denced by the certificate.

Error to the Supreme Court of Wisconsin; the case
being thus:

Mary Curtis brought suit under a statute of Wisconsin to
have her title to a certain piece of land, which she claimed
under a Geed made on a sale for taxes, established and qui-
eted as against the defendants.
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The sale for taxes took place on the 11th day of May,
1865, and she received a certificate stating the sale, and that
she would ““ be entitled to a deed of conveyance of said land
in three years from that date unless sooner redeemed ac-
cording to law,” by payment of the amount bid, with in-
terest and penalties; and accordingly, on the 12th day of
May, A.D. 1868, she received the deed which she now sought
to establish as the title to the land.

But the legislature of Wisconsin, on the 10th of April,
1867,* enacted that in all such cases where land fad been or
should thereafter be sold for taxes, and any person should
have been in the actual occupancy or possession of such land
for thirty days or more within six months preceding the
time when the deed should be applied for, the deed should
not be issued unless a written notice should have been served
on the owner or occupant by the holder of the tax certificate,
at least three months prior thereto. The act required that
this notice should set forth a copy of the certificate, and
state who was the holder and the time when the deed would
be applied for.

In the present case there was such occupancy and no
notice was served, and the court held the tax-deed void for
want of it; overruling the objection of plaintiff, that the
statute requiring notice was void as applied to her case, be-
cause it impaired the obligation of her contract evidenced
by the certificate of sale.

The case having thus gone against the plaintiff, she
brought the case here, setting up the same point that she
set up below.

Mr. E. H. Ellis, for the plaintiff in error :

A tax sale of which the tax certificate is the evidence has
been decided, by the courts of Wisconsin,T to be a contract
between the State of Wisconsin and the county making the
sale on the one part and the purchaser on the other. By the

* Laws of Wisconsin of 1857, ch. 113, p. 111.
1 Robinson v. Howe, 13 ‘Wisconsin, 841; Lain v. Shepardscn, 18 Id. 59.
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provisions of this contract Mrs. Curtis was entitled to a deed
in three years from the date of the sale (May 11th, 1865),
subject only to one condition, viz. : *“ unless sooner redeemed.”
Nearly two years thereafter, viz., April 10th, 1867, an act of
the legislature was passed by which the party of the second
part was required to perform an additional service, involving
both time, labor, and expense, in order to obtain the fulfil-
ment of her contract. This requirement did, in our opinion,
impair the obligation of the contract made at the time of the
tax-sale.

Myr. T. O. Howe argued that no contract was violated.

Mr. Justice MILLER delivered the opivion of the court.

Did the requirement of the statute of the 10th of April,
1867, that the holder of a certificate of tax-sale should give
notice to whoever might be found in possession of the land
before taking a deed impair the obligation of the contract
made at the sale?

It must be conceded by all who are familiar with the vast
disproportion between the value of the Jand and the sum for
which it is usually bid off at such sales, and the frequency
with which the whole proceeding is conducted to the mak-
ing of the conveyance intended to pass the title without any
knowledge on the part of the real owner, that the require-
ment is an eminently just and proper one. Nor is it one
difficult to ecomply with, as it is only made necessary where
gsome one is found on the land, on whom the notice can be
served, and the cost of serving the notice must be paid by
any party offering to redeem.

That a statute is not void because it is retrospective has
been repeatedly held by this court, and the feature of the
act of 1867, which makes it applicable to certificates already
issued for tax-sales, does not of itself conflict with the Con-
stitution of the United States. Nor does every statute which
affects the value of a contract impair its obligation. It is
one of the contingencies to which parties look now in mak-
ing a large class of contracts, that they may be affected in
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many ways by State and National legislation. For such
legislation demanded by the public good however it may
retroact on contracts previously made, and enhance the cost
and difficulty of performance, or diminish the value of such
performance to the other party, there is no restraint in the
Federal Constitution, so long as the obligation of perform-
ance remains in full force.

In the case before us the right of plaintiff to receive her
deed is not taken away, nor the time when she would be
entitled to it postponed.

While she had a right to receive either her money or her
deed at the end of three years, the owner of the land had a
right to pay the money and thus prevent a conveyance.
These were the coincident rights of the parties growing out
of the contract by which the land was sold for taxes.

The legislature, by way of giving efficacy to the right of
redemption, passed a law which was just, easy to be com-
plied with, and necessary to secure in many cases the exer-
cise of this right. Can this be said to impair the obligation
of plaintiff’s contract, because it required her to give such
notice as would enable the other party to exercise his rights
under the contract ?

How does such a requirement lessen the binding efficacy
of plaintift’s contract? The right to the money or the land
remains, and can be enforced whenever the party gives the
requisite legal notice. The authority of the legislature to
frame rules by which the right of redemption may be ren-
dered effectual cannot be questioned, and among the most
appropriate and least burdensome of these is the notice re-
quired by statute. i

In the case of Jackson v. Lamphire,* this court said: Tt
18 within the undisputed province of State legislatures to
pass recording acts by which the elder grantee shall be post-
pvned to a younger it the prior deed is not recorded within
the limited time, and the power is the same, whether the
deed is lated before or after the recording act. Though the

* 3 Peters, 290.
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effect of such a law is to render the prior deed fraudulent
and void against a subsequent purchaser, it is not a law im-
pairing the obligation of contracts. Such, too, is the power
to pass acts of limitations, and their effect. Reason and
sound policy have led to the general adoption of laws of
both descriptions and their validity cannot be questioned.”
. . . “Cases may occur,” says the court, ¢ where the pro-
visions of a law on those subjects may be so unreasonable
as to amount to a denial of a right, and call for the inter-
vention of the court; but the present is not one of them.”
So we think of the case now under consideration, and we

therefore
AFFIRM THE JUDGMENT OF THE STATE COURT.

JounsoN v. TowsLEY.

1. The question of the conclusiveness of the action of the land officers in
issuing a patent on the rights of other persons reconsidered and former
decisions affirmed.

2. The tenth section of the act of June 12th, 1858 (11 Stat. at Large, 326),
which declares that the decision of the commissioner shall be final,
means final as to the action of the Executive Department.

8. The general proposition is recognized that when a special tribunal is
authorized to hear and determine certain matters arising in the course
of its duties, its decisions within the scope of its authority are conclu-
sive.

4 Under this principle the action of the Land Department in issuing &
patent is conclusive in all courts and in all procecdings, where by the
rules of law the legal title must prevail.

5. But courts of equity, both in England and in this country, have always
had the power in certain classes of cases to inquire into and correct
injustice and wrong, in both judicial and executive action, founded in
fraud, mistuke, or other special ground of equity, when private rights
arc invaded.

6. In this manner the most solemn judgment of courts of law have been
annulled, and patents and other important instruments issuing from
the crown or other exccutive branch of the government have been
reformed, corrected, declared void, or other appropriate relief granted.

. The Land Office, dealing as it dves with private rights of great value in
a manner farticularly liable to be imposed upon by fraud, false swear-
ing, and mistakes, excmplifies the vaiue and necessity of this jurisdic-

tion.

-1
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8. The decisions of this court on this subject establish :

i. That the judiciary will not interfere by mandamus, injunction, or
otherwise with the officers of the land department in the exercise of
their duties, while the matter remains in their hands for decision.

ii. That their decision on the facts which must be the foundation
of their action, unaffected by fraud or mistake, is conclusive in the
courts.

ili. But that after the title has passed from the government to indi-
viduals, and the question has become one of private right, the jurisdic-
tion of courts of equity may be invoked to ascertain if the patentce
does not hold in trust for other parties.

9. In deciding this question, if it appears that the party claiming the equity
has established his right to the land to the satisfaction of the land de-
partment in the true construction of the acts of Congress, but that, by
an erroneous construction, the patent has been issued to another, the
court will correct the mistake. Minnesota v. Bachelder (1 Wallace,
109), Silver v. Ladd (7 1d. 219).

10. The fourth section of the act of March 38d, 1843, concerning two declara-
tory statements of the same pre-emptor, is confined to pre-emptions of
land subject to private entry.

11. The fifth section of that act relating to lands not proclaimed for sale,
does nct forfeit the pre-emptor’s right absolutely, when he has failed
to make his declaratory statement within three months, but it gives
the better right to any one else who has made a settlement, or declara-
tory statement on the same land before the first settler has made the
requisite declaration.

12. Therefore, a declaratory statement on such land is valid if made at

any time before another party commences a settlement or files a decla-
ration.

Error to the Supreme Court of Nebraska ; the case being
this:

By an act of Congress, approved September 4th, 1841,*
a'nd enfitled “ An act to appropriate the proceeds of the pub-
lic lands, and to grant pre-emption rights,” it was enacted :

“Secrion 10. That from and after the passage of this act,
every person, &e., who since the 1st day of June, A.D. 1840, has
made or shall hercafter make a settlement in person on the
IJU.blic land . . . which has been, or shall have been, surveyed
prior thereto, and who shall inhabit and improve the same, and
who has or shall erect a dwelling thereon, shall be, and is here-
by, aqtrhorized to enter with the register of the land office for
the district in which such land may lie, by legal subdivisions,

* 5 Stat. at Large, 455.
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any number of acres not excecding 160, or a quarter-section of
land, to include the residence of such elaimant, upon paying to
the United States the minimum price of such land, subject, how-
ever to the following limitations and exceptions: No person
shall be entitled to more than one pre-emptive right by virtue
of this act,” &c., &e.

«“Secrion 11. That when two or more persons shall have set-
tled on the same quarter-section of land, the right of pre-emp-
tion ghall be in him or her who made the first scttlement, &e.;
and all questions as to the right of pre-emption arising between
different scttlers shall be settled by the register and receiver of the
district within which the land is situated, subject to an appeal to and
a revision by the Secretary of the Treasury of the United States.”

«“SgecrioN 14. That this act shall not delay the sale of any of
the public lands of the United States beyond the time which
has been, or may be, appointed by the proclamation of the
President, nor shall the provisions of this act be available to
any person or persons who shall fail to make the proof and pay-
ment, and file the affidavit required before the day appointed
for the commencement of the sales as aforesaid.

«“SecrioN 15. That whenever any person has settled or shall
settle and improve a tract of land, subject at the time of settlement
to private entry, and shall intend to purchase the same under the
provisions of this act, such person shall in the first case, within
three months after the passage of the same, and in the last
within thirty days next after the date of such settlement, filo
with the register of the proper district a written statement,
deseribing the land settled upon, and declaring the intention
of such person to claim the same under the provisions of this
act; and shall, where such settlement is already made, within
twelve months after the passage of this act, and where it shall
hereafter be made, within the same period after the date of
such settlement, make the proof, affidavit, and payment herein
required ; and if he or she shall fail to file such written state-
ment as aforesaid, or shall fail to make such affidavit, proof, and
payment, within the twelve months aforesaid, the tract of land
so settled and improved shall be subject to the entry of any
other purchaser.”

A subsequent act, that of March 3d, 1843,* entitled “ An

* 5 Stat. at Large, 620.
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act to authorize the investigation of alleged frauds under
the pre-emption laws, and for other purposes,” thus enacts:

“«SgcrioN 4. That where an individual bas filed, under the
late pre-emption law, his declaration of intention to claim the
benefits of said law for one tract of land, it shall not be lawfal
for the same individual at any future time, to filc a second dec-
laration for another tract.

“Skcrron 5. That claimants under the late pre-emption law,
for land not yet proclaimed for sale, are required to make known
their claims, in writing, to the register of the proper land
office, . . . within three months from the time of the settlement, . . .
giving the designation of the tract, and the time of settlement ;
otherwise his claim to be forfeited, and the tract awarded to the
next settler, in the order of time, on the same tract of land, who
shall have given such notice and otherwise complied with the
conditions of the law.”

Finally came an act, of June 12th, 1858 :*

“Secrion 10. That the 11th section of the act of Congress,
approved 4th September, 1841, entitled *An act to appropriate
the proceeds of the public lands, and to grant pre-emption
rights,” be so amended that appeals from the decisions of the
district officers, in cases of contest between different settlers
for the right of pre-emption, shall hercafter be decided by the
Commissioner of the General Land Office, whose decision shall

be final, unless appeal therefrom be taken to the Secretary of
the Interior.”

With these provisions of law in force, one Towsley, on
the 15th of June, 1858, settled, as he alleged, on the W. %
8.W. quarter-section 8, township 15 N., range 13 east, lying
near the city of Omaha, and made improvements upon the
same; and on the 4th of February, 1859, filed with the regis-
tfn‘ of the land office his declaratory statement of an inten-
tion to claim the land under the provisions of the act of
September 4th, 1841; claiming his settlement from June
15th, 1858. On the 5th of October, 1860, one Johnson, also

setting up a settlement, improvement, &c., filed a declara-
-

* 11 Stat. at Large, 326.
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tory statement of his intention to pre-empt the same land
under the act of 1841.

The same Towsley had previously, to wit, on the 2d of
April, 1858, filed a declaratory statement giving notice that
he had settled, March 25th, 1838, upon other land, described
in the uswnal manuer, and claimed a pre-emption right
therein; which land had not yet been offered at public sale
and thus rendered subject lo private entry. From this laud he
withdrew claim early in the following June, and waived all
claim to it in favor of au opposing settler.

An investigation as to the respective rights of the two
parties was had before the local office, which resulted in a
decision in favor of Towsley. This decision was affirmed
by the Comnmissioner of the General Land Office; and on
the 20th of September, 1862, Towsley received a patent.
The dispute between the parties being taken by appeal be-
fore the Secretary of the Interior, that officer on the 11th
of July, 1863, as appeared from a statement of the Assistant
Secretary, decided in favor of Johuson, on the ground that
Towsley, previously to filing his declaratory statement claim-
ing the land in question, had filed a declaratory statement
claiming the other lands.

After this, Johnson entered on the lands, and a patent
was issued to him.

In this state of things Towsley, relying on his patent and
on different acts of Congress regulating the public lands,
filed his Dbill in one of the inferior courts of Nebraska,
against Johuson and others, his grantees, to compel them
to surrender their title to him, the existing evidence of which
cast a cloud on his own. The court in which the bill was
filed decreed such a surrender, and the Supreme Court of
the State on appeal affirmed that decree. Johunson now
brought the case here under the 25th section of the‘ Ju-
diciary Act of 1789; or, if the reader prefer so to consider,
under the 2d section of the act of February 5th, 1867, re-
enacting with some change that so well-known section.*

x The reader may see the two acts arranged in parallel columns in Treb-
Ucock ». Wilson, 12 Wallace, 687.
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Three questions arose here:

1. Whether, conceding that the courts of Nebraska had
jurisdiction in the case, this court had any under the Judi-
ciary Act of 1789 or 1867.

2. Admitting, upon the concession stated, that it had,
whether in view of the language of the 10th section of the
act of June 12th, 1858 (quoted, supra, p. 75), as to the effect
of decisions by the Commissioner of the General Land
Office, in cases of contest between different settlers for the
right of pre-emption, either of the courts below had any
jurisdiction. Since if they had not, this court would have
none now.

8. Whether, admitting that all three courts had jurisdic-
tion, and that the matter was now properly here for review,
the decision of the Supreme Court of Nebraska, affirming
the validity of Towsley’s patent, was correct.

Mr. Lyman Trumbull, for the plaintiff in error :

L. A question of jurisdiction under the 25th section has
been suggested in a case similar to this. But we rely more
on other points, one of which includes merits. We assert,
therefore, that

IL. The act of 1858, in plain terms makes the decision

of the Commissioner of the General Land Office « final,”
unless appeal therefrom be taken to the Secretary of the
Interior; when, of course, the decision of this officer must
be equally so.
- But independently of this, though courts of equity may
interpose in cases of fraud, or to correct mistakes made in
th‘e disposition of the public lands by the officers charged
with that duty, they cannot supervise the decisious of those
t)fﬁ@rs when no fraud or mistake is alleged,* other than in
:11‘1‘1Y111g at a wrong conclusion, after a full hearing of all the
Parties in interest.

:l‘he cases of Lytle v. State of Arkansas,t and Garland v.
Wyin,} arose under pre-emption acts prior to 1841, and be-

* Wilcox ». Jackson, 13 Peters, 511; Lytle v. Arkansas, 9 Howard, 333.
[ 22 Howard, 193. 1 20 Id. 8.
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fore the law vested the land officers with authority to settle
questions arising between diflerent pre-emptors, or made
their decisions final. In these cases, as well as in the subse-
quent ones of Minnesota v. Bachelder,* and Lindsey v. Hawes,t
fraud and misrepresentation were alleged, and in most of
them the proceedings before the land officers had been ex
parte. In none of them had there been a decision between
conflicting claimants after a full hearing on notice and final
appeal to the Secretary of the Iuterior, as in this case.

III. Bat if this is not so, and if the ordinary courts can
re-examine such cases as this, Towsley has no case.

1. He filed April 2d, 1858, his declaratory statement,
giving notice that he had, on the 25th day of March preced-
ing, settled upon certain lands—different from those he now
claims—and would claim a pre-emption right therein. It
was not until after this, to wit, the 15th of August, 1858,
that he tendered his declaratory statement for the land in
controversy. This alone is fatal to his case.

The prohibition of the 4th section of the act of March
3d, 18438, against filing a second declaration, is not limited
to filings on lands which were subject to private entry, but
extends as well to lands of the class in question which
have not been proclaimed for sale, the only difference being
that in the one case the law requires the declaratory state-
ment to be filed within thirty days, and in the other within
three months from the date of settlement. But the law
prohibits the same individual who has filed a declaration
claiming one tract of land, from afterwards filing a second
declaration for another tract, as much in the one case as the
other.

The section is not limited to declarations which had been
filed at the date of its passage, but applies to every case
where an individual ¢“at any future time " shall offer to h:le
asecond declaration. If he < has filed under the late pre-emplion
{a” for one tract of land, at the ¢ future time,” when he
seeks to file a second declaration for other land, the second

% 1 Wallace, 109. + 2 Black, 554.
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filing is invalid. The same reason applies for confining a
pre-emption to one filing on lands not proclaimed for sale as
on those which had been.

To allow a pre-emptor to file as many declaratory state-
ments on as many different tracts of land as he pleases,
would put it in his power to keep the public lands from
being taken and settled by others, which would be contrary
to public policy as well as the statute. The policy of the
government has always been to sell its Jands to actual set-
tlers, and not let them fall into the hands of speculators.
Hence, it has often delayed proclaiming lands for sale that
actual settlers might take them; but this policy would be
thwarted if a single pre-emptor could file declaratory state-
ments for as many tracts as he pleased.

2. But a stronger, and, we think, a plainly unanswerable
argument against his case remains. By the 5th section of the
act of June 8d, 1843, a claimant is required to file his de-
claratory statement ¢ within three months from the time of
the settlement, otherwise his claim to be forfeited, and the
tract awarded to the next settler in the order of time, on the
same tract of land, who shall have given such notice, and
otherwise complied with the conditions of the law.” This
is statute law, and imperative. Towsley neither filed nor
offered to file lis declaratory statement within the three
months from the time of his settlement upon the land, and
his claim as a pre-emptor thereby became forfeited. If,
after having occupied the land nearly a year, he was at
liberty to file a declaratory statement, asserting his settle-
ment to have been within three months, then he could oceupy
the land indefinitely, and need never file his declaratory
statement, and the law requiring him to do so within the
three months becomes nugatory. No other individual could
settle upon the land and pre-empt it, because Towsley, as
soon as such an attempt should be made, would have it in
hls‘power to defeat him by filing a declaratory statement,
flatmg his settlement, not at the time it was actually made,
but at any time within three months which should be ante-
rior to that of the other claimant. Towsley’s declaratory
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statement, filed February 4th, 1859, claiming a settlement
June 15th, 1858, was a nullity.

By the act of 1841, individuals settling on lands not pro-
claimed for sale were not required to file declaratory state-
ments, and in case of dispute between pre-emptors, the
right of pre-emption was declared to be in him who made
the first settlement; but the act of 1843 declared the claim
of the first settler forfeited unless he filed a declaratory
statement within three months from the time of settlement.
Towsley having failed to file his declaratory statement as
required by law, the land was properly awarded to Johnson,
who was the next settler, and complied with the pre-emption
laws,

[There were some other questions presented in the brief
of the learned counsel, such as supposed defects in the bill,
and whether on the evidence Towsley made the necessary
settlement and owned the improvements, which this court
declared were not within its cognizance. Itwas also argued
that Towsley forfeited his right by entering into contracts,
by which his title should enure to the benefit of others than
himself, in violation of the 18th section of the act of 1841;
but as the court considered that no such matter was put in
issue in the pleadings, and that it could not be considered
here, the reporter makes no further mention either of the
questions or the matter referrved to.]

Mr. J. M. Woolworth, contra.

Mr. Justice MILLER delivered the opinion of the court.

The jurisdiction of this court rests on two grounds found
in the 25th section of the Judiciary Act, or, perhaps we
should rather say, in the 2d section of the act of February
5th, 1867, which seems to be a substitute for the 25th section
of the act of 1789, so far as it covers the same ground. The
defendant in error relied on his patent, as conclusive of his
right to the land, as an authority emanating from the United
States, which was decided against him by the State court.
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and he relied upon certain acts of Congress as making good
his title, and the decision of the State courts was against
the right and title set up by him under those statutes. Un-
doubtedly the case is fairly within one or both of these
clauses of the act of 1867, and the conclusiveness of the
patent and the right of the plaintiffs in error claimed under
the statutes must be considered.

The contest arises out of rival claims to the right of pre-
emption of the land in controversy. The register and re-
ceiver,after hearing these claims, decided in favor of Towsley,
the complainant, and allowed him to enter the land, received
his money, and gave him a patent certificate. On appeal to
the Commissioner of the Land Office their action was af.
firmed, but on a further appeal to the Secretary of the Inte-
rior, the action of these officers was reversed on a construc-
tion of an act of Congress, in which the secretary differed
from them, and under that decision the patent was issued
to Johnson,

It will be seen by this short statement of the case that the
rights asserted by complainant, and recognized and estab-
lished by the Nebraska courts, were the same which were
p'assed upon by the register and receiver, by the commis-
sioner, and by the Secretary of the Interior, and we are met
at the threshold of this investigation with the proposition
t.lmt the action of the latter officer, terminating in the de.
livery to the defendant of a patent for the land, is conclusive
ot the rights ot the parties not only in the land departmeunt,
but in the courts and everywhere else.

‘This proposition is not a new one in this court in this class
of cases, but it is maintained that none of the cases hereto-
fore deci(_led extend, in principle, to the one before us; and
the question being pressed upon our attention with an earn-
’%shlless and fulness of argument which it has not perhaps
beioE'o received, and with reference to statutes not heretofore
considered by the court, we deem the oceasion an appropriate
oue to re-examine the whole subject.

The statatory provision referred to is the 10th section of
VOL. XIII, 6
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the act of June 12th, 1858,* which declares that the 11th
section of the general pre-emption law of 1841 shall ¢“be so
amended that appeals from the decision of the district offi-
cers, in cases of contest between different settlers for the
right of pre-emption, shall hereafter be decided by the Com-
missioner of the General Land Office, whose decision shall
be final, unless appeal therefrom be taken to the Secretary
of the Interior.”

The finality here spoken of applies in terms to the de-
cision of the commissioner, and can only be supposed to
attach to that made by the secretary by some process of
reasoning, which implies the absurdity of making the de-
cision, on appeal to the secretary, less conclusive than that
made by the inferior officer. But the section under consid-
eration is only one of several enactments concerning the
relative duties, power, and authority of the executive depart-
ments over the subject of the disposition of the public lands,
and a brief reference to some of them will, we think, show
what was intended by this amendment. By the 1st section
of the act to reorganize the General Land Office, approved
July 4th, 1886,t it was enacted that the executive duties
now prescribed, or which may hereafter be prescribed, by
law, appertaining to the surveying and sale of the public
lands, . . . and the issuing of patents for all grants of land,
under the authority of the United States, shall be subject to
the supervision and control of the Commissioner of the
General Land Office, under the direction of the President of
the United States. In the case of Barnard’s Heirs v. Ashley’s
Heirs,t it was held that this authorized the commissioner to
entertain appeals from the decisions of the register and re-
ceiver in regard to pre-emption claims, and it is obvious that
the direct control of the President was contemplated when-
ever it might be invoked. Afterward, when the act of Se})-
tember 4th, 1841, was passed, which so enlarged the right
of pre-emption as to have been ever since considered- the
main source of pre-emption rights, the 11th section .pl-'OVIded
that all questions as to the right of pre-empti(ﬂirlsmg be-

* 11 Stat at Large, 326. § 51d. 107. 1 18 Howard, 45.
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tween different settlers should be settled by the register and
receiver of the district within which the land is situated,
subject to an appeal to and revision by the Secretary of the
Treasury of the United States. This provision,in the class
of cases to which it referred, superseded the funections of the
Commissioner of the Land Office, as revising officer to the
register and receiver, and, so far as the act of 1836 asso-
ciated the President with the commissioner, superseded his
supervisory functions also. It left the right of appeal from
the register and receiver to the Secretary of the Treasury
direct as the head of the department. The 10th section of
the act of 1858, so much relied upon by the plaintiffs in
error, the operative language of which we have quoted, was
clearly intended to remedy this defect or oversight, and to
restore to the commissioner his rightful control over the
matters which belonged to his bureau. In the use of the
word final we think nothing more was intended than to say
that, with the single exception of an appeal to his superior,
the Secretary of the Interior, his decision should exclude
further inquiry in that department. But we do not see, in
the language used in this connection, any intention to give
to the final decision of the Department of the Interior, to
which the control of the land system of the government had
been transferred, any more conclusive effect than what be-
longed to it without its aid.

But while we find no support to the proposition of the
counsel for plaintifts in error in the special provisions of the
statute relied on, it is not to be denied that the argument is
much stronger when founded on the general doctrine that
when the law has confided to a special tribunal the authority
to hear and determine certain matters arising in the course
Of. i_ts duties, the decision of that tribunal, within the scope
of Its authority, is conclusive upon all others. That the
action of' the land office in issuing a patent for any of the
public land, subject to sale by pre-emption or otherwise, is
eo.nclusive of the legal title, must be admitted under the
Prll{ci-p]e above stated, and in all courts, and in all forms of
Judicial proccedings, where this title must countrol, either by
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reason of the limited powers of the court, or the essential
character of the proceeding, no inquiry can be permitted
into the circumstances under which it was obtained. On
the other hand there has always existed in the courts of
equity the power in certain classes of cases to inquire into
and correct mistakes, injustice, and wrong in both judicial
and executive action, however solemn the form which the
result of that action may assume, when it invades private
rights; and by virtue of this power the final judgments of
courts of law have been annulled or modified, and patents
and other important instruments issuing from the crown, or
other executive branch of the government, have been cor-
rected or declared void, or other relief granted. No reason
is perceived why the action of the land office should consti-
tute an exception to this principle. In dealing with the
public domain under the system of laws enacted by Congress
for their management and sale, that tribunal decides upon
private rights of great value, and very often, from the nature
of its functions, this is by a proceeding essentially ex parte,
and peculiarly liable to the influence of frauds, false swear-
ing, and mistakes. These are among the most arcient and
well-established grounds of the special jurisdiction of courts
of equity just referred to, and the necessity and value of that
jurisdiction are nowhere better exemplified than in its ap-
plication to cases arising in the land office. It is very well
known that these officers do not confine themselves to de-
termining, before a patent issues, who is entitled to receive
it, but they frequently assume the right, long after a patent
has issued and the legal title passed out of the United States,
to reeall or set aside the patent, and issue one to some other
party, and if the holder of the first patent refuses to sut-
render it they issue a second. In such a case as this have
the courts no jurisdiction ? If they have not, who shall de-
cide the conflicting claims to the land? If the land officers
can do this a few weeks or a few months after the first pz'ltent
has issued, what limit is there to their power over .pnvate
rights? Such is the case of Stark v. Starrs,* in which the

* 6 Wallace, 402,




Dec. 1871.] JonxsoN v. TowsLEY. 85

Opinion of the court.

patent was issued to one party one day and to the other the
day after for the same land. They are also in the habit of
issuing patents to different parties for the same land, contain-
ing in each instrument thus issued a reservation of the rights
of the other party. IHow are those rights to be determined
except by a court of equity? Which patent shall prevail, and
what conclusiveness, or inflexible finality, can be attached to
a tribunal whose acts are in their nature so inconclusive?
So also the register and receiver, to whom the law primarily
confides these duties, often hear the application of a party
to enter land as a pre-emptor or otherwise, decide in favor
of his right, receive his money, and give him a certificate
that he is entitled to a patent. Undoubtedly this coustitutes
a vested right, and it can only be divested according to law.
In every such case, where the land office afterwards sets aside
this certificate, and grants the land thus sold to another per-
son, it is of the very essence of judicial authority to inquire
whether this has been done in violation of law, and, if it has,
to give appropriate remedy. And<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>