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made after that day. Congress, on the 12th of July, 1870,
repealed the law on which this claim is founded. It cannot
be supposed that this legislation was directed against the
ultimate payment of the promised indemnity, for the repeal-
ing act did not go into operation until the 1st of July, 1871.
For nearly a year, therefore, the appropriation was con-
tinued, and the constituted authorities of the States, were
told to hasten their action if they wished to avail themselves
of the benefits of the law. It was easy for them to see that
if by delay, or from any other cause, they suffered the ap-
propriation to expire without getting a settlement of their
claims, that additional legislation would be necessary to fur-
nish them relief, for the effect of the repealing law after the
limitation expired, was not only to take the subject out of
the control of the secretary, but to place it within the con-
trol of Congress,

: These views dispose of this case. It is proper to observe,
I conclusion, that many important questions are presented
n the pleadings, and were argued at the bar, on which we
have purposely refrained from expressing an opinion, and
W}.lich are open for consideration in any future case that may
arise, where they are applicable.

DEMURRER OVERRULED and a peremptory writ of mandamus

DEeNIED.

STOCKWELL . UNITED STATES.

L. The sccond section of the act of March 3d, 1823, amendatory of the act
regulating the entry of merchandise imported into the United States
from any adjacent Territory (8 Stat. at Large, 781), enaets: < That if
any pe.rson or persons shall receive, econceal, or buy any goods, wares, or mer-
chandise, knowing them to have been illegally imported into the United States,
and liable to seizure by virtue of any act in relation to the revenue, such person
Or persons shall, on conviction thereof, forfeit and pay a sum double the amount

or vg r i i
ilue of the goods, wares, or merchandise so received, concealed, or pur-
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c[“?"d' Hewl, 1st, that a civil action of debt will lie, at the suit of the
Qem.m'l States, to recover the forfeitures or penalties incurred under this
gection ¥

2d, that the section is remedial, and not strictly penal in its

chy er; ¢ i
i luracter ; and 8d, that the section applies to illegal importers as we!l ag
0 accessories after the illegal importation.
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2. Debt lies whenever a sum certain is due to the plaintiff, or a sum which
can readily be reduced to a certainty requiring no future valuation to
settle its amount, and it is immaterial in what manner the obligation i3
incurred, or by what it is evidenced.

3. The fourth section of the act of July 18th, 1866, entitled ‘“ An act further
to prevent smuggling, and for other purposes,” enacts: *‘That if any
person shall fraudulently or knowingly import or bring into the United States,
or assist in so doing, any goods, wares, or merchandise contrary to law, or shall
recerve, conceal, by, sell, or in any manner facilitate the transportation, con-
cealment, or sale of such goods, wares, or merchandise, after their importation,
knowing the same to have been imported contrary to law, such goods, wares,
and merchandise shall be forfeited, and he or she shall, on conviction thereof
before nny court of competent jurisdiction, be fined in any sum not exceeding
five thousand dollars nor less than fifty dollars, or be imprisoned for any time
not exceeding two years, or both, at the diseretion of such court.”” The
eighteenth section of the act declares *that nothing in the act ghall be taken
to abridge, or limit, any forfeiture, penalty, fine, liability, or remedy provided
for or existing under any law now in force, except as kerein otheriise specially
provided.” Aud the forty-third section of the act repeals several acts by
name, and also * all other acts and parts of acts conflicting with or supplied
by this act.’” Held, that the penalty of the second section of the act of
1823 is not repealcd by this act of 1866. The design of this latter act
was to punish as a crime that which before had subjected its perpetrator
to civil liability, or quasi civil liability.

4. On the trial of a civil action brought by the United States under the
second section of the above act of 1823, to recover against two membe'rs
of a firm residing at Bangor, in Maine, double the value of certain
shingles, the produce of one of the British Provinces, alleged to have
been received, concealed, and bought by the defendants, knowin'g them
to have been illegally imported, it is not error in the court to instruct
the jury that the knowledge of another member of the firm, who was
not sued, was to be deemed the knowledge of the defendants, szl that i
he knew at the time of the importation and reception of the sh]ngles at
Bangor, ‘“that they were Province shingles, liable to duty and seizure,
and illegally imported, it was not necessary for the government to p.ro\-‘\,
that the defendants sued personally had actual knowledge of these facts
which were then within the knowledge of their partner;”’ and Lh"f
“if with this knowledge on the part of the absent partner, thas ‘:1“‘
shingles were illegally imported and liable to seizure, the firm, in the
usual course of the business, received the shingles at Bang(fl‘, and ﬂ““y
were disposed of by them, and the profits of the business divxde(l‘ ammg
all the partners, the jury were authorized to find that the de.lend:lilld
received the shingles, knowing that the same were illegally importe
and liable to seizure.”

Errox to the Circnit Court for the District of Maine.

The United States brought an action of debt, in theva:ji
trict Court fo1 the Maine District, against D. R. Stockw
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and J. L. Cutter to recover (inter alia) double the value of
certain importations of shingles alleged to have been illegally
made, and received, concealed, or bought by the defendants,
with knowledge that the shingles had been illegally imported
into the United States.

The case, which depended partly upon statutes and partly
upon facts and evidence, was thus:

On the 8d of March, 1828,* Congress passed an act the 2d
section of which enacts:

“That if any person or persons shall receive, conceal, or buy
any goods, wares, or merchandise, knowing them to have been
illegally imported into the United States, and liable to scizure
by virtue of any act in relation to the revenue, such person or
persons shall, on conviction thereof, forfeit and pay a sum double
the amount or value of the goods, wares, or merchandise so re-
ceived, concealed, or purchased.”

The 5th section of the act enacted that all penalties and
forfeitures incurred by torce of it should be sued for, recov-
ered, distributed, and accounted for in the manner prescribed
by the act of Marech 24, 1799, entitled *“ An act to regulate
the collection of duties on imports and tonnage.” .That act
(by its 89th section) directs all penalties accruing by any
breach of the act, to be sued for and recovered, with costs
of suit, in the name of the United States of America, in any
court competent to try the same; and the collector, within
\'\'l?ose district a forfeiture shall have been incurred, is en-
ijllned to cause suits for the same to be commenced without

elay.

Qu the 18th of July, 1866,t Congress passed another act,
entitled “ An act further to prevent smuggling, and for other
purposes.”  The 4th section of this statute enacted :

¢ : I‘hgt if any person shall fraudulently or knowingly import or
fing into the United States, or assist in so doing, any—goods,
wares N va 1

ares, or merchandise contrary to law, or shall receive, conceal,

{ e | 5 Lot e
Uy, sell, or in any manner facilitate the transportation, conceal-

* 3 Stat. at Large, 781. T 14 Id. 179
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ment, or sale of such goods, wares, or merchandise after their
importation, knowing the same to have been imported contrary
to law, such goods, wares, and merchandise shall be forfeited,
and he or she shall, on conviction thereof before any court of
competent jurisdiction, be fined in any sum not exceeding $5000
nor less than $50, or be imprisoned for any time not exceeding
two years, or both, at the discretion of such court.”

The same section declares that present or past possession
of the goods by the defendant shall be sufficient evidence to
authorize his conviction, unless such possession be explained
to the satisfaction of the jury.

The 18th section declares:

“ That nothing in the act shall be taken to abridge, or limit,
any forfeiture, penalty, fine, liability or remedy provided for or
existing under any law now in force, except as herein otherwise
specially provided.”

And the 4384 section, that all other acts and parts of acts
conflicting with or supplied by it should be repealed.

It was with both these statutes on the statute-book that
the action was brought.

One set of counts was to recover the dufies on the importa-
tions. Another set to recover, under the 2d section of the
statute of 1823, double the value of the goods received by
the defendants. :

The admitted facts of the case and the evidence tending
to establish or disprove those disputed were thus:

The defendants, residents of Bangor, Maine, had loug
been engaged in the trading in shingles there. They were
partners with one Chalmers, under the firm of D. R. Stock-
well & Co. Chalmers was not proceeded against. In 1863,
the firm made an arrangement with one Leman Stock:\'el:,
also of Bangor, to go to Aroostook County, in Maine, Fred-
erickton and St. John, in New Brunswick, and there collectt,
buy, and forward shingles, to be cousigned to the ﬁx'Il’T f:i‘t
Bangor; under circumstances as to the division of PIOI‘
and loss between the firm and their agent, Leman Stoﬁlli_
well, which it was not here denied made them partucrs with
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him in the shingle business done under this arrangement,
but not in their general business.

No question was made in this court that the shingles, for
the double value of which the suit was brought, were sub-
ject to duties it they were of Provincial growth.

In the years 1868—4, Leman Stockwell was in Aroostook
County, in Maine, and on the St. John River, and at Fred-
erickton and St. John, engaged in the business of collecting,
buying, and forwarding shingles to Bangor, on the account
of this arrangement, consigned to D. R. Stockwell & Co.

There was evidence tending to show that the shingles, for
the importation of which these duties and penalties are
claimed, were not of the growth and produce of the State
of Maine, or of that portion of the State watered by the
river St. John or its tributaries, but were the growth and
produce of the province of New Brunswick, There was also
evidence to rebut this, and tending to show that they were
of the growth and produce of Maine, as aforesaid. There
was evidence tending to show that the defendants did, in
fact, know that the said shingles were of the growth and
produce of New Brunswick, and there was evidence tending
to show that they had no knowledge or information on the
subject. s

When these cargoes came to Bangor, in 1863 or 1864,
they were reported at the custom-house, with the manifest
and foreign clearances, and with certificates of their Ameri-
can origin, The collector required no duties on the cargoes,
and no entries to he made, nor invoices, nor bills of lading,
to be produced ; but the cargoes were aliowed to be taken
nto the shed of D. R. Stockwell & Co., and there to be
housed, sorted, and sold, in the usual manner of the trade.
t_“'e)" were treated, in fact, by all parties as not being sub-
Jc'la-t. to duties. The shingles were openly in the possession
of D. R. Stockwell & Co., sometimes lying over a season un-
sold, and no attempts were made by either of the defendants,
or by Lemm} Stockwell, or Mr. Chalmers, or by any person
::)";::(:Le‘;i‘g\'::ﬁlflﬁm, to e(?nceal the shingles, Ol‘-il-l any way

1e exercise of the power of seizing them;
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and the revenue department did not claim duties, nor
attempt to seize the shingles, and made no claim against the
defendants, or any one connected with them, of any kind,
until the commencement of this suit, which was April 2d,
1868, when the shingles had been sold for three or four
years or so.

As to the counts under the act of 18283, to recover double
the value of the shingles, the defendants presented the fol-
lowing, among other prayers for instructions:

1. That a civil action will not lie to recover the double
value, and that the United States cannot recover both the
double values and the duties under the declaration.

2. That the jury must be satisfied, as to each defendant,
that he knew that the shingles had been illegally imported,
and were liable to seizare, before he received, concealed, or
bought the same; and that such receiving, concealing, or
buying must have been with an intent to defraud the reve-
nues.

The presiding judge ruled that a civil action would lie for
the double values under the act of 1828 ; and thus instructed
the jury:

«If Lieman Stockwell, in the conduct and management of

tho shingle business so intrusted to him, and in the course OI.
the business and for the common and joint benefit of himself
and D. R. Stockwell & Co., went into New Brunswicls, and there
knewingly purchased and received on their joint account, shaved
shingles, the growth and produce of New Branswick, and .aftel‘-
waxds, he, by bimself or his agents, knowingly sent such slnngtei‘1
to nis copartners D. R. Stockwell & Co., at Bangor, f‘mudulcnt'?
documenting them as of the growth of Maine, so that thereby,
in the regular course of business, they should be and were ad-
mitted and received into the country by the def'end.ants 'aS ‘ﬂ“‘
growth of Maine, the shingles so imported were 1ll05_.::1nl)"l”f"
ported and liable to seizure; and these defendants, bem;l; t;; li
his partners, are in this action chargeable with and bound A:yv_”-_
knowledge of Leman Stockwell, if such was his knoT\vledge, V'Z[-)'
that the shingles were the growth of New Brunswick, linble .;1
duty and seizure, being illegally imported. Thi ¥

action, and not a criminal prosccution, the know

s being a ¢

ledgn of oné of
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the firm on these matters in this suit is to be deemed the knowledge
of the defendants, his copartners in the shingle business.”

“If Leman Stockwell, at the time of the importation and re
ception of the shingles at Bangor, knew that they were Prov-
ince shingles, liable to duty and scizare, &e., it was not necessary
Jor the government to prove that the defendants personally had actual
knowledge of these facts, which were then within the knowledge of
their partner, Leman Stockwell.”

“If with this knowledge, as before stated, on Leman’s part,
that tho shingles were illegally imported and liable to seizure,
D. R. Stockwell & Co., in the usual course of the business, re-
ceived the shingles at Bangor, and they were disposed of by
them, and the profits of tho business divided as stated above,
the jury are authorized to find that the defendants, being Le-
man’s partners, received the shingles, knowing the same were
illegally imported and liable to scizare.”

When the charge to the jury was completed, the defend-
ants” exceptions to the refusal of the court to give the in-
structions requested by them, and to the instructions given
to the jury as above stated, were duly reserved to them.

The verdict was for the plaintiffs on the counts for the
duties and the double values; and judgment going accord-
ingly in the District Court, and this being affirmed in the
Circuit, the defendants brought the case here on writ of
error; mo error being, however, assigned relating to the
first-mentioned counts.

Mr. R. II. Dana, for the plaintiffs in error :

LA civil action of debt will not lie in this case in the name of
the United States. W here the proceeding is by the sovereig;n
and for a penalty based on an offence, it must be by indict-
ment or by information of debt. The statute of 1823 makes
the penalty depend “on conviction thereof,” It requires
knowledge on the part of the offender. The offence and pen-
alty are not based on the illegal importation, but on the
knowingly concealing, &c., goods illegally imported. The

penalty is the double value, not of the importation, but of

the goods concealed,
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The provisions of the 6th section, that the penalties and
forfeitures ¢“shall be sued for and recovered’” in the manacr
prescribed by the act of 1799, do not necessarily give a civil
action of debt. The words “sued for,” “recovered,” will
embrace the information of debt and even an indictment for
a penalty.*

The difference which we here insist on becomes material
in this case; for the judge ruled that by reason of this being
a civil action, the defendants were bound by an artificial
presumption of knowledge from the knowledge of their
partner, which they wonld not have been in a proceeding
of a different character.

IL. The court erred in the ruling, that in a proceeding under lhe
act of 1823, the knowledge required of the defendants was concli-
sively presumed from the knowledge possessed by their agent, being
their partner in the transaction.

1. The statate is entirvely punitive. The loss the govern-
ment sustains and its civil claim are for the duties. These
they have recovered in this suit, of these defendants, and no
error is assigned to defeat that claim. The utmost loss the
government could sustain by the concealing of the goods
liable to seizure, would be the value of the goods so con-
cealed. The penalty inflicted by the statute is arbitrary and
absolute, and has no reference to indemnification. The
penalty is calculated upon the illegal act, and is double the
value of the goods received or concealed, without reference
to the duties or the value of the consignment. It is in fact
purely a punishment for the illegal act of receiving and con-
cealing smuggled goods. E 3

The statute requires the existence of four things: First,
an illegal importation by some person; second, that the
goods be subject to seizure; third, a kuowledge b& the de-
fendants of both these facts; and, fourth, a receiving, COU:
cealing, or buying of these goods by the defendm]ts.art‘c‘l
importation, and after they have become subject to sexz’mt:
The scienter is the sine qua non of the offence. 71}1{)}‘32‘?}_’?

* Act 1808, ch. 8, sect. 6, 2 Stat. at Large, 454; Walsa v. United States,
8 Woodbury & Minot, 845.
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are liable to buy smuggled goods subject to seizme. As
simply buying these goods is made a sufficient act, the vffence
depends on the scienter.

This suit is not upon a partnership liability. The defend-
auts could not have pleaded the nonjoinder of Chalmers in
abatement., Each defendant was liable for his own act, and,
although partuners, the verdict might be against one and in
favor of the other. If the ruling had been that the fact that
Leman Stockwell was agent and partner should be weighed
by the jury as a circumstance tending to show knowledge
on the part of the defendants, no error could have been
assigned.

2. The instructions do not make a proper distinction as
to the character of the acts. If an agent or partner, in the
course of his employment, wilfully does an act in violation of
law, the principal or partner is not liable, except upon evi-
dence that he anthorized or adopted it. In the absence of
proof as to actunal authorization, or in determining whether
he impliedly authorized it, the nature of the employment
and of the act must be compared and the instructions should
refer to the consideration whether the illegal act was one
Fhe doing of which may be fairly held to have been author-
1zed from the nature of the employment, &c., &e. An abso-
lute instruction, as this substantially was, that from the fact
Of an authority to buy and ship goods, an illegal act of ship-
Ping goods by a frandulent invoice or description was in law
ﬂ‘G' act of the partnership, and not open to rebuttal, would
be incorreet,

3. Such ruling would deprive the defendants of the benefit
of the presumption that no one does an act prohibited by
law. This presumption applies, of course, to the authoriz-
g of an illegal act by another. It is, doubtless, a rebut.
table presumption and cannot overweigh facts and is to be

balanced with other presnmptions; but the defendants shouid
have the benefit of it in the scales.t

* McManus ». Crickett, 1 East, 106. a

Rj‘rfonnlet.t v. Clough, 1 Barnewall & Alderson, 4A1; Sissons ». Dixon 5
sarnewall & (resswell, 758; 8. C., 8 Dowling & Ryland, 526,9; Wilsop »
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4. The instructions were erroneous in that they required
the jury to find that the defendants knew of the illegal im-
portations from the mere fact of a knowledge of their part-
ner in a foreign country, without submitting to the jury the
question whetker the defendants authorized the act of their
agent and partner, or did in fact know of it.

5. In all cases where knowledge is required hy statute,
the question of knowledge is left to the jury, with instruc-
tions as to presumptious and primd facie proof, &c., if re-
quired; but, on balancing the presumptions arising on each
side, and the facts proved, the jury must be satistied of the
knowledge. The cases of Regina v. Dean,* Graham v. Po-
cock,t and numerous others,f show that such is always the
course taken whenever a principal or partner is charged for
a penalty, or even to make good a loss, by reason of an act
of an ageunt or partner, if knowledge on his part is an n-
gredient. So in civil suits where knowledge is required.§

6. Assuming the instructions to state the law correctly,
that a principal or partnership may be liable for a tort of an
agent or copartner, done without their knowledge and au-
thority, in suits brought to recover compensation or indem-
nification for a loss suffered by a third person through tl'le
misconduct of an agent or partner—they were erroneous it
assuming that the same rule applies in the case of a sult to
recover a penalty.

7. It has been said by text-writers, in geuneral terms, Fhﬁt
a principal may be held responsible for the illegal or tortious
act of his agent, even penally and criminally. Bu't in all
cases, when the principal or partner has not authorized the

Rankin, 6 Best & Smith, 208; Peachey v. Rowland, 13 C. B. 1?
Martin, 8 Adolphus & Ellis, 512; Freeman v. Rosher, 13 Q. B. 780: E
Rowcroft, 8 KEast, 126, 133. 1
* 12 Meeson & Welsby, 39. + Law Reports, 3 Priv?’ Counc111, llev
t Cooper v Slade, 6 House of Lords Cases, 749; Regina v. .})rm -:e(';y.m
Modern, 155; Rex ». Dixon, 3 Maule & Selwyn, 115 Rexv. Manning, £ -;:v";
R. 616; Attorney-General ». Riddle, 2 Crompton & Jervis, 41?3 I At‘;‘_?l’) J
General v. Siddon, 1 Id. 220; United States v. Halberstadt, Gllplﬂ:‘;‘-'ﬁ‘)w-
3 Lewis v. Read, 13 Meeson & Welsby, 834; Castle v. Bullard, 23
ard, 172.

2; Lyons v
arle v.

345.
10
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act or adopted it with knowledge, he is held liable only to
make good the loss, or lo the extent of the consideration and benefit
received.*

1. The act of 1828 cannot be construed to apply to the illegal
importers themselves. It applies only to an offence committed
after the goods shall have been the subject of a prior offence
by which they shall have been “illegally imported,” and
have become “ liable to seizure.” There are, then, two acts:
Jirst, such an act of illegal importation as shall have made
the goods liable to seizure; second, after the liability to seiz-
ure has attached, an act of receiving, concealing, or buying
the goods, with knowledge of the illegal importation and
liability to seizure. There are numerous and sufficient laws
putishing by fine, penalty, or forfeiture, all forms of illegal
importation, The act of 1823 does not assume to provide
for the original oftender, but only for the person who, with
knowledge of that offence, shall aid in keeping the goods
out of the reach of the government. In order to cover all
the methods by which this may be done, the words ¢ receive,
conceal, or buy,” are used. These words will cover every
act of an accessory after the fact.

IV. The act of 1866 inflicts a penalty for the same offence
set forth in the act of 1828. This penalty may be less than
that of the act of 1823, as it may be a fine of only $50. It

must therefore be held to supersede and repeal the penalty
under the former act.

Mr. B. H. Bristow, Solicilor-General, and Mr. C. H. Hill,
Assistant Altorney-General, contra.

Mr. Justice STRONG delivered the opinion of the court.

'lh_e first error assigned is that a civil action of debt will
'_10t lie, at the suit of the United States, to recover the for-

g mts Leading Cases (Hure & Wallace), 320, 330; United States . Hal-
t_- ;'.:- & Gilpin, 262; Turner ». N. B. R. R., 34 California, 594 ; Hutchins
\'[p\[-u‘:;h 8 é{t.m;phreys, 415; Morley v. Gaisford, 2 H. Blackstone, 442;
MeManus v, : . G

Bt 5: N.rlc cett, 1 East, 106; Gordon v. Rolt, 4 Exchequer, 865; Shar-

st W.R R. 4 Exchequer, 580; Taylor v. Green, 8 Carrington
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feitures or penalties incurred under this act of Congress, and
that the court below erred in holding that such an action
might be maintained. It is not contended that an action of
debt will not lie to recover duties, if the defendant be the
owner or importer of the goods imported, for it is conceded
that by the act of importing an obligation to pay the duties
is incurred. The obligation springs out of the statutes
which impose duties. Nor is it doubted that when a statute
gives to a private person a right to recover a penalty for a
violation of Jaw he may maintain an action of debt, but it is
insisted that when the government proceeds for a penalty
based on an offence agaiust law, it must be by indictment or
by information. No authority has been adduced in support
of this position, and it is believed that none exists. It can-
not be that whether an action of debt is maintainable or not
depends upon the question who is the plaintiff. Debt lies
whenever a sum certain is due to the plaintiff, or a sum
which can readily be reduced to a certainty—a sum requir-
ing no future valuation to settle its amount. Itis not neces-
sarily founded upon contract. It is immaterial in wlu}t
manner the obligation was incurred, or by what it is evi-
denced, if the sum owing is capable of being definitely
ascertained. The act of 1823 fixes the amount of the lia-
bility at double the value of the goods received, concealed,
or purchased, and the only party injured by the illegal a.cts,
which subject the perpetrators to the liability, is the Un‘lt-ed
States. Tt would seem, therefore, that whether the liz}blllty
incurred is to-be regarded as a penalty, or as liguidated
damages for an injury done to the United States, it is a debt,
and as such it must be recoverable in a civil action.

But all doubts respecting the matter are set at rest by t'he
fourth section of the act, which enacted that all penalt.les
and forfeitures ineurred by force thereof shall be sued for,
recovered, distributed, and accounted for in the manner
prescribed by the act of March 2d, 1799, entitled ¢ An ﬂC’E
to regu'ate the collection of duties on imports and tonnage.
By referring to the 89th section of that
that it directs all penalties, accruing by any breac

act it will be seen
h of the
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act, to be sued for and recovered, with costs of suit, in the
name of the United States of America, in any court compe-
tent to try the same; and the collector, within whose dis-
trict a forfeiture shall have been incurred, is enjoined to
cause suits for the same to be commenced without delay.
This manifestly contemplates civil actions, as does the pro-
viso to the same section, which declares that no action or
prosecution shall be maintained in any case under the act, un-
less the same shall have been commenced within three years
after the penalty or forfeiture was incurred. Accordingly,
it has frequently been ruled that debt will lie, at the suit of
the United States, to recover the penalties and forfeitures
imposed by statutes.® It is true that the statute of 1823
imposes the forfeiture and liability to pay double the value
of the goods received, concealed, or purchased, with knowl-
edge that they had been illegally imported, ¢ on conviction
thereof.” It may be, therefore, that an indictment or in-
formation might be sustained. But the gquestion now is,
\V'hether acivil action can be brought, and, in view of the pro-
vision that all penalties and forfeitures incurred by force of
the act shall “be sued for and recovered ,’ as prescribed by
the act of 1799, we are of opinion that debt is maintainable.
The expression “sued for and recovered ” is primarily appli-
cable to civil actions, and not to those of a criminal nature.

The second assignment of error is that the jury were in-
structed tle knowledge of the defendants required by the
statute in order to render them liable, was conclusively pre-
sumed from the knowledge of their agent, their partner in
the tl‘al'lSﬂC‘ti()ll. This is hardly a fair exhibition of what the
c.ourft did 'ohm'ge. The instruction given to the jury, and all
"hat is assigned for error, was that “if Leman Stockwell, as a
member of the firm, engaged in the shingle business at the

ti Wk . :
me of the importation and reception of the shingles at
s ot o e A g

% Tres r
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Bangor, knew that they were Province shingles, liable to
duty and seizure, and illegally imported, it was not neces-
sary for the government to prove that the defendants per-
sonally had actual knowledge of these facts, which were
then within the knowledge of their partner, Leman Stock-
well.” This is all which is embraced in the assignment.
But the court added, that ¢ if with this knowledge, as before
stated on Leman’s part, that the shingles were illegally im-
ported and liable to seizure, D. R. Stockwell & Co., in the
usual course of the business, received the shingles at Bangor,
and they were disposed of by them, and the profits of the
business divided as stated above, the jury were aathorized
to find that the defendants, being Leman’s partuers, received
the shingles knowing the same were illegally imported and
liable to seizure.” Taking this together, and it must be so
taken, for the exception was general to the instructions
given, it cannot be said to justify the complaint that the
court ruled knowledge of the defendants that the shinglen
had been illegally imported was conclusively presumed from
the knowledge of Leman Stockwell, their partner. Quali-
fied by what was added to the langnage alleged to be erro-
neous, it amounts to no more than that the jury might pre-
sume such knowledge from the facts stated. _

To understand the force and merits of this instruction 1t
is necessary to notice concisely the facts of which evidence
had been given at the trial.

The defendants were lumber dealers resident in Bangor,
in the State of Maine, and partners under the firm name of
D. R. Stockwell & Co. In 1863 they made an arrangement
with Leman Stockwell, a brother of one of the partners,
that he should go to Aroostook County, in Maine, and to
Frederickton and St. John, in the Province of New B_runs—
wick, and there collect, buy, and forward shingles, consigned
to the firm at Bangor. By the arrangement he became a
partner with them in the shingle business, done in pursu-
ance of it. Ie purchased shingles and shipped then} from
St. John to Bangor, consigned to the firm. Some of these
shingles were of Provincial growth, known to Leman Stock-
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well to be such. They were of course subject to duties.
There was evidence that Leman Stockwell knew them to be
subject to duties, and liable to seizure if the duties werc not
paid, and that with that knowledge he exported them from
St. John, documented as of the growth of Maine, with the
intent that they should be, and in order that they might be,
imported as free {rom duaty. When the cargoes came to
Bangor, in 1863 or 1864, the defendants reported them at
the custom-lionse with the manifest and foreign clearances,
and with certificates, or afidavits, of their American origin.
No duties were therefore exacted, nor were entries required
to be made, or invoices, or bills of lading to be produced;
but the collector allowed the shingles to be taken to the
sheds of the defendants, where they were received, sorted,
and sold in the usual manner of the trade. An account was
kept of the business, and at the end of each year the profits
were divided between Leman Stockwell and the members
of the firm. When subsequently it was discovered, after
all the shingles had been sold, that they were not of Ameri-
can origin, but were the growth of the Province of New
Brunswick, and as such subject to duties, and consequently
that they had been illegally imported, in fraud of the revenue
laws, this action was brought, and at the trial the defendants
requested the court to charge the jury ¢ that they must be
satisfied, as to each defendant, that he knew that the shingles
l.md been illegally imported, and were liable to seizure, be-
fOl’g he received, concealed, or bought the same; and that
Slwl.l receiving, concealing, or bnying must have been with
4 Intent to defraud the revenues.” The court, however,
N_lstrueted the jury, as we have above stated. It is now in-
?Il'ifdalt-};?t in thys charging tbe jury the court fell int.o error.
o Stﬂf[’llltr:e:]lt 18 l‘(fs?ed mzunl_.y upon the assumption that
: . pon which the attion is founded is a penal
:ltltlitei;:?;%:?. sole%y jr'or the plx}xishment (?f'crimes .ngui'ns_st
P %L ‘5- # [, lls ]jOt serllously.de}ned .that i eivil
]\'Tl()\\‘lodrre‘(;(' Fh;ll.cirpd ot ‘a partnership is affected by the
ol of The i d::,el.lt ol copal.'tner, and t}.lat ﬂ.)e .kuowl-

g agent 1s in law attributed to hLis principal, as

VOL.
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well as that of the partner to all the members of the firm;
nor is it much insisted that a prineipal, or copartner, is not
liable for the tort of an agent, or copartner, done without his
knowledge or authority, in suits brought by third persons
to recover compensation, or indemnity for loss sustained in
consequence of the tort; but it is argued that the rule docs
not apply in the case of suits for a penalty. It becomes, then,
material to consider the nature and purposes of the statute
under which it is claimed the Jiability of the defendants has
arisen. Is it strictly punitive, or is it remedial ?

When foreign merchandise, subject to duties, is imported
into the country, the act of importation imposes upon the
importer the obligation to pay the legal charges. DBesides
this the goods themselves, if the duties be not paid, are sub-
ject to seizure and appropriation by the government. Ina
very important sense they become the property of the gov-
ernment. Every act, therefore, which interferes with the
right of the government to seize and appropriate the prop-
erty which has been forfeited to it, or which may hinder the
exercise of its right to seize and appropriate such property
is & wrong to property rights, and is a fit subject for indem-
nity. Now, it is against interference with the right of the
government to seize and appropriate to its own use property
illegally imported that the statute of 1823 was aimed. It
was to secure indemnity for a wrong to rights of property-
The instant that goods are illegally imported, the instant
that they pass through the custom-house without the pay-
ment of duties, the right of the government to seize aud_ ap-
propriate them becomes perfect. If any person receives
them, knowing them to have been illegally imported, %
conceals them, or buys them, his act necessarily embarrasses
if it does not defeat altogether the possibility of the govert
ment’s availing itself of its right and securing the property:
It is therefore manifest that the act of 1823 was fully as lel
medial in its character, designed as plainly to secure C”tjo
rights, as are the statutes rendering importers liable i
duties. Its plain purpose was to protect the government 1;
the unembarrassed enjoyment of its rights to all goods av
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merchandise illegally imported, and it proportioned indem-
nity for infringemeunt upon such rights to the loss which
such infringement might cause. The amount recoverable is
in proportion to the value of the goods abstracted or con-
cealed, or bought, not at all in proportion to the degree of
criminality of the act of receipt or concealment. Obviously
there may be more guilt in concealing goods illegally im-
ported, worth only one hundred dollars, than in receiving or
coucealing imported property worth ten times as much, but
the statute measures the liability not by the guilt but by the
value of the goods. It must therefore be considered as re-
medial, as providing indemnity for loss. Aud it is not the
less 50 because the liability of the wrongdoer is measured
by double the value of the goods received, concealed, or pur-
chased, instead of their single value. The act of abstracting
goods illegally imported, receiving, concealing, or buying
them, interposes difficulties in the way of a government
s'eizm-e, and impairs, therefore, the value of the government
right. Tt is, then, hardly accurate to say that the only loss
the government can sustain from concealing the goods liable
.to seizure is their single value, or to assert that the liability
lrr.lposed by the statute of double the value is arbitrary and
without reference to indemnification. Double the value may
not b'e more than complete indemnity. There are many
Cas.es n which a party injured is allowed to recover in a civil
action double or treble damages. Suits for infringement of
patents are instances, and in some States a plaintift recovers
;}2:(}’[]; lfgr:]iigslse;o& cutting timber upon his ]and.. .It will
(' be claimed that these are penal actions requiring the
“Ppho:at.mn of different rules of evidence from those that
PP§V311 u other actions for indemnity. Regarding, then, an
i T Ll Ll G
Y, 1t cannot be maintained upon

anthority or principle that the knowledee of the Ll
the goods had been ille : :
the knowledge of the pr
vers are all liabl
their vumber,

gally imported is not presumptively
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e to make indemnity for the tort of one of
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nership business, is familiar doctrine. It rests upon the
theory that the contract of partnership constitutes all its
members agents for each other, and that when a loss must
fall upon one of two innocent persons he must bear it who
has been the occasion of the loss or has enabled a third
person to cause it. In other words, the tortious act of the
agent is the act of his principals, if done in the course of his
agency, though not directly authorized. And this is em-
phatically true when the principals, as in this case, have
received and appropriated the benefit of the act. These de-
fendants received the shingles on their arrival at Bangor,
presenting at the custom-house false certificates of their
American origin. They paid no duties. They removed the
property to their own lumber sheds, sold it, and divided the
profits, retaining a portion for themselves. They have there-
fore now the proceeds of sale of property which was not
their own, but which had been forfeited to the United States,
and they have secured and they now hold these proceeds
through the tortious act of their own partuer, who planned
and effected the fraudulent importation for their benefit and
his. Can it be that they may derive a profit from his
fraud and yet repudiate his act by asserting that his knowl-
edge of the fraud does not affect them? If they can, the
revenue laws will be found utterly ineffectual to protect the
revenues of the government, and facilities to fraud will .be
abundant. If an irrespousible agent consigns to his prin-
cipal foreign merchandise, documenting it as of American
growth or production, it will always be difticult if not 1m-
possible to prove knowledge by the principal that the .agent
has perpetrated a fraud, and if that is necessary to give f’(:
the government a right of action under the act ot 1823
against the principals who claim or conceal property thus
brought into the country, the act utterly fails .tO gecure a
remedy for the mischief against which 1t was intended to
guard.

The plaintifts in error have argued th all
kuowledge is by statute made essential to liability,
an attempt is made to hold a principal or partner respo

at in all cases where
-vhenever
nsible
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for a loss occasioned by the act of his agent, or partner, the
question of his knowledge, apart from that of the agent, is
rubmitted to the jury, or, in other words, the knowledge of
the agent or partner is regarded as distinet from that ot the
principal. Numerous cases have been cited which it is sup-
posed support this position. We do not find, however, that
such is the doctrine of any of them. The case of Regina v.
Dean, one of the cases cited, was an information for penalties
under the Smuggling Prevention Act of 8 and 4 Will. IV, in
which the defendant was charged, infer alia, with knowingly
harboring goods imported and illegally unshipped without
payment of duties. At the trial it appeared that a clerk of
the defendant, with the assistance of two custom-house offi-
cers, had made false entries of the quantities of goods im-
ported, but no knowledge of the fraud was brought home to
the defendant, though it appeared that he had, or must have
flerived benefit from the fraudulent transaction. Lord Ab-
mger told the jury that as the defendant had derived benefit
from the fraud, they might infer knowledge on his part of
the fraud having been committed, and that the case, under
those circumstances, would be made out against the defend-
ant. This was very like the instruction given, of which the
plaiutiﬁé in error complain.  On a motion for a new trial,
for misinstruction, the Exchequer refused a rule. It was
conceded in the argument that when goods illegally im-
p(?rted, without payment of daties, are brought to the place
of bt.lsiness of a trader, by an agent or clerk of his, known
by l11r_n not to have paid any duty, and are found there,
tl‘lere 1s a fair inference he knew the duties had been evaded.
flhio ruling in this case was in a criminal proceeding. The
information was for a penalty, and not for the value of the
goods.  Graham v. Pocock is another case cited, There the
(lefen‘dants were sued, and one of them was held liable for
Wnshipping and landing goods liable to forfeiture. No ques-
tC]ii)Sl;:sOfciﬁ:Ziozledge was mooted. An'd il{ none 9f the other
o i g\‘vz ht}l)d it held that in civil actions for in-
the ageu,t A or dou lfe or treble value,. th'e knowledge o.f

not to be imputed to the principal. Upon this
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subject the opinion of this court has been outspoken, and it
has been in accordance with the instruction given to the
jury in the case before us.* The principle asserted in all
those cases is that whatever an agent does, or says, in refer-
ence to the business in which he is at the time employed,
and within the scope of his authority, is done, or said, by
the principal; and may be proved, as well in a criminal as
a civil case, in like manner as if the evidence applied per-
sonally to the principal.

The British statutes for the prevention of smuggling differ
from our act of 1823, They are both penal and remedial.
They impose not only a liability for treble value of goods
illegally imported, upon assisting in unlading them, or know-
ingly harboring or concealing them, but also a stipulated
penalty, in some cases leaving to the revenue commissioners
to determine whether proceedings shall be instituted for the
penalty or for treble the damages. Yet in both classes of
cases the fraudulent act of a servant is held attributable to
his master when the master has derived a benefit from the
illegal importation.t We think, therefore, the charge of
the court, of which the plaintiffs in error complain, was not
erroneous.

It is next contended that section second of the act of 1823
cannot be construed to apply to the illegal importers ‘them-
selves. As it extends only to acts done after the 1]1-eg£.tl
importation and requires knowledge of its illegality, 1t 18
argued that it aims rather at accessories after the fact. We
think, however, it embraces both. If it does not, then
greater liabilities are laid on the accessory than on the prin-
cipal. The mischief at which the act aimed was, as e have
seen, emhbarrassing the right of the government to se1z¢ the
forfeited goods. That may be done as well by importers as

erican Fur Com-

* Vide United States v. Gooding, 12 Wheaton, 468; Am e
gne, 3 Wallace,
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others. They may receive the goods or conceal them, and
the wrong to the government is precisely the same, whether
the concealment is by them or by others who were not the
importers. It certainly would be most strange if the acces-
sory to a wrongful act were held respousible therefor when
the principal goes free. As was said in Graham v. Pocock,
the question who is liable for receiving, concealing, or buy-
ing the shingles is a question to be determined irrespective
of the inquiry who is the principal and who the accessory.

Finally, it is argued that the act of 1823 (sectivu 2) was
repealed by the act of July 18th, 1866, entitled ¢ An act fur-
ther to prevent smuggling, and for other purposes,” the
4th section of which enacted “that if any person shall
fraudulently or knowingly import or bring into the United
States any goods, wares, or merchandise contrary to law, or
shall receive, conceal, buy, sell, or in any manner facilitate the
transportation or coucealment or sale of such goods, wares,
or merchandise after their importation, knowing the same
to have been imported contrary to law, such goods, wares, -
aud merchandise shall be forfeited, and he or she shall, on
conviction thereof before any court of competent jurisdic-
tiou, be fined in any sum not exceeding five thousand dollars
nor less than fifty dollars, or be imprisoned for any time
not exceeding two years, or both, at the discretion of such
court.” The 43d section of that act enacted that all other
acts and parts of acts conflicting with or supplied by it
Shou].d be repealed. It is now insisted that the act of 1823
Was 1 conflict with this act, or, if not, that it was supplied
byit. Very clearly, however, this is not maintainable. The
act of 1823 was, as we have seen, remedial in its nature.
It§ burpose was to secare full compensation for interference
th'h the rights of the United States. The act of 1866 is
strictly penal, not at all vemedial. Tt was avowedly enacted
Surther to prevent smuggling. Its design, therefore, was
not to substitute new penalties which might be less onerous
than. the liabilities which former acts had imposed, but to
Punish as a crime that which before had subjected its perpe
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trator to civil liability, or quasi civ.l liability. Ience it is
cumulative in its character rather than substitutionary. If
it has indeed ouly supplied what was enacted in 1823, then
a party who conceals goods illegally imported and forfeited
to the United States is subject to no more than a fine of five
thousand dollars, with possible imprisonment, though the
goods concealed and thereby wholly lost to the government
may be worth one huundred thousand dollars, and this,
though the declared purpose of the act was more effectually
to prevent smuggling. This cannot be. There is no incon-
sistency between a remedy for an illegal act which works a
private wrong, securing pecuniary compensation, and a
statute making the same act a criminal offence and punish-
ing it accordingly. Were there nothing more, then, in the
act of 1866 than the 4th and the 43d sections, we should
feel compelled to hold that the 2d section of the act of 1823
was not repealed by it. But the 18th section expressly en-
acted that nothing in the act shall be taken to abridge or
limit any forfeiture, penalty, fine, liability, or remedy pro-
vided for or existing under any law theu in force, except as
in the act was specially provided. Certainly the act con-
tains no special provision for the civil remedy given by the
act of 1823. It merely imposes punishment and superad(?s
criminality to that which before was a civil injury. It 1s
said the court will not construe the statutes so as to give the
executive department the option to treat two citizens who
have done the same act affecting the same cargo in sn(.zllt
manner that one statute may be applied to one, and a dif-
ferent statute to another, thus causing different conse
quences, DBut the true question is whether a x\*l'ol?gd‘)e"
may not be both civilly and eriminally responsible for‘ the
same act, and it would not be strange if Congress had‘gl\‘e“
the option to sue for double values, or to prosecute for the
crime. The British statutes against smuggling, as we have
stated, allow suits for treble value of goods illegally lmpo"_ted
and harbored, or prosecutions for penalties, at the election
of the government. Our opinion, then, 18 that the Q_J ?ec,-
tion of the act of 1823 was not repealed by the act of 1866,
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certainly not so as to affect this suit, brought to enforce lia-;
bilities incurred before the later act was passed.

JUDGMENT AFFIRMED.

Mr. Justice FIELD, dissenting.

I am compelled to dissent from the judgment of the court
in this case.

I am of opinion:

1st. That the penalty of the second section of the statute
of March 8d, 1823, is superseded and repealed by the act of
July 18th, 1866;

2d. That if the penalty be not thus repealed, the pro-
visions of the section are not applicable to importers; and,

3d. That if the penalty be in force, and the section be
applicable to importers, the court below erred in rvuling
that the knowledge by the defendants required by the sec-
tion to subject them to the penalty prescribed, could be con-
clusively presumed from the knowledge possessed by their
partner.

The second section of the statute of 1828, under which
the defendants are charged, is directed against the receiving,
the concealing, and the buying of goods illegally imported
and liable to seizure. It is not directed against anything
else. Whoever does one of these three things, knowing
that the goods have been illegally imported, and are liable
to seizure under any act relating to the revenue, is subject,
on couvietion thereof, to a penalty of double the amount or
value of the goods,*

The statute of July 18th, 1866, in its fourth section, em-
bljﬂces not merely the three things designated in the statute
of 1{3‘23, but several other things not thus designated in con-
hiection with the illegal importation of goods, or the disposal
of such goods; and it prescribes for each a different penalty
i;‘](:nﬁtils(tll};;‘:::;id!ed in the? first statute. It is directed .ugaiust

¢ Iraud mmportation of goods as well as against re-
cerving, coucealing, and buying them after they are thus

* x -
3 Stat. at Large, 781. + 14 1d. 179.
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mported. It furtherincludes what is omitted in the statute
of 1823, the selling of such goods and facilitating their
transportation, concealment, and sale. It also declares that
such goods shall be forfeited, and that every person who
does any one of the things enamerated, shall, on conviction
thereof, be subjected to a fine in a sum not exceeding five
thousand dollars, nor less than fifty dollars, or to imprison-
ment not exceeding two years, or to both, in the discretion
of the court. This is not all; the statute declares that
present or past possession of the goods by the defendant
shall be sufficient evidence to authorize his conviction, un-
less such possession be explained to the satisfaction of the
juary.

The statute of 1866, as thus appears, is much broader in
its provisions than the statute of 1828. It supplements the
first statute by including as offences acts there omitted
though equally connected as those designated with the dis-
posal of goods illegally imported, and by providing a rule
of evidence which renders it less difficult for the govern-
ment to enforce the prescribed pevalties. Had the statute
of 1866 stopped here, there would be no pretence thatit
conflicts with the statute of 1823. But it does not stop
here; it goes farther and changes the punishment for the
offences designated. By the first statute, the receiving, con-
cealing, or buying any goods by a person knowing them to
be illegally imported and liable to seizure under any revenuc
act, is punishable by a forfeiture of double the value gf such
goods. By the second statute, the receiving, concea]mg,' ot
buying goods after their importation, by a person kx.lowmg
them to have been imported contrary to law, is pxnnshab]e
by fine and imprisoument, or both, at the discretion of the
court. In both acts the same offences are designated, for
the liability to seizure attends all illegal importation, and &
knowledge of this latter fact necessarily includes the o_the{-
Both acts are penal; the first equally so as the ]as't,' for 1t
does not go for the value of the goods, or iude"mmhcatlou
to the government, but for the enforcement of a P?“al‘t}y
upon a party offending in any of the particulars mentioned.
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The very definition of a penal statute is that it is a statute
which inflicts a penalty for the violation of its provisions.
It is admitted in the opinion of the majority of the court
that the offences designated in the act might be prosecuted
by information or indictment, an admission which seems to
me to be inconsistent with the position that the act is not
penal. I have not been aware that an information or an in-
dictment could be founded on any statute which was not
penal iu its character.

Different punishments being prescribed for the same
offences by the two statutes, the latter statute must be held,
according to all the authorities, to have superseded and re-
pealed the penaity prescribed by the first statute. Such was
the unanimous decision of this court in Norris v. Crocker,
reported in 18th Howard, a case which does not differ from
this in any essential particular. That was an action of debt
to recover a penalty prescribed by the fourth section of the
act of Congress of 1793, respecting fugitives from justice
and persons escaping from the service of their masters. That
section declared that any person who should knowingly and
willingly obstruct or hinder the claimant, his agent, or at-
torney in seizing or arresting the fugitive from labor, or
should rescue him from such claimant, agent or attorney
When arrested pursuant to the authority given by the act, or
S_holul'd harbor or conceal him after notice that he was a
fugitive from labor, should for each of these offences forfeit
and pzfy the sum of five hundred dollars, to be recovered in
au action of debt.

, Pending the action brought under this section, Congress,
1850, passed an act amendatory of, and supplementary to,
the act of Febrnary, 1793, the seventh section of which em-
braced the same offences specified in the act of 1798, and
Created new offences and prescribed as a punishment for
Eizl:.isg'gﬁc;)ef ;ﬁhnee apd' imprisonment upon indictment and
offender; the fine not to exceed a thousand

tlolllars and the imprisonment not to exceed six months.
haﬁ())(l)‘r?::h&;tlil;% the claimanth or rescuing the fugitiye, or
g » the act of 1793 declared that the offender
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should “forfeit and pay” for each offence a specified sum,
and authorized its recovery by civil action. For the same
offences of obstructing the claimant, rescuing the fugitive,
or harboring him, as well as for offences of a similar charac-
ter, the act of 1850 declared that the offender should be
punished by fine and imprisonment, and that this punish-
ment should be enforced upon indictment and conviction.

The act of 1850 contained no repealing clause in terms,
yet the court held unanimously that it was repugnant to the
act of 1793, and necessarily operated as a repeal of the
penalty of that act. That case is not distinguishable in prin-
ciple from the case at bar. The act of 1793, like the act of
1823, prescribed a penalty recoverable by civil action. The
act of 1850, like the act of 1866, prescribed, for the oftences
designated, fine and imprisonment enforceable by indict-
ment.

It was urged with great force in the case of Crocker v.
Norris, on the part of the government, that the act of 1850
ouly added cumulative remedies, and was enacted to give
greater facilities to the master of the slave in securing tlu?
fugitive; that it was, as its title indicated, amendatory of
and supplementary to the original act, and was designed to
carry more effectually into execution a provision of the C.O“-
stitution, and it could not be supposed that Congress having
this object in view intended to repeal the act of 1793, R_lld
wipe out liabilities incurred under that act, and thus deprive
the master of rights of action in suits then pending; put
the court thought otherwise, Mr. Justice Catron delix.rermg
its opinion, and observing that, “as a general rule it was
not open to controversy, that where a new statute covers
the whole subject-matter of an old one, adds offences, and
prescribes different penalties for those enumemted'm.the
old law, that the former statute is repealed by implication,
as the provisions of both cannot stand together.”

The court did not seem to think that the fact that .th.e
penalty designated in the act of 1793 was enforced by a civil
action, and the penalty designated in the act of 185f0 fres
enfrreed by indictment, made any difference. In principle
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the mode of enforcement could not alter the substantial and
important fact that the penalty for the same offence was
changed, and that by the change the sovereign power which
created the original law had declared that its penalties
should no longer be enforced.

If there were no other provisions of law than the two sec-
tions mentioned of the aects of 1823 and 1866 before us, I
should not hesitate to repeat the language of this court in
Norris v. Crocker, that it is not open to controversy that the
latter act repeals the penalty prescribed by the former. But
there is another provision of law which removes, as it ap-
pears to me, all possible doubt as to the intention of Con-
gress.  The forty-third section repeals several acts by name,
and also ““all other acts and parts of acts conflicting with or
supplied by this act.”

Now, in my judgment, it does not admit of any question
that an act, like that of 1866, which declares that certain
specified offences shall be punished by fine or imprisonment,
or both, does conflict with an act like that of 1828, which
}:1‘.ovides that the same offences shall be punished by a for-
feiture of double the value of the goods in respect to which
the offences are committed. And it appears to me that I
have pointed out several particulars in which omissions of
the act of 1823 ave supplied by the act of 1866.

The eighteenth section of the act of 1866, which is sup-
p(?sed by the majority of the court to preserve the penalty
of th.e act of 1823, does, in my judgment, when read in con-
nef?tlon with other provisions, have directly an opposite
effect. That scetion declares ¢ that nothing in the act shall
ll;ii,;;]::”0:01.;\11“‘1ng’ or limit, any forf-'ei‘Fm‘e, penalty, fine,

£y, « uedy provided for or existing under any law

"OW In force, except as herein otherwise specially provided.”
alelll'ills)e?ll?f]?;isﬂl 1'ez}d i.t, that .the same.punishmentjs pre-
o7 timt'yis‘i,‘ j]'elll in foree, without abridgment or limita-
ximi,i continuelt Kind, and extent, and mode of enforcement,
Hiiyes |-emedioe ‘ex1.st, lllllf}SS for su'ch offences ot‘he.r penz.il-
o t-O s s are specially pl'ochled; and this is equiv-
ing that such punishmeuts and remedies
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shall not continue to exist when other special provisions are
made on the subject.

But if I am mistaken in this construction, and Congress
did actually intend this strange and anomalous legislation,
that for the cffences designated there should be three dis-
tinct punishments inflicted: 1st, by a forfeiture of double
the value of the goods illegally imported ; 2d, by a forfeiture
of the goods themselves; and, 8d, by fine, which may go
from fifty dollars to five thousand, or by imprisonment,
which may extend to two years, or by both; then I contend
that the act of 1828 does not apply to the defendants in this
case. They were the importers of the goods for double the
value of which they are sued; and the section applies only
to offences committed after their importation. It is directed
against the offences of receiving, concealing, or buying the
goods with knowledge of their having been illegally im-
ported and being liable to seizure. There are numerous
other acts providing punishment for all forms of illegal im-
portation. This act was only intended to reach those who,
after the original offence was committed, in some way aidedz
with knowledge of that offence, in keeping the goods out of
the reach of the government. The language used is in.ap—
propriate and inapt to describe an act of the illegal 1m-
porter. It islimited to an act done after the illegal impor—
tation. It requires knowledge of such importation, which,
as counsel observes, it would be absurd to require of the
illegal importer himself. He receives his own goods in the::
act of importation, not afterwards; he cannot buy them of
himself; and if he conceals them it is only an act in execu-
tion of the original offence. :

The langnage is appropriate to deseribe an offence, which
is i its nature accessorial after the fact, and counsel have
cited several instances of legislation, where similar 1a1.1gu"‘gc
Las always been held applicable only to accessories after the
fact. Thus in the Crimes Act of 1790% it is enacted «that it

g 2 I rom
any person shall receive or buy any goods stolen fr
sl

* 1 Stat. at Large, 116, sec. 17.
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another, “ knowing the same to be stolen,” he shall be sub-
jected to like punishment as in case of larceny. No one
has ever supposed that this langnage was applicable to the
act ot the original offender. So in the General Post Office
Act of 1825* it is enacted, in the forty-fifth section, « that if
any person shall buy, receive, or conceal ”” any article men-
tioned in a previous section, ¢ knowing the same to have
been stolen or embezzled from the mail,” he shall be fined
and imprisoned. It has never been thought that the pur-
chaser, receiver, or concealer of the stolen property, with
knowledge of the larceny, was any other than an accessory
after the fact.t

So in the act of 1825, more effectually to provide for the
panishment of certain crimes,f it is enacted that if any per-
son upon the high seas shall « buy, receive, or conceal ”” any
money, goods, bank-notes, or other effects, subjeet to larceny,
feloniously taken, or stolen from another, ¢ knowing the
same to have been taken or stolen,” he shall be deemed
gu.ilty of a misdemeanor and be punished by fine and im-
prisonment.  And the act shows, on its face, that the lan-
guage was intended only for the offence of an accessory, for
1t declares that the person offending may be prosecuted, al-
though the principal offender chargeable or charged with
the larceny shall not have been prosecuted or convicted.

In all these cases the receiver, the concealer, and the
b“)_’el‘ are accessories after the fact, and the language would
be 11}:1p11|‘0pl'i:1t6 if applied to them in any other character;
and in the present case it would be extending, in my judg-
ment, the construction of a penal statute beyond all prece-
flent to apply these terms, in the act of 1823, to the original
Importers,
thg?r; ac‘t w_hich. the illegal importer is likely to do, after

portation, is to sell the goods, but the statute of 182
:&iitz(;tf Illgglz;edthe act of selling them. an offence. Th.e
oes, however, remedy this defect, which is

e L N1

* 4 Stat. at Large, 114.

I U. 8. v. Crane, 4 McLean, 817; U. S. v. Keene, 5 Id. 509.
i 4 Stat. at Large, 116, sec. 8.
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one evidence, among others, that it was intended to supply
the deficiencies of the original act, and thus supersede it.

The declaration in the case in the counts, upoun which
double the value of the goods is charged, does not allege
that the defendants illegally imported the goods, but that
such importation was made by persons unknown, and that
the defendants, knowing of the illegal importation, received,
concealed, and bought them. Yet it appears that the entire
action of the court on the trial, and its instructions to the
jury, proceeded upon the supposition that the defendants
and the absent partner were the owners of the goods, and
that the defendants made the importation. It is expressly
stated in the bill of exceptions that no attempts were made
by either of the defendants, or any person connected with
them, to conceal the property imported, or in any way to
interfere with the exercise of the power of seizing it. The
case rests, therefore, entirely upon the alleged acts of receiv-
ing and buying.

If the penalty of the act of 18238 be not superseded and
repealed, and the words used in that act are susceptible of
the application made of them, I am still of opinion that the
judgment should be reversed, for the ruling of the court
below, that the knowledge of the illegal importation by the
defendants, required by the act, was to be conclusively pre-
sumed from the knowledge possessed by their partner. The
instruction of the court clearly went to this extent. After
stating hypothetically to the jury that if certain matters were
done by Leman Stockwell, the shingles sent by him from
New Brunswick to Bangor were illegally imported, the court
instructed them as follows: . i

« This being a c¢ivil action, and not a eriminal pl‘Ose?‘utIOl.h
the knowledg'e of one of the fir:n on these matters 1o th}S
suit, is to be deemed the knowledge of the defendants, s
copartners in the shingle business.

«If Leman Stockwell, as a member of the firm .engagefl
in the shingle business, at the time of the importations and
reception of the shingles at Bangor, kunew that they were
Province shingles, liable to duaty and seizure, and illegally
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imported, it is not necessary for the government to prove
that the defendants personally had actual knowledge of these
tacts, which were then within the knowledge of their part-
ner, Leman Stockwell.”

UHere the court tells the jury that the knowledge of one of
the firm, Leman Stockwell, is to be deemed the knowledge
of the defendants, and that it is not necessary for the gov-
ernment to prove that the detendants, personally, had actual
knowledge of the facts, which were within the knowledge
of their partner,

If this language does not amount to an instruction that
kunowledge of the illegal importation by the defendants is to
be conclusively presumed from the knowledge of their part-
ner, it is difticult to perceive what else can be made of it.

The ruling of the court in this respect goes against all
notions which I have hitherto entertained of the law on the
subject of imputed guilty knowledge, and my sense of justice
revolts against its application. I cannot reconcile to either
law 'orjustice the doctrine that a person can be charged and
punished for knowingly doing a thing of which he never
had any actual knowledge; and that in a proceeding to
enforce penalties imposed for knowingly doing a thing
("I.ill‘ged, the knowledge, which is an essential ingredient
of the f)ﬁ'ence, can be conclusively imputed to him from its
Possession by another.

The claim i question, it is to be remembered, is not
I-natle for the forfeiture of the goods; that would follow
“‘OH} the act of illegal importation, without reference to the
barties engaged. Neither is it made for the duties, for the
right to them acerues to the government upon the importa-

tion, A . D :
-The claim is not for indemnification, but for penalties
preseribed, V)

The principle upon which partners are made liable for the

aets of s 3 o
of each other is that each partner is the general agent ot

th e - Aaghs S

U;i]p(utnershp In all matters within the scope and objects

i Olepart'nenjs.lnp business. The liability and the limitations
Pou the liability are measured by the nature of the business

of the s e 3
‘¢ partnership. The acts of one partner beyond that
VOL. X111, o6
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business will not bind the firm, for his agency goes not to
that extent.

Nor will any act of a partner, done in violation of law,
bind his partners unless they originally authorized or sub-
sequently adopted it. Such authorization and adoption are
not matters to be presumed from the relationship of the
partners to each other, but are to be proved like any other
matters done outside of the scope of the partnership busi-
ness, for which liability is sought to be fastened on the firm.
It will often happen, owing to the position of the parties,
* the nature of the business, and the character of the act, that
this authorization or adoption will be inferred from very
slight additional circumstances. Thus in some cases it
might be inferred that the importation of goods by one
partner, without payment of the duaties thereon, was ap-
proved by the other partners from the management taken
by each partner in the affairs of the firm, and the knowledge
which such management must give of the payments made
and goods received. A jury might sometimes even be justi-
fied in inferring authority or approval of the other partners
from their silence. But very different evidence would be
required if, when one partner made the importation, the
other was absent from the country or was a silent partner,
taking no part in the management of the affairs of the firm.
In the present case the importation of the shingles by the
defendants might have been consistent with entire ign()l‘ath(’
that they were the product of New Brauswick, and therefore
subject to duties. It does not appear that there was any-
thing in their shape or character which would inform the
defendants of their foreign origin, or anything which W?UM
excite the suspicions, even, of the defendants on the subject.
They were brought to Bangor accompanied by the proper
documentary evidence that they were of American' origit.

Leman Stockwell, who was engaged in purchasing s.hm-
gles in Maine and New Branswick, was entitled to _ha]t the
profits of the partnership, and the illegal transaction I
have originated with him, to enlarge his share of t.he Pl'olﬁt,s’
and all knowledge that the shingles were of foreign origi
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may have been concealed by him from the defendants. Many
motives may be suggested for such concealment. His de-
sighs may have been frustrated or endangered by communi-
cating them to his partners. Be this, however, as it may,
certain it is that such knowledge by them cannot be pre-
sumed from the naked fact of their partnership with him.
Presumptions are conclusions which the law draws from a
particular state of facts, and the law does not draw from the
mere fact of partnership the conclusion that one partner ap-
proves or is cognizant of the illegal acts of the other, but,
on the contrary, the presumption of innocence, which every
one may invoke for his protection when accused, repels such
conclusion.  The doctrine of imputed knowledge, and con-
sequently of imputed guilt in such cases, finds no support in
principle or authority. The adjudged cases all speak another
language without a dissentient voice. Even the case of Re-
gina v. Dean* cited in the opinion of the majority, does not
militate against this view. That was an information for pen-
ftlties for unshipping goods without payment of duties, know-
ngly harboring them, and removing them from a place of
security. Undera practice of the custom-house the goods had
been received without payment of the duties, an entry of the
contents of the cases containing the goods having been made
m a book kept for that purpose by the officers of the cus-
toms. A clerk of the defendant had removed the leaves in
the book containing the entry and substituted other leaves
COl‘ltaining false entries of the goods. There was no direct
evidence that the defendant had been previously concerned
o t“mpel'i.“g with the book, nor was knowledge of the fraud
zio:ﬁli c}:;i(eetl_zrl hﬁ)mg ‘f{)) hin}; })ut it app_ezu‘ed that he had,
A t’hez::]'e‘ ell(?ﬁt from the h-audu]ent-transag-
e o h:zll e]nn'm's‘tac;klcels3 the court told tlne Jury that
R knOW]e(d”(, elfnle a enefit fl:()nl the fraud, tl}ey
for o i Bal,.(nbe of the fraud on }118 pz.u't. On motion
) 1 Alderson, one o the judges, said:

b6 T i ) ]
: ;,T th}ulx there was evidence for the jury of the defend-
‘_‘ﬁi’ﬂﬂg acquainted with this {raud.

* 12 Meeson & Welsby, 89.
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¢ He obtained possession of goods for which less than the
proper duty appeared to have been paid. If that were not
80, it was incumbent on him to show that he paid the full
amount of duty. Ile must have had books to show the price
of the goods, and the amount of duties payable in respect of
them; and those books he does not produce. Ile derives
benefit from the fraud, and therefore the jury were war-
ranted, in the absence of evidence to the contrary, in infer-
ring that he had a knowledge of it.”’

It is not perceived that this case, where the question of
knowledge was left to the jury, can give support to the rul-
ing in the case at bar, which was substantially, as T under-
stand it, that knowledge must be couclusively presumed from
the fact of copartnership.

The case of Graham v. Pocock, recently decided by the
Privy Council in England, is not without bearing upon this
case, for it decides that one partner cannot be subjected to
a penalty for an illegal entry by his partner of goods be-
longing to the partnership where he did not himself per-
sonally participate in such entry.* The report shows that
appeals were taken from judgments in two actions brought
upon an ordinance of the Colony of the Cape of Good Hope.
That ordinance provided that no goods should be unladen
from a ship in that colony until entry was made of the goods
and warrants were granted for their unloading; that the
person entering the goods should deliver to the collfzctor a
bill of entry containing, among other things, the partwulal}'ﬂ
of the quality and quantity of the goods; and that any gooes
taken or delivered from a ship, by virtue of an entry or ‘,‘M
rant not properly describing them, should be forfeited. The
fiftieth section of the ordinance further provided tlmt'evel')’
person who should assist, or be otherwise conce-rned, L thl"
unshipping, landing, or removal, or the harboring of squl
goads, should be liable to a penalty of treble the vah.Je tlxe}‘e;) :
or to a penalty of a hundred pounds, at the election of the
officers of the customs. The first action was brought for

J—

# Law Reports, 3 P. R. C. 345.
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the forfeiture of goods imported by the respondents; the
second action was brought for the penalty of treble the value
of the goods under the fiftieth section. The facts of the cases
were these: The respondents, Pocock and Matthew, were
partuers, doing business at Cape Town, in the Colony of
Good Hope. Pocock, whilst in England, shipped to his
partner at Cape Town twenty-five packages of glassware
and three carriages. In the carriages a large number of
corks were packed, which were liable to duty. When the
goods arrived at Cape Town, the respondent, Matthew,
made an entry for the landing of the glassware and car-
riages, in which no mention was made of the corks. For
this defect in the entry the whole shipment was seized.
The Supreme Court of the colony decreed a forfeiture of
the carriages, but gave judgment for the respondents in the
action for the penalty. On appeal to the Privy Council it
was contended, in the second case, that the respoundent,
Matthew, who made the entry, was lable to the penalty of
treble the value of the goods, and that Pocock, who was in
England at the time, was answerable for his partner’s acts;
but the court held that Matthew was liable for the penalty,
and that Pocock, his partner, was not liable. Lord Cairnes,
\vl'xo delivered the opinion of the court, did not seem to
tblrlk that the liability of Pocock was a matter to be con-
sidered, he not having participated in the actual entry. «T
may put out of the case,” he said, “the first respondent,
Pocock, for it was admitted that there was no case of per-
sonz}l.cu]pability against him.” Personal, not imputed, cul-
pability was here considered essential to a recovery by the
crown,

It will be found on examination of the authorities that in
all cases where g principal or partner has been held liable,
(penally OF.Ct'iminally, for the act of his agent or partner, the
::Sig'tisdorlil‘nal]y au?hor.ized or assented to, or subsequently
¥l Gﬁ'e:zt 5 1? ?ugstxon m such cases has always been as to

i certain aets or employment as evidence of au-

t} ‘| . 3 3
; ‘orization, assent, or adoption, and it has always been held
d matter for the jury,
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The cases of Rex v. Almon* and Atlorney-General v. Sid.
don,t usually cited against this position, are consistent with
it. In the first case, a bookseller was proceeded against for
a libel sold in his bookstore by his servant in the course of
his employment, and Lord Mansfield held that the relation
of the defendant to the act of sale was primd facie evidence
to establish his liability, but that he might avoid it by show-
ing that “he was not privy vnor assenting to it nor encour-
aging it.”” Ilere such was the nature of the employment as
to imply primd facie anthorization of the sale and consequent
publication of the libel by the master.

In the second case, a trader was held liable to a penalty
for the illegal act of his servant done in conducting his busi-
ness with a view to protect smuggled goods, although absent
at the time. The case was an information for penalties, the
second count of which charged that the defendant had har-
bored and concealed property upon which duties had not
been paid. The court placed great reliance upon the fact
that the possession of the property without explanation was
primd facie evidence to warrant conviction, and that the
special circumstances detailed in connection with the trans-
action and the employment of the servant presented a primd
facie case of authorization by the master.

There are numerous cases where a principal or partner
will be held liable for the fraud of an agent or partner
although entirely ignorant of the fraud, as where goods are
obtained by false and fraudulent representation; but the
Jiability in such cases proceeds upon the ground tl.mt the
title to the property in fact never passed to principal or
partuership.i

So a principal or partner will sometimes be held liablf% foll‘
the fraud of the agent or partner, which was not aut1101'1?<?lly
where the fruits of the fraud are retained; but the liability
in these cases proceeds upon the ground that one cannot

AR RS i R

* 5 Burrow, 2686. # 1 Crompton & Jervis, ,220i &
t Kilby v. Wilson, 1 Ryan & Moody, 178; Irving v. Motly, 7 B;;’f ™
543 ; Root ». French, 13 Wendell, 570; Cary v. Hotailing, 1 Hill, i
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claim immunity by reason of the fraud, and, at the same
time, enjoy the benefits of the transaction. These cases
properly fall under the head of implied adoption of the act
of the agent or partner.*

So, sometimes, a principal or partner will be held liable
where an agent or partuer is allowed to exhibit an apparent
authority which he does not possess, and, in consequence,
frandulently obtains the property or services of third parties;
but the liability in such cases proceeds upon the principle
that where one of two innocent parties must sufter, the party
who, by his acts, clothes the agent with the apparent au-
thority, and thus enables him to commit the frand, ought to
sufter.t

I all these cases the principals or partners are held liable
ouly to make good the loss occasioned by the fraudulent act
of the agent or partner. The rule which governs these cases
has no application to an action for penalties, which goes not,
as already stated, for compensation or indemnification, but
for punishment. Where penalties which are punitive, and
not mere liquidated damages, are concerned, there must, in
all cases, be personal culpability arising from original au-
thorization of the fraudulent act, or assent to it, or its sub-
sequent adoption with knowledge, This principle is of the
lngh.est importance, and its conservation is essential to a just
administration of the law. As this principle was disregarded
o the trial of this case in the court below, I think the judg-
ment should, on that account, as well as for the other rea-

sous stated, be reversed and the cause remanded for a new
trial,

Mr. Justice MILLER concurred in the foregoing opinion
i the ground that the statute of 1823 was repealed by that
ol 1866, and on the point that the act of 1828, when in

—_—

13: iligémett v. Judson, 21 New York, 288; Veazie v. Williams, 8 Howard,
T Locke o. Stearns, 1 Met

i Agncy, calf, 560 ; Story on Partnership, sec. 108 ; Story

443; Hern v. Nichols, 1 Salkeld, 289.




568 TweNty Per Cent. Casgs. [Sup. Ct.

Statement of the cases.

force, was not applicable to fraudulent importers. e
stated that he expressed no opinion as to the instructions
imputing knowledge of the guilty partner to the others.

Mr. Justice BRADLEY councurred generally; dissenting
from the opinion of the court, on all the points taken in it.

Twenty PER CeENT. CASES.

Under the joint resolution of February 28th, 1867, increasing by 20 per cent.
the pay of employés in the Department of the Interior, &o., and in
the office of the Capitol and Treasury Extension and Commissioner of
Public Buildings, neither a commission nor a warrant of appointment
is necessary to entitle an employé to the benefit of the provision under
consideration, provided he was actually and properly employed in the
office of the Capitol or Treasury Extension, or in the office of the Com-
missioner of Public Buildings, if it appears that he is one of the persons
or class of persons described in the joint resolution. Persons so em-
ployed are properly in the service if they were employed by the head
of the department, or of the bureau, or any division of the department
charged with that duty and authorized to make such contracts n{ld fix
the compensation of the person employed, even though the particular
employment may not be designated in any appropriation act.

APPEAL from the Court of Claims; the case being this: ;
A joint resolution of Congress of February 28th, 1867,
provided :

«That there sha'l be allowed and paid to the following de-
seribed persons [whose salaries do not exceed $3500] now em-
ployed in the civil service of the United States, at Washington,
as follows : To civil officers and temporary and all other f‘lerkr:
messengers, and watchmen, including enlisted men detailed as
such, to be computed upon the gross amount of the oompensa-
tion received by them, and employés male ,and female, 10 the
Lxccutive Mansion, and in any of the following-named depart-

alZhd oo rcasur,
ments, or any burcau or division thercof, to wit: State, Treasury,
e

* 14 Stat. at Large, 569.
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