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in that case confers the legal title, and admits of no aver-
ment to the contrary, the patentec may be subjected in
equity to any just claim of a third party, even to the extent
of holding the title for his sole use. The grounds of equit-
able jurisdiction in such cases are stated in the opinion of
this court in the recent case of Johnson v. Towsley.*

The action of ejectment in this case cannot be maintained.
The judgment of the Circuit Court is

AFFIRMED.

Cuew v. BRUMAGEN.

1 The assignee of a bond and mortgage who by the terms of the assignment
holds it as collateral security for the payment of another debt, may
under the 111th and 118th sections of the New York Code of Procedure
sue, without making his assignor a party to the suit.

2. And if on such a suit, the debtor seek to recoup a certain amount from
the mortgage debt, and judgment goes accordingly for less than the
amount of the same, the original assignor cannot bring suit for any
balance. He is concluded by the former proceeding.

Error to the Supreme Court of New Jersey; the case
being thus:

The Code of Procedure of the State of New York enacts
by its 111th section that :

¢ Every action must be prosecuted in the name of the reul
party in interest, except as otherwise provided in section 113.”

The exception of this 118th section is that:

“An executor or administrator, a trustee of an express trust, or
A person expressly authorized by statute, may sue without join-

Ing \;iEh him the person for whose benefit the action is prosc-
cuted.’

And by the same scetion :

“A trustee of an express trust within the meaning of this
pe e Sve kO D 4] s

* Supra, p. 72.
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section, shall be construed to include a person with whom or in
whose name a contract is made for the benefit of another.”

Other sections of the code make provisions which may be
referred to. Thus, the 117th enacts that:

«All persons having an interest in the subject-matter of the
controversy, may be joined as plaintiffs.”

The 118th that :

““ Any person may be a defendant who has or claims an in-
terest in the controversy adverse to the plaintiff, or who is a
necessary party to a complete determination or settlement of
the question involved therein.”

The 119th enacts that:

« Of the parties to the action, those who are united in interest
must join as plaintiffs or defendants, but if the consent of any
one who should have joined as plaintiff cannot be obtained, he
may be made a defendant.”

This Code of Procedure being the law of New York, a
certain Walker sold to one Chew a farm in New Jer‘sey,
taking Chew’s boud for $3500, and a mortgage on the farm
sold.

Soon after the bond was given Walker, the obligee, as-
signed the bond and mortgage to one Wood, as collateral
security for the payment of $1700, and afterwards by another
instrument of writing declared that the assignee held Ehem
as collateral security for the payment of $200 more. Wood,
having thus become the assignee, brought suit on the bontvi
in the Supreme Court of New York 1n 1853, against Chg\\:
the obligor, and joined Walker as a defendant, he having
refused to join as plaintiff; but process was not 'sel'ved UPf";
Walker, nor did he appear. After his death, \VhIC}] occurl Ot
before the trial, on affidavit of his administratrx that he
had died, the court ordered that the action sl.muld be_ (0'111
tinued against her as administratrix, but it did not xlly.‘i"(;r
that the order was ever served upon her. C'hew, hO"W e:)t] :
pleaded fraud in the sale of the farm, and clauneq to 1;?:1;-'1}
the damages he had sustained in consequence of the frauth
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and the case went to trial upon the issue tendered by this
plea. On the trial, the jury found for Wood the sum of
$2091, for which judgment was given, and which Chew im-
mediately paid.

Pending the suit, however, Wood assigned the bond and
mortgage to one Braisted, and, two days after the judgment
which had been recovered was paid, Braisted and Walker’s
administratrix joined in assigning them to a certain Bruma-
gen. A bill was then filed in chauncery in New Jersey, at
the suit of Brumagen, seeking to foreclose the mortgage,
and Chew’s administratrix set up in defence the suit in the
Supreme Court of New York, the judgment therein and the
payment of the judgment; asserting that the debt which
the mortgage was given to secure was thereby satisfied, and
consequently that the mortgage, which was only a security
for the debt, had also been satisfied. But it was decided by
the chancellor that the judgment in the Supreme Court of
New York was no defence to the bill, beyond the amount
actually recovered by Wood aud paid to him; that inasmuch
as neither Walker nor his administratrix were served with
process in that suit, or appeared therein, the aésignee was
vot concluded by the judgment, and the ruling of the chan-
cellor was affirmed in the Court of Errors and Appeals.
From that decree the case was brought here.

Mr. J. H. Reynolds, Jor the plaintiff’ in error :
The courts below held that the judgment in New York,

he:t\veen Wood and Chew, was inconclusive, because neither
Walker nor his legal representative was in fact a party, and
b;ecauge under the law of New York, in order to conclude the
rights of Walker or his estate by the judgment, he or his
Tepresentative should have been brought in as a party. This
;‘[;atsh‘z"lc'(:)l'(je ;Fhe expression ““real party in interest,” as use‘zd
i » had long been well known and understood in
:i]?l”i}”f:‘)llll(;fsi both in En.gland and America, and it meant

ed the party in whom the entire title, whether

Jegal or equj

> 0 0 et 3

S orequitable, was vested, as contradistingunished from a
tomiual party,
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Assuming then, that the judgment in Wood v. Chew, was
conclusive and binding upou the personal representative of
Walker, and his assigns, it merged the entire bond and the
mortgage as collateral to it in the judgment, and the pay-
ment of the judgment has extinguished the debt. The suit
was to recover the entire sum, principal and interest.

Chew, the defendant, set up a defence which as he as-
serted authorized him to recoup damages by reason of the
fraud in the inception of the bond to its entire amount.
Upon these issues the case was tried.

By the judgment he was permitted to recoup to an amount
less than the whole, and the plaintiff took judgment for the
remainder.

Mr. E. T. Green, contra :

The whole effect of the judgment in New York on the
bond secured by the mortgage, was simply the reduction,
pro tanto, of the amount dae upon the bond, and Chew’s
estate has the right to look to the security for the balance.

It is a settled principle that to make a judgment binding
and effective, the court must have jurisdiction over both the
cause and all the necessary parties thereto, over the parties
and things to be affected.*

Who were, then, the necessary parties to this suit in New
York upon the bond, so that a judgment obtained there
should be binding and conclusive? Wood was interested
in the bond to the extent of $1900, it having been assigned
to him as collateral security for that amount. Walker was
interested in the same bond to the extent of $1600, that
being the amount due to him after the satisfaction of the
debt for which it was held by Wood as collateral, and Chew
was interested in the bond to the extent of $3500, for t
was the amount which he had bound Limself to pay t‘?
Walker. It is apparent, therefore, that Wood, Walker, aud
Cnew were the real parties in interest.

Now, the Code of Procedure of the State of

PEL A o t
requires that all parties in interest must be before the cour

hat

New -)_?O I'k

% Moulin v. Insurance Company, 4 Zabriskie, 222.
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to perfect an adjudication. But if the person holding the
legal title is the only real party in interest under the 111th
section—which is in fact the argument of the other side—
1t was not necessary to enact that “an executor or adminis-
trator, or a trustee of an express trust,” might sue, without
Joining those beneficially interested. A “ trustee of an ex-
press trust,” without doubt, has the legal title to a chose in
action, held for his cestui que trust. If so, construing the sec-
tion as the plaintiff does, he can sue in his own name as the
real party in interest, and the 113th section becomes a nul-
lity. 8o, too, with executors; they have the legal title, but
not the beneficial interest. If they conld maintain an action
In their own name under the 111th section as the ¢ real par-
ties in interest,” why enact the 113th section? It would
have no other purpose than to confer on them a right and
power which they already possessed. To give this construc-
tion to the term “real party in interest,” must necessarily
pe violated a plain rule of statutory construction, by depriv-
g an express exception of all meaning and purpose what-
ever. In fact, the effect of this construction would be to
exclude from the operation of the 111th section those who
had the « beneficial interest,” and to include those only who
held the “legal title.” And this is absurd.

What, then, was the design contemplated by the 111th
section ? Evideutly to establish a procedure, theretofore
unkn‘own to courts of common law, and to assimilate the
bractice in courts of law with respect to parties, with that
which governed in courts of equity.
ﬂecI:r‘iervul}d‘be Sil‘allg'e, it one holding a .bond as collafzer.al
e qugen;; one- 1a.1f 1ts amount, could bm}lg suit upon it in
b absence and \Vltllouf, the knowledge of the pledgor, and

Y negligence or collusion, permit a defence to one-half the

amo 3 g .
ount to prevail, on recovering the amount necessary to
Pay his own elaim,

Mr. Justice STRONG delivered the opinion of the court.

QOIIfesgedly the judgment must have the same effect given

10 1 o " : , =
It 1n the courts ot I¥ew Jersey as it has in the State of
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New York, by the laws of that State, and either of the par-
ties to it has, under the Constitution of the United States, a
right to insist that such shall be its operation.

The question, therefore, is what was its effect in the State
of New York?

If, by the assignment to him, Wood, the assignee of the
bond and mortgage, was clothed with the legal interest
therein, and if when he sued, Walker, the assignor, was not
a necessary party to the suit, it is plain the judgment in the
suit determined finally the amount of the debt for which the
bond was given, and neither Walker nor his administratrix,
nor any subsequent assignee of either of them can maintain
that the bond was not wholly extinguished in the judgment.
They were all represented by Wood, and they can claim
only through him. On the other hand, if Walker was &
necessary party to the suit, neither he nor those claiming
under him by subsequent right can be concluded by the
judgment,

By the 111th section of the Code of Procedure in New
York, it was enacted that “every action must be prosecut.ed
in the name of the real party in interest, except as otherwise
provided in section 113.” The 113th section cnacted thus:
“ An executor or administrator, a trustee of an pxpl'ess.trust,
or a person expressly authorized by statute, may sue Wl'tI]Ol-lt
joining with him the person for whose benefit the action 13
prosecuted. A trustee of an express trust within the mean-
ing of this section shall be construed to include a person
with whom, or in whose name a contract is made 1"0'1‘.the
benefit of another.” Doubtless the object of these provisions
was to change the common-law rule that an action must be
brought in the name of the party who has the legal 1'.1;‘-’}”7
and to substitute for it the rule in equity, but with consider-
able enlargement. This is manifest not only in the language
of the statute, but in the construction which has been given
to it by the courts of New York. 3 i

Had there been nothing more than the requu-ement.of f}le
111th section, that every action must be brought 1 rt_w
name of the real party in interest, it might be that the pre
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vise rule in equity as to parties might have been intended.
But this cannot be, in view of the other sections. Thus the
117th enacts that all persons having an interest in the sub-
ject-matter may be joined as plaintifis. The 118th enacts
that any person may be a defendant who has or claims an
interest in the controversy adverse to the plaintiffs, or who
is a necessary party to a complete determination and settle-
ment of the questions involved therein. The 119th section
enacts that those uniled in inlerest must be joined as plaintiffs
or defendants, unless the consent of one who should have
been joined as plaintiff cannot be obtained, when he may be
made a defendant. The 118th section we have already
quoted. That, as we have seen, enables a trustee of an ex-
press trust to sue in his own name without joining those
who have a beneficial interest. It makes him the repre-
sentative of the holders of mere equities. Who, then, is a
trustee of an express trust within the meaning of the statute?
It is plain that the law intended to class among such trus-
tees others than those who, in equity, are regarded as tech-
nical trustees, It expressly declares that included among
them shall be persons with whom, or in whose name, a col-
tract is made for the benefit of another.

And the judicial decisions of New York have given a lib-
eral interpretation to the desecription, ¢ trustee of an express
trust,” in accordance with the apparent intention of the leg-
Islature.  Thus, in Cummings v. Morris,* where notes had
been assigned to the plaintiff upon his agreement to give to
the assignor when the notes should be collected the amount
thereof in stock, it was held that the assigunee might sue
alone, z}nd this though the whole beneficial interest was in
t.he assignor.  In Considerant v. Brisbane,t where a promis-
:;"Z lfli(l);ts };:(1‘71‘:;3(3?1 lgi(;ze;x to the Qlaintiﬂ', a.s ex?cutive agent
o lie Wa; qltu‘O tf 1atf he might sue in his own name,
W ity L;felIl:s efa 0 a(l; express trust. ¥n .St.. John v.
Wi -ls,wanc? : ompany,t the plaintiff was the

s wo policies of insurance under an agreement

* 95
25 New York, 625. + 22 14. 389. $ 1814, 8
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that, if one of the policies was paid, he would pay to the
wife of the assignor part of the proceeds thereof, and pay
her all e recovered on the other policy. It was held that
he could sue alone. ZLewis v. Graham,* was a case where an
assignment of property had been made by a debtor in trast
for certain creditors, and the assignee was empowered to
pay them, returning the balance to the assignor; and it was
held that the assignee might bring a suit in his own name,
without joining the cestui que trusts. In Slocum v. Barryt
which was an action brought by persons appointed to receive
subscriptions for the Troy University against one who had
signed a general subscription agreement, it was ruled they
were trustees of an express trust, and it was said “no formal
or written agreement is necessary to create a trust in money
or personal estate. Any declaration, however informal,
which evinces the intention of the party with sufficient clear-
ness, will have that effect.”’} A factor, or other mercantile
agent, who contracts in his own name in behalf of his prin-
cipal, is a trustee of an express trust within the meaning of
the statute.

These, and other cases which might be cited, show how
liberally the term ¢ trustee of an express trust”’ has been
construed in order to preserve, measurably, the com nl(-)ll-}ﬂfV
rule, that he who has the legal right is the proper plaintift.

If, now, we turn to the case in hand it will be found not
easy to see why, if Wood was not the real party in interest
when he sued upon the bond, he was not at least a trusltee
of an cxpress trust. The assignment of VValkev. to i,
though expressly stated to be for a collateral security, gave
him the entire legal interest. It enabled him to emp?oy “'f
entive bond, if necessary, for the payment of the assignors
debt to him. Had the assignment been without reference

5 R g e T hat
to the purpose for which it was made, it is not doubted t ]
ant

the assignee would have been the real party in interest,
: il b
* 4 Abbott, 106. + 84 Howard’s Practice, 820. 161;

t Cummins ». Barkalow, 4 Keyes, 514; Rerd v. Harris, 7 Robertsnn_,l
+ 2 ’ “1erry. 88 Howard, 852
Burbank ». Beach, 15 Barbour, 826; Brown o. Cherry, J
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as such entitled to sue without joining the assignor, and this
though in fact made as a collateral security. The legal
effect of the transfer cannot be different because the purpose
of it was expressed. It is to be observed that Walker’s
assignment was not of part of the bond, making Wood and
Walker joint owners, as was the case in Lewando v. Dun-
ham,* where the agreement was that the assignor should
have half the judgment. Walker’s rights were not concur-
rent with those of his assignee. They were subordinate.
e had nothing to get until Wood’s claim was entirely sat-
isfied. By his assignment he substituted Wood in his place
to demand and receive payment of the bond, and agreed to
look to Wood for what remained after his notes were satis-
fied. Surely after the assignment he had no right to demand
anything from Chew. Ilow then had he any real interest
in the bond? He had an interest in what Wood might col-
lect by virtue of the bond, but that is a different thing from
an interest in the bond itself. And Wood, by taking the
assignment expressly as a collateral security, undertook to
account to his assignor for the property assigned. Ile be-
came the holder of the legal right under an express trust to
l?old ‘the beneficial interest or the money collected primarily
f(fl‘ himself, and secondarily for his assignor. If faithless to
his trust, if hie colluded with the obligor in the bond, he was
responsible to his cestui que trust.

It then, as we think, Wood by the assignment became the
trustee of an express trust, neither Walker nor his personal
i‘,(j.};:zﬁ:titgi ‘:’lﬂs :) nelcess?.ry party to the suit which was
A (mé A e bond. I‘.hey were represented b:y the

X e judgment which he recovered settled finally

agains imi i
\?f lt them, and all claiming under them as well as against

00d, the amount recoverable,
the legal effect of the
Aud the

the same

Such, in our opinion, was
; Judgment in the State of New York.
vla'mtiﬂ' in error has a constitutional right to have
eftect given to it in the State of New Jersey. The

lear A :
ned court, therefore, erred in decreeing a foreclosure of
AENER e e S

* 1 Hilton, 114.
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the mortgage. The complainant’s bill should have been dis.
missed.

DEcREE REVERSED, and the cause remitted with directions

to proceed
IN ACCORDANCE WITH THIS OPINION.

FreEncH v. EDWARDS ET AL.

1. Statutory requirements intended for the guide of officers in the conduct
of business devolved upon them and designed to secure order, system,
and dispatch in proceedings, and by a disregard of which the rights of
parties intercsted cannot be injuriously affected, are not usually regarded
as mandatory, unless accompanied by negative words importing that
the acts required shall not be done in any other manner or time than
that designated. But requircments intended for the protection of the
citizen, and to prevent a sacrifice of his property, and by a disregard
of which his rights might be and generally would be injuriously
affected, are not directory but mandatory. The power of the oﬂ'i('.er
in such cases is limited by the manner and conditions prescribed for its
exercise.

2. The provision of a statute of California, that the sheriff, in selling prop-
erty upon a judgment recovered by the State against the property for
delinquent taxes, shall only sell the smallest quantity of the property
which any purchaser will take and pay the judgment and costs, wins
intended for the protection of the taxpayer, and i3 mandatory upon the
officer and not directory merely.

3. The recitals in a deed of a sheriff as to the manner in which he executed
a judgment directing the sale of property are evidence against th}e
grantee and parties claiming under him. Accordingly a deed of this
officer reciting a sale of property under a judgment for taxes to the
highest bidder, when he was authorized by the statute only to sell the
smallest quantity of the property which any one would take and pay
the judgment and costs, was held to be void on its face.

4 A bill of exceptions dated during the term at which the
though some days after the trial, is sufficient if it show
tions were taken at tho trial.

trinl was bad,
that the excep=

Error to the Circuit Court ot the United States for the

District of California.

. 3 . . r land
This was an action for the possession of & tract of
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