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Statement of the case.

CARPENTIER . MONTGOMERY ET AL.

1. Where a Spanish or Mexican grant of lands in California does not iden-
tify the precise tract of land granted, either by deseription or by refer-
ence, the title is an imperfect one, needing the further action of the
United States government to make it perfect. Such is the case where
one side of the tract is undefined, or one of the exterior boundary lines
cannot be located. An authoritative survey is required to demonstrate
the particular tract granted.

2. A confirmation of a Spanish or Mexican grant of land in California seg-
regates the land, when surveyed, from the public domain, and invests
the confirmee with the legal title. It entitles him to a patent for tho
land as scon as the requisite survey has been made. No other title, not
clothed with equal solemnities, can be set up against the confirmee, or
his assigns, in an action of ejectment.

3. But the equitable rights of third persons, under the same title, are not
cut off. They will be sustained in a court of equity as against the con-
firmee and his assigns, who are chargeable with knowledge of the said
equities. The position of a confirmee is analogous to that of a patentee
under a pre-emption right. Equity will hold him as a trustee for those
who have cquitable rights in the land, to the extent of their interests.

4. Equitable interests must be sought, not in an action of ejectment, but-m
an cquitable proceeding, where they can be properly investigated with
a due regard to the rights of otbers which may have intervened, ?UCh 43
those of bond fide purchasers, &e., ignorant of the equities existing be-
tween the original parties.

Error to the Cireuit Court for the District of California.

Carpentier brought suit against Montgomery and FARTOC
ber of other defendants to recover certain lands in their pos
session, lying on the east side of the bay of San Francisco,
and described in the complaint. Auswers were put 1l b
the defendants, severally claiming distinct portions of the
lands.

On the trial the plaintiff deraigned title unde
of Maria Teodora Peralta, a deceased daug .
Peralta, and proved mesne conveyances from tln‘em tO.'C“]C
extent of an undivided five and a half ninths of 0"?"”"f_'
of the land in question. But whether the children of ;\Iil'lm
Teodora Peralta were entitled to any estate in th.e ]ams;
upon which the plaintiff could sustain an action ofejectnen
against the defendants, was the question.
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Luis Peralta, the father of Maria Teodora, died in August,
1851, in possession of the rancho called San Antonio (of
which the premises in question were a part), leaving four
sons and four daughters, and several grandehildren by a de
ceased daughter, the said Maria Teodora. The four sons
presented their petition for the confirmation of their claim
for the entire rancho to the board of commissioners, organ-
ized under the act of Congress of March 3d, 1851, founding
their claim upon certain documents establishing their father’s
right to the rancho, and upon an alleged devise thereof to
them. Upon this petition the rancho was confirmed to the
said sovs in divided parcels, the portion embracing the
premises in question being confirmed to Domingo and Vin-
cente Peralta Ly final decree of this court in December
Term, 1856.% No final approved survey, however, took place
under the confirmation. The defendants held under the
confirmees.

Ou the trial the plaintiff showed by documentary evidence
from the archives, that on 20th June, 1820, Luis Peralta,
who was then sergeant of the presidio near San Francisco,
and. commissioner of the pueblo of San José, presented a
}?etltion to Pablo Vincente de Sola, then Governor of Cali-
fornia, in which he stated that, “at the distance of eight
leagues from the mission of San José,ina norther]y or north-
westerly conrse along the coast, there is a creek named by
the reverend fathers of the aforesaid mission, San Leandro,
and fro.m this to a little hill adjoining the sea-beach, in the
s'ﬂme direction and along the coast, there may be four or
E\eedl?::;lfj,sf)]]o}i 017 lesi% (or about), wh?ch place and land
it Pmdl:l S ;nay e g;ranted to h1.m that he may es-
s a 14 , and place thereon all his goods and chat-

0
miﬁol‘j;';‘g'nfgssg?ln Xm 3d of August, 1820, ordered Qa'IJ-
Gt oﬁ-‘meft rguello, commandant of.the presui}m,
O i loer to put Se.rgeant Peralta “in possession

nds petitioned for, giving previous notice of it to

* United States v, Peralta, 19 Howard, 343,
NOT:s X 11Ty 31
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the reverend fathers, the missionaries of the missions bor-
dering on said land, and then place landmarks on the four points
of the compass, that it may be known at all times, the extent
of said lands which have been granted to him.”

On the 10th, Arguello appointed Lieutenant Martinez to
execute this deeree.

On the 16th, Father Duran certified, ou behalf of the mis-
sion of San José, that there was no objection, on the part
of that mission, to the grant asked for by Peralta.

On the same day Martinez certified that, having given due
notice, he “proceeded to the said place, and in presence of
the two witnesses, Nicholas Berreyesa and Juan Miranda,
the boundaries which separate his (Peralla’s) land were marked
oul to him, to wit: The deep creek called San Leandro, and,
at a distance from this (say about five leagues), there ave
two small monntains (cerritos). The first is close to the beach;
next to it follows that of San Antonio, serving as boundaries,
the rivulet which issues from the mountain ranges, and runs
along the foot of said small mountain of San Antonio, divid-
ing or separating the land; and, at the entrance of the little
guleh, there is a rock elevating itself in the form of a monu-
ment, and Jooking towards the north. On both boundaries
were fixed firm landmarks; and, inasmuch as this individual
does not prejudice any of the adjoining neighbors, and b):
virtue of the authority on me conferred, and in the name of
our Catholic Monarch, Senor Don Ferdinand VII (whom
God preserve), I put in possession of the said land the above-
named Luis Peralta.” _

This return was signed by him and the witnesses in testl-
mony of the facts.

On the 80th of August Governor Sola, reciting that Father
Chabot, of the mission of San Francisco, alleged that DOQ
Ignatio Martinez had not fulfilled his decree of the 8d of
August, and that through this tault possession. had‘ b_eex;
given to Peralta of some lands pertaining to said missiot,
ordered that these should be withdrawn from those ‘vi'nc.'n
were assigned to Peralta, and remain, as they were before,
in favor of the neophytes of said mission.
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In a paper dated Septernber 14th, 1820, Fathers Chabot
and Ordaz, on behalf of the mission, certified that inasmuch
as the mission had had possession since the month of No-
vember of the previous year, granted by the superior gov-
ernment for agricultural purposes and the feeding of sheep,
as far as a rivalet at the distance from the house of the
rancho some three and a half to four leagues in the direc-
tion of San Josd, there was “no objection to set the bounda-
ries of Sergeant Luis Peralta from that place up to the creek
called San Leandro.”

On the 16th of September, 1820, Licutenant Martinez re-
ported that, in the presence of the same witnesses, he had
executed the order of the governor of the 30th Aungust, “by
appointing to him (Peralta) anew the boundaries at about
one and a half league from the hill of San Antonio towards
that part of San Leandro serving as the dividing-line, a rivu-
let (the Temescal) issuing from the mountain or hill-range,
which runs down to the beach, where there is a willow
grove, fixing in said place the four landmarks, which shall be
valid, and not those that were designated before on the little
mountain of San Antonio.”

On the 18th Oectober, 1822, Governor Sola certified that
“this day was 1ssued, in favor of Sergeant Luis Peralta, by
the governor of this province, the certifying document for
the lund which has been granted lo him, as appears in this folio,
by the writ of possession, which the lieutenant of his company,
D'on Ignacio Martinez, gave him agreeably to an order issued
him by the government.”

’The certifying document recited the original petition of
16"@“1, the reclamation of the fathers of the mission, the
appointment of Martinez to give possession, the performance
;’t that order, “by designating the bouundaries, about one
¢ague and a half from the small hill of San Antonio, towards
g{:egm‘: of the San Lean.dro (?1'eel< serving as a div.iding-
heiwh,tg ]j::a!l’ brook which falls from the mountains or
h!‘aie eqtabrll_u?g towards‘the beach, “Where ends a xxlllow
COxlcll;d;d ; VISl]IITg on smd. land the four lanfimarkf;’ and

¥ saying that this document was given “in order




/

484 CARPENTIER v. MONTGOMERY. [Sup. Ct.

Statement of the case.

that, in all time to come, it may be attested that this conces-
sion to said Sergeant Luis Peralta was made in remuneration
of forty years of service in the military career.”

On the 14th of October, 1820, Sergeant Peralta addressed
a letter to his captain, Arguello, complaining of having been
dispossessed of the land which had been assigned to him.
In that letter he insisted that he had a right to the land,
and declared that he yielded up the possession only because
he was compelled to do so. He replied also to the allega-
tions of the fathers, that he did not need so much land, by
saying that “five leagues does not seem to me much, in o
narrow tract, as you kunow it is, from the beach to the moun-
tain range,” &c. On 23d June, 1821, Captain Arguello
transmitted the memorial of Peralta to the governor, gave
the history of Peralta’s application, insisted upon his right
to the land, and stated his claim upon the government for
long and meritorious services as a soldier.

On the 15th of May, 1823, Peralta petitioned the governor
directly, praying that ¢ the land may be returned” to him,
showing that the reverend father of the mission had prac-
ticed a fraud to induce the governor to dispossess him, by
which he says, “T was deprived of the best land which had
been granted to me.’ Tle again refuted the charge that the
tract was too large, by saying, ‘“though it appears to be
large, it is not so, for two reasons—I1st, because it is situated
on the coast, and the shore between the beach and the top of the
mountains (La Sierra) is too narrow ; 2d, because in the space
lying from San Leandro to the said cerrito redondo th'ere 13
a great part of it forming high lands, ravines, and 1.n1€t8,
which are not suitable for the purpose,” &c. Upon this pe-
tition, on the 30th November, 1823, the following order of
decision was made:

Seiior Don

er having
returned

“Let the land which by order of my predecessor,
Pablo Vincente Sola, was taken from this claimant, aft
oeen granted him and possession given, for that reason be o
to him. He shall apply with this decree to the judge the? s
missioned (Lieutenant Martinez) for the said possession, tha
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may comply with it. When this be done, he shall annex all the
proceedings to the expediente already formed.
“ ARGUELLO.”

Oun the 24th December, 1824, Martinez, who was the per-
son formerly commissioned as the judge to deliver the pos-
session, certified that “in compliance with the foregoing
superior decree of the superior chief of the province, Captain
Don Luis Antonio Arguello, the land which by order of
Colonel Don Pablo Vincente de Sola had been taken from
Sergeant Luis Peralta, has hereby been returned to him,
and he has newly been put in possession of the place called
Cerrito de San Autonio and the rivulet which crosses the
place to the coast where is a rock looking to the north ; said
Peralta has received lawful possession in presence of the
same witnesses who assisted when the first possession was
gwen to him.”

On the 7th of October, 1827, Governor Echandia issued
an order requiring every individual in possession of a rancho
o make a statement describing the boundaries thereof, an-
nexing thereto the title of his possession and the foundation
he may have for such possession.

In pursuance thereof Peralta returned ¢a description
showing the extent of the lands granted me and of which I
was placed in possession since the year 1820, to wit: Along
the coast of the mission of San José, in a northwesterly
course, there is a deep creek called San Leandro, forming
the dividing boundary of said mission of San José, thence to
11;022?11(1; 1'01}'11(1 mounliain called Szlfl Antonio, the‘dividing
: lary with my neighbor, Francisco Castro, which space
1s a‘httle over four leagues long, and as it is the narrowest
P‘”‘HOD of the coast, it at most contains half a league in
oreadth, from the mountain to the sea.”

In?: tal;;{lli:ih toof git‘)rru'ar > 11\/[8.44, Ignacio Peralta, a son O_f
R Ui tit]ee“t]otl' 1;helt;)ren'a, oun behalf of his
Wislaid, and describj ’:ﬂa “l]g R be'en
Situated S peiR o ng the .and as the Ran,cho San Antonio,

1¢ mission of San José and San Pable
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Point, which was granted to his father by Sefior Don Pablo
Vincente de Sola, and of which he was put in possession by
Lieutenant Don Ignacio Martinez by superior order, any
other authority being at that time unknown. The new
grant to be * to the extent expressed by the document of
Governor Sola as plat of survey (design) that accompauics
it, including the range of hill up to its summit, and thence
to the sea.”

The governor referred this petition to Jimeno, then Secre-
tary of State, who reported that the land shown by the plat
presented had been granted twenty-two years previously, and had
been occupied by the grantee since 1819, and that there was no
objection whatever to the grant of a new title. The gov-
ernor ordered the title to issue on the 13th of February.
An instrament was accordingly drawn, which was found in
the archives, declaring that Luis Peralta was ¢ the owner n
fee of said land, which is bounded as follows, namely: On
the southeast by the creek of San Leandro, on the northwest
by the creek of Los Cerritos de San Antonio (the small hi_lls
of San Antonio), on the southwest by the sea, and on the
northeast by the tops of the hill range,” and directing that
this expediente be submitted to the Departmental Assembly.
But this paper was not signed by the governor.

The plaintiff gave also parol testimony tending to prove
the following facts:

That by the grant of Sola, and the other documents con-
nected with and preceding that grant, and which had b('.f’“
given in evidence, the natural objects described in the orig-
inal concession, and in the possession given by Martinez,
could be ascertained upon the land, and that the objects
called for in the second, and reduced or limited possessmll
ordered and given on the representation of the fathers ot
the mission of San Francisco, and which was intended to ll’@:
covered by, and included in, the final grant of Sola, coult
also be ascertained on the ground.

That the original possession given by M
bounded by the San Leandro Creek on the south, southe

artinez was
ast,
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and east, and the crest of the hills to the gap easterly of the
monumental rock looking to the north, mentioued in the
act or certificate of possession of Martinez; on the north
and northwesterly by the creek of the cerrito of San Anto-
uio, and on the west by the bay of San Francisco.

That the boundaries of the restricted possession were the
San Leandro Creek on the south, southeast, and east, the
Temescal Creek on the north and northwest, and the bay
of San Francisco on the west, and that the possession was
reduced to the line of the Temescal Creek.

That the sources of the San Leandro Creek and Temescal
Creek spring near each other, with merely a narrow divid-
ing ridge between them, not more than a quarter of a mile
from the source of the one to the other, and that they both
empty into the bay of San Francisco.

He also introduced the evidence of witnesses tending to
prove the delivery of possession of the rancho of S8an Anto-
nio to Luis Peralta, by Lieutenant Martinez, in 1820, and
ﬂlat Possession was formally given, and the boundaries des-
ignated by Martinez, in accordance with the description
thereof, first herein above set forth.

The plaintiff having rested his case the defendants moved
the' court to strike out all the evidence introduced by the
plaintitf, on the ground that the same did not establish nor
ten:l to establish a right in the plaintiff to a verdict.

; The court having heard counsel thereon denied the mo-
;1:(111,&(:11163.110.grom.ld that the same was irl.'egular in practice,
i asion of the rule against nonsaits; but stated that,
:utlféie;:ifu;]tt?v‘ovoll:lld‘ sul‘)mit thei'r case without eviden.ce
i defeu,dxmts 1;0 }ll.stluct the :]lll:y.tO render a verdict

' tendants, to which the plaintiff’ excepted.

llle.delendunts thereupon declined to offer any evidence
on their part, and the evidence was closed.
ill;?rllll(itziletcl?eul::-h-ety[eug):[n7 at tl'le request of the defendan-ts,
e ent'\tlim;] hi)m Jta he ‘}él.mlltlﬁ had f%{.lled to es'tabhsh
e (re?lerql Y 'O, a verdiet, and that it was tllez_r duty

g al verdict for the defendants, to which de-

“slon and instruction the plaintiff excepted. The Fay
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thereupon rendered their verdict for the defendaunts; and
judgment having been entered thereon, the plaintiff brought
the case here on error.

Messrs. M. Blair and F. A. Dick, for the plaintiff in error,
insisted that Luis Peralta’s title was a perfect title under the
Spanish and Mexican laws, and was protected by the treaty
of Guadalupe Hidalgo, and that the confirmation of it, on
the application of the sons, could not add to its strength,
and could not take away the right of the daughters as co-
heirs of their father; and, whether so or not, that the con-
firmation of the title enured to the benefit of those really
entitled under the original grant, their heirs and assigns;
and that as no devise from Luis to his sons was exhibited on
the trial of this cause, that the plaintiff was entitled to re-
cover under the hereditary right of Maria Teodora’s children.

Mr. S. O. Houghton, contra, for the defendants, denied that
the title of Luis Peralta was a perfect title; and contended
that even if it was, the claim of the daughters could not
avail in an action of ejectment against the award of the com-
missioners in favor of the sons of Luis, which gave them the
legal title.

Mr. Justice BRADLEY delivered the opinion of the court.

To show that Luis Peralta’s title was a perfect one th‘e
plaintiff’ produced in evidence the documents on whif?h it
was founded. They are set out in the bill of exceptions?
and are the same that were before this court in the case of
United States v. Peralta,* when the claim was confirmed. In
that case the court intimated an opinion that the title was
pertect for at least a part of the rancho (embracing a part
of the premises now in question), but the point was not ma:
terial in the case, because the claimants were equally entitled
to a confirmation, whether their father’s title was perfect or

imperfect, legal or equitable; so that the intimation waid
-—’—/—'—_’—_

¥ 19 Howard, 343.
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nothing but an obiter dictum of the judge who delivered the
opinion, The title, in some of its aspects, again came be-
fore the Supreme Court of California, in 1864, in the case of
Minturn v. Brower,* but, as both parties in that case deemed
it their interest to concede the title to be a perfect one, the
observations of the court on the subject cannot be regarded
as precluding further examination. Such examination, ex-
haustive in its character, was given in 1870 by the same
court on this identical title, and on the very poiunt in ques-
tion, in the case of Banks v. Moreno;+ and the court, with
all the documents before it which have been proven in this
case, decided that the title was imperfect. It this were a
case depending merely on the local Jand laws of California,
we should be bound by that decision. But as the appellant,
in case the title is adjudged a perfect one, invokes the guar-
anty stipulatiouns of the treaty of Guadaloupe Hidalgo in his
favor, independent of any action of the commissioners, the
question ceases to be a mere local one, and devolves upon
this court the duty of deciding it on its merits. An exami-
nation, however, of the reasoning of the Supreme Court of
California, in the case last cited, satisfies us of its soundness.
The point of the decision is, that the rancho of San Antonio
never had any clearly defined boundary on the east. In this
We concur with that court. The new claim now made to
extend that boundary beyond the crest of the mountain, and
t? take in the eastern slope on the pretence that the Leandro
(.:reek 1s the boundary to its ultimate souree, is 1tself conclu-
Sive to show the uncertainty with which it has always been
vested.

Luis Peralta’s occupation of the rancho goes back to 1820.
I‘ll that year he presented to Governor De Sola his petition
i‘}“:i glll'ftlnlt, describing the tract as foll9ws : “ At the distance
it 5{1 nof&g;gestﬁjnn the mission of San Jose, m. a north-
R ?S erly course, alon‘g the c:oast, .therc? is a creek

J the revercnd fathers of the aforesaid mission, San

Leandro, and from this to a little hill adjoining the seac
RN ek,

* 24 Culifornia, 644.

+ 39 Id. 233.
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beach, in the same direction and along the coast—there may
be four or five leagues more or less, or about—which place
and land he asks and solicits may be grauted to him that he
may establish a rancho.” Here, certainly, is nothing defi-
nite. Supposing the creek, San Leandro, as the point of
beginning, and the little hill four or five leagues beyond, as
fixed and ascertained points; aund suppose the shore of the
bay on the west to be meant for the boundary ou that side;
there is no hint of a boundary on the east. Nor is the quan-
tity specified. IIad that been done, perhaps it might have
enabled a surveyor to fix a boundary by relation. This 1s
the first and original document on which the title is based—
the foundation of all the rest.

Upon this petition, the governor, by an order of August
8d, 1820, directs Captain Arguello to appoint an officer to
put Sergeant Luis Peralta in possession of the lands peti-
tioned for, and to “place ‘landmarks on the four points of
the compass, that it may be known at all times the extent
of said lands which have been granted to him.” Lieutenant
Martinez being detailed for this service, on the 16th of A_u*
gust, 1820, reports his action as follows: «The boundaries
which separate his land were marked to him, to wit: The deep
creek called San Leandro, and at a distance from this (93}7
about five leagues), there are two small mountains (cm‘z,(_Oo").
The first is close to the beach; next to it follows that of Sau
Antonio, serving as boundaries, the rivulet which i‘ssnés
from the mountain ranges, and runs along the foot of said
small mountain of San Antonio, dividing or separating the
land; aud at the entrance of the little gulch there is a 1‘9(‘k
elevating itself in the form of a monument, and ]ook.mg
towards the north. On both boundaries were fixed fim
Jandmarks. . . I put in possession of the said land the above

- Q # X~

named Luis Peralta.”” Here we have, again, the two ltk
14 ) ; sandro
tremities of the tract along the bay, the creek Sau Lemcﬂ )
at the

at one end, and the rivulet that runs by the cerritos,
other, and nothing more.
Next we have a complaint of the fathers of the
| cisco mission, that Peralta has been put in poss

San Fran-

ession of @
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portion of their land at the north end of the tract; the result
of which is that Peralta is limited, on the north, to the Te-
mescal Creek, or Willow Grove Creek, about a league and
a half south of the cerritos. This occurred in September,
1820.

On the 18th of October an entry was made in the public
records to the effect, that ““this day was issued in favor of
Sergeant Luis Peralta, by the governor of this province, the
certifying document for the land which has been granted to
him, as appears in this folio by the writ of possession, which
the lieutenant of his company, Don Ignacio Martinez, gave
him agreeably to an order issued by the government.” We
also have the certifying document itself of the same date,
which adds nothing to the definiteness of the description.

Now the grant on which the appellant’s counsel relies as
conferring perfect title is not the certifying document above
referred to, but the previous act of directing possession to
bfe given to Peralta, and the actual delivery of possession to
him, Tt is perfectly manifest that Peralta could not have
been put into manual possession of several leagues of land.
He could only have been put into possession of a certain
pa‘rt or parts in the name of all; and the exterior boundaries
of the tract must have been indicated by language or monu-
ments, .But we have no evidence of any description of
}j;);l;(}fl;e]s, c.n" monuments to designftte them, except the

e side, and the extreme limits of the tract along
the i}.ay. : The interior line between those limits is eutirely
\.\"a'ntmg 1 all the documents thus far presented. The title
lilr;eﬁqi?{l (i]ii;f{ore’ is necessafri].y in}perfect, and '1'equires

ne ve survey to distinguish what was intended
to be granted from what remained in the public domain.

It we examine the remaining documents we shall not

derive any material aid to help us out of the difficulty.

In -
7 October, 1820, Peralta addressed a remonstrance to the
governor ag:

The iy -exz:t‘me: the c.urtail'ing of his tra?ot on the north.
e thje u--li :ssmn Wh‘lch this paper contains going to show
o 5 et was .whlch Peralta supposed was granted to

»are the following: “The reverend father says to the
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honorable governor that I do not need the land, and that I
occupy a great extent; but I would represent that five leagues
does not seem to me much i a narrow tract, as you know i i,
Srom the beach to the mountain range, and that not all of it is
good, as my lieutenant is aware, for great portions contain
hills, crecks, and ravines, not fit for the purpose.” This
would seem to indicate that the rancho extended from the
bay to the foof of the mountain.

In 1828, whilst the revolution was in progress, Peralta’s
captain, Arguelio, had become Governor of California, and
Peralta renewed his application to have the curtailmeut of
his rancho annulled. He speaks of the tract which he origi-
nally applied for, as follows: ¢ Which tract of land, though
it appears to be large, is not so, for two reasons: 1st. Because
it is situate on the coast, and the space between the beach and
the top of the mountain is too narrow.” This would indicate
the {op of the mountain as his supposed boundary. The gov-
ernor promptly made an order that the part which had been
taken from him should be restored, and Lieutenant Martinez
put him in possession accordingly; but nothing yet appears
in the lieutenant’s return or elsewhere to identify or fix the
castern boundary of the rancho, much less to fix it beyond
the eastern slope of the mountain, as since claimed by the
parties.

In 1827 some new regulations made it necessary for every
proprietor to make a return of all lands occupied by bim,
with the titles annexed; and, in December of that year, Pe-
ralta made a return accordingly, describing his 1‘{1110’119 as
follows: “Along the coast of the mission of San José, 1n &
northwesterly course, there is a deep creek called .San Lefm'
dro, forming the dividing boundary of said mission of Sau
José; thence to a small round mountain called San AI‘IYOQ.IOT
the dividing boundary with my neighbor Francisco (';ts't.l UH
which space is a little over four leagues long, and,. as 1”‘ ilf'
the narrowest portion of the coast, it at most cou’t,ams 18
a league in breadth from the mountain to t}§e sea. A

In 1844 Ignacio Peralta, on behalf of his father, W n.o;r.
title-papers Lie says were mislaid, petitioned the then gove
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nor, Micheltorena, to order the issue of a new title, extend-
ing to the top of the range, and accompanies his petition
with a disefio, or rongh map of the property. The governor
ordered a grant to issue, as requested, extending to the top
of the hill range, but not to prohibit the inhabitants of the
Contra Costa from cutting wood for their own use. This
order was not signed by the governor, and seems never to
have been carried into execution. And this is the last of
the documents on whieh the plaintiff, the now appellant,
relied for a perfect title. Leaving out the proceedings of
1844, which are admitted to be imperfect, no human being
can tell, from the language of the various documents, what
was the eastern boundary of the rancho. Tt certainly would
seem not to embrace the eastern slope of the hills, as is now
claimed; but what it did embrace, or where it did run, is
not ascertainable from any of the documents which have
been adduced ; and no parol testimony can aid this defect as
regards the question now under consideration. Parol testi-
mony was very properly adduced before the commissioners
for the purpose of showing where equity required that the
line should be run, in order to separate the rancho from the
public domain. But it cannot make that title perfect which
was not perfect before.

The Supreme Court of California, in Banks v. Moreno,*
well observed: «The precise point under discussion is,
whether or not the title of Peralta, as exhibited by the
P[‘””tiﬁ; was a perfect title conveying the fee, and which
1nlvested him with absolute dominion over
:t“:;‘e“sd ‘:)'itl\l“c;ut any further .action on the p.art of the .Unit.ed

;. ‘hether, at the time of the cession of California,
something remained to be done by the government which

‘W48 necessary to invest Peralta with a complete legal title
to the specific traet.

a specific parcel

N" In every complete grant conveying a perfect title it is
PR 3 &
anted be sufficiently described to

sential that the thing gr
] : :
fhable it to be identified, In grants of real estate it is not

e —

* 39 California, 239, 240,
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always necessary to describe it by metes and bounds, or by
a reference to actual or artificial monuments, nor by courses
and distances. If the tract granted have a well-known name,
and the boundaries of the tract known by that name are
notorious and well-defined, a grant of the tract by its name
would, doubtless, convey the title to the whole. In like
manner, a grant describing the tract by reference to the
known occupation of the grantor or another—or to another
instrument containing a sufficient description of the premises
—would be sufficient. In short, any description will suffice
which identifies the land granted with such certainty that
the specific parcel intended to be granted can be ascertained
either by the calls of the instrument, as applied to the land,
or by the aid of the descriptive portions of the grant. Dut
it is equally certain that to constitute a complete and perfect
grant to a specific parcel of land, it must, in some metho_d,
appear on the face of the instrument, or by the aid of .1ts
descriptive portions—not only that a specific parcel was 1n-
tended to be granted, but it must also be so described that
the particular tract intended to be graunted can be identiﬁgd
with reasonable certainty. It would be a contradiction 1n
terms to say that a specific tract was granted if there was
nothing in the grant by which it could be ascertained with
reasonable certainty what particular parcel was intended to
be conveyed.”

‘We entirely concur 1n these views; and, therefor
that the title of Peralta was an imperfect title, anld neces-
sarily required confirmation in order to vest a full legal
estate in private parties. :

But it is contended that the confirmation of the title enul'el{
to the benefit of the parties really interested, both at law a”j
in equity, and not merely to the benefit of the co'nﬁrmeelb'
This is undoubtedly true so far as the segregation of the Ian(vﬁ
from the public domain and the extinguishment of the gov-
ernment title or claim of title is concerned ; but asit refspe‘clz
the legal estate, the confirmation enures to the coui}rm‘t.le‘
alone. The eighth and ninth sections of the act {‘eql‘“’e tl;:
clamant to show not only the original title, but his 0wt :

e hold
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by deraignment therefrom. Having established these the
object of the inquest is attained. It satisfactorily appears
that the land does not belong to the government, and the
claimant appears to be the person primd facie entitled to the
legal title. Hence the thirteenth section goes on to declare
that for all claims finally confirmed a patent shall issue to
the claimant upon his presenting to the general land office
an authentic certificate of such confirmation and a plat or
survey of the said land duly certified and approved by the
surveyor-general of California, whose duty it shall be to
cause all private claims which shall be finally confirmed to
be accurately surveyed and to furnish plats of the same.

This language is utterably irreconcilable with the hypoth-
esis that the legal estate devolves, upon the confirmation, to
any other purties than the confirmees. The patent is to be
given to them, and the legal title cannot be separated from
the patent.

It is true that the fifteenth section of the act declares that
the decree of confirmation shall be conclusive between the
United States and the claimants only, and shall not affect
the interests of third persons. DBut this was intended to
save the rights of third persons not parties to the proceeding,
who might have Spanish or Mexican claims independent of
or superior to that presented by the claimant; or the equit- .
able rights of other parties having rightful claims under the
titl-e confirmed. The former class could still present their
claims without prejudice within the time limited by the
statute.  The latter class, those equitably entitled to rights
i\ l]}o land under the title confirmed, were not to be cut off,
Their equities were reserved. But they must seek them by
‘:L‘ proceeding appropriate to their nature and condition.
The legal title is vested in the confirmees, or will be when
the-requisite conditions are performed. It is not in these
ef}mtable claimants, They cannot maintain an action of
fjectment against the confirmees, or those claiming under
them; but must g0 into equity, where their rights can be
broperly investigated with a due regard to the rights of
others. Had the daughters as well as the sons of Luis
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Peralta gone before the commissioners, it is possible that
they would have participated in the legal advantages of the
confirmation. It may now be inequitable on the part of the
sons to withhold from them a due share of their father’s
estate. DBut other rights may have grown up in the mean-
time, rights of bond fide purchasers and others ignorant of
the equities existing between the original parties, which it
would be unjust to disturb. These questions can be much
better examined in an equitable proceeding than they can
be in this action, in which, indeed, they are entirely inad-
missible.

This view of the relative position of the parties is sup-
ported by the weight ot authority. The case of Wilson v.
Castro* is directly in point to show the form of proceeding
proper for those who claim against the confirmee. In that
case the claim was confirmed to the widow, who really had
no interest. The brother and sister of the owner, as his
heirs at Jaw, brought a suit in equity against the widow, and
obtained a decree declaring her to be seized, as trustee, for
their use. In Estrada v. Murphy,t the court says: “ A court
of equity will control the legal title in his [the conﬁx'mee'ls]
hands, so as to protect the just rights of others. But m
ejectment the legal title must prevail;” and it decided
the case accordingly against the plaintiff in ejectment. In
Bonks v. Moreno,I the same conclusion was reached. In
that case, as in this, the plaintiff claimed under the daughters
of Luis Peralta; the defendant under the sons; and 1t was
held that the action did not lie. The same view was takeu.
by this court in Beard v. Federy,§ and Townsend v. Gree_ley-h
In the last case the court uses this language: «The confirm-
ation only enures to the benefit of the confirmee sO 'fal‘ a8
the legal title is concerned. It establishes the lega! title m
him, but it does not determine the equitable relations be-
tween him and third parties.”

The case is somewhat analogous to that of patents :
upon a pre-emption right for public land. Whilst the paten

granteil

* 81 California, 420. + 19 Id. 272. 1 891d.23
¢ 3 Wallace, 478. | 51d. 326.
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in that case confers the legal title, and admits of no aver-
ment to the contrary, the patentec may be subjected in
equity to any just claim of a third party, even to the extent
of holding the title for his sole use. The grounds of equit-
able jurisdiction in such cases are stated in the opinion of
this court in the recent case of Johnson v. Towsley.*

The action of ejectment in this case cannot be maintained.
The judgment of the Circuit Court is

AFFIRMED.

Cuew v. BRUMAGEN.

1 The assignee of a bond and mortgage who by the terms of the assignment
holds it as collateral security for the payment of another debt, may
under the 111th and 118th sections of the New York Code of Procedure
sue, without making his assignor a party to the suit.

2. And if on such a suit, the debtor seek to recoup a certain amount from
the mortgage debt, and judgment goes accordingly for less than the
amount of the same, the original assignor cannot bring suit for any
balance. He is concluded by the former proceeding.

Error to the Supreme Court of New Jersey; the case
being thus:

The Code of Procedure of the State of New York enacts
by its 111th section that :

¢ Every action must be prosecuted in the name of the reul
party in interest, except as otherwise provided in section 113.”

The exception of this 118th section is that:

“An executor or administrator, a trustee of an express trust, or
A person expressly authorized by statute, may sue without join-

Ing \;iEh him the person for whose benefit the action is prosc-
cuted.’

And by the same scetion :

“A trustee of an express trust within the meaning of this
pe e Sve kO D 4] s

* Supra, p. 72.
VOL. XIII, 82
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