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Hawr & Loxag v. THE Raitroap CoMPANIES.

An insurer of goods, consumed and totally destroyed by accidental fire in
course of transportation by a common carrier, is entitled, after he has
paid the loss, to recover what he nas paid, by suit in the name of the
assured against the carrier. Tt is not necessary, in order to sustain such
a suit, to show any positive wrongful act by the carrier.

Error to the Cireunit Court for the Middle District of
Tennessee.

Hall & Long allowed this suit in their names, for the use
of cerlain insurance companies, against the Nashville and Chat-
tanooga Railroad Company, to recover the value of cotton
shipped by them on the road of the defendant as a common
carrier, which was accidentally consumed by fire, while
being transported, and * became and was a total loss.” The
cotton had been insured by Hall & Long against loss by fire,
in the companies for whose use the suit was brought, and
these companies had paid the amount insured by them, re-
spectively.  On demurrer the question was whether the un-
derwriter who insures personal property against loss by fire,
and pays the insurance upon a tofal loss by accidental buran-
ing, while in transition, can bring an action in the name of
the owner, for Lis use against the common carrier, based
upon the common-law liability of such common ecarrier.
The court below adjudged that he could not, and the plain-
tiffs brought the case here on error.

Mr. Henry Cooper, in support of the Judgment below :

.The case is not one where the defendant has been guilty
of any positive, wrongful act, resulting in loss to the owner.
'I_'he defendant’s Hability, if' it exist at all, grows out of the
Ngid rules of the common law, that a common carrier is
liable for accidents, and against all acts but the acts of God
aud the publie enemy.

I.ll marine insurance, by a supposed analogy to suits in
Wwhich this action has probably been brought, whenever a
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demand is made for payment under a policy, as for a total
loss, the insurance company is subrogated to all the rights
of the assured to the property insured. This is brought
about by what is technically called an abandonment, which
must, in all cases, be made by the assured.* The insurer
thus becomes subrogated to all the title of the assured, in
the goods, or in what may be saved of them, and the aban-
donment goes so far as to include the spes recuperandi where
there is anything to be recovered.

But the doctrine of subrogation, in marine insurance, can
have no application to the case now before the court, be-
cause: (Ist) there is no such thing as abandonment in fire
insurance on land, and (2d) there was here a total loss, and
nothing, consequently, upon which a cession could operate.

It has generally been supposed that the insurer was en-
titled to subrogation to the rights of the assured where the
insurance was of a mortgage debt; and, until recently, the
doctrine was so laid down. But this was based upon a dic-
tum of Judge Story’s, in Carpenter v. Providence Washinglon
Iis. Co.,t and has now been overruled by courts. In King
v. State Mutual Fire Insurance Company,} Shaw, C. J., speak-
ing for the Supreme Court ot Massachusetts, says:

“ We are inclined to the opinion that when a mortgagec
causes insurance to be made for his own benefit, paying the
premium from his own fund, in case a loss occurs before his debt
is paid, he has a right to receive a total loss for his own benefit ;
that he is not bound to account, to the mortgagor, for any part
of the money he recovered as a part of the mortgage debt; it is
not a payment in whole or in part, but he hus still a right to
recover his debt of the mortgagor. And so, on the other l)anq,
when the debt is thus paid by the debtor, the money is not, in
law or equity, the money of the insurer who has thus paid the
loss, or money paid to his use. . . . What is there inequita'ble
on the part of the mortgagee, towards either party, in holdl.ng
both sums? They are both due upon valid contracts with hm.l,
made upon adequate consideration paid by himself. ‘There 18
nothing inequitable to the debtor, for he pays no more than he
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originally received in money lent; nor to the underwriter, for
he has only paid upon a risk voluntarily taken, for which he
was paid by the mortgagee a full and satisfactory cquivalent.”

The same conclusion has been reached, on a mortgagee’s
attempt to charge the mortgagor with the premiums of in-
surance, by Vice-Chancellor Wigram, in England, in Dobson
v. Land,* and it has been had also in American cases.t

In equity, the insurance company could have no claim to
subrogation until it had fully reimbursed the merchant, not
merely the actual loss, but the premiums previously paid,
The truth is, there is more intrinsic equity in the railroad
company’s claim to the benefit of subrogation against the
insurance company, which has beeun fully pauid for the risk
it has assumed, than in the claim of the latter to be subro-
gated to the rights of action of the assured against the rail-
road company, if indeed he have any.

The English case of Mason v. Suinsbury and another,} and
one or two American authorities, based upon that decision,
which might be cited for a view opposed to ours, if they can
be sustained at all upon principle, rest upon the doctrine ot
Punishing the wrong-doer. But here the defendant has been
guilty of no wrongful act by which loss has accrued. The
loss is purely accidental, and that loss has been paid by the
r'eul plaintiffs upon a contract based upon a sufficient con-
sideration. To allow them to recover, i the name of the
owner, would be to give them the benefit of the pre-
ium without any risk. It would be, in effect, to legalize
C_hamperty. For what they claim is the right to have a
}‘lght of action assigned them. It may be that where therc
'8 an equity growing out of the facts of the case the claim
nng‘hff be sustained ; as, for example, 1t the cotton had been
"‘lﬂhmously burned by the company, or lost by wilful neglect,
But there can be no equity growing out of inevitable aecei-
—

* 8 Hare, 216.
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dent, and that accident expressly insured against for a valu-
able consideration. The railroad company and the insurance
company, for whose use this suit is brought, were, so to
speak, both insurers of the property lost against the risk
which occurred. They both became liable by independent
contracts upon independent considerations. Both are liable
to the shipper, and he may recover at his election from
either. DBut there is no equity in the premises, and each
must abide by his contract with the shipper, and stand
where he chooses to leave him.

Mr. W. Atwood, contra.

Mr. Justice STRONG delivered the opinion of the court.

It is too well settled by the authorities to admit of ques-
tion that, as between a common carrier of goods and an
underwriter upon them, the liability to the owner for their
loss or destruction is primarily upon the carrier, while the
liability of the insurer is only secondary. The contract of
the carrier may not be first in order of time, but it is first
and principal in ultimate liability. In respect to the owner-
ship of the goods, and the risk incident thereto, the owner
and the insurer are considered but one person, having to-
gether the beneficial right to the indemnity due from the
carrier for a breach of his contract or for non-performance
of his legal daty. Standing thus, as the insurer does, prac-
tically, in the position of a surety, stipulating that the goods
shall not be lost or injured in consequence of the peril in-
sured against, whenever he has indemnified the owner for
the loss, he is entitled to all the means of indemnity which
the satisfied owner held against the party primarily liable.
Iis right rests upon familiar principles of equity. It is t'ho
doctrine of subrogation, dependent not at all upon privity
of contract, but worked out through the right of the creditor
or owner. Hence it has often been ruled that an insurer,
who has paid a loss, may use the name of the assured in an
action to obtain redress from the carrier whose failure of
duty caused the loss. It is conceded that this doctrine pre:
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vails in cases of marine insurance, but it is denied that it is
applicable to cases of fire insurance upon land, and the rea-
son for the supposed difference is said to be that the insurer
in a marine policy becomes the owner of the lost or injured
property by abandonment of the assured, while in land poli-
cies there can be no abandonment. But it is a mistake to
assert that the right of insurers in marine policies to proceed
against a carrier of the goods, after they have paid a total
loss, grows wholly, or even principally, out of any abandon-
ment. There can be no abandonment where there has been
total destruction. There is nothing upon which it can ope-
rate, and an insured party may recover for a total loss with-
outit. Itislaid down in Phillips on Insurance, sec. 17283, that
‘““amere payment of a loss, whether partial or total, gives the
insurers an equitable title to what may afterwards be recov-
ered from other parties on account of the loss,” and that
“the effect of a payment of a loss is equivalent in this respect
to that of abandonment.” There is, then, no reason for the
subrogation of insurers by marine policies to the rights of
the assured against a carrier by sea which does not exist in
support of a like subrogation in case of an insurance against
fire on land. Nor do the authorities make any distinction
between the cases, though a carrier may, by stipulation with
the owner of the goods, obtain the benefit of insurance.

In Gales v. Hailman,* it was ruled that a shipper, who had
received from his insurer the part of the loss insured against,
might sue the carrier on the contraet of bailment, in his own
right, not anly for the unpaid balance due to himself, but as
trustee for what had been paid by the insurer in aid of the
carrier, and that the court would restrain the carrier from
setting up the insurer’s payment of his part of the loss as
partial satisfaction. So in Hart el al. v. The Western Roil-
TO(I.d Company,t it was lheld that where underwriters had
Paid a loss by five caused by a locomotive of a railroad cor-
boration, the owner might recover also from the corporation
for the use of the underwriters, and that he could not release

* 11 Pennsylvania State, 515. 1 13 Metcalf, 99.
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the action brought by them in his name. There is also a
large class of cases in which attempts have been made by
insurers who had paid a loss to recover from the party in
fault for it, by suit in their own right, and not in the right
of the assured. Such attempts have failed, but in all the
cases it has been conceded that suits might have been main-
tained in the name of the insured party for the use of the
insurers.* And such is the English doctrine settled at an
early period.t

It has been argued, however, that these decisions rest
upon the doctrine that a wrong-doer is to be punished; that
the defendants against whom such actions have been main-
tained were wrong-doers; but that, in the present case, the
fire by which the insured goods were destroyed was acci-
dental, without fault of the defendants, and therefore that
they stood, in relation to the owner, at most in the position
of double insurers. The argument will not bear examina-
tion. A carrier is not an insurer, though often loosely so
called. The extent of his responsibility may be equal to that
of an insurer, and even greater, but its nature is not the
same. His contract is not one for indemnity, independent
of the care and custody of the goods. He is not entitled to
a cession of the remains of the property, or to have the loss
adjusted on principles peculiar to the contract of insurance:
and when a loss oceurs, unless caused by the act of God, or
of a public enemy, he is always in fault. The law raises
against him a conclusive presumption of misconduct, or
breach of duty, in relation to every loss not caused by ex-
cepted perils. Even if innocent, in fact, he has consenterd
by his contract to be dealt with as if he were not so. 119:
does not stand, therefore, on the same footing with that .Of
an insurer, who may have entered into his contract of in-

¢ A% .
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demnity, relying upon the carrier’s vigilance and responsi-
bility. In all cases, when liable at all, it is because he is
proved, or presumed to be, the author of the loss. There is
nothing, then, to take the case in hand out of the general
rule that an underwriter, who has paid a loss, is entitled to
recover what he has paid by a suit in the name of the assured
against a carrier who caused the loss.

JUDGMENT REVERSED, and the cause
REMANDED FOR FURTHER PROCEEDINGS.

SaLr Company v. East SAGINAW.

L A law offering to all persons and to corporations to be formed for the
purpose, 4 bounty of 10 cents for every bushel of salt manufactured in
a State from water obtained by boring in the State, and exemption from
taxation of the property used for the purpose, is not a contract in such
a sense that it cannot be repealed.

2. Such a law is nothing but a bounty law, and in its nature a general law,
regulative of the internal cconomy of the State, dependent for its con-
tinuance upon the dictates cf public policy, and the voluntary good faith
of the legislature.

8. General encouragements held out to all persons indiseriminately to engage
In a particular trade or manufacture, whether in the shape of bounties,
drawbacks, or other advantage, are always under the legislative con-
trol, and may at any time be discontinued.

thERROR to the Supreme Court of Michigan; the case being
us:

. The East Saginaw Salt Manufacturing Company filed a bill
In the court below against the city of East Saginaw, in Michi-
ga, to restrain the eity from levying and enforcing any tax
Ol certain real estate owned in the said city by it, and for a
l‘.]ecree establishing the exemption claimed. The company
foflllqetl its exemption on an act passed by the legislature of
Michigan, on the 15th of February, 1859, for encouraging
the manufacture of salt. The act was as follows:

“BEcTI0N 1. The people of the State of Michigan enact, that
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