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PuMmPELLY v. GREEN Bay CoMPANY.

. Where a plea relies on a statute authority as a defence, it must allege tho
facts which it asserts to be o authorized, and cannot plead generally
that it complied with the statute. Hence a plea is bad which states
that defendant raised the water in a lake no higher than the statute
authorized, when the State forbid the water being raised above its
ordinary level.

. Where a declaration charges a defendant with overflowing the plaintiff’s
land by raising the water in the lake, a plea containing neither a denial
of what is alleged nor authority for doing it is bad.

. By the general law of European nations and the common law of England
it was a qualification of the right of eminent domain that compensation
should be made for private property taken or sacrificed for public use.

. And the constitutional provisions of the United States and of the several
States which declare that private property shall not be taken for public
use without just compensation were intended to establish this principle
beyond legislative control.

. It is not necessary that property should be absolutely ¢aken, in the nar-
rowest sense of that word, to bring the case within the protection of this
constitutional provision. There may be such serious interruption to
the common and necessary use of property as will be equivalent to a
taking, within the meaning of the Constitution.

. The backing of water so as to overflow the lands of an individual, or any
other superinduced addition of water, earth, sand, or other material or
artificial structure placed on land, if done under statutes authorizing it
for the public benefit, is such a taking as by the constitutional provision
demands compensation.

. This proposition is sustained by the decisions of the Supreme Court of
‘Wisconsin construing the provision of the constitution of that State on
the subject, and by many other adjudged cases in this country.

. The cases which hold that remote and consequential injury to private
property by reason of authorized public improvements is not taking
such property for public use bave many of them gone to the utmost
limit of that principle, and some beyond it, though the principle is a
sound one in its proper application to many injuries so originating.

. Lands sold by the United States with no reservation, though bordering
on a navigable stream, are as much within the protection of the consti-
tutional principle awarding compensation as other private property.

Error to the Circuit Court of the United States for the
District of Wisconsin; the case being thus:
The Counstitution of Wisconsin ordains that

“The property of no person shall be taken for public use
withyut just compensation therefor.”
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With this provision in force as fundamental law, one
Pumpelly, in September, 1867, brought trespass on the case
against the Green Bay and Mississippi Canal Company for
overflowing 640 acres of his land, by means of a dam erected
across I'ox River, the northern outlet of Lake Winnebago,
by which, as the declaration averred, the waters of the lake
were raised so high as to forcibly and with violence overflow
all his said land, from the time of the completion of the dam
in 1861 to the commencement of this suit; the water coming
with such a violence, the declaration averred, as to tear up
his trees and grass by the roots, and wash them, with his
hay by tons, away, to choke up his drains and fill up his
ditches, to saturate some of his lands with water, and to
dirty and injure other parts by bringing and leaving on them
deposits of sand, and otherwise greatly injuring him. The
canal company pleaded six pleas, of which the second was
the most important, but of which the fourth and sixth may
also be mentioned.

This second plea was divisible, apparently, into two parts.

The first part set up (quoting it entire) a statute of Wis-
cousin Territory, approved March 10th, 1848, by which one
Curtis Reed and his associates were authorized to construct
a dam across Fox River, the northern outlet of Winnebago
Lalke, to enable them to use the waters of the river for hy-
draulic purposes.

The second section of the act quoted read thus:

“Said dam shall not exceed seven feet in height above high-
Wé_lte!' mark of said river: Provided, that said dam shall not
raise the water in Lake Winnebago above its ordinary level.

“'And the said Curtis Reed and his associates, their heirs and
assigus, shall be subjeet to, and entitled to, all the benefit and

provisions of the Act relating to Mills and Mill-dams, approved
January 13th, 1840.”

JaE]BJOTE.l—“ The ¢ éct relati_ng to Mills and Mill-dams, approved
ot tgf‘}fl _3=th, 1840, thus'refex-re{l to in the statute of 1348, as an
ot ‘{Vl'l?h Rf}ed an_d his associates should be Sub_](‘,f‘:t; was an
e & 1sconsin which provided a special remedy for persons
whose lands were overflowed or otherwise injured by mill-dams,
Section 4 was as follows : :
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¢ ¢ Any person whose land is overflowed or otherwise injured by such
dam may obtain compensation therefor upon his complaint before the
District Court for the county where the land, or any part thereof, lies ;
provided, that no compensation shall be awarded fo1 any damages sus-
tained more than three years before the institution of the suit.” ”’

“Sections 5 to 27, inclusive, provided for the manner of prose-
cuting the suit, the form, effect, and mode of enforcing the judg-
ment, and for appeals and proceedings thereon. Scction 28 was
thus:

¢ ¢No action shall be sustained at common law for the recovery of
damages for the erecting, maintaining, or using any mill or mill-dam,
except as provided in this act.” 7]

The plea, still continuing its first part, averred that Reed
and an associate commenced thie building of this dam; that
by certain legislation of Wisconsin (now become a State) it
was afterwards adopted as part of the system of improving
the navigation of the Fox River, and became the property
of the defendauts. The plea, after referring to the pro-
visions of the act of 1848, averred

“That the said dam was built to the same height and in the
same manner, and to no greater height and in no different manner
from that duly authorized under and according to the provisions
aforesaid, and to no greater height than was authorized by the
act aforesaid, approved March 10th, 1848.

« That the said dam has ever since been and is now continued
and maintained at the same and no greater height, and in the
same and no different manner from that to which and in which
it was originally built and erected as aforesaid.”

In what might be distinguished as its second part, ’r.he
plea having set forth and pleaded in the first, as alveady in-
dicated, that the legislature of Wisconsin after it had bccgme
a State passed an act to provide for the iruprovement of the
Fox and Wisconsin Rivers; that Doty and his associate ac-
cepted the terms of the act; that under the act a board o.f
public works was organized, which, through Doty and his
associate, huilt the dam—went on to say, that by snbs:equent
legislation, in the years 1861 and 1866, the present aetel?d—
ants were made a corporation under the laws of Wisconsin,
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and became possessed of the “River Improvement,” so
called, and of its dams, water-powers, “also all other rights,
privileges, franchises, easements, and appurtenances of all
kinds described in the acts of the legislature of Wisconsin,
&c., . . . including the easement or right to overflow, as
hereinafter mentioned.” The plea then proceeded to say
that by the act of building and completing the dam, &e., and
by means of the waters of Lake Winnebago, Reed and Doty,
and the State by its board of public works, did, as they law-
fully might do, seize, and, to the extent necessary and for the
purposes of a water-power and of the said improvement, take
possession of the lands and premises, trees, gruss, herbage,
drains, ditches, & , in the declaration mentioned, to the ex-
tent that the same were, as therein alleged, destroyed, dam-
aged, overflowed, saturated, and subverted, and otherwise
injured; that the seizure and taking possession were so
made and done under claim and color of right and title duly
made by virtue of the laws of Wisconsin, and that the de-
fendant had done as lawfully it might.

TH'E FOURTH plea set forth the legislation authorizing the
erection of the,dam and the improvement of the river, the
title of the defendant to the improvement and its privileges
and duties in relation thereto—all as in the second plea—
and alleged that the dam was completed in the year 1852;
that the State, by its board of public works, seized so much
of the plaintiff’s land as was overflowed and as was neces-
o for this improvement, and ever since the completion
of the dam, in 1852, that the State, its successors, and the
defendant, had held, and that the defendant now held the
same; that such seizure was made under claim and color of
right and title, by virtue of the laws of Wisconsin ; publicly
a“ld notoriously, and with the knowiedge and acquiescence
of the plaintiff, and under like claim and color, and in like
fanner had since been held; that the plaintiff, at the time
of such seizure, was seized in fee and was in possession of
the 1:‘111(1 described in the declaration, subject to the rights
acquired by tae State by its seizure and possession; that




170 PumpeLLy v. GREEN Bay Company. [Sup. Ct

Statement of the case.

dauring all the said time—i. e., since the completion of the
dam, in 1852—the plaintiff had been under no disability
which disabled him from bringing suit.

THE sIXTH plea alleged that by the Ordinance of 1787, the
act of Congress of August 7th, 1789, the act establishing
the territorial government of Wisconsin, the act admitting
the State of Wisconsin into the Union, the Coustitution of
the State of Wisconsin, and the laws of the United States
and of the State of Wisconsin, it was declared that the navi-
gable waters leading into the Mississippi and St. Lawrence,
and the carrying-places, &c., should be common highways
and forever free; that the Fox and Wisconsin Rivers and
Lake Winnebago were and ever had been of the navigable
waters thus referred to; that the Fox River was a navigable
water leading into the St. Lawrence.

The plea then set out the legislation in regard to the im-
provement, the incorporation of the Fox and Wisconsin Im-
provement Company, the organization, incorporation, and
title of the canal company (the defendant), as set forth be-
fore, and further alleged that the dam was built and main-
tained under the authority of the laws of the United States
and of the State of Wisconsin, and the board of public
works; that as constructed and maintained, it was and is an
essential portion of the works for the improvement of the
navigability of the Fox and Wisconsin Rivers, and to the
proper development as common navigable highways; that
the ordinance, the laws of Congress and of the State, granted
and assigned to the defendant, the improvement and the
easement, right and privilege of overflowing, &c., the la}xds
described in the declaration, to the extent necessary to 1m-
prove the navigability of said rivers; that under a treaty
with the Winnebago Indians, in 1832, the United States
patented certain land (of which the plaintiff’s was a pal‘t).tO
one Theresa Paquette; that she, the said Theresa and orig-
inal grantor of the lands described in the declara[ion., n'n('l
all the subsequent grantees thereof, including the plaintiff,
purchased with full notice of, and subject to, the casement
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and right aforesaid; and which easement and right was
granted to the State prior to the original grant of title to
plaintifi’s land, which is aileged to have been in 1849.

A general demurrer to these three pleas being overruled
by the court, the plaintiff brought the case here.

Messrs. B. J. Stevens and H. L. Palmer, in support of the
ruling below :

. The fact that our dam causes an overflow, even if the
fact were conceded, does not make us liable anywhere. For
the second section of the act of March 10th, 1848, gave us a
right to build a dam of seven feet, or of any greater height,
above high-water mark in Fox River, provided only that
such dam did not raise the water in Lake Winnebago above
its ordinary level. And it gave us a right to build to the
seven feet, let the result be what it might. This is the fair
construction of the proviso. Now we have pleaded that we
built the dam just as the statute authorized us to build it;
that is to say, conceding an overflow, that we have built it
seven feet high and no more. These facts being admitted
by the demurrer, the Judgment was properly given for the
defendant,

.Further than this, the Mill-dam Act of 1840 having pro-
vided a special remedy for injuries sustained by the owners
f)f]nnds overflowed by mill-dams, the remedy thus provided
1s the only one available to the land-owner, and excludes all
others,

IL. Passing to the second part of the plea, we come to a
grave question in State constitutional law; but here, too,
we say that the plaintiff has no claim, and that the demurrer
WilrS ‘1‘1ght]y overruled.

The Fox River being a public navigable river, and a com-
]7‘“0“ public highway (as it will be admitted in virtue of well-
®0own public legislation to be), prim@ facie and of common
:Il.lﬁl;t Ibe%)‘)“gs to the S(?vereign power. The lands of indi-
i‘lkef :} ‘ouuded on tl.'ns public navigftlble river and on the
468 through which it runs, and which form a part ot it,
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were indeed granted to those individuals by the State or
National government; but neither the State nor the govern-
ment thereby divested itself of the right and power of im-
proving the navigation of the river, and may improve it
without liability for remote and consequential damages to
individuals.

In Lansing v. Smith,* a statute ot New York authorized
the construction of a basin in the Hudson at Albany, and
erections whereby the docks, &e.; of the plaintiff were ren-
dered inaccessible by vessels and much depreciated in value.
But it was determined that the act, although it provided no
compensation for such injury, was not unconstitutional, either
as taking private property for public use without compensa-
tion or as impairing the obligation of contracts; that the
plaintiff had not at common law, as owner of the adjacent
soil, nor by virtue of a grant from the State for land under
water opposite to the shore, and under which he claimed, a
right ¢ to the natural flow of the river with which the State
had no right to interfere by any erection in the bed of the
river or in any other manner.”

The doctrine of this case was followed in Pennsylvania, in
MeKeenv. The Delaware Division Canal Company.t That was
an action to recover damages for injuries alleged to have been
sustained by the plaintiff, by reason of the erection by the
defendant of a dam across the Lehigh River for the purpose
of improving the navigation of the river, which caused the
water to flow back into the plaintiff’s mill-race and thereby
injured his fall and water-power. The court held that this
was but the common case of a consequential injury, and that
the injury ¢ which followed the raising of the water in the
stream to improve navigation was not a taking of his prop-
erty, but one merely consequential, which he must suffer
without compensation, unless the State should ehoose out
of grace to concedeit.” «“Hvery one,” says the court,l“ who
buys property on a navigable stream purchases subject to
the superior rights of the Commonwealth to regulate and

* 8 Cowen, 146. + 49 Pennsylvania State, 424.
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improve it for the benefit of all her citizens.” This same
view is had in numerous Pennsylvania cases;* and thesc
cases are, we think, approved by this court in Rundle v. Del-
aware and Raritan Canal Company.t

In Canal Appraisers v. The People,f a New York case, it
wus determined that ¢if, in the improvement of the maviga-
tion of a public river, the waters ot a tributary stream are
so much raised as to destroy a valuable mill site situated
thereon, and the stream be generally navigable, although
uot so at the particular locality of the mill site, the owner is
not entitled to damages within the provisions of the canal
laws, directing compensation to be made for private prop-
erty taken for public use.”

To the same eftect is The People v. The Canal Appraisers,§
decided in the same State by the Court of Appeals, in 1865;
Fitehburg Railroad Co. v. Bosion and Maine Railroad Co.,|| in
Massachusetts ; Hollister v. The Union Company,q in Connecti-
cut; Commissioners of Homockitto v. Withers,** in Mississippi,
and Hanson v. La Fayette,t1 in Louisiana.

But we must direct particular attention to the Wisconsin
case of Alexander v. City of Milwaukee.§t The plaintiff there
owned lots on the Milwaukee River, on which he had docks
and a shipyard. The city of Milwaukee, under legislative
authority, constructed the existing “straight ent” harbor,
.for the purpose of improving navigation and promoting ihe
interests of commerce. By reason of the construction of the
harbor, the waters of the lake were from time to time driven
through the cut and upon and over the plaintift’s premises,
washed away his buildings, materials, and portions of the

* Monongahela Navigation Co. ». Coons, 6 Watts & Sergeant, 101 ; Sus-
qllt:hnnnn Canal Co. ». Wright, 9 1d. 9; Ilenry v. Pittsburg and Alleghany
Bltldj..;i! Co, 8 1d. 85; Monongahela Navigation Co. ». Coon, 6 Barr, 879;
Miflin v. Railroad Co., 4 Iarris, 182; New York and Erie R. R. Co. v.
:fl?iﬂgl,lg Casey, 175; Monongahela Bridge Co. v. Kirk, 46 Pennsylvania
‘L-_-”-] el ‘.Vatson v. P. & C. R. R. Co., 1 Wright, 469; Shrunk . Schuyl.
= =avigation Co., 14 Sergeant & Rawle, 71.

1 34‘HO\_vard, 80. 1 17 Wendell, 571. 3 83 New York, 4Al.

||| 5 Cushing, 58, [ 9 Connecticut, 435.  ** 29 Mississippi, 21.

Tt 18 Louisiana, 295, 11 16 Wisconsin, 247.




174 PumpeLLy v. GREEN Bay Compaxy. [Sup. Cu

Opinion of the court.

lots, and filled up the channel of the river opposite the plain-
tift’s premises, so as to render it useless, and substantially
destroyed his shipyard. The action was to recover the dam-
ages thus sustained. The Supreme Court held that the city
was not liable for the consequential damages produced by
the improvement to property in the vicinity of such im-
provement, no part of which was taken or used therefor;
and ““that the making of a public improvement in the
vicinity of private property, which is incidentally injured
thereby, or diminished in volume, but no part of which is
taken or used for such improvement, is not a taking of pri-
vate property for public use within the meaning of the Con-
stitution.”

Thus it seems clear that a State may, in the interest of
the public, erect such works as may be deemed expedient
for the purpose of improving the navigation and increasing
usefulness of a navigable river, without rendering itself
liable to individuals owning land bordering on such river,
for injuries to their lands resuiting from their overflow by
reason of such improvements.

In this case, whatever has been done by way of improving
the Fox River; whatever has been done by way of erecting
and maintaining the dam in question, has been done by the
State itself or by its express authority. The defendant’s
lands have not been taken or appropriated. They are onlly
affected by the overflow occasioned by raising the water in
Lake Winnebago. Whatever may be the extent of this in-
jury, it is remote and consequential and without remedy.

TIT. The fourth and sixth pleas involve in the main tl.le
same constitutional question as here raised. The court will
itself consider any points of difference.

Messrs. J. M. Gillet and D. Taylor, contra.

Mr. Justice MILLER delivered the opinion of the court.
The second plea, the most important, is technicall).' %iﬂble
to the objection that it relies on two substantially different
grounds of defence, but as the demurrer was general and
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not special, and as the part of it which sets up the first of
these defences may be treated as mere inducement to the
other, we will consider whether there is found in the plea
any suflicient defence to the cause of action set out in the
declaration.

This first part of the plea is clearly designed to present
this defence, that the dam was authorized by statute and
built in conformity to the specific requirements of the act, so
that the defendants are not liable for exceeding the authority
which it conferred, and that for any injury to the plaintiff’s
property arising from this lawful erection of the dam his
only remedy was the one provided in the act referred to,
concerning mills and mill-dams. As this enacted that per-
sons whose lands were overflowed might obtain compensa-
tion upon complaint before the District Court of the county
where the land lay, and that no action at common law should
be sustained for such damages, except as provided in the
act; if the remainder of the plea is good, it is a defence to
the present suit. But this part of the plea is defective in
this. It is contended by the counsel for the defendants that
the second section of the act authorizes them to build their
dam seven feet above high-water mark of the river at all
events, and that the restriction that the water of the lake
shall not be raised above its ordinary level is only applicable
to such raising, if the dam should exceed the first limitation ;
vyhile the counsel for the plaintiff asserts that both limita-
tions were effectual, and that if the dam raised the water in
‘the lake above its ordinary level the law was violated, though
1t may not have reached the seven feet above high-water
of the river,

It will be seen that the plea, in averring that the dam,
when completed, was no higher than the statute authorized,
P]eflds a conclusion of law, and does not state the facts on
.\vllnch the court can construe the law for itself and ascertain
}i the fact pleaded is a good defence. This is bad pleading. It
18 also .liable to the objection that it does not either deny the
f‘”egjtlon of the declaration, that the dam raised the water
i W mnebago Lake so as to overflow the plaintiff’s land,
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nor admit that allegation and aver that they were authorized
to do so by the statute. DBut, as we are of opinion that the
statute did not authorize the erection of a dam which would
raise the water of the lake above the ordinary level, and as
the plea does not deny that the dam of the defendant did so
raise the water of the lake, we must hold that, so far as the
plea relies on this statute as a defence, it is fatally defective.

But this same plea further alleges that the legislature of
‘Wisconsin, after it became a State, projected a system of
improving the navigation of the Fox and Wisconsin Rivers,
which adopted the dam of Reid and Doty, then in process
of construction, as part of that system ; and that, under that
act, a board of public works was established, which made
such arrangements with Reid and Doty that they continued
and completed the dam ; and that, by subsequent legislation.
changing the organization under which the work was carried
on, the defendants finally became the owners of the dam,
with such powers concerning the improvement of the navi-
gation of the river as the legislature could confer in that
regard. But it does not appear that any statwce made pro-

‘vision for compensation to the plaintiff, or those similarly in-

jured, for damages to their Jands. So that the plea, as thus
considered, presents substantially the defence that the State
of Wisconsin, having, in the progress of its system of im-
proving the navigation of the Fox River, authorized the erec-
tion of the dam as it now stands, without any provision for
compensating the plaintift for the injury which it does him,
the defendant asserts the right, under legislative authority,
to build and continue the dam without legal responsibility
for those injuries.

And counsel for the defendant, with becoming candor,
argue that the damages of which the plaintiff complains are
such as the State had a right to inflict in improving the
navigation of the Fox River, without making any comper-
sation for them. :

This requires a construction of the Constitution of Wis-
consin; for though the Constitution of the United Statgs
provides that private property shall not be taken for public
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use without just compensation, it is well settled that this is
a limitation on the power of the Federal government, and
not on the States. The Constitution of Wiscounsin, how-
ever, has a provision almost identical in language, viz.: that
“the property of no person shall be taken for public use
without just compeunsation therefor.””* Indeed this limita-
tion on the exercise of the right of eminent domain is so
essentially a part of American constitutional law that it is
believed that no State is now without it, and the only ques-
tion that we are to consider is whether the injury to plain-
tiff’s property, as set forth in his declaration, is within its
protection.

The declaration states that, by reason of the dam, the
water of the lake was so raised as to cause it to overflow all
his land, and that the overflow remained continnously from
the completion of the dam, in the year 1861, to the com-
mencement of the suit in the year 1867, and the nature of
the injuries set out in the declaration are such as show that
it worked an almost complete destruction of the value of the
land,

The argument of the defendant is that there is no taking
of the land within the meaning of the constitutional pro-
vision, and that the damage is a consequential result of such
use of a navigable stream as the government had a right to
for the improvement of its navigation.

j It would be a very carious and unsatisfactory result, if
I construing a provision of constitutional law, always un-
derstood to have heen adopted for protection and security
to the rights of the individual as against the government,
and which has received the commendation of jurists, states-
then, aud commentators as placing the just principles of the
common law on that sabject beyond the power of ordinary
%".S‘S]ation to change or control them, it shall be held that
it the government refrains from the absolute conversion of
real property to the uses of the public it can destroy its
value entirely, can inflict irreparable and permanent injury

e B

* Sec. 18, Article 1.
VOL. XITg 12
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to any extent, can, in eflect, subject it to total destruction
without making any compensation, because, in the narrowest
sense of that word, it is not taken for the public use. Such a
construction would pervert the constitutional provision into
a restriction upon the rights of the citizen, as those rights
stood at the common law, instead of the government, and
make it an authority for invasion of private right under
the pretext of the public good, which had no warrant in the
laws or practices of our ancestors.

In the case of Sinnickson v. Johnson,* the defendant had
been authorized by an act of the legislature to shorten the
navigation of Salem Creek by cutting a canal, and by build-
ing a dam across the stream. The canal was well built, but
the dam caused the water to overflow the plaintift’s land, for
which he brought suit. Although the State of New Jersey
then had no such provision in her constitution as the one
cited from Wisconsin, the Supreme Court held the statute
to be no protection to the action for damages. Dayton, J.,
said ¢ that this power to take private property reaches back
of all constitutional provisions; and it seems to have been a
settled principle of universal law that the right to compen-
sation is an incident to the exercise of that power; that the
one is inseparably counected with the other; that they may
be said to exist, not as separate and distinet principles, but
as parts of one and the same principle.” For this proposition
he cites numerous authorities, but the case is mainly valu-
able here as showing that overflowing land by backing the
water on it was considered as ¢ taking” it within the mean-
ing of the principle.

In the case of Gardner v. Newburgh,t Chancellor Kent
granted an injunction to prevent the trustees of Newburg
from diverting the water of a certain stream flowing over
plaintiff’s land from its usual course, because the act of t.he
legislature which autborized it had made no provision for
compensating the plamtiff for the injury thus done to his
land. And he did this though there was no provision in the

% 2 Harriscn, New Jersey, 129. + 2 Johnson’s Chancery, 162
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Constitution of New York such as we have mentioned, and
though he recognized that the water was taken for a publie
use. After citing several continental jurists on this right of
eminent domain, he says that while they admit that private
property may be taken for public uses when public necessity
or utility requires, they all lay it down as a clear principle
of natural equity that the individual whose property is thus
sacrificed must be indemnified. And he adds that the prin-
ciples and practice of the English government are equally
explicit on this point. It will be seen in this case that it was
the diversion of the water from the plaintiff’s land, which
was considered as taking private property for public use, but
which, under the argument of the defendants’ counsel, would,
like overflowing the land, he called only a conscquential
injury.

If these be correct statements of the limitations upon the
exercise of the right of eminent domain, as the doctrine
was understood before it had the benefit of constitutional
sanction, by the construction now sought to be placed upon
the Constitution it would become an instrument of oppres-
sion rather than protection to individual rights.

But there are numerous authorities to sustain the doctrine
that a serious luterruption to the common and necessary use
of property may be, in the language of Mr. Angell, in his
work on water-courses, equivalent to the taking of it, and
that under the constitutional provisions it is not necessary
that the land should be absolutely taken.* And perhaps no
St;ate court has given more frequent utterance to the doe-
trine that overflowing land by backing water on it from dams
built below is within the constitutional provision, than that
Of_ Wisconsin, In numerous eases of this kind under the
Mill and Mill-dam Act of that State this question has arisen,
and the right of the mill-owner to flow back the water has

an;. ti::gén on Water-‘;o?rses, 2 465a; Hooker ». New Haven and North-
m:, 344(-)., 14 Connect.lcut, 146; Rowe v. Granite Bridge Co., 21 Pick-
= %I, ; Carfal A.ppralsers v. The People, 17 Wendell, 604; Lackland .

orih Missouri Railroad Co., 31 Missouri, 180; Stevens v. Proprietors of
Middlesex Canal, 12 Massachusetts, 466.
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been repeatedly placed oun the ground that it was a taking
of private property for public use. It is true that the court
has often expressed its doubt whether the use under that act
was a public one, within the meaning of the Constitution,
but it has never been doubted in any of those cases that it
was such a laking as required compensation under the Con-
stitution.* As it is the constitution of that State that we
are called on to construe, these decisions of her Supreme
Court, that overflowing land by means of a dam across a
stream is taking private property, within the meaning of
that instrument, are of special weight if not conclusive on
us. And in several of these cases the dams were across
navigable streams,

It is difficult to reconcile the case of Alexander v. Milwau-
kee,+ with those just cited, and in its opinion the court seemed
to feel the same difficulty. They assert that the weight of
authority is in favor of leaving the party injured without
remedy when the damage is inflicted for the public good,
and is remote and consequential. There are some strong
features of analogy between that case and this, but we are
not prepared to say, in the face of what the Wiscounsin court
had previously decided, that it would hold the case before us
to come within the principle of that case. At all events, as
the court rests its decision upon the general weight of au-
thority and not upon anything special in the language of the
Wisconsin bill of rights, we feel at liberty to bold as we do
that the case made by the plaintiff’s declaration is within
the protection of the constitutional principle embodied in
that instrument.

We are not unaware of the numerous cases in the State
courts in which the doctrine has been successfully invoke.d
that for a consequential injury to the property of the indl:
vidual arising from the prosecution of improvements of
roads, streets, rivers, and other highways, for the public

* Pratt v. Brown, 8 Wisconsin, 613; Walker v. Shepardson, 4 Id. 511;
Fisher v. Horicon Iron Co., 10 Id. 858 ; Newell v. Smith, 16 Id. 104; Good-
all v. City of Milwaukee, 5 1d. 89; Weeks v. City of Milwaukee, 10 1d. 242

i 16 Wisconsin, 248.
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good, there js no redress; and we do not deny that the prin-
ciple is a sound one, in its proper application, to many in-
juries to property so originating. And when,in the exercise
of our duties here, we shall be called upon to construe other
State constitutions, we shall not be unmindful of the weight
dne to the decisions of the courts of those States. But we
are of opinion that the decisions referred to have gone to
the uttermost limit of sound judicial construction in favor
of this principle, and, in some cases, beyond 1it, and that it
remains true that where real estate is actually invaded by
superinduced additions of water, earth, sand, or other mate-
rial, or by having any artificial structure placed on it, so as
to effectually destroy or impair its usefulness, it is a taking,
within the meaning of the Constitution, and that this propo-
sition is not in conflict with the weight of judicial authority
In this country, and certainly not with sound principle. Be-
yond this we do not go, and this case calls us to go no
further.

We are, therefore, of opinion that the second plea set up

no valid defence, and that the demurrer to it should have
been sustained.

The fourth plea recites substantially the same statutes,
and acts of the defendants and their predecessors as the
second plea, and avers that the dam was completed to its
Present height in 1852, and that the defendants have ever
since had, used, and enjoyed the easement of overflowing
the plaintiff’s lands with his acquiescence, and that they
had done this under color of right, and as they lawfully
might do. f ; ;

If this is intended as a plea of prescription for an ease-
me'nt.the time is not long enough. It requires twenty years.
If it is designed as a plea of disseizin it is bad, because it
avers that the plaintiff has all the time been seized in fee and
!t Possession of the land in controversy.

B‘ut the foundation of the plea seems to be the authority
c'(mfcrred by the various statutes of Wisconsin mentioned in
the second plea. We have already held that the defendants
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were not protected by the act of March 10th, 1848, because
they exceeded the authority conferred by it, and that, as to
the plaintift’s rights, the subsequent statutes were void Dbe-
cause they contained no provision for compensation. There
is, therefore, no light in which we can view this fourth plea
that makes it a good one. The demurrer to it should have
been sustained.

The sixth plea, after setting up all the matters alleged in
the second, and also that by the Ordinance of 1787 and the
subsequent legislation of Congress, the navigable streams of
that territory were to be forever preserved as free highways,
then avers that the land of the plaintift came to him through
a reservation in an Indiaun treaty in favor of one Therese Pac-
quett, who received a patent from the United States in 1849.
It is alleged that this title came to the plaintiff burdened with
an casement in favor of improving the navigation of the Fox
River, which authorized the injuries complained of, and of
which, therefore, he could not complain.

We do not think it necessary to consume time in proving
that when the United States sells land by treaty or other-
wise, and parts with the fee by patent without reservations,
it retains no right to take that land for public use without
just compensation, nor does it confer such a right on the
State within which it lies; and that the absolute ownership
and right of private property in such land is not varied by
the fact that it borders on a navigable stream.

The demurrer to this plea should also have been sustained.

JUDGMENT REVERSED, and the case remanded to the Circuit
Court for further proceedings
NoT INCONSISTENT WITH THIS OPINION.
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