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such a verbal gift was made to the defendant of the said slave, and such 
possession given to him as aforesaid, the gift is void in law, and opposes no 
bar to the recovery of the plaintiff.” The verdict and judgment in the 
court below being against the defendant, he brought his writ of error.
*4091 * Youngs, for the plaintiff in error, did not contend, that the verbal

■ gift of a slave could, under the laws of Virginia, give a good title, 
but that such a gift, and five years’ possession, was a good title for a defen-
dant in detinue, but not for a plaintiff, if his possession was wrongfully 
acquired. He contended, that the defendant’s title was confirmed by the 
operation of the act of assembly of Virginia, passed in 1787.

E. J. Lee, contra.—If five years’ possession is a good title to Ramsay, 
fifteen years’ possession must be a good title in Wilson ; and his possession, 
being posterior to Ramsay’s, must give him a better title. The case of 
Turner n . Turner, 1 Wash. 139, is decisive, that such a parol gift cannot be 
given in evidence.

Youngs, in reply.—The possession of Wilson, in order to create a title, 
must, at all events, have been adverse : but his possession was the possession 
of Ramsay. They all lived in the same family. In the case of Jourdan n . 
Murray, 3 Call 85, it is decided by the court of appeals in Virginia, that a 
parol gift of slaves, prior to 1787, may be given in evidence, to prove five 
years’ possession, so as to bar the plaintiff’s recovery.

Mars ha ll , Ch. J.,—There is no question, that five years’ adverse pos-
session, with or without right, gives a good title.

March 14th, 1808. Marsh all , Ch. J., delivered the opinion of the court 
to the effect following:—The case is the same as that of Willison n . Spiers, 
*4031 jus^ deeded, except that in this case the cottrt below gave the *in-

-* struction which the court in Kentucky ought to have given. The 
opinion of the court was only that a parol gift to the defendant, accompanied 
by possession, did not bar the plaintiff’s right to recover.

This court gives no opinion as to the title acquired by the possession.
Judgment affirmed.

Stead ’s  executors v. Cour se .
Tax-sale-.

A collector, selling land for taxes, must act in conformity with the law from which his power is 
derived; and the purchaser is bound to inquire, whether he has so acted.1

It is incumbent on the vendee, to prove the authority to sell.
By the tax laws of Georgia, for 1790 and 1791, the collector was authorized to sell land only on 

a deficiency of personal estate; and then to sell only so much as was necessary to pay the taxes 
in arrear.

Under those laws, the sale of a whole tract, when a small part would have been sufficient to pay 
the taxes, was void.

Error  to the Circuit Court for the district of Georgia, as a court of 
equity.

1 In order to support a tax-sale, it must be Parker v. Rule, 9 Or. 64; Thatcher v. Powell, 
shown, that the law was strictly complied with. 6 Wheat. 119; Ronkendorff v. Taylor, 4 Pet.
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Stead’s executors brought their bill in equity against Elizabeth Course, 
the widow j and Caroline Course, the infant daughter of Daniel Course, de-
ceased, to set aside, as fraudulent, a deed of land made by Courvoisie, a col-
lector of taxes for Chatham county, to Daniel Course, and to charge the 
land for payment of a debt due from the late firm of Rae & Somerville to 
the complainants’ testator, according to a former decree of the court. The 
bill charged the land as being still the estate of John Rae, deceased, form-
erly one of the partners in the firm of Rae & Somerville, and that all the 
joint funds were exhausted.

There was no appearance for the defendant Caroline ; but the defendant 
Elizabeth appeared, and pleaded, that her late husband, Daniel Course, pur-
chased the land fairly and bond fide, at public sale, from the tax-gatherer, 
for the sum of $552.89, without notice of any claim, title or interest of the 
complainants in the said land, if any they have. The plea averred, that the 
consideration-money was paid to the tax-gatherer; that *he had a . . 
right to sell the land, for default in payment of taxes ; that the taxes *- 
were not paid at the time of sale, which was publicly made, after legal no-
tice ; that Daniel Course took immediate possession, and died seised thereof, 
and at his death, it descended to his heirs, of whom the defendant Elizabeth 
was one. The deed exhibited was dated May 5th, 1792. The defendant 
Elizabeth also answered the bill, denying fraud, &c.

To the plea, there was a replication, denying that the tax-gatherer had a 
right to sell the land ; that the sale was publicly made, after legal notice, and 
that Daniel Course was a fair and bond fide purchaser, for a valuable con-
sideration, without notice ; and averring that the pretended sale and con-
veyance were unfair, fraudulent and void. On the 17th of May 1805, the 
circuit court sustained the plea, and dismissed the bill, with costs.

The evidence and facts stated in the record were as follows :
1. The advertisement of the sale, in these words :

“ Sale for Taxes.
“Will be sold, on Saturday, the 5th day of May, at the court-house in 

the city of Savannah, between the hours of twelve and one, 450 acres of 
land, lying and being on Pipemaker’s creek, county of Chatham. Also, 
part of the lot No. 6, Percival ward, together with the house thereon, seized 
for the payment of the taxes of 1790 and 1791.

“ Fran cis  Courv oisie , T. C., C. C.”

2. The original grant from the province of Georgia to John Rae, dated 
November 2d, 1762, describing the land as follows: “All that tract of 
land, containing 450 acres, situate and being in the parish of Christ Church, 
in our *province of Georgia, bounded on the north-east by the river 
Savannah, on the south-east by land of James Edward Powell, Esq., 
on the south-west by land of Isaac Young, and land of the said John Rae, 
and on the north-west by Pipemaker’s creek.”

349; Parker v. Overman, 18 How. 137; Slater 
v. Maxwell, 6 Wall. 269; Clarke v. Strickland, 
2 Curt. 439 ; Miner v. McLean, 4 McLean 138 ; 
Moore v. Brown, Id. 211; Raymond v. Long-

4 Cranc h —16

worth, Id. 481 ; Arrowsmith 
490 ; Lamb v. Gillett, 6 Id. 
Conner, 5 Cr. C. C. 615.

v. Burlington, Id.
365 ; Bradley v.
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3. A certificate of a return of taxable property belonging to the estate 
of Robert Rae, made by Samuel Hammond, Esq., for the year’ 1791, viz,, 
Chatham county, 282 acres tide-swamp on Hutchinson island ; 450 acres 
pine-barren, opposite the above, on Pipemaker’s creek ; Richmond and 
Franklin county, 1400 acres oak and hiccory land ; 56 negroes ; one four- 
wheeled carriage.

4. The following letter from Hammond to the collector, viz.—

“ Sir : As you are compelling me to pay the taxes due by the estate of 
Robert Rae, deceased, for the years 1790 and 1791, and as I have no moneys 
in my hands of the estate, or able to raise the sum due out of my own 
resources, and the law allowing me the privilege of pointing to property of 
the estate, you are hereby noted to levy on 450 acres of land in Chatham 
county, laying and being on Pipemaker’s creek. I am, your obedient 
servant, Samue l  Hammond .

“F. Courvoisie, tax collector. 2d April 1792.”

There was also evidence that the land came by descent or devise from 
John Rae, the original grantee, to Robert Rae, whose widow (the mother of 
the defendant, Elizabeth Course) afterwards married Samuel Hammond.

It was also stated as a fact, that “ the relationship between the wife of 
Daniel Course and the wife of Samuel Hammond, appeared to the court the 

only evidence from *which it could be inferred that Course participa-
ted in the fraud, or had a knowledge of it.”

By the tax laws of Georgia for 1790 and 1791, tide-swamps of the first 
quality are valued at 97 shillings per acre, second quality at 60 shillings, and 
third quality at 37 shillings ; pine-barrens adjoining tide-swamps, and with-
in three miles of tide-water, at 15 shillings per acre ; oak and hiccory lands 
of the first quality at 15 shillings per acre, second quality 7 shillings, third 
quality 4 shillings. The tax for 1790 was ten shillings, and for 1791 six 
shillings, on every hundred pounds’ value of the lands. The taxes were to 
be paid by the 15th of December, and it was enacted, that “in case of de-
fault, the collector of the county where such defaulter shall happen, shall 
immediately proceed against such defaulter, by distress and sale of the goods 
and chattels, if any be found, otherwise on the land of such defaulter, or so 
much thereof as will pay the amount of thè taxes due, with costs; and in all 
such cases, to make title to purchasers of the property sold as aforesaid.”

The collectors were required to close their accounts by the 1st of March, 
and deliver the same to the treasurer, and after deducting two and a half 
per cent, on all such taxes as they should receive, pay the remainder to the 
treasurer.

P. B. Key, for the plaintiffs in error.—I. The plea is substantially de-
fective, 1st. In not averring a seisin in some person who was liable for taxes. 
2d. In not averring that there was no personal property which might be dis-
trained for the taxes, for it was only in default of personal property that the 
collector was authorized by law to sell the land ; and 3d. In not averring 
that Daniel Course had not notice of the complainants’ claim before he paid 
the purchase-money.
*4.0’71 Purc^ase consists of a number of separate acts, such as the

-* agreement, the deed, the payment, &c. If, before the last act be 
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done, he obtains notice, he gains no title in equity. Even if he has paid the 
money, but not received the deed at the time of notice, he is not a purchaser 
without notice.

The same strictness is required in pleading in equity as at common law. 
A plea in equity must of itself constitute a complete defence : it can derive 
no aid from the answer. The answer cannot come into view, until the plea 
be disposed of. If the plea be good, the answer is unnecessary ; and in con-
sidering the validity of the plea, every allegation of the bill, not answered by 
the plea, is to be taken to be true. Mitford 15,177 ; Story x. Windsor, 2 
Atk. 630.

II. But if these defects of the plea should be considered as cured by the 
replication, yet it appears upon the whole record, that the facts of the plea are 
not true, and that the sale of the collector transferred no right in the land 
to Daniel Course. 1st. The sale and conveyance were fraudulent and void. 
2d. The collector had no authority, under the circumstances of the case, to 
sell; and if he had authority, he has not executed it legally.

1. The sale was fraudulent. The circumstances indicating fraud are, that 
the lands were liable in equity to the debts of John Rae. That the taxes 
were not paid for 1790 and 1791, although there was personal estate enough 
in the hands of the representatives of Robert Rae, in whose occupation the 
lands were, to pay them. This appears by Hammond’s return of property, 
in which he has returned 56 negroes as the property of Robert Rae. That 
notwithstanding his personal property was in his hands, Hammond, who had 
married Robert Rae’s widow, the mother of the defendant Elizabeth Course, 
not only permitted the land to be sold for taxes, but requested it might be 
sold, and pointed out this very land as the object of sale. The advertise-
ment described the land *by its least notorious appellation. It men- 
tions neither the name of the owner of the land, nor the amount of *- 
taxes due. Hammond’s son-in-law, the husband of the defendant, became 
the purchaser. There can be no doubt, that he must have known the situa-
tion of the estate : he knew it was liable for the debts of John Rae : he 
knew that there was personal estate sufficient to pay the taxes : he knew 
that his father-in-law ought to have paid them ; and he knew that he had 
directed the collector to sell the land. He knew the price which he gave for 
the land was far below its value ; for the bill states it was sold in 1799 for 
$2386, and the defendant, in her answer, says that it was then sold far below 
its value. He and his father-in-law and their wives were the representatives 
of Robert Rae, and were the only persons, except creditors, who were inter-
ested in the lands. These circumstances go strongly to show that the sale 
by the collector was only the means used to defeat the creditors of their just 
debts.

2. The collector had no authority to sell these lands for taxes. 1st. Be-
cause there was sufficient personal property, of which he had notice by the 
return of Hammond. 2d. Because he was not authorized in any case to sell 
more land than was sufficient to pay the taxes. The price which Daniel 
Course gave at this pretended sale was $552 ; the same lands, in 1799, sold, 
under the decree of the court, for $2386, which the defendant, in her answer, 
says, was far below theii’ value, and yet the utmost amount of taxes which 
could be claimed, even supposing that all the taxes for 1790 and 1791, due 
from the estate of Robert Rae, for property wherever situated in Georgia,
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could be charged upon this one tract of land, would not exceed 8150 ; and 
if, as we contend, this tract is liable for its own taxes only, the amount could 
not exceed 810 or 812. All special authorities are to be rigidly pursued and 
strictly construed. Cowp. 26. 3d. Because the collector could not sell, after 

the first of March in any year, for taxes due in a preceding year. *The 
15th of December was the time limited for the debtors to pay their 

taxes, and from that time until the 1st of March, was allowed to the collector 
to enforce payment by distress and sale ; and on that day, he was bound to 
close his accounts, and pay over the moneys collected to the treasurer. 
Whether he had collected or not, he was bound to pay ; and the law did not 
give him this summary remedy to indemnify himself for any taxes he might 
advance. If it did, it must give him a lien for an indefinite time, which can-
not be supposed to have been the intention of the legislature. It is a special 
power, of an extra-judicial nature, to perform a duty in a certain time, and 
he is bound to pursue his authority strictly. If he paid the taxes which he 
had not collected, the power to distrain did not continue for his benefit. It 
is to be presumed, that he did his duty, unless the contrary appears, and that 
he did pay the taxes which he was bound to collect, and had failed to collect 
at the time when he was bound to close his accounts. 4th. Because the 
advertisement did not sufficiently describe the land. It is simply called 
450 acres of land lying on Pipemaker’s Creek, without mentioning the Savan-
nah river, on which it was also bounded, and which was a more notorious 
object. It neither mentions the person from whom the taxes were due, 
nor their amount, nor the name of the owner of the land. The advertise-
ment has no date, nor is it stated, what notice was given, nor how it was 
published.

There is no evidence of the amount of the’ taxes due, nor of the amount 
demanded ; nor of the amount of taxes for the non-payment of which the 
land was sold. It does not appear, that Courvoisie was collector for the years 
1790 and 1791.

Martin, contra.—The purchaser from a collector of taxes has a good 
title, without deed. Upon the payment of the purchase-money, the title 
*4101 ves^s by operation of law, in the same *manner as it does in the case ’ 

J of a sale of lands under afieri facias.
There is no fact stated in the bill to show the sale to be fraudulent. No 

advertisement is required by law, in the proceedings of the collector. There 
is no replication to the answer, and therefore, all the facts it contains are to 
be taken to be true, so far as it is responsive to the bill. It was not neces-
sary to state in the plea, that any person was seized of the land, nor who was 
liable for the taxes. The property was liable for taxes, whoever might be its 
owner.

When sales are made by a public officer, he is presumed to do his duty, 
and to have complied with all the requisites of the law, until the contrary is 
proved. Every presumption is in favor of the purchaser. The purchaser is 
not bound to know, whether the taxes have been paid or not. There is no 
evidence that there was personal property, at the time the taxes were pay- 
able. The certificate of Hammond was a year preceding that time; and the 
personal property might have been sold; but if there was, the purchaser of 
the real estate is not to be prejudiced thereby ; it is a matter between the 
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person liable for taxes and the officer, who sold the land, when h.e might 
have sold the personal estate. If an executor have power by will to sell 
land for payment of debts, in case of a deficiency of personal assets, and he 
sells, although the personal assets were sufficient, yet the purchaser of the 
land will be protected. 1 Eq. Cas. Abr. 358, 359 ; 2 P. Wms. 148 ; 2 Chan. 
Cas. 115.

The collector had a right to sell this land, to pay all the taxes due from 
Robert Rae’s estate, wherever situated ; and it is immaterial, at what price 
Daniel Course purchased the land, if the sale was fairly made. *Ham- 
mond was not bound to pay the taxes on this land, if he knew that it L 
was liable to the claim of the complainants. It would have been a waste of 
the estate of Robert Rae.

The imperfect description of the land is no evidence of fraud in the col-
lector ; he advertised it by the name stated in the return of Hammond. He 
was not obliged to describe it as lying on the Savannah. The law did not 
require him to name the person who had title to, or was in possession of, the 
land, nor the name of the person liable for the taxes, nor their amount. 
There is no proof of fraud but what arises from those circumstances, and the 
relationship between Mrs. Hammond and Mrs. Course ; and these are only 
circumstances which at most may excite a suspicion. The presumption of 
law is always against fraud : it must always be proved. And unless it be 
not only proved, but brought home to the purchaser, the sale cannot be set 
aside.

P. P. Key, in reply.—The plea admits everything in the bill, not denied 
by the plea, and although there be also an answer, and no replication to 
that answer, yet the facts stated in the answer cannot be brought in aid of 
the plea. It must stand on its own foundation. The answer cannot be 
brought into view, until the question upon the plea be decided. It was not 
necessary for the bill to state all the facts which may be given in evidence 
of fraud. It is sufficient, if fraud be positively charged in general terms.

The rule of law is not, that everything is to be presumed in favor of the 
purchaser ; but that a purchaser who claims title under a special limited 
authority, a power naked and without interest, must show that the power 
has been strictly pursued.’ The doctrine advanced on the other side, that 
whether the taxes were due or not, the purchaser is protected in his title, is 
hazardous in the extreme; it * would subject all our estates to the 

. control of a collector of taxes.
The cases cited do not support the doctrine They only show that, where 

lands are devised for the payment of debts, generally, the purchaser is not 
bound to see to the application of the money ; or to inquire whether there 
be personal estate sufficient to pay the debts; but if lands are devised to 
pay certain debts, specified in a schedule, there the purchaser must see to 
the application of the money. The case cited from 2 P. Wms. 148, was 
a case of a term for years only, which the executor had a right to sell as 
personal estate.

The sound rule of law is, that no man shall be permitted to sell the 
estate of another, without an express delegated authority; and he who 
claims under such an authority, must show that it has been strictly pursued. 
Caveat emptor, when he buys property from a man who is not the owner
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of it. Property in one county could not be liable for taxes on property in 
another county. There were different collectors in different counties, who 
had separate and independent powers.

March 14th, 1808. Mars ha ll , Ch. J., delivered the opinion of the court, 
as follows:—The plaintiffs, who were the creditors of Rae & Somerville, 
brought this bill to subject a tract of land in the possession of the defend-
ants to the payment of a debt for which they had obtained a decree against 
Rae & Somerville. The defendants plead that Daniel Course, under 
whom they claim by descent, is a fair purchaser, for a valuable considera-
tion, of the premises in question, at a sale thereof, by the collector of taxes 
for the county in which they lie, made for taxes in arrear. The defendant 
*41^1 a^8° answered, denying fraud. *A replication was filed to this plea,

J and, on a hearing, it was sustained, and the bill dismissed.
In this case, the merits of the claim cannot be examined. The only 

questions before this court are upon the sufficiency of the plea to bar the 
action, and the sufficiency of the testimony to support the plea as pleaded.

On the first point, the counsel for the plaintiff has adduced authority 
which would certainly apply strongly, if not conclusively, in his favor, if a 
special demurrer had been filed to the plea. But as issue has been taken on 
it, the court thinks it sufficient, since it contains, in substance, matter which, 
if true, would bar the action. The replication puts the matter of the plea 
in issue, and it is incumbent on the defendants to support it. They prove a 
sale by the collector on account of taxes, and adduce a deed conveying the 
premises to the purchaser. But this testimony alone is not sufficient to 
support the plea. The validity of the sale is the subject of controversy, and 
its validity depends on the authority of the collector to sell, and on the fair-
ness of the transaction. It would be going too far, to say, that a collector 
selling land, with or without authority, could by his conveyance, transfer 
the title of the rightful proprietor. He must act in conformity with the 
law1 from which his power is derived, and the purchaser is bound to inquire 
whether he has so acted. It is true, that full evidence of every minute cir-
cumstance onght not, especially at a distant day, to be required. From the 
establishment of some facts, it is possible, that others may be presumed, and 
less than positive testimony may establish facts. In this case, as in all 
others depending on testimony, a sound discretion, regulated by the law of 
evidence, will be exercised. But it is incumbent on the vendee, to prove 
the authority to sell, and the question respecting the fairness of the sale will 
then stand on the same principles with any other transaction in which fraud 
is charged.

*In examining the law under which this sale was made, the court per-
ceives that the collector is authorized to sell land only on the deficiency of 
personal estate ; and then to sell only so much as is necessary to pay the tax 
in arrear. In this case, a sale is made of a whole tract of land, without 
specifying the amount of taxes actually due for which that land was liable 
and could be sold. This is proceeding in a manner not strictly regular. 
The sale ought to have been of so much of the land as would satisfy the tax 
in arrear. Should it be true, that the land was actually liable for the whole 
sum for which it sold, it would still be imcumbent on the vendee to prove
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that fact; for it cannot be presumed. Every presumption, arising from the 
testimony in the cause, is against it.

Had this fact been established, the court is inclined to think, that the 
circumstances of the case, as stated, though not perhaps amounting to proof 
of fraud, afford such presumptions as would render a final decree, without 
further testimony, unsatisfactory, and that an issue ought to have been 
directed on the question, whether the sale was fraudulent or not. But if a 
whole tract of land was sold, when a small part of it would have been 
sufficient for the taxes, which at present appears to be the case, the collector 
unquestionably exceeded his authority, and the plea cannot be sustained.

It is, therefore, the opinion of the court, that there is error in the decree 
of the circuit court for the district of Georgia, in sustaining the plea of 
the defendants, and dismissing the bill of the plaintiffs, and that the said 
decree ought to be reversed and annulled, and the cause remanded, with 
directions that the defendants shall answer over, and that further proceed-
ings be had in the said cause, according to equity.

Decree reversed.

*Higgi nso n  v. Mei n . [*415
Confiscation.

The act of Georgia confiscating the estate of a mortgagor, is no bar to the claim of the mortgagee, 
a British merchant, whose debt was only sequestered during the war.

The estate of the mortgagor only was confiscated, not that of the mortgagee.
The act of limitations of Georgia does not apply to mortgagees. The possession of the mortgagor 

is not adverse.
Qwewe ? Whether a presumption of payment of the debt, does not arise from the circumstances of 

this case ?

This  was an appeal from a decree of the Circuit Court for the district 
of Georgia, which dismissed the complainant’s bill, brought to foreclose a 
mortgage. The facts, as stated by Mars hal l , Ch. J., in delivering the 
opinion of the court, were as follows :

In November 1769, Alexander Wylly, then residing in Georgia, executed 
his bond to Greenwood & Higginson, merchants of London, for the sum of 
2108?. 4s. sterling, conditioned to pay 1054?. 2s. like money, on or before 
the 1st of January 1773 ; and also executed a deed of mortgage (which was 
admitted to record in the secretary’s office) to secure the payment of the 
bond. Alexander Wylly took part with the British in the war of our 
revolution, in consequence of which, his estate was confiscated, and commis-
sioners were appointed to take possession of it, and to sell it. In 1784, the 
mortgaged premises were sold and conveyed by the commissioners to certain 
persons in Savannah, who sold and conveyed them to James Houston, who 
retained peaceable possession of them, until his death. In 1796, these lands 
were sold under execution, by the marshal, to satisfy a judgment obtained 
against James Mossman, as executor of James Houston. The purchaser at 
the marshal’s sale had notice of the mortgage deed to Greenwood & Hig-
ginson.

This suit is brought against the agent of the purchaser (to whom notice 
was given, and to whom the purchaser had since conveyed his right), in 
order to obtain payment of the debt due from Wylly, and to foreclose all 
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